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- "TO THE RIGHT HONOURABLE 
Sr THOMAS PARKER, hike: 


Lord Chief ties of the Court of | 
EX C H E Q U E R 


My LORD, 


Slice J am prevented addreſſing as Part of my 

Work (as I intended) to your 2 p Predeceſs 
for, the late Lord Chief Baron Probyn, as a Teſtimony 
of my Gratitude for the many Obligations I was under 


to him, and of which I ſhall always bear a Grateful 
Remembrance ; It is with the greateſt Pleaſure, that I 


embrace this Opportuni ty of returning my Thanks to 
Your Lordſhip for the many Honours and Favours my- 


ſelf and my Mort have received likewiſe from Tour 


2 


No Part thereof would probably ** A 
Appearance i in Publick, had it not been for the great 


Enxcouragement Your Lordſhip gave me. 


This 


* 
* 


DEDICATION. 


This, my Lord, has made me preſume to 4515 
to Your Lordſhip this Part of that Work, ſo highly 
Honoured by Your Lordſhip's Approbation, and ſince by 
the Approbation of every Bench of Juſtice both in Enp- 

land and Ireland, (the greateſt Honour that can be 
done to any Author, and the beſt Recommendation any 


— 


Work of Law is capable ) that I mght teſtify to the | 


World in the moſt Publick Manner, that I am, with * 
the greateſt Veneration and Reſped?, 7 


Your Lordſhip' 
Maſt Oblig'd, 


And Maſt Obedient Servant 


: Charles | Viner. | 
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OF THE 


Several TITLES, 


Kcrogative. 


League and Truce | 
Letters of Marque and Repriſal 


Contem rs. | | | O. 


See ugitives. x0 
Premunire See Inf. (E. e. 3) 
See Recuſant. 


At Common Law. 5 3 


1 Statute. | F; 


A. 
otes. P. a 


Lies 


For whom. 8 | P a 
P 


In what Cafes ; or a Prohibition. 
Proceedings, Pleadings, and Judg- 


ment. P.a. 
P. a 


Forfeiture of what, and by whom. 
Suing in other Courts. 
hat ſhall be ſaid to be other 


Pardon, 

The ſeveral Kinds thereof, and the Dif- 

_ ference. | 

Neceſſary or not, in what Caſes, and in 
what grantable of Courſe. 

Paſs. What ſhall paſs by a Pardon. 

Of one, in what Caſes it ſhall be of ano- 

they: <5 

Of Principal ; in what Caſes i it pardons 

the Acceſlary. A 

Of what Things incluſvely ſhall be a 


Courts. P. a. 


/ 


P. a. 8 
P. a. 9 


0.32: 
Qa.z| 


Pardon of others. | | R. A 


General, 
| What ſhall be ſaid to by” 
Pardon'd thereby. 


Within the Exception thereof. 
Ch of Pardon. 


What Thing ſhall be pardon'd by a 


Pardon of other Thing. V. 


Relation. 


Good. 
In Reſſ pect of the 
Words in 
Criminal Caſes. 


_ U. a. 
Caſes not Criminal. U. a. 
SF; a 


Time of the making. 
Thing ; or what the King may 


pardon. U. a. 


Manner of 1 it. Sugge ſtion 
and Proceedings. * U. 


74 


. 


U 
To what the Words thall extend. U. a. 


S. a 
8 a. 2 


a. 81 


Warrant. 


| Grants of the King 2 = 


with their Diviſions and Subdiviſions, 


Allow'd | 
In what Caſes, 
How. Ua. 10 
At what Time. 1 . 
| * n what Return to the Scire facias. U. a 12 
it of Allowance. Neceſſary in 
what Caſes. U. a. 13 
Advantage thereof taken by whom „when, 
and how U. a. 14 
Effects and Conſequences of a Pardon. U. 15 
Pleadin . A. 16 
Charter of che King. | 
Non Obſtante; | £ 
The Original thereof. X. a 
Licences on Penal Statutes | . 
Good. In what Caſes the King may 8 
diſpenſe. J. a. 2 
Officers of the King. 
8 Things they may do Ex Offi Za 
_ 
The Antiquity of Seals. A. b 
B.b 


U.a.9 


| Diverſity of Seals; and what. 
Great Seal. 
Granted under the Great Seal, what 
Ougght to be. | | C. 
May be. ' © - D. 
Exchequer Seal. : 
What Things done under the Kxche. 
quer Seal ſhall be good. E 
Dutch _ * E. b 
Privy 8 5 t . 
| 4 G. 


By what Warrant the King way. a 
Things. a 
Good or void, in . Caſes in general G. b.2. 
In Reſpect of the 
Matter or Manner. G. b. 3 
Time. | 
In futuro. See (I. "I ay | | 
Before Office. 18 H. 6. 6. HH 
During Nonage M. b 
Afier à former Grant. See (M. b. 5 
In Part, and void in Part. G. 3 
pass By 
General Words what. (C. c) . c) (E c) 
Words of Reference. K. 
To other | 
Perſon. | | 
Thing. I 
See Aid of the Kirg 0 


3 
E) pl. 3. 
Former Grants. 
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TFA of the Several TITLE S, 


1 By the Words | | 
Conſtituimus, Conceſſimus &c. E. c. 2 
Ex certa Scientia, Mero Motu &c. E. c. 3 
What Things the K ing may grant. 
Prerogatives or other Things. M. b 
Diſpenſacions or Forfeitures on Penal 
tatutes. M. b. 2 | 
Things not in Efle. Wy TY 
Notwithſtanding a former Grant, and 
in what Caſes ſuch 2d Grant ſhall be 
a Repeal of the firſt Grant. M. b. 5 
As to the Dutchy of Lancaſter, Corn- 
wall &c. M. b. 6 
Without Record or Inrollment M. b. 
Grantee of the King. 8 1 
In which Caſe he ſhall have like Pre- 
rogative as the King himſelf. M. b. 8 
In Abet Name he may ſue, and how. ö 


> M. b. 9 
Deceiv'd. | | | 

In what Caſes the King may be ſaid de- 
ceived, and ſo the Grant void. O,b P.b 
Falſe Suggeſtion. N. b 

Puniſhment thereof, by N 
the Meſhe Profits. .b. 2 

Falſe Recital in what Caſes ſhall 
make the Patent void. b 

Recital of Leaſes and Grants. 
Neceſſary in what Caſes. Q b. 2 
Sufficient. What, and by what ſup- _ 
ply'd. R. b 
Pleadings. R. b. 2 
Repeal'd. 25 
Hy or without Scire facias. 
In What Caſes. | 
Cauſe. What good to repeal a Patent 
upon a Scire facias. | 
MW bo may ſue the Scire facias. | 
What ſhall be or amount to a Repeal. % 
See (M. b 5) | e | 
| Patentee ouſted ; How. 

Pleadings. | 
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dare 
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D 
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' Limited by Reference to Words. 
Words extend to what | 
Uncertain. Void in what Caſes. 
| See Aid of the King (E) pl. 3. 
i N | 
How. | F. 
Toa double Intent. See (N. c) © 
To bow many Intents. 


N 


2 


See (F. c. 2) (G. c) 3 5 | 


How it may be ; „„ 5 
Without Grantee; or where it muſt be 


At what Time he may grant. 1. c 


See Office. (E)) 5 
During Nonage. See (M. b. 
In Futuro, and when it ſhall take 
A | | 
Determined by Death of the King or Pa- 
tentee. | 1 I. c. 3 
Immunities. KC 
What Immunities the King may grant. K. c 
n | 
Conſideration. | PS: 4 M. c 
Expounded how. + VE 
Of the Difference between Grants 
of the King and a Common 
Perſon, as to the Effect thereof. O. c.2 


Seiſim of the King. 


2 
Q te 


by way of Ordinance. 515" 88. 6:4 


I. c. 2 


l 


Allowance. | 
Neceſſary to what Patents. 1 
Peremptory to the K ing; In whar 


Caſes. Q. c 


Exemptions. See Trial (B. c) 8c 


Extent thereof. 1 


Liberties. | U.c 
See Franchiſes. 
Extinct by Coming to the Crown. X. c 
Seiſure in hat Caſes. T.C 
* 3 of Letters Patents, Exemptiors 
EE. . 1 
Monſtrans of them in what Caſes, V. c. 3 
1 to the K ing. | 
| at may be granted or aſſign'd to him. Y.c. 
Conſtrued or 41454 how. * Dt 


How. | — | 


Without Record. 
In what Caſes. 2. c 
„„ nn, B. d 
Sufficient Record, What A. d 


Entry. . 


By the King. | 
Congeable in what Caſes. B. d. 2 

| See Condition. (N. d) we 

Upon the King or his Patentee, or what 
1s to be done. EO 


In what Cafes the King ſhall be ſaid to 
I ns or poſſeſs'd, and of what 
Things he may be put our of Poſſeſſion. B.d. 
Quo Warranto. N | Neon, 


Of what Things it lies. \ OP. 3 


By what Words. C. d. 2 
Proceedings and Pleadings and Judgment 
in General. Be SS} 
Aste 45 | 
Libertics and Franchiſes. C 
Corporations. | 
Fiſteenths, Tenths. See Taxes. 
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e 
== © 


What. | 
Commence, how, 
Taxation, How. _ 
For what Goods. 
At what Place. 
Paid by whom. 
In reſpect of other Charge. 
Levied how. wes Po 
Subſidy, | . | 
Martial Affairs, Juſts and Tournaments. 
Murage. | e 
Tronage and Peſage. 
Aulnage. Do 
Proclamation. . | 
gs gs thereof. Is 
whom made, and how pleaded. 8 
Guardian of the Realm. wy beer 5 . 
His Power in the Abſence of the King. 
a2 w_ ad 
Bound by what Acts of Parliament. See 
Statutes. | WO 
What ſhall go in Succeſſion, and not to 
his Executors. See (Q: 14) 
ri of Lands, how. - 3 
ucceſſors comprehended by the 
King only, in 2 Caſes. e 
Council Privy of the King. bd 
Power of the Council Board. See Coun 
II Board. zee blu. 


Queen Conlort of rhe King | 
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SN R 
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>N 2 
o . W. 


or B. 
See Aid of a Common Perſon. (P. a) pl. : 


Aurum Regine, 


B. d. 3 
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With their Diviſions and Subdiviſions... 


Monopoly 


| D. e 
As to Printing and Suits relating thereto. D. e. 2 
What is, and in what Caſes it may be 

raated. s 4 

Tried, where, and How. e 

Judgment; and recovered, What. © 

Intrader. 

In what Caſes a Man hall be faid an In- 
truder. F. e 

Intruſion. 

Statutes relating to lurdfdd on the 
King. F.e. 2 

Proceedings, Pleadings, Judgment RE. 3 

Office. 

King's Eſtate; In what Caſes 
Deveſted without Office. 
Void without Office. 

Limitation. Statutes of Limitations as to the 
Prerogative. | 
Concealed Lands &c. H. e. 2 

Eccleſiaſtical Laws. 

The Antiquity. 

1 
ntence 

Of what Effect in our Law. | 

Commuration Penance. | 

Prohibition. The OY of their Ju- 
riſdiction. 

Adminiſtration. 

The Antiquity of Eccleſiaſtical Juriſ. 
diction thereof. M. e 


Clergy. | 
Qe 


G. e 


Privileges. 

Ordinary 
His Power. Sce Eveſque. 
Depoſition. 


What ſhall be good Cauſe to depoſe. R. e 
See Deprivation. | 


| Guardian of the Spiritualties. 


Eccleſiaſt ical 


Temporalties of the Biſhop. 


Prerogative of the King i in Mattets Eocleſi- 


relcription. 
Pa — preſcribe. 


Who is of common Right. 
What Thing be may do. 
ourts. 
High Commiſlion. 
Convocation of Clergy ; Power of the 
vening. 
Power of the Convocation. 
Privileges of the Convocation. 


NP Aa 


WF] 8 39 
a 


Selſed ; For what Cauſes. 
What Profit the King ſhall have 
thereby. 

Viſitations. 
Of what Perſons. 
By whom. 

Biſhop. 
3 


neee 


A 
858 ates. | 
Effeck of Appeal. 


aſtical. 


In E Courts by Writs of the 
ing. 
See Fate * 


* N „ „ 


By what Names. 
Though they hold only at Will., 
o Apia whom. a A.2 


3 ſhall be ſaid a good Kren, r= 
Of what Thing it may be. B 
 Vncertain, "or 2 | 


ana 


A 


H. e 


A. 


— — 


|; Church with Cite. 


Againſt the | 
ublick Good. 
Law of 
God. 
Reaſon. 
The Land 
And Common Right. 
A Statute. 
In reſpect of the Time. 
Made. 
How it may be made. 
Affirmatively or negatively. 
Againſt Preſcription. 
Bound, who. 
Of what it may be, or what a __ may 
have by Preſcription. 
Liberties, 
In what Caſes it may be. 
Failure of Preſcription. Win. 
Deſtruction. 
What may deſtroy it. 
wh nnd Sce (X) See Que Eſtate. 
As to 
Bridges Common Eſtovers— Ways. 
See Bridges &c. 
How. 


Plea Double —Allegin Seiſin Not 
ſaying Time out of Mind — Uncer- 
tainly— In whom, laid — Traverſe 

Eq good &c.— Not ſhewing Deed. 
uity 


Petleitation. Parſon, Patron, 


Vicarage. See Vicar. | 
Who might create a Vicarage. 
Endowment, 

By whom. 


Intereſt of the Vicar in the Things 


whereof he is endowed, 
Appendant. See (E) 
Patron. Who 
Of om Right 


| ron Fo be ſaid to be. Sce 
Re- united. 
Enlarged. | | 
Diſſolved. See 888 
Parſon. 
His 3 in the Church and Church. 


ard. 


Actions. What Actions he my have for 
| . 
H. 


Treſ paſs &c. done. 
| And Vicar. Inter ſe. 
And Patron and Ordinary.“ 
Power in time of the . 
Parſon 
Jointly. 
deveraliy. 
| Vacation. 
Ordinary. | 
His Power in Time of Vacation. 
Proviſion, | 
Advou ſon. 
What. 
Spiritual Promotion. 
What ſhall be ſaid. to * 
Donative. 


What was a Church with Cure; * 
who ſhall be ſaid to have the Curam 

Animarum. 

| Chapel. | | 
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A TABLE of the Several TIT I. ES - 


Patron of an Advowſon. 
Who and how conſidered ; 
W here one has the Nomination, and 
Another the Preſentation, 


Puniſhed ; How. And Pleadings &c. A. 
Admiſſion, Inſtitution, and Induction 
Made 
Ot what they ſhall be. 
By whom It may or muſt be 
Amcunts thereto whar, 


S. a | 


. 44 


b. 2 


B b 
C. b 
D. b 
Good; And the Effect thereof. D. b. 2 


B 8 


- 


12 


w 50 


X. 4 


Incumbent. 
Who is. U 
Pleading by him, ſec On! d. 12) 
Preſentation. 
To what Thing it ma A. a 
What will make a Gorch Preſentative, 
which was not ſo before. B. a 
What Perſon may preſent, 
And who ſhall have the Preſentment, 
The King or others. T a 
King. 
In what Caſes he ſhall preſent D 
By Making Incumbent a Biſhop. 
See (D. a) pl. 2 (K. b) 
Where Chonle veſts. E. a 
Who ſhall preſenr. F 
In Reſpect of Eſtate, F. a. 2 
Diſſeiſee &c. See (R. a) (M. c) = 
Mortgagor, or Mortgagec. a. 3 
Coparceners, Tenants in Common, or 
Tointenants. Who of Common Right. G. a 
By Compoſition. | 
How the Compoſition being 
Aſſignee; 11 . 
Or others. 
Where it is to be by Turn 
What Preſentment ſhall ſerve _ 
| for a Turn. K. a 
Preſentees. 
What Perſons may be. L. a 
Laymen. See (L.) pl. 6. 
For a Collateral Reſpect. M. a 
To whom it ſhall be made. N. a 
Time. 
At what Time it may be 0. 
Before Deprivation. 
| Where there is an A Dit. 
ſeiſin &c. See (M. b) R. 
Where the Church is full. Q a 
Plenert 
By * be pleaded, and in what 
Caſes it e Q a. a 4: 
Good. 
Hlow it may Be. 
Revocation. . 
guy whom it may be. T. a 
What ſhall be faid to bea Revocation. U.a 
See Prerogative (O. b) pl. 3. 13 
Examination 
What Time the * ſhall have to 
examine a Clerk. 
Refuſal. 
Cauſe thereof Good 
In Reſpect of 
Preſentor. | 
Preſentee. | 
Crimes &c. 2: 6.82 
IIliterature &c. not beingCrimes. Z. a. 2 
Þ | Traal. | 
Es | Where, and How the Cauſe of * | 
. | " ſhall be tried ; And Plead- 
$ | See Trial N Z. a. 3 
5 Diftur 8 by the Ordinary | 
What Act will make the Ordinary a Di- 
ſturber A. b 


Notice. 


— — 


Triable how; And Puniſhment of refu- 


ſing to grant them. D. b. 3 
Reſi 3 
= what Words it may be. E. b 
o whom it may be. 


F. b 
How and when; And the Effect thereof F. % 2 


Avoidance. 


Prevented in what Caſes by Diſpenſation 
of the 


Pope. | 8. b 
| 2 H. b 
Benefit ofa Voidance taken away by Diſ- 
penſation ſubſequent .of the Pope; 
In what Caſes, 
By the Canon, or by Statute, when, and 
in what Caſes. And Pleadings. + Lb 
By what. G. b. 2 
By Pluralities. 
At what Time. I. b. 


What ſhall be faid to be Pluralities. I. b. : 
Allowable in what Caſes ; By 
Retainer. How. 
Diſpenſations. 

Granted by what Words, and in | 
What Caſes necellary. *-Tb.4 
Qualification, 

What is, or what may Bec 

good Ex poſt Facto. I. b. 5 

Annulled, or deſtroyed by what 

Act. 1 


To 


b. 
Acceptance of a Biſhoprick. K, 
Who ſhall preſent on ſuch Avoi- 
dance. See (C. a) (D a) 
Taking a ſecond Beneſice. L. 
Not reading the Articles &c. L. b. 
See Clergymen. 1 
Deprivation. | M. 
Caveats to prevent Inſtitution. M. 
* into ſeligion. N 
Lapſe. 
What is; and the Commencement. O. 
By what Time the Patron may preſent 
before a Lapſe ſhall be. P 
See Univerſity, 
The 6 Months. 
Computed. How. 
From what Time. 


In what Caſes Lapſe ſhall incur with- 
out and where with Notice. R. 5 
KRefuſal &c. 

For Collateral Cauſe, where De 
jure Notice ought to be. | 
Sufficient Notice, What is. | 

To the Ordinary; | . 

In what Caſes.. U. 
Prevented by naming him in \ the Writ. X. 

* what Perſons being Patrons, 

pſe ſhall incur. | 

To we it ſhall accr ue for a collate ral 

Reſpect. 

Taken away after itis incurred. 
In what Caſes. 

To the King | 

In what Caſes, und in what Caſes 
taken away. 

Or others. 
In what Caſes it ſhall be, and whit 128 


may be done after. B c. 2 
Pleadings. In caſe of Lapſe. B. c. 3 
Uſurpation. | 

The Effect thereof. | C.c 

At Common Law. How; And how re- 

died by Statute = G04 

Upon what Thirg it may by 15 2 
Made 


1 


2 
To. cs 


Ac 
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With their Diviſions and Subdiviſions. © 


Made NEED | Profert, or Monſtrans of Deeds &c. 
How. What Act or Thirg will Neceſlary ; In what Caſes. B. d. 17 
make it, or put a Man out of Poſ- _ Iſſue; upon what to be taken, and 
ſeſſion. E. c of what the Jury muſt enquire. B. d. 18 
By what Perſon it may be made. J When ' 
The King G.c hen ; and How : and of the Entry 
For whom it ſhall be ſaid to be (F. c) thereof. B.d 19 
See (G. e) pl. 2, 2 | | Recovered; © What; and who mall | 
Who may uſurp in reſpect of Eſtate H.c have Execution, and the Effect 
Who ſhall be ſaid to be the Uſurper. H. c. 2 thereof. B. d 20, 
Upon whom it ma be. p N Dama es and Coſts B. d. 21 
The King or others I. c rror; And Judgment reverſed. B. d. 22 
In reſpect of Eſtate. 109 Scire Facias &c. in oo 2 aud Plead- 
Jointenants &c. K. ings therein B. d. 23 
| Upon one, where it ſhall be on PR at 'Darrein Pr eſentment. 
Common Law. L. c Who ſhall have it. See (H. 4) JIM 
Defeated. NI. c Where the Eſtate is altered. 0 E. d 
By Remitter. NI. c. 2 Without any Preſentment before. C. d 
Quare Impedit. | Atter Preſentment D d 
Of what it lies. Ne What a ood Preſentment to maintain it. F. d 
Who ſhall have it. | O. c Ot. one where it ſhall be of others. Þ G. d 
See Univerſity, - :| What Perſons ſhall - have it in mh e7 
One or ſeveral, and where two mall Eſtate. H. d 
join. 250/034 Of what Thing. | J. d 
What Perſons may have it on Diſturb- SBeeiſin ſufficient; What is. K d 
ance. Pp. c Proceedings, 1 and Judgment, K. d. 2 
See Baron and Feme. (Q Verdict. Good, ; 
Againſt whom. | P. C. 2 Right of Advowſon. $60 2%} 
Of what Thing. $6 „ les. | Aa 
By reaſon of Simony. See Simony. | oy what Thing. L. d 
Seiſin. EIT WO . + 4 whom, or againſt whom. l 
Neceſſary In what qu 0349) 2 C. * c Sei 
See (C. d) pl. 3 ; - Neceſſary; In what e N. d 
Sufficient. | Alleged. NG 
. What is. SY de. R. e T. e. nne 8 
» Though the Name be altered. See By whom, N. d. gl. 3 
(R. c) pl. 7, 8, 9, 10. | | Sufficient. What ſhall be. 0.4 
In whom. _ 8 pl. 100 12; Proceedings and Pleadings; and. what, ſhall | 
For whom, R. Cc. bu 13-&c. abate the Writ. col MA a. ; 
By whom U. Jure Patronatus. Ani L 3 2 6 | | 
| At what Time, | is P What it is in General. P. d 23 
Lies. Ne Admittas Lies; for whom; When; { 
| At what Time it lies. | v. c | And in what Caſes. | >> $. 0 1 
Where it ſhall be brought. Y.c. 2 Writ to the Biſhop. 7 | ö 
How. 8 d Granted. | | 
In what Caſes the Writ ſhall be 3 what Time. d j 
Præſentare. Z. 8 Court. R. d N = 
Ad Eccleſiam &c. | A.d n what Plea, A.c F 
In General. At Common Law, or by 4 when Caſes, : | b 
Statute. B. d. 2 To whom it may be n or a- | 1 
In what Caſes. B. d. 3 warded. 1 | l 
Proceſs and Proceedings. B.d. 4 | Who ſhall have it. S. d | | L 
Pleadings. "ETA _ Third Perſon not Party. T. d e 4 
Abatement of the Writ. * King, * not ur to the | 1 
See Journey's Accounts (B) . Writ, or though the * be not 3 ! 
The Effect thereof ; by on found for him. U. d | 
Death of one of the Parties. B. d. 5 Without Title. LS RE 
Other Matters. B.d.6 | In what Caſes. „ 8 — 
Patron &c. In what Caſes he muſt be PDpon Title made. „ | 
named. B. d. = ire ſuffieient; What is. OS | I 
Count. | B. d. 8 | Proceedings, Pleadings &c. Qs - | 
Good in general. B. d. 9 Return by the Biſhop. | D. e | [| 
£ Plenarty. c B. 10 Thy Remover. ST: | 4 j 
4 TS 5 Who to be removed. In what Caſes Aas. FFP: um, 
By the pr by 8 without Writ. e.... 
| . R 4 d. 11 Preſum FS 2 
ncumbent. : CHAS UDP . 
Double Flew. - +5 K Principal and Accefſary. See Ace- .XP 
In Bar. B. d. 14 | ceſſa Ty. | | | 
by i _ bs Principal and Bail. See Bail. 
n what Caſes | 
ax 3 lage. See Prerogative ( _ . 
— = Z a — Dri- 
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A TABLE 
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„r 


of the Several I III. ES &e. 


Privilege, 


= Execution. 


For what 
Cauſes. | 
Things; In what Actions. 
What Perſons ſhall have it, 
Sce Ambatladors &c. 


Againſt whom. 


= un 


What Courts ſhall have 1 ir, and agai nſt what. F 


Allowed ; How. G. 2 
By priority of a Suit. See (F) pl 
In going and returning to and rom . 
See (B) and (C) 
Ouſted. See Covin. 


Chancery, and Other Courts. 


In what Caſes. cG 

In what Actions. H 
Of Officers of Courts, from Offices and Duties. A 

Ot other Perſons. | 5353 
Prayed. | | 

At what Time, and what ſhall be an ry 
mitting the 1 of a Court. 
Proceedings and Pleadings. 


Privity. 


Of the ſeveral Sorts of Privies, and of what. 
they may take Advantage. 


Drobate. See Will. 


Jrocedendo, See Rege Inconſulto &c. 


Droceſs. 
Judicial. 
How it ought to be made. 
Diſtringas. 
W Teſtatum at Common Law, 
+ 
. and Exigent. 
Awarded. 
What Proceſs ſhall be awarded, 
By whom. 


At what Time, 


SIDE O &B * 


By whom. 


B Arreſt; What good in Law. | 
| Proclamation, See Prerogative (8. a) 
Pro Conkeſſo. 


Where a Bill &c. ſhall be ſo taken. 
rocurations. 

roteſſion. 

Deraignment. 


Cauſe thereof good. 


At what Time a Man ſhall be. ſaid a dead 


Perſon, or profeſs'd. 


rofit Apprender. 
Þrohwbinon. 


Antiquity thereof. 
Lies 


1 1 


A 


D 


Of what Things or Actions, * for what | 


Cauſes, the Judges not baving Juriſ- 


diction. 
Defamation. | 
12 Defamation. 
cies and Wills. 
2 (F) pl. 22. &c. 
juriddictton Spiritual. 
Of what Thing. 
Ouſted. 
In what Caſes. 
In reſ pect of Collateral, 


By what Plea. 


Extent thereof. 


Seats in the Church. 
Reparations. 
hapel of Eaſe. 


Ornaments. 
Where the Laws Spiritual and d Temporal | 


differ. 
In the 
Matter. | 
Manner of Suit. . 


do 


20 
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- Prerogative of the King. 


WY” 3 3 CONT. 
(M. a) LEAGUE and FRUCE. A= 
| = | | | *The Di- 
i | 3 17 ference be- 
1. f FT is a Breach of a Truce for one Realm to baniſh the Com- 2 ; 
modities ot the other Realm, there being a Truce between 5c 5% 
them. | That a 
| 3 1 I ruce is a 
Ceſſation from War for a certain Time, but a League is an abſolute Striking of Peace. 4 Iuſt. 156. -A 
Truce js an Agreement, whereby, tho' the War continues, yet all Hoſtilities do for a While ceaſe ; for 
between War and Peace there is no Medium. It is but a bare Suſpenſion of the Acts of War. 1 Mol- 
1 8. cap. 9. S. 1. me | * 
I NN Loads * be broken by levy ing of War, or by Ambaſſador or Herald. 4 Inſt. 153, cap. 26. 


And fays, that Brian held Opinion in 19 E. 4. 6. b. That if a./ the Sul jects of England would make I ar 


with a King in League with the King of England, without His ent, thar ſuch a War is no Breach of the 
League. And in the Duke of Norfotk's Caſe, Hill. 14 Eliz the Queſtion was, Whether the Lord 
Etrile, and other Subjects of the King of Scots, that without his Aſſent had waſted and burnt divers 
owns in England, and proclaimed Enemies, were Enemies in Law, within the Statute of 25 E. 3. the 
League being between the King and the Scots; and reſolved that they were Enemies 4 Inſt. 152. 


cap. 26. | 8 7 | | OW F 
| Paſch. 36 Eliz. Nenry de Uale and other Jrenchmen imported divers Alanufactures, as Cloth of 


Tiſſue, Cawles, Points &c. WH ereupon Tomlinſon and other good Merchants of London, exhibited di- 


ters Informations upon the Statute 19 H. 7. which prokibits the ſane, Of whom the Frenchmen complained at 


| the Council Table. And it was reſolved by the Lord Treaſurer Burleigh and the whole Council, That it 


was no Breach of the League between this Kingdom and France; for that in the Articles of the League 
the Laws of either Kingdom are excepted; and therefore it Tomlinſon the Subject being a French Mer- 


chant, ſhould trade into France, he muſt obſerve the Laws and Cuſtoms of France. 4 Inſt. 153. 154- 


2. 27 H. 6. cap. 1. 28 H. 6. cap. 1. 4 E. 4. cap. 5. between the 


Duke of Burgundy and the Ging of England. 


3. 1 Eltz. cap. 13. recites, That where by divers Statutes before 


it had been enacted, that no Subjects of the King of England ſhould 


export or import any Merchandizes but in Ships of the King's 
Subjects &c, Since the making of which Statute other Foretgn . 


— Princes finding themleives aggrieved with toe tain ſeveral Acts, ag 
Thinking that the lame were made to the Hurt and Prejudice of their 


Country and IJ2avy, have made like jPenal Laws againſt ſuch as 
ſhould ſhip out of their Countries in any other Veſſels than of their 
ſeveral Countries and Oomintons; by Reaſon whereof, there hath 
not only grown great Otlpleaſure betwirt the Foreign Princes aun 
the Kings of this Realm, but alſo the Merchants have been ſore 
grieved ; for Remedy thereof be it enacted, That the Act of 5 B. 2. 
J. Rot. Parl. 8. D. 5. N. 5. Where before Accord was made be- 


tween the Rings of England and Flanders, that no Wools bur of 


England ſhould be fold in Flanders, and that no Cloths of England 
ſhould be fold in Flanders, upon Pain of Forfeiture of them, which 
Drdinance of Cloths holds yet in Flanders, and pet there are 
brought the Wools of Scotland, Arragon and Caralonta, and 
Spain, the Commons pray Remedy, Anſwer, Jt ſhall be ſearch'd 


in the Treaſury of the King, and in other Places, if any ſuch al = 


{lance can be found. 2 I | = 
5. Rot. Parl. 9 H. 5. M. 5. Pray the Commons, that where 

very great Plenty of W ools of Scotland, Catalonia and Spain ts 

brought into Flanders, and there work d more cuſtomably than 

ulual, by which the Price of Engliſh Wools is lowered ; pleaſe the 

King to make luch Treaty and Requeſt to the Ouke of Burgundy, 

that the (aid Wools #c. be not there work d, or other wile that the 

Cioths made in England may be ſold in Flanders as they are 

in Brabant, Holland, and other Countries adjacent. Anſwer, 

That he will ſpeak that the Cloths of England map be ſold 


there. N 
A 6. 2 D. 


2 Prerogative of the King. 
By this Sta 6, 2 I), 5, Cap. 6. The Breach of Trice and Leagues mads 


ber, re. Treaſon. 29 I), 6, cap. 2. enlarged. 
ing, Breaking of Truces and Safe-Conducts by any of the King's Liege People and Subjects within 
Evglard, Ireland and Wales, or upon the Main Sea, was adjudged and determined ro be High Trea- 
ſom. But this Branch concerning High Treaſon is repealed by Statute 20 H. 6. 11. But by the ſaid Act 
of 2 H. 5. for the better Obſervation of Truces and Safe-Conducts, a Conſerva tor Induciarum, & Salyo- 
rum Regis Co:ductuum, was raiſed and appointed in every Port of the Sea by Letters Patents. His 
Office was, to inquire of all Offences done againſt the King's Truces and Safe-Conducts upon the Main 
Sea out of the Countics and out of the Liberties of the Cinque Ports, as Admirals of Cuſtom were wont, 
4 Inſt. 152. cap. 26. | : 


7. By Force of the Statute 27 E. z. Statute-ſtaple, cap. 13. 
The Chancellor alone without any Juſtice, has Power to relieve 
Merchants who are robbed upon the Sea. 2 R. 3. 2. er all the 
J uſtices. N | 3 
8. Speedy Remedy given to Strangers upon the Violation of 
Truce and Safe-Conduct. 31 H. 6. cap. 4. 14 E. 4. cap. 4 Where. 
it is ſaid that Dffences againſt the Amities and Leagues ec. are to 
5 the __ Slander of the King, and the univerſal Damage of all the 
calm cc. | | 3 e 
5. P. Arg 2 9. All Leagues or Safe-Conducts ought to be of Record, viz. in- 
Show. 369 roll d in Chancery, to the End the Subject may know who are in Amity 
with the King, and who not. 4 Inft. 152. . 
10. In all Treaties, the Power of the one Party and the other ought to 
be equal. 4 Inſt. 152. 5 . a+ 
11. There are four Kinds of Leagues, viz. 1. Fœdus Pacis. And a 
Chriſtian Prince may have this with an Infidel. 2dly. Fœdus Congratula- 
tionis ſive Conſolationis, which may likewiſe be with an Infidel. 3dly. 
Feœdus Commutationis mercium frve Commercii; and this may likewite be 
with an Infidel, qthly. Fœdus Mutui Auxilii; but this cannot be with 
an Infidel or Idolater. And as concerning theſe tour Leagues, the Laws 
of England are grounded upon the Laws of God. 4 Inſt. 15858. 
12. A League made between two Kings without naming of Succeſſors, 
does not extend to Succeſſors, tha* by our Law Rex non intermoricur. 
2 4 Init. 156. (d) cites 9 E. 4. 2. a. 3 3 
8. C. Keb. 13. One, who came with Merchandizes from the Braſils, did not pay 
3 hg Cuſtom there, but promiſed to touch at Lisbon and to pay it there, 
_ the Which he did not do, but came here into England, and offered to ſell the 
| Ambaſſador's Merchandize; whereupon the Portugal Ambaſſador here complained to the 
Complaint to King's Council, who for this and his refuſing ftill to pay the Cuſtom, 
| the Lone, committed him. Upon a Motion to bail him, the King's Counſel op- 
to pay all poſed it, becauſe it would ſeem as a countenancing him in his Obſtinacy 
Duties, and againſt the King of Portugal, which might occahon a Breach between the 
now refuſed, ho Crowns. But the Court thought he thould be bailed, and that if 
and the Am- they could prove any ſuch Matter againſt him, they might indict him 
baſſador hav- FEY A T6 | „ | 
ing gone For it; but upon praying to inſpest the Return betore it be filed, he 
without li- was remanded. Sid. 143. pl. 23. Paſch. 15 Car. 2. The King v. In- 
mg a _ dicalmois, f i nn rages an 9 N 
miralty, the King's Counſel conceived it a Matter of State, and the K ing would ſend him into Portu- 
gal; and that the Court would not let him go [bail him] without ſufficient Security to anſwer Infor- 
mation in the King's Court for cheating the * in Regard the King of Portugal intends to repriſe and 
defaulk it out of the Queen's Portion. Adjornatur. The King v. Judaicum Mayes. | | 


134. Tho” there be no actual War, yet if there be no League, they may 
take up Arms and fight one another, for they are in Statu Belli. Arg. 
2 Show. 369. in Caſe of Eaſt-India Company v. Sands. 

15. If a League be brokey, let the Sulject's Right be what it will, it 
is gone; for on Breach of the League they become as Enemies. Arg. 
2 Show. 370. | 1 5 

16. The Law veſts the ſole Power of making Leagues in the King 
alone. Arg. 2 Show. 369. 4 


17. In 


Lond 8 
o 
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” 
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Prerogative of the King. 2 


17. In all Leagues the Municipal Laws of each Realm are excepted. 
Arg. 2 Show. 369. ; 


For more of League and Truce See 1 Molloy, cap. ) 8. 9. 


* 
* n 9 


(N. a) Letters of Marque and Re pi ixal. Nr 


| | J 
I, I the Regiſter, fol. 129, there is a Writ to the Earl of Flanders Sr | 
to do Right to J. and upon Default of Right, a Writ for an my JE 
Arreſt here of the Goods and Body of him who did the Wrong, by — 
taking or ſpoiling of the Goods of the Engliſh. F. M. 114, B. 
2. 1 E. 1. Rot. Fin, Memb. 6. Rex Ballivis ſuis Novi Caſtri 
ſuper T. Salut. c. Becauſe the Burgeſſes of the ſaid Vill have re⸗ 
ceived great Damage in Flanders, and becauſe he would do Juſtice, 
he commands them quod bona & mercimonia Flanders de ceteris in 
Portu Ville veſtræ predictæ inventa arreſtari faciatis ita quod, the 
 Burgeſles ſhall have the third Part of the ſaid Goods for their Da- 
mage, and the other two Parts they ſhall keep donec aliud a Nobis 
receperitis in Mandat. bs at. oh we SK ane TY 
3, 28 E. 1. Rot. Pat. M. 13. Bernardus Civis Baion. depræ- If any Per- 
dar. de Bonis ad Dalent. 7000 1, in Portugal Habuit Licenc. per {> fl! be 
Jo. de Britania Lieutenant de Aquitaine quod iple Gents de Regno „ungen. 0; 
Portugal, « eorum bona ubicunque infra Oiſtrict, noſtrum contige- any ways 
kit ſecundum Legem Mercatoriam marcare retinere & appropriare damaged in 
poſſit quouſque idem Reffitutio facta fuerit ; which Letters of zelne 
Parque the King confirmed. | ns e * 


the Terri- 

8 8 4 „ | 3 rories or 
Places of any King or Potentate, to whom Letters of Requeſt are tranſmitted, and no Satisfaction hal} 
be made to the Perſon injured, there is no Compulſion to reſort to the ordinary Proſecution, but Letters 
of Repriſal ſhall be iſſued. Put where Misfortunes happen to Perſons or their Goods, reſiding in a fo- 
reign Country in Time of War, Repriſals are not to be granted; in this Caſe they muſt be contented to 
ſit down under the Loſs, for they are at their Liberty to relinquiſh the Place on the Approach of the 


. 


4 a K R 


1 "Fw" 
+ 

5 — 
3 


Enemy, when they foreſee the Country is ſubyect to Spail and Devaſtation ; and if they continue, they 


muſt partake of the Common Calamity. Gen. Treat. of Trade 213. 214. 


bs 17 E. 1, Rot. Fin. Memb. 34 De Poms & Mercimoniis (4s 5 
vium Burd. arreſtandis ob tranigreſſiones Regi factas &c. . 

5, 22 E. 1, Rot, Fin. Memb. 3. De Bonis Mercatorum de Reg 
no & poteſtate Regis Franciæ in Hibern. invent. arreſtand. & vendend. 
for Cauſe of the War cc. 58 3 . 

6. 29 E. 1, Rot. Fin. Memb. 12. Arreſt of Goods of Merchants see pl. 10. 
de Provence, for having ſtay'd in London ultra 40 Dies contra Li- 
bertates &c. 6 RP FFF 
J. 33 E. 3. Rot. Fin. Memb. 8. De Bonis mercatorum &. ar- 
dd ʒ⁊ꝓ⁊/ ̃̃ ̃ ̃̃⁊⁊ ß ß eg er 0 Lo 
8. 14 E. 2. lib. Parl. 91. Some Ships of Calais arreſted here 

for Robbery done to the Engliſh, and delivered upon che Letter af 

the King of France to have it reſpited; and * Detition to the 
King by the Engliſh Merchants, it is anſwered, That the Letters 
all be ſeen, and the Anſwer of the King to them; and if the Time 
of Reſpite be pals d, then let the Chancollor vs to the Merchants 
that which Reaſon and Law will. — CFO Jet add 

9. Rot. Pat. 2) E. 1. Memb. 5. Licence to 49. of Spain to 
come into England with Merchandizes cc. Nolentes quod oc- . 
caſione cujusdam arreſte, quod vocatur le Marque, quod nuper 
— L pro hominibus Ducatus noſtri Aquitame occa- | 
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Expired. Iz, 1e H. 6. CAP. 3. 


Expired. 16. 20 H. 6. cap. 3. A Rind of Keprizal in Wales. 


Prerogative of the King. 


10. 27 E. 3 cap. 17, Stat. 2, Provided always that if our Liege 
Pot; Merchants or other, be indamaged by any. Lords of itrange 
ands, ox their Subjects, and the fatd Lords, (duly required,) tail of 
Right to our ſaid Subjects, we ſhall have the Law of Marque and of 
taking them again, as hath been uſed in Times paſt, without Fraud 
or Occeit ; and it Debate ariſe between us and other Lords tc. the 
People and Merchants of ſuch Lords iball not be preiently lubdued, 
«cc2p1.6 HLiltſhall have * 40 Days after Proclamation, Or more, it Need be, ro 
depart the Land, AS appears by the Statute more largely, 
Letters of 11. 4 H. 5. cap. J. If the Subjects of another Ging do contrarp 
Repriſal „ to the Tenor of the Truce made to any Subject of England, che 
wow Keeper of the Privy Seal [tall] make to the Party grieved Let- 
AL” ters of Requeſt under the Privy Seal in a due Form; and if after 


Fol. 176 ſuch Requeſt made, the Party required do not make * within a con- 


Bis. yenient Time due Reſtitution and Satisfaction to the Party griev- 
N S— ed, then the Chancellor ſhall grant Letters of Marque to him in a 
iy the Kings dile Form. And if any be fo grieved by thole of Scotland, the War⸗ 
of England, dens of the Eaſt and Weſt Marches ſhall have Power to make Let- 


by /intweef ters of Requeſt to him who does the Wrong, or to the Wardens of 


their Prero- 


gatives, nor the Marches, or Conſervator of the Truce of Scotland, if he can 
was tie Well do it; or otherwiſe to make Proclamation in open Places upon 
King's Pre- the Marches, that the Wrong doer ſhall make REeffittition to the 
rogative in Party grieved and if they Do not do it in a convenient Time, the 


'miniſh'd by JOarty grieve ſhall have Letters of Marque in due Form cc. 


them, but HEY | 5 | N 

remained at Common Law. Gen. Treatiſe of Trade &c. 212. — And this Statute does in no Reſpect 
reſtrain the King's Prerogative and Authority which he had at the Common Law, in judging rhe Con- 
veniency and Time when to be executed. Molloy 30. cap. 2. 8. 9. SE | 


(Janvoies.) againſt the Merchants ok Jeane confirmed, and how the Prizes 


Prynne's 


_ Frynn© braught in ſhall be ordered. 


Cotton's Records 541. 542. Ne. 34. \ 


A 


Prynnes 13. Rot. Parl. 3. D. S. 1 Bart. N. 29. An Impoſition put up: 
1 Cone 2" on Cloths by the City of Baion; and for this prays Reinedy by 
*Ro. 3 Reprizal here to the double upon theirs, [to be] taken here, if they 


Anſwer was, Du not reform it. But it is not enacted, Vide accordingly 3 0. f. 


- Toarthe 2. Part of the laſt Petition. 


Officers of 


Bayon ſhall be driven to ſhew the Cauſes, wiereupon Redreſs ſhall be made, 


14. A Merchant of England ſhall not have any Writ of Reprizal 
for Debt due to him by Merchant Stranger upon Contract made 
beyond Sea, ik the Merchant Stranger comes into England, or 

his Goods. F. N. * —A!..·ͤ 
- ; t was complained that the Goods of divers 
ok the Subjects of England were taken by the King of Denmark 
and his Lieges, being in Amity of the King, whereof they have nor 
any Reinedy of the ſaid King nor any other, in as much as none ot 
them come to England, or dat manns there; and terefare it ts 
enacted that the Keeper of the Privy-Seal for the Time being, thalf 
have Power to make to the {arty grieved, Letters of Reque:t un⸗ 
der the JPrivy-Seal, without any other {Iirivit to be made to any 
tor Reſtitution tu be had of the Goods fo taken and to be taken; And 
it Reſtitution be not made by ſuch Letters, che King, by the Advice 
ok his Council, ſhall provide to the Party grieved his Covenable 
Remedy accarding as the Caſe requireth. 5 : 


1. In. 


ng _= ry * — 1 aa 
— 


2 


. * 2 Q th 


Prerogative of the King. 4 


a Fe 
3 


17. In the Proſecution of Letters of Marque and Repriſal, there muſt S. P. And 
le 1/, The Oath of the Party injured, or other ſufficient Proof touching Ts the - 
the pretended Injury, and of the certain Loſs and Damage thereby that pb 
ſuſtained. 24%. A Proof of the due Proſecution for the obtaining of Satisfaction try againſt 
in a legal Way. 3dly. A Delaying or Denial of Fuſtice. athly. A Complaint whom the * 
to his own Prince or State. 5thly. Requiſition of Juſtice by him or them, mc are 
made to the Supreme Head or State, where Fuſtice in the ordinary Courſe 3 
was denied. Gt hly. Perſiſtency fill in the Denial of Juſtice. All which be- the Demage 
ing done, Letters of Reprizal under ſuch Cautions, Reſtrictions and out of his or 
Limitations as are conſonant to Law, and as the ſpecial Caſe may re- org Effects 
quire, may iſſue not only by the Jus Gentium & Civile, but by the ee 
Ancient and Municipal Laws of the Kingdom. Molloy 28. cap. Injuries, or 
". 8: or | ol 1 
ought to fall as a Common Debt on his Country. 2 Gen. Treat. of Com. $6. ap. Hot 


18. Reprizals granted by the Laws of England are of wo Sorts, Ordi- 2 Gen. 
nary and Extraordinary. The Ordinary are either within the Realin or with 1 . 
ont, and are always granted where any Engliſh Merchants or their g.'s P. 
Goods are ſpoiled or taken from them in Parts beyond the Sea by Mer. 
chant Strangers, and cannot upon Suit or the King's demanding Jultice 
for him, obtain the ſame; he thall have, upon Teſtimony of ſuch Pro- 
ſecurion, a Writ out of the Chancery to arreſt the Merchant Strangers 
of that Nation, [or] their Goods here in England; the which is grant- 
able to the Subject oppreſs'd, of Common Right, by the Chancellor or 
Keeper of England, who always in ſuch Cate hath the Approbation of 
the King or Council, or both, for his ſo doing. The other, which is 
for Satistaction out of the Realm, is always under the Great Seal. 

Molloy 28. cap. 2. S. 7. Fg I: $334.20 „ 
19. The Extraordinary are by Letters of Marque for Reparation at 8 

Sca, or any Place our of the Realm, grantable by the Secretaries Prad . 

of State, with the like Approbation of the King or Council, or both; &c. S. P. 

but they are only during the King's Pleaſure, and to weaken the 

Enemy during the Time of War, and may at any Time be revoked. 

Molloy 31. Cap. 2. S. 1. JVC 

20. A. had Letters of Reprizal granted to him by the King for 4 * Prynne's 
great Sum of Money, and therein was a Clauſe, That no Treaty of Peace Cort. Rec. 


/hould prejudice them. The King by ſeveral Treaties of Peace with the Abt, Ne.66. @ 


Dutch, had expreſsly articled, That they thould nor be prejudiced by 3 


theſe Letters Patents. Lord Chancellor refuſed to let the Point be ſey of Bridg- 
argued, and ſaid that nothing could be ſaid for it, and that the Caſe water 22 U 
was very proper in Chancery for the repealing theſe Letters Patents; for eth, 11 4 
tho' the Bar was not ſo well appriz'd of it, the Chancery had Admiral Fane 
juriſdiction by the Statute 31 H. 6. N“. 66. or 68. which was never Margue and 
printed. A by in Proof that a Treaty of Peace may revoke and amortize Privy Seal of 
Letters of Reprizal, his Lordſhip ſaid that the ſame may be done by a Truce, all French. 


or by Letters of Safe-Conduct; and as to this Iaſt Point cited * 11 H. 4. hin _—_ 
Rot. 66. and a Judgment of the like Nature given in the Parliament Safe-Con- 
of France, and the like in the Parliament of England + 2 H. 5. Ne. duct of the 
24. And tor Authority that a Truce had like Effect upon Letter of Re. King, to a 


prizal, he cited the Roll of Parliament 10 H. 6. N“. 34. where the _ e 
Danes, after a Truce made with them, had ſeized Engliſh Ships by Co- tain his Ships 
lour of Letters of Reprizal, there being no Proviſion made againſt and other 

them in the Truce, and the Parliament there petitioned the King for Goods taker: 


Letters of Marque againft the Danes. Vern. 54. Paſch. 1682. The by the 


5 | French in 
Ning v. Carew. | E 


N | Truce. The 

Anſw er was, That upon his Suit to the 8 he ſhall have ſuch Letters requiſatory as are needful; and 
if the French refuſe to do him Right, the King will then ſhew his Right. 5 | 
+ Prynne's Cott, Rec. Abr. 541. N?. 34. Drue Barentine and others of London pray, That the Let- 
ters of Mart or Reprizal granted by the King na the Goods of the Merchants of Jeane may be con- 

| — —— 5 | firmed. 
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Prerogative of the King. 


Sce (P. a.) 


e. 


HEE Tenure b 
# Homage 1s 
taken away 
by the Sta- 
tute of 12 
Car. 2. cap. 
24. 8. 1 


* Fol. 177. 
Bs 


„ See Indict- 
ment (B) 
(C)(D)>— 
And 1ce 


him, 


Contempt. 12 Rep. 94. The Counteſs of Shrewsbury's Caſe. 


Greed. Anſwer, The which the King granteth, and thereby provideth for the fafe Keeping and well 
Ordering of the ſaid Goods. : 


21. Some Engliſhmen having fitted out a Privateer got a Commiſſion 
by Letter of Margue 72 the Duke of Savoy, and took a French Ship in 
which were ſeveral Turks and 'Tripolins: It was ſentenced in the 
Admiralty, that the Capture was not good in reſpect of ſuch Commiſ- 
lion, and alſo becauſe the Tripolins being in Peace with England, 
their Goods were not to be ſeiſed by Engliſh Ships or Men. 2 Vern, 


592. Mich. 1707. Walton v. Hanbury. 


22. By the Admiralty Law, the Property of a Ship taken without Let- 


3- ters of Marque veſts in the King upon the taking; and this upon the High 


Sea. Reſolved per tot. Cur. 12 Mod. 135. Trin. 9 W. 3. B. R. in 
Caſe of the King v. Brown. 5 


(O. a) Contempts. 

1. T Nquiſition apud Lanceſton 6 E. 1. In the Erchequer. A, qui 
1 ſequitur pro Rege ſaith, that Dominus Rex ratione Regie 

dignitatis & Corone ſue habet Privilege quod Nullus in regno ſuua 

de aliquo qui fit de Regno Anglie alicui Homagium ſive fidelitatem 

alicui tacere debeat vel aliquis hujuſmodi Homagium, vel Fidel. ab 

aliquo recipere debeat niſi facta mentione de Fidel. Domino Regi de- 


bita eidem Domino Regi Fidelit. obſervand. Eptſcopus Exon has done 
Contrarium #c. Jn Contemptum c. And the Biſhop put to an- 


(wer; and refuſed ; and upon this was condemned tc. 


2. Et tbidem Comes Cornub, complains of the Biſhop of Eon 


for excommunicating of the Men of the Vill of Eſhe tor taking his 


Duty due for the Paſſage over the River of Eſhe of the Paſſengers, 


which he has had Time out of Mind ec. 


3. Rot. Parl. 1) E. 3. N. 25. Richard Heiron late of London 
Merchant, being a Liege man of our King, and born in England, 
ſued John Walden Mapor of the Staple of Caleis and other Mer⸗ 


chants of the Staple, and cauſed them to be arreſted in Flanders in 


the Court of the Duke of Burgundy held in Bruges, tor certain Injuries 
ſuppoſed ol him to be done within the juriſdicton of the Ring of Eng- 
land at Calais; and after the“ Defendants appealed tothe Parliament of 


Paris, where they were diſmiſs'd by Sentence judicial, becauſe the 


Suits were grounded upon WVatters ſuppoſed to be done in Places 
within the Jurisdiction of the King of England, and the Parties 
Plaintifts and Defendants were Subjects to the ſame Ring of Eng- 


land, and after the ſame Plaintiff ſues them again in a Foreign Court; 
and therefore upon all this Matter thewn, it is enacted that a Writ of 
Proclamation ſhall iſſue, commanding him to ſurceaſe his ſaid Actions, 

and that if he hereafter ſues the ſaid Detendants out of the Realm of 


England, for any Matter determinable under the Obedience of the 


King of England, or where he has ſuriſdiction, then he ſhall be put 


out of the King's Protection, and ſhall forfeit all his Lands and Pe- 
nements, Goods and Chatrels, and that no Pardon thall be available ro 


4. The Refuſing to be examined before a Committee of Council is a great 
F. As to this Head of Contempts, fo lar as it concerns this Title of 
Prerogative, Mr. Serjeant Hawkins divides it into four Parts. 1. Con- 
tempts * againſt his Palace or Courts of Fuſtice. 2dly, Againit bis f Prero- 

| | oh gali de. 


[ 


— 


n 


Prerogative of the King. 7 

gative. 3dly. Againſt his + Perſon or Government. Athly. Contempts Striking, in- 

againſt || hrs Title, Hawk. PI. C. 56. cap. 21. PING" P 1 of 
M K. . 


C. 59. cap. 22. divides this into three Parts, viz. 1. Refuſing to aſſiſt the King for the Publick Good. 
2dly. Preferring the Intereſt of a Foreign Prince to that of our own. z3dly. Diſobey ing the King's 
lawful Commands or Prohibitions. | 

+ Ibid. 60. r 23. All Contempts againſt the King's Perſon or Government are very highly Crimi- 
nal, and puniſhable with Fine and Impriſonment, and ſometimes with the Pillory, by the Diſcretion 
of the Judges, upon Conſideration of all the Circumſtances of the Cafe ; bur inaſmuch as ir is generally 
obvious to Common Senſe, in what Cafes, and to what Degree a Man is guilty of this Offence, and it 
would be endleſs to enumerate all the Particulars, the Serjeant ſays he ſhall content himſelf wich glanc- 
ing at ſome of the moſt general Heads; which the Reader may ſee there. 

The Serjeant divides this into two Kinds, viz. 1. Denying bis Title. 2dly. Refuſing to take the Oaths 
required Law for the Support of his Government. Hawk. Pl. C. 61. cap. 24. In which ſaid ſeveral Chap- 

e 


ters the Reader may ſee the ſaid ſeveral Matters more fully treated of and explained. Fo 


x, ” fo n "IR 4 
— __ — —_— 


_—_— 


(P. a) * Premunire at the Common Law. * Some Fold an 
(P. a) 
| | i | | | | og that 
1. LI 24. E. z. B. B. Rot. 13. The King miſit hic 4 literas oy rit is 
1 H. ſuas diverſis Clericts ſuis dimorantibus apud Romam qui — 4 2 
quamplurima tecerunt ibid. in Derogationem Corone Regie præci- cauj it doch 
piendi quod viſis literis ſuis immediate feſtinarent in Angliam, & 2 Juri 
lentent le coram Concilio Regis reſponſur, ad ea que ex parte Regis 77,1"! 
objtcerentur 4c. And Roger Holme, for not coming according to % Coon 
the Command, committſtur Mariſchal. and atter to the Tower of /-, of che 
London, & quod omnia bona quam Spiritualia tam Temporalia in ma- ingly Laws 
nus Regis caplantur &c. Poſtea pardonatur. (It ſeems this was a 8 5 0 
Premunmtire, for he had not any Lands.) e ee 
and againſt the Uſurpers upon them, as by diverſe Acts of Parliament appears. But in T1 il is 12 | 
led from a Word in the Writ ; for the Words of the Writ be, Præmunire facias præfatum A. B. &c. quod 
tunc fit Coram nobis &c. where Premunire is uſed for Præmenere, and fo do diverſe Interpreters of the 
Civil r Law uſe it; for they are Præmunici that are Premoniti. Co. Litt. 129. b 
8. P. 3 Inſt. 120. 5 DES : 3, os = | 


2, 29 E. 3, B. B. Rot, 19. The Biſhop of Hereford indicted in a A. is «ed in 
Jremunire tor excommunicating all, qui in Boſcis, Parcis, Chaceis & be Spiritual 
W arennis ſuis apud Malvern & alibi in Dioceſi ſua ſugaverunt t feras _— N 5 
de Bolcis ſuis ac Lepores, Cuniculos # Phafianos de Waren. ſuts that icis w. 
' ceperunt, generaliter per totam Otoceſim uam fulntnavit contra fol for Secu- 
Jus Regnt * and found Guilty by Jury, but adviſed of the Judg⸗ uy Pugs 
ment. (Jt ſeems that this Indictment was not upon any Statute, e chen, 
for it ſeems 27 E. 3. does not extend ta it, not being done to the and proceed 
King, nor after Judgment at the Common Lao. C 

3 | 

_ Offences againſt the Peace; and that the Exemption of the Clergy from the Secular Fuvriſdiftion is not ended 1 

upon the Law of God: The Promoter and Abettors of the Suit incur a Premunire, and ſo db the Judges of 

t * Court who retain the Cauſe; by all the Judges of England. Jenk. 198. pl. 10. Cites 
3, Rot. Parl. 20. E. 3, N. 41. 42. The Commons pray that if He who | 


anp bring the Bull or Letter of the Pope, touching the Buſineſs of bugs Writ 
Alien Biſhops, Abbors &c. that he be out of the Law. Anſwer, Be of Excommu- 


tt forbid, that none bring Letters of Aliens from over the Seq into Zan. 
the Realm, if he does not ſhew them ta the Chancellor or the War: the Time of | 


den of the Ports, upon Pain of 500 l. Forfeiture to the King. K. % 4/4 


| 15 N the Realm 
and the Kino world have had him drawn and hanged ; but the Chancellor and Treaſurer fell upon their 


Knees for him before the King, by which he forcjured the Realm only. And ſo ſee the Puniſhment 
thereof before any Statute of Premunire ; quod nota bene. Br. Premunire, pl. 10. Cites 30 Af _—_— 


4 At the Common Law before the Statute 5 Elig. cap. 1. it was no 
Feluay to kill a Man attainted of Premunire ; for he was out of the King's 
y T0 | 0 | pO 
— — — h i . 0 


«TT ens ee ra eraera geo. * 


—_——— 


8 Prerogative of the King. 


1 


8. P. Hawk. Protection, and every Man might do with him as with an Enemy of 
Pl. C. 55; the King. Jenk. 199. pl. 17. cites 24 H. 8. 


cap 19 8e 
— 8. P. Co. 


Litt. 131. 5 | | 9 . 


(P. a. 2) Premunire by Statute. 


I, Ttachment upon a Prohibition was brought by the King and the 
Incumbent, for that the King had preſented the Incumbent to a 

Benefice, and the other Defendant brought Bills from Rome in Diſturbance 

thereof, contra formam Statuti &c. And the Defendant confeſs'd it; by 

which the Court awarded that the Defendant thall go to perpetual Priſon, 

and that the Plaintiff recover his Damages, as he has counted; and the 

Court would not tax the Damages in this Caſe. And fo it ſeems that 

this Action was brought by the Incumbent qui tam pro Domino Rege 

quam pro ſeipſo ſequitur. Br. Premunire, pl. J. cites 21 E. 3. 40. 

The Uſurpa- 2. 21 E. 3. Stat. I. cap. 1. Whereas divers People are drawn out of the Realm to 
__ = anſwer Things, the Cognizance whereof belongeth to the King's Court, and the 
Rows ware Fudgments given in the King's Court are impeached in another Court, in Preju- 


the Cauſe of dice and dale e of the King, his Crown and People, and to the Deſtruction 


making this of the Common Law of this Realm, it is aſſented and accorded by the King, the 
— woke” ag great Men and Commons, that whoſoever ſball draw any out of the Realm in 
Prime Plea whereof the Cognizance belongeth to the King's Court, or in Matters 
Arg. Mod. where Judgment hath been given in the King's Court, And whoever fha!l 
60.——Be- ſue in any * other Court, to defeat or impeach the Fudgments given in the 
fore the. King S ſhall be ſummoned to appear before the King and his + Coun- 


making of 


- this Statute (il, or in his Chancery Sc. to anſwer ſuch Contempt within two Months; 
there were and if they ſhall not + appear in Perſon at the Day, to be at the Law, they 


three great fhall be put || out of the King's Protection, with their J Procurators, Attor- 
1 I. nies, Exccuters, Notaries and Maintainers, and their ** Lands, Goods and 


King's Sub- Chattels forfeited to the King, and their ff Bodies be impriſoned and ranſom- 


jects have ed at the King's Will ; and if they cannot be found, they ſhall be outlawed, 
been drawn | | | | 3 5 | | 
out of the Realm to anſwer Things whereof the Conuſance belonged to the King's Court. 2. Of Things where- 
of Judgments have been given in the King's Courts. 3. That after Judgments given in the King's Courts of 
Common Law, of Matters determinable by the Common Law, Suits were commenced in other Courts within 
this Realm, to defeat or impeach thoſe Judgments. And theſe three Miſchiefs had three unſufterable 
Effects. 1. The Prejudice and Diſheriſon of the King and of his Crown. 2. The Diſheriſon of all 
his Sub ects. And 3. The Undoing and Deſtruction of the Common Law of this Realm. All which 
appears in the Preamble of this Act. 3 Inſt. 120. 1 | | 
They are called (other Courts) either becauſe they proceed by the Rules of other Laus, as by the Canon or 


Civil Law &c. or by other Trials than the Common Law doth warrant ; for the Trial warranted b 


the Law of England, for Matters of Fact, is by Verdict of twelve Men before the Judges of the Com- | 
mon Law, of Matters pertaining to the Common Law, and not upon Examination of Witneſſes in an 
Court of Equity; ſo as Alia Curia is either that which is governed per Aliam.Legem, or which draweth 


the Party Ad aliud Examen: For if the Freehold and Inheritances, Goods and Chattels, Debt and Du- 
ties wherein the King or Subject hath Right or Property by Common Law, ſhould be judged per Aliam 
Legem, or be drawn Ad aliud Examen, the three Miſchiets aforefaid, expreſs'd in the Preamble and in 
| this Act, ſhould follow, viz. Diſheriſon of the King and his Crown, the Diſheriſon of all his People, 


and the Undoing and Deſtruction of the Common Law at all Times uſed: By which Words of the Ack 

it appeareth, that all theſe Miſchiefs were againſt the ancient Common Laws at all Times uſed. 

3 Inſt. 120. | | | | i | ER 

I; A 0. -» . q 0 „ 6 ; 
+ Here Council cannot be taken, as moſt commonly it is, for his Judges of his Courts of Juſtice, who 

are ſaid to be of his Council for Proceedings in Courſe of Juſtice, becauſe the Courts of Juſtice are 

hereafcer is this Act named; neither doth it intend the King's Privy Council, but the King and the 


Lords of Parliament in Parliament, which is a Court of Juſtice. 3 Inſt. 125. 


+ Premunire againſt an Abbot who was a Lord of Parliament; and therefore he prayed to be by Attor- 


ney, and could not, becauſe the Statute is contrary; but by ſpecial Writ out of Chancery he may. Br. 


Attorney, pl. 48. cites 15 H. 7. 9. — Ho of the Praying to be received, this may be by Special Writ 
out of the Chancery. Ibid. 1 f | | 

I By theſe Words the Perſons attainted in a Writ of Premunire are diſabled to J abe any Action or 

Remedy by the King's Lay, or the King's Writs; for the Law and the King's Writs are the Things 
whereby a Man is protected and aided, ſo as he, that is out of the King's Protection, is out of the Pro- 

e . 5 5 tection 


. 


P 7 cr OgatiVe of the King. 9 


tection and Mid of the Law. 3 I:ft. 126.——8 P. And no one, knowing him Guilty, can with Safety 
give him Aid, Comfort and Relief. Hawk. Pl. C. 55. cap. 19. S. 47. | 
Note, by this Act rhe Procurers, Aitornies, Executors, Notaries and Maintainers ſhall have the ſame 
Puniſhment that the Principal ſhall have. 3 Inft. 125. | 
** See (P. a. 6) This is a new Kind of Forfeiture given by this Act, and is penal, and cannot 
by Equity extend further than the Records; and therefore chis Act extendeth not to the Forfeiture of 
Fairs, Markets, Rent- charges, Kent-ſeck, Warrens, Annui.ies, or any other Heredicament that is not 
within the Word [Lands.] 3 Int. 126. | 
44 The Greatneſs of the Puniſnment news the Greatneſs of the Offence. 3 Inſt, 126. 


Provided, that if they come in before they be Outlawed, and yield them 
ſelves to Priſon to be guſtifed by the Law, and ſubmit to the Fudgment of 
the Court, they fhall be recerved. 25 8 

3. If a Man /eaſes his Vicarage for Life rendering Rent, and ſues in the 
Eccleſiaſtical Court for the Rent, Premunire lies; by which he tendered 
orher Iffue ; tor now the Rent refer, ed is a Lay Thing. Br. Premu- 
nire, pl. 5. cites 44 E. 3. N | JET e 

4. 16 K. 2. cap. 5. Enacts that * if any purchaſe or proſecute, or cauſe to Word. 5 
be purchaſed or profecuted in the Ccurt of Rome or elſewhere, + any Thing tend to all 

which touches the King, againſt him, his Crown and his Regality, or his Perſons of : 
Realm, they, their || Notaries, Procurators, Maintainers, Aberters, Fautors f 2 
and Counſelors, ſball be put ont of tie King's Protection &c. EO wes. + alk 


e 1 | 1 On 126. 
I Theſe Words extend to all Courts of what Juriſdiction ſoever, and whether holden b Right or 
Wrong. 3 Inſt. 126. It is interded in the . Court; and therefore if a Man be 3 
cated for a Thing which belongs to the Common Lazy, Premunire lies, Br. Premunire, pl. 12 cites 5 E. 
4 6.— lt has been ſaid that Smits in the Admiralty or Hccleſiaſtical Courts within the Realm are with- 
in this Statute by Force of theſe Words (Or elſewhere) if they concern Matters, the Conuſance where- 
of belongs to the Common Law; As where a Biſhop deprives an Incumbent of a Donative, or excommu- 
nicates a Man for Hunting in his Parks &c. or where Commiſſioners of Sewers impriſon a Man for not 
_ releaſing a Judgment at Law. Hawk. Pl. C. 51. cap. 19. S. 18.——But it ſeems that a Suit in thoſe 
Courts bor a Matter hich appears net by the Libel it ſelf, hut en!y by the Defendant's Plea, or other 
Matter ſubſequent, io be of Temporal Goruſancey (as where a Plaintiſt libels for Tithes, and the Defendant _ 
pleadi that they were ſever'd from the nine Parts, by * hich they became a Lay Fee) is not within the 
Statute, becauſe it appears not tet eil har the Plaintif or the Judge Knew that they were ſevered. Hawk. 
Pl. C. 51. cap. 19. S. 19. See (P. a. 7). | 0G 5 = 
+ Theſe Words extend to All Things whatſoever, and are as general as can be. 3 Inſt. 126. | 
This Act extends not only ro Procurers, Abeccors, Maintainers, Counſellors &c, which are known 
Words in Law, but to Fatourers (Fautores) which Word was largely extended in the Time of H. 8. 
v hereby it is ro be obſerved how dangerous it is to bring new Words into an Act of Par] lament, eſ pe- 
cially into ſuch as be { penn d; for there it appears that Cliff, being a Parſon of a Church, granted to 
the Cardinal an Annuity fo long as he ſhouid be Legate, Ut decentius & ſublimius ſe gereret in Autho- 
ritate ſua Legantina, which the Cardinal had by Bull, and paid to him io Marks in Name of Seiſin; 
and he was adjudged a Fautor. 3 Inſt. 126. cites Mich, 21 H. 8. ClitF', Caſe, 


5. The refu/ing to elect or conſecrate the Perſon nominated by the King 
to a Biſboprick is made a Premunire by 25 H. 8. cap. 28. Hawk. Pi. 
. . cap. x9. 8. %%. e 1B bigr, | : 
6. The exerciiing the Juriſdiction of a Syffragan without the Ap- 
pointment of the Biſhop of the Dioceſe, is made Premunire by 26 U. 
8. cap 14: Hawk. FE CG. $2. cap. e 7 on 
J. 5 Eliz, cap. 1. Enacts that of any Subjet7 of this Realm, after the 1/7 Till this Sta- 
of April 4563. Gall by Writing, Cyphering, Printing, Preaching or Teach- a wy Facing 
ig, Deed or Ad, adviſedly aud wittingly hold, or ſtand with to extul, ſet TS „ | 
forth, maintain or defend the Authority, Furijdiffion or Power claimed or fon attainted 
rſurped by the Biſhop or See of Rome within this Realm, or wittingly attri- of Premu- 
bite any ſuch Furiſd1fion, Authority or Preheminence to the ſaid Biſhop or ns * 
Ke of Rome, ſuch Offenders, their Abettors, Procurers and Counſellors, 3% 3 : H 
Aiders, Alliſters and Comforters, teing iudicted or preſented within one 8. Br, Caſes 
Tear after ſuch Offence, and convicted or attainted at any Time after, ſpall 53 -— | 


C 


* , * : - * J 
incur a Premunire. her Coke Ch. 
| | | | a . 2 Bufſt. 
12 Rep. 38. the Caſe of Premuvire.— The Statutes 25 J. 2.1. 16 R. 2. 5. c of Premunire are 
jet in Force, and all ſuch Proceedings by Colour of Eccleſiaſtical Law, before any Eccleſiaſtical Judges 


W 11 


— 1 


Green & al. Premunire was given againſt them according to the 


pl. 9. cites S. C. 


been queſ. tuus. Co. Litt. 130. a. 


” a * 
3 1 8 


the King. 


who were in Danger of Premunire before this Act of 1 Fliz. are now in Caſe of Premunire after the 
ſaid Act, be it before Commiſſioners by Force of High Commiſſion, or before Biſhops or other Eccle- 


ſtaſtical Judges; for the ſaid Acts of Premunire are not repealed by this Act. Reſolved. 12 Rep. 35. 
Caſe of Premunire. | 


Prerogative o 


8. The 5 Eliz. x2 1. Prohibits Books to be publiſhed or printed, or 
uttered within the Kingdom, which maintain the Supremacy of the Pope 
within the King's Dominions. 'The Approvers of ſuch Books are 
within the faid Statute, and the Danger of ir, viz. Premunire. By 
all the Judges of England. Jenk. 235. pl. 12. cites 11 Eliz. Dyer 
282. TS 
9. A. was indicted upon the Statute of 1 Eliz. cap. 1. for aiding B. 
knowing him to be a principal Maintainer of the Authority of the See of Rome, 
(the Offender in ſuch Caſe is liable by the ſaid Statute to the Forfei- 
ture of Premunire. There are other Oilences mentioned in the ſaid 
Statute, with other Penalties;) this Offence in the ſaid Statute has the 
Words, (Upon Purpoſe and to the Intent to extol the Power of that See ;) theſe 
Words were omitted in the ſaid Inditiment, tor which Cauſe the ſaid In- 
dictment was judged inſufficient by all the Judges of England; for 
theſe Words make the Ottence as to the Forfeiture of Premunire. Jenk, 
243. pl. 27. cites 20 Eliz. D. 363. 3 5 
10. The contributing to the Relief of a Popyſh Seminary is made a 
Premunire by 27 Eliz. 2. Par. 6. Hawk. Pl. C. 52. cap. 19. S. 26. 
11. 16 Car. 1. cap. 21. Enacts, that if any Perſon ſhall put in Execution 
any Letters Patents, Proclamation &c. whereby the Importation of Gunpow- 
der, Saltpetre, Brimſtoue, or other Materials * the making of Gunpowder, 


I Vent. 171, ſpall be any ways prohibited or reftrained, he ſhall incur a Premunire. 


* * ne 12. Green and others were indicted for refiſing the Oath of Allegiance 
King „ contained in the Act 3 Jac, cap. 4. and being convicted, de pe of 

irections of 
_ ſaid Statute. Raym. 212. Mich. 23 Car. 2. B. R. Green's 


— _ l * 5 8 - a 8 1 . 


7 (P. a. 3) Premunire. Notes. And for æuſom it Hes. 


Sr mak 1. NMRemunire is but a Contempt; and a Pardon of all Contempts par- 
Pl. C 388. TL dons it. 12 Rep. 92. Paſch. 10 Jac. in Lord Vaux's Caſe. 

nl. . N e C ds „ | 
By the u- 4. The King thall have Premunire, and the Party grieved by the Suit of 


tute 27 E. z. the Proviſion may have Action. Per Lirtleron, Quære what Action he ſhall 


it appears have; it ſeems Action por the Caſe ; but none can have Premunire but 


| — 4 the King, as it ſeems. Quære. Br. Premunire, pl. 13. cites 7 E. 4. 2. 
ile Party as for the King, and they both may joln in one Writ. 3 Inft. 125 ——Br. Action Popular 


"ih The Biſhop of Durham has Jura Regalia there, a therefore may 
hold Plea of Premunire ; quere, for it is given by Statute, and there 
- was no ſuch Suit at Common Law. Br. Premunire, pl. 15. cites 14 H. 


4. 14. and 9 „ 


Serjeant 4. A Man attainted in a Premunire is diſabled to bring any Action; 
Hawkins for he is extra Legem poſitus, and is accounted in Law Civiliter mor- 
ſays it has | 


ther a Man attainted of Premunire has a Right to Surety of the Peace, or not. Hawk. Pl. C. 126. cap. 


60, S. 3. 


5. Upon 


Prerogative of the King. 11 


5. Upon an Indictment of Premunire, a Peer of the Realm ſhall 247 
ve trica by his Peers. 12 Rep. 92. Lord Vaux's Caſe. 


(P. a. 4) Premunire. In what Caſes it lies, or 3 
Profubition. 


1. COME hold that a Benefice donative by the Patron only is a Lyy And in this 
g Thing, and the Biſhop ſhall not viſit, and theretore thall not de- Caſe was 
prize; and then i be meddles in it, he is in the Caſe of Premunire. Br. 12 
Premunire, pl. 21. cites 8 Aſſ. 29. Bath Se 


6. and was compell'd to obtain a Pardon, inaſmuch as he had deprived the Dean of Wells, which bo 


a Donative by Letters Patents of the King, by Act of Parliament therefore made. But 8 E. z. * 
not adjudged. Ibid. * 8. C. cited 3 Inſt. 122. | | 3- above is 


2. Prohibition lies always where Premunire does not lie; as of 7ithes But where 
of great Trees, or {® Tithes of the ſeventh Part Prohibition lies, and not rr bats Log _ | 
Premunire ; tor the Nature of the Actimn belongs to the Spiritual Court, Ting a 
but not the Cauſe in this Form. Br. Premunire, pl. 16. cites 24 H. 8. which never 

| | | XG * elonged to 
the Spiritual Court, Premunire lies thereof; as of Debt againſt Executors upon a Simple 2 or for 


Breach of Faith upon a Promiſe to pay 101, by ſuch a Day. Br. Premunire, pl. 16. cites 24 H. S. and 
Doct. & Stud. lib. 2. cap. 24. | 8 | 


3. Saint Germin in his Book of Doctor and Student, who wrote 
after 26 H 8. holdeth, That if a Man makes a Promiſe for a temporal 
Thing, and ſwears to perform it, and does it not, if he be ſued for Per- 
jury in the Spiritual Court, a Prohibition or a Premunire lies in that 
Cate. Alſo he ſays, if a Man be excommeunicate in the Spiritual Court 
for Treſpaſs, or ſuch other Thing as belongs to the King's Crown and 
his Royal Dignity &c. the Party, if he will, may have a Premunire 


fac. againſt him. 3 Inſt. 122. | : 
WR» Fa all Caſes, when the Carſe originally beloags to the Cognizance of gur the the 
the Ecclgſiaſtical Court, and the Suit is proſecuted there in the ſame Nature, Cauſe may 
as the Copnizance belongs to them (tho in Truth the Cauſe, all Circum- originally 
| ſtances being diſcloſed, belongs to the Court of the King, and ro be deter- 8g 
mined by the Common Law) yer no Premunire lies in that Cafe, but gagical 
a Prohibition; as if 7ithes ſevered trom the nine Parts, are carricd Court, yet if 
away, if the Parſon ſues for the Sub/tratFion of theſe Tirhes in the Spi- Fe ſes for it 
ritual Court, this is not in the Cale of Premunire; for it may be that f ar reg 
the Plaintiff did not know of the Severance, nor that they were car- i, doth 
Tied away, nor may the Eccleſiaſtical Judge know it; and tho? the no belong ro 
Defendant pleads this, yet the Eccleſiaſtical Court may proceed to try H, but 
the Truth of it without Danger, And /o in Caſe of H Cædua, tho the 3 15 ; 
Wood perhaps may be above 20 Tears Growth. 12 Rep: 39. the Cale wunire lies; 
of Premunire. ©: - x „ e 24 a. Mor- 
livered to the Parſon, and after the Party retakes it, if the Parſon ſurs for this as a Mortuary to him deliver- 
ed and carried away, (and ſo of Tithes ſevered) he is in Caſe of Premunire. But after the Retaking, if 
be ſues for it as a Mortuary not executed in Nature of a Suit <vhich belongs to the Eccleſirftical Court, upon 
the Truth of the Caſe there is Cauſe of Prohibition, and no Premunire lies: So it be ſues for Tithes of 
Hood above 20 Years Growth, fo that it appears by the Libe! that the Cauſe dves not lelong to the Eccleſiaſtical 
Curt, the Premunire lies; But if the Suit be Pro Sylya Cœdua &c. ſo that as the Suit is framed, the 
Cognizance belongs to the Eccleſiaſtical Court, tho the Truch be otherwiſe, a Prohibition lies, and no 
remunire 12 Rep. 39. Caſe of Premunire. For when the Cauſe originally belenes to the Eccle- 


ſiaſtical Court, tho' it bolds Plea of any Incident to it, which belongs to the Common Laws a Prohibition lies, 
and not a Premunire. 12 Rep. 39. 40. Caſe of Premunire i As 


5. When 
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5. When the Cau/e originally Lelongs to the Cognizance of the Common 
Law and nit to the Hecleſiaſticul Court, there, rho they libel for it accords. 
ing to the Courſe of the Hecleſiaſtical Law, yer the Premunire lies, becauſe 
it daraws the Cauſe Ad aliud Examen, and ſo deprives the Subject of the 

Benefit of the Common Law, which is his Birth-right. 12 Rep. 40. 
Cale of Premunire. 

888 6. Action upon the Statute 2) E. 3. of Premunire, and declared 

i. that Paſch. 18 Car. 2. he recovered 200 l. Debt againſt the Defendant in 

SC. Ad- E. R. and that atter the Defendant exhilited his Bill in Chancery, and ob- 

journatur, tained a Decree for the Vacating of the Fudemeat, The Detendant de- 

murr'd. This Caſe depended from Trin. 20 to Trin. 22 Car. 2, When 
Hale Ch. J. held, that this Caſe was not within the Statute, and ſo he 
{aid it appeared by the Petition upon which the Statute was founded. 
Ard no more was done thereupon, Lev. 24 to 243. 'Trin. 20 & 22 
Car. 2. B. R. King v. Standith. . 


Sid 453. 


"TY 


A 


See er (P. a. 3) Premunire. Proceedings, Pleadings and 


ment. (C. a) 


Judgment. 


dee pl 9. 1. IN Premunire, the Deſendant appeared by * Attorney, and becauſe 


3 in Notis I he did not come in Perſon, he was condemned, and the Heri, 
„p. Foe returned the Writ, prout Breve exigit &c. f and did not make Mention that 
it ſhall be e warned him by two Months according to the Statutes, and yet well; 
intended that quod nota. Br. Premunire, pl. 18. cites 39 E. 3, J. 

it is «ell | b „ | | | 

ſerded according to Lach; for other Writs ought to be ſerved 15 Days before the Return, and yet no 


Mention thereof is in the Return; and if the Sheriff does not warn him, or ſerve the Writ as he ought, 


if che Party be damnified, he may have Writ of Diſceit. Br. Retorn de Brief, pl. 56. cites 8. C. 
Br. Premunire, pl. 2. cites 42 E. 3. 7. Contra, That where the Sheriff returned the Defendary warned 

and returned No Day; and therefore ill, becauſe by the Statute they ſhall be <varned two Months betore the 

Day of the Return, which cannot be counted where no Day of Garaithment 1s returned, for which Rea- 


ſon Sicut alias iſſued. Br. Retorn de Brief, pl. 103. cites S. C. | 
If the Defen- 2. In Premunire the Defendant was reaſonably warned according to 
dant cre ret the Statute, and did not come; by which it was adjudged that he 


83 ſhall be pur out of Protection &c. Br. Premunire, pl. 3. cites 43 


Law Judgment Nall be given againſt him, according to the Act 2; E. 3. 3 Inſt I25. 


And there it 3. Premunire againſt divers, ſome as Principal and ſome as Acceſſaries ; 
was admit: and at the Day of Return the Principal did not come, by which they 


ted, that the 


udoment ly Were out of the Protection of the King, and their Lands and Chatteſs 
ibeir Default, ſorfeited; and the Plaintiff prayed that the Acceſſaries who appeared 


_ thattheyſoall ſhould anſwer: But per Fencote, they Hall nut aulwer till the Principal 
be out of the he attaiuted. Br. Premunire, pl. 4. cites 44 E. 3. J. | 


King's Pro- | | | | 
tection, is no Attainder; for Thorp Ch. ] aid it is only a Pain given by the Statute, that if they do not 


come the firſt Day they ſhall be out of the Protection of the King, and their Lands and Chartels 


forfeited : But this is no Attainder, for Capias ſpall i ue againſt them; and they ao not appear at the 


Capias, Exigent ſhall iſue; and ſo the Statute proves that they have Anſwer ; for otherwiſe ir ſhall be 


In vain to award Proceſs ; quod nota. Ibid. 


4. And ſeveral admitted there, that there may be Principal and Acce/- 
ſary in Premumnire 3 but Candith ſaid that if he who is called Principal 
dies, yet the ther ſhall anſwer : Contra in Felony ; bur Finch ſaid that 
it :s more like to Treſpaſs than to Felony; tor in Treſpaſs he who firtt comes 
ſhall anſwer, and it he be convicted of Damages, and after another 
comes and pleads, and is convicted, he ſhall be charged of the firſt 

| e Damages : 


a ua 888 * 4 


Prerogative of the King. 


Pr 


— — 


Damages; and if he be acquitted, yet the firſt thall be charged; and 


the Writ was that ſuch Manutenentes & Abettatores ipſum expuleru.r : 
And after Finch awarded, that the Detendants who appeared thould 


anſwer; and fo it ſcems that all are Principals. Br. Premunire, pl. 4. 


cites 44 E. 3. J. | | 

5. Premunire by an Abbot againf? two; the one made Default, and 
was put out of Protection ot the King, and his Goods and Chattels for- 
feited; and this at the firſt Day as it teems. Rolfe detended the Tort and 
Force, and demanded Judgment it the Court would take Conutance 3 


tor he /aid that the Aubot Plaintiff was depoſed at C. in the County of Cheſter, 


where this Court has no Juriſditfion, Chauntrell ſaid, this goes to the 
Action. Per Strange, At leaſt it goes to the Writ, but it you agree 
to the Iſſue, it ſhall be tried where the Writ is brought, by the Statute 
&c. of 9 E. 3. cap. 4. as it feems. And after Rolf paſs'd over, and 
gen Excommunicetion. Brooke makes a Quzre, if the foreign 


lea above ſhall be tried where the Writ is brought, where it goes ro 


the Writ; tor the Statute mentions where it is pleaded in Bar. Br. 
Premunire, pl.8. cites 8 H. 6. 3. 


6. Bill of Premunire tor the King was brought againit J. N. in B. R. Pr. Bill. pl. 


and he pleaded to the Bill, becauſe he Htatute is that ſuch Suit ſpall be 


| cues We C2 
————— But in 


/ Bill before the King and his Council, or by Premunire, which Bill be- Anno 22 H. 
tore the King and his Council, is intended before him and his Lords, and 8. it was 


not before him in his Bench; and Premunire is intended by Writ Original, 
and not by Bill in B. R. wheretore Plaintiff made Bill of Premu- 
nire againſt him in Cuſtody of the Marthal, and then he was 
mitted to anſwer. Br. Premunire, pl. 1. cites 27 H. 6. F. 


common | 
that ſeveral 
Clerks were 
Com- compell'd to 
aniwer to 
the Bills of 


Premunire in B. R. who were not in Cuſtody of the Marſhal : quod nota. Ibid. 


"7. Premunire againſt three, one as Frecurator, ancther as Counſellor, The Defen- 


* 
— 


and the third as Attorney ; the Damages ſhall be ſevered. Per three Jul 
tices, Br. Premunire, pl. 17. cites 36 H. 6. 29 1 5 | 


1 or the one Principal and the others Acceſſaries ; but the Damages ſhall be ſe 
3 Inſt. 125. | Ras i 1 +> „ 


8. Premunire ginſt four; two appeared and two not; and the Writ 


was abated for Default therein; and thereſore no Judgment was given 


againſt the two who made Default, inaſmuch as the Writ was ill 
and abated. Br. Premunire, pl. 11. cites 5 E. 4. 6. Nl 


dant may _ 
duſe, whe- 
ther he will 
make them 
veraliy tax d. 


9. In Premunire the Defendant appeared, and took Exception ; and the A Man thall 


Court for divers Conſiderations permitted him to make Attorney. Br 
Attorney, pl. 53. cites 9 E. 4. 2. 1 3 


not make At- 
: forney in Pre- 
munire, n 
leſs in ſpecial 


: Caſe. Br. Attorvey, pl. $2. —8. P. Bi. Attorney, pl. 104. cites 29 E. 3. 5,—-—— Defendant can- 
vot appear by Attorney, but in Perſon in this Suit, tho he be a Lord of Parliament, unleſs by ſpecial 


Writ of the Chancery. Br. Premunire, pl. 15. cites 15 H. 7. 9. 


— 8. P. And this by the Statute 38 E. 
3. cap. 2. 3 Inſt. 12 5.— S. P. Whether the Defendant be a Peer or Commoner. Ir is ſaid indeed 


in Roll's Reports, That Sir Anthony Mildmay was ſuffered to plead a Pardon to a Premunire by Attorney, 
and no Mention is made of any ſuch Writ or Grant; but Serjeant Hawkins ſays he preſumes there was 


J 


a Clauſe to this Effect in tbe Pardon. 2 Hawk, PI. C. 273. cap. 26. S. 53. 


10. In Premunire a Man may have Proceſs ly Proclamation only, 
and may have Ex:gent if he will, Br. Proceſs, pl. 80. cites 9 E. 
11. A Man brought * Bill anainſt F. M in Cuficdy of the Marſhal, 
and counted upon the Premunire, that he had ſued the Plaintiff in the Arches 


for Gods 42 S. and had appealed to Reme; and it lies well by Bill 
without Or 


Br Parlia- © 
ment, pl. 94 

cites 8S C. 
: : 17. a 0 Br. Act ion 
iginal; ſor this is to give him Day in Court, and when he ſur le Sta- 


's in Cuftcdy of the Marſtal he is alrrays in Court; quod nota per Cur, we, pl. 37. 
5 1 D | Bur 


The Re- 15. Error to reverſe a Judgment in Premunire given by the Juſtices 


ment in Pre- was 01 


_ Lainſt one 


14 Prerogative of the King. 
cites d. C. But where the Statute gives the Proceſs or Form of the Original, there 
* This Suit this ſhall be only obſerved ; upon which the Defendant ſaid that he ſued 
"uw _ © in the Spiritual Court as Executor of J. S. to have the Will proved, 
by Original. where the Plaintiff claimed alſo to be Executor by another Will, and 
Writ ; but if had Citation thereof, abſque hoc that he is guilty in other Manner. 
the Defen- And per Huſſey and Fairfax, This is no Plea, and therefore nothing 
dant bein 111 be entered but Not Guilty; for the Plea does not anſwer any 


Ju wedge Thing to the Suit of the Goods. And ſo ſee that Not Guilty is a good 


———_— RS 


Suit may ve Plea in this Action, and that Executors cannot ſue for the Goods of the 
againſt him gator in the Spiritual Court, but at Common Law. Br. Premunire, pl. 
by Bill, be- . 2R I | 5 . 
cauſe the 12. CILES 2 K. 3. 7. 

End of the 


giving of the two Months was, that they ſhould have Notice, which is ſatisfied; and therewith agrees 


the Precedents ; and the Defendant cannot be ſued in any other Court when they are in Cuſtodia Mare. 


ſchalli. See the Statute of 18 Eliz. cap. 5. but that Statute extends to common Informers, and not when 


| Suit is commenced by the Party grieved. 3 Inft. 125. But if the Defendant appears and pleads 
oor thi Iſſue be found ain him, 2 if he demur in Law &c. Judement ſhall be given againſt him, that 
be ſpall be out of Protection &c. And ſo has the Statute 27 E. 3. been interpreted; and Judgment given 
accordingly. 3 Inſt. 125. þ . | 


S. P. Ifhe 12. The Judgment in Premunire is, That the Defendant ſhall be from 


be in Pri: thenceforth out of the King's Protection, and his Lands and Tenements, 


fon; but if Goods and Chattels forfeited to the King, and that his Body ſhall remain 5 


the Defen- 


Gant be con- in Priſon at the King's Pleaſure. Co. Litt. 13 1. b. 


de mned upon 


bis Default in not appearing, whether at the Suit of the 2 or the Party, the A. ment ſhall be 
given as to the being our of the 3 Protection, and the 


orfeiture ; but inſtead of the Clauſe that the 


y ſhall remain in Priſon, there ſhall be an Award of a Capiatur. 2 Hawk. Pl. C. 445. cap. 48. 8.9. 


3 Le. 139. 13. The Attorney-General proſecuted a Premunire for the Queen 


pl. 189. and P. againſt Doctor M. and others, becauſe they procured the ſaid 


px P. to be ſued in the City of Oxford before the Commiſſary there in an Ac- 
- R. by tion of Treſpaſs by Libel according to the Ecclgſiaſtical Law, in which Suit 
Name of P. pleaded Son Franktenement, and fo to the Juriſdiction of the Court, 


Parret v. Dr. and yet they proceeded, and P. was condemned and impriſoned. And 
Matthews. after that Suit depended, the Queen's Attorney withdrew the Suit 
for the Queen; and it was moved it, notwithſtanding that, the Party 
grieved might proceed. But it was held by the whole Court, That 
if the Kings Attorney will not further proſecute, the Party grieved cannot 
maintain this Suit; for the principal Matter in the Premunire is the 
Conviction, and the putting of the Party out of the Protection of the 
King, and the Damages are but acceſſary, and then the Principal being 
releaſed the Damages are gone. Le. 292. pl. 399. Mich. 26 & 27 
Eliz. B. R. The Queen v. The Dean of Chriſtchurch. e 
14. The King brought a Prohibition againſt the Prior of W. that 

where the King had recovered in Quare Impedit, the Defendant ſent his 
| Frere to Rome with an Appeal, and ſued there to avoid the Judgment, ac 
_ cording to the Statute of Premunire. And upon Not Guilty pleaded, 

all this was found againſt the Defendant; and Judgment was prayed 

for the King upon the Statute of 27 E. 3. c. 1. in Caſe of Premunite ; 

and it was adjudged that he ſhall not have ir, becauſe the Fudgment 
ought to be conformable to the Original, and this Suit was not taken ac- 
_ cording to the Statute, but by a Writ of Prohibition at the Common 
Law. 9 Rep. 74. a. Trin. 9 Jac. in Doctor Huiley's Caſe, cited as 
30 E. 3. 11. b. The King v. the Prior of Woburne. ET f 
rter ark of Aſſiſe and Gaol-Delivery in the County of Somerſet againſt Perin, 
ate © for refu/ing to take the Oath of Obedience mentioned in the Statute 3 Jac, | 
fach a Judg- cap. 3. Perin pleaded Not Guilty to the Indiètment, and the [ſue 
ned between him and the Clerk ot Aſſizes, and the Award of the 
munire a- Penjre facias was certified upon the Record thus, viz. Super quo precept. fruit 


F:c. 


- =, 


P 


VW QQ - © we. 


* K* 2 


Prerogative of the King. 
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Vic. Com. Somers. pred. quod Venire faciat &c. where it ought to be 


Precept. eſt, and not Preceptum fuit, in the Preterperfect Tenſe ; for it 
is rather a Hiſtory of a Matter which was acted before the Iſſue join'd, 
than the Record of the Court of an Act done by the Court in Præſenti, 
which always ought to be recorded in the Preſent Tenſe; and for this 
Error the Judgment was reverſed, and the Party reſtored. 2 Sand. 
393. Mich. 23 Car. 2. The King v. Perin, ET 
16, The Defendants were indicted for refiiſiug the Oaths of Obedience 


Nixon was 
reverſed. 
Trin ult. 
Ibid.— S. P. 
Vent. 172. 
Mich. 23 Car. 
2. B R. The 
King v. 
Green & al. 


enjoined by 3 Jac. cap. 4 And the [nditiment was, That at the Afixes 


and General Gaol-Delivery held before Sir R. A. &c. and Z. B. Gent. eident 
R. A. and T. L. hac vice Aſſociat. per Sacramentum ſuum &c. præſentat. 


Peace did tender the ſaid Oath to the Detendants, and they refuſed ; and 


exiſtit modo ſequen. viz. Fur. præſentant quod, at the General Quarter= _ 
Seſſions for the County of Here 14 anuary Anno 3o. the Teh of 


afterwards ad Aſſiſas tent. pro Com. Hereford preditt. apud Hereford preditf. 
in Com, Hereford pred. 31 Martii 31 Car. 2. Coram Roberto Atkins Milite 


Balnei un Jae. ditti Domini Regis de Banco, & Z. B. Gen. eidem R. A. 


. IL. Mi. un. Baron. Scacrarii dicti Domini Regis ad Aſſſas in Com. 


Hereford pred. capiend. n. per formam Statut. the ſaid Fuſtices A. 
and I; B. again ants 6, fd Oath, and they refuſed to take the 


fame. And upon Not Guilty pleaded, the Defendants Reliqta Verificatione 


confeſs the Fudgment ; and judgment was given againſt them: And up- 


ff 
mult be by Fuftices of Ape and Gaol-Delrvery ; and this ſeemed not to 
be allowed by Dolben, but by the other two it was not ſpoke to; but 


on a Writ of Error, the Error ind was, that the ſecond Tender of the 
Oath was by the Fuſtices of Aſie only; whereas the Statute 3 Fac. ſays it 


Raymond conceived *twas Error, and that the Juſtices of Aſſiſe can= 
not by Virtue of that Commiſſion barely tender the faid Oath; 
for the Statute ſays, that in Caſe they refuſe to take the ſaid Oath tender c 
them by the Fuſtices of Peace, then the ſaid Fuſtices ſhall and may commit 
the ſame Perſons to the Common Gaol, there to remain without Bail or 


Mainprize until the next Aſſiſes, where the ſaid Oath ſpall be again in the 
ſaid open Aſſiſes required of them by the ſaid Juſtices of Afﬀiſe and Gaol-De- 


livery in their open Aſfjſes; and every Perſon ſo retuling ſhall incur the 


can deliver them but they who have Power to deliver the Gaol; and 
tho the Stature de Finibus 27 E. 1. gives Juſtices of Aſliſe Power to 
deliver the Gaol, that is intended only of Felons, as appears by 
Staunf. Pl. Cor. 57 & 58. But the Judgment was reverſed tor an in- 
curable Error, which was the miſrecitiug of the Oath contained in the AF, 


Raym. 374. 375. Trin. 32 Car. 2. B. R. The King v. Mounſon. 


— 


CP. a. 6) Premunire. Borfeiture of what, and by <ohow. | 


and the Damages were ſevered ; And per Hals, there may be Princi- 


pal and Acceſſory in Premunire, and he would have ſevered the Da- 
mages; but Gaſcoyne ſaw the Record, which ſuppoſed that they were 


Coadjutors, Procurors and Abettors to him who made the Bull, by 
Which it was awarded that they recover Damages in common; and 


Chattels, becauſe they were attainted as above. Gaſcoyne ſaid the 


Danger and Penalty of a Premunire, by which ir appears that they 
being committed to Gaol by e of the Juſtices of Peace, none 


Remunire againſ# ſeveral upon the Statute 21 E z. cap. 1. They | 
were found Guilty, the one as Principal and the others as N 


the Attorney of the King prayed that they may forfeit their Land and 


Statute does not will that he ſpall forjei his Land &c. unleſs for Contumacy 


tor making Default at the Day of the Premunire returned and ſued, b 


which. 


18 Prerogative of the King. 
* Br. For- which &c. * Bur ſee, that there are other Statutes in the Time of R. 
_— 4 2. that they ſhall forfeit Lands and Chattels, if they are attainted, but 
13. chat not by the Statute 27 E. 3. quod nota, Br. Premunire, pl. 6. cites 8 
H. 4. 7. 4C- H. 4. 6. 
cordingly.— 


S P. And theſe are Lands which he had at the Time of the Act done, and after, if it be upon Verdict, as 


by Felony or Treaſon. Br. Premunire, pl. 20. cites 8 H. 4. 7. per Gaicoigae. 


Br. Premu- 2. Richard Fermor of London was attainted in a Premunire in the 
nire, pl. 19. Time of H. 8. and his Lands were torteited in Fee, and not only for 
Cites 8. C. * | E | 
Brooke favs. Term of Liſe; quod nota, Br. Forſeiture de Terres, pl. 101. cites 
YS, 2 

and ſo ſee, 34 H. 8. 8 | 

that it 1s not | | | ' | 
only a Forfeiture for Term of Life, as in an Attaint; for the one is by Statute, and the other is b; 
Common Law. — But if Tenant in Tail is attainted in a Premunire, he 2 ſorfeit the Land but du. 
ring his Life ; tor albeit the Statute of 16 R 2. cap. 5. enacts, Thar their Lands and Tenements, Goods 
and Chattels ſhall be forfeit to the King, that muſt be underſtood of ſuch an Eſtate as he may lawful] 
forfeir, and that is during his awn Life And theſe general Hords do not take away the Force of the Sta- 
tute de Denis Conditionalibus ; but he ſhall forfeit all his Fee- ſimple Lands, Eſtates for Life, Goods and 
Chattels. And ſo it was reſolved in * Trudgin's Caſe. Co. Litt. 130. a. S. P. But the 26 H. 8. 
has the Words, All Manner of Inheritance to be forfeited : The Offence is greater within the 26 H. 8. and 


5 the Words more peremptory than in the other. 12 287. in pl. 21. — * S. C. cited, as reſolved b 
5 all the Judges of England. Paſch. 21 Eliz. 11 Kep. 63. b. in Dr. Foſter's Caſe 3 Inſt. 126. cites 
el —Serjeant Hawkins ſays it is agreed, That the Statutes of Premunire, which give a general 


Forfeiture of all the Lands and Tenements of the Offender, extend not to Lands in Tail. 2 Hauk. Pl. 
C. 454. cap. 49. S. 28. | | 


3. He, that procures one to ſue in the Court Chriſtian, ſhall forfeit as 
much as he that ſueth, and is Principal as well as the other, and is 
in equal Degree of Premunre; but if they both be indicted, the one of the 
Ad and the other of the Procurement, and he that is charged with the 
— | Procurement is found Guilty, and the other by another Inqueſt is found Not 
14 Guilty, Judgment ſhall never be given againſt him who was indicted of 
14 the Procurement, becauſe he cannot be an Offender but in Reſpect of 
1 the Offence of the other. 3 Inſt. 125. 16% ny hon nya: 
1 Cro. C. 172. 4. One Trugion was ſeiſed in Fee of Lands, and ſo ſeiſed was in- 
Ii S. C. dicted of Premunire, and before his Trial he gave them in Tail; and 

| alterwards he was attainted of Premunire, and an Office under the 

Seal of the Exchequer found it; and Queen Elizabeth under the 

| Great Seal granted them to G. C. and this Grant by the Queen was 
| 8 uithin the Time of the Purview of the Statute of 18 Elix. for Confir- 
11 mation of Grants of the King: and the Queſtion was, Whether the At- 

 tainder in the Premunire ſpall avid a Grant made by the Party, Meſne be- 
tween the Indiffment and the Trial, and Judgment thereupon. - And this 
was argued ſeveral Times; bur it being a great Point of Doubt and 

Conſequence, er did not give any Opinion or Reſolution. 

Bur it was reſol ved that the Grant was not good at the Common Law; 

becauſe upon the Attainder the Eſtate of Franktenement was not di- 

| veſted, and veited in the Queen till an Office thereof found, and the 
Office ought to be an Office to zatitle, and not to inform the Queen of the 

Particulars of the Land; and therefore inaſmuch as it was by Com- 

miſſion under the Seal of the Exchequer, and not rhe Great Seal, 

therefore the ſaid Office was inſufficient to intitle the Queen, as it is 

reſolved in Page's Caſe. 5 Co. Jo. 217. Mich. 5 Car. B. R. Groſſe v. 

8 * 3 e 
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(P. a. 7) Premunire. Swing in other Courts. hat 
Dual be ſaid to be Other Ourts. 


1. X FTER Judgment given before Roger Loveday and Walter 
A Winborn, Juſtices ot Oyer and Terminer, againſt Walter 155 
| thop 


-——— a * 


Prerogative of the Ning. 1 


ſhopot Exeter and his Tenants, the ſaid Biſhop procured the Biſhopof Lan- 
datt in the Pariſh Churches of Cornwall and Devonthire, to pronounce 
Sentence of Xxcommunication by Sentence of the Archbithop of Canrer- 
bury, (which Sentence was had by the Procurement of the ſaid Biſhop of 
Exeter) ag all Perſons of what Eſtate, Degree or Dignity ſoever, that ; 
dealt in the Proceedings Ec. againſt the Bijjvop and his Tenants before the ſaid 
8 And in this Part of the Record, being in French, it is ſaid, 
a Corone & la Dignity noſtre Seigniour le Roy ne doit per autre 
eſtre Juſtice ne guyne &c, Et les choſes que ſont pales en ſa court per 
judgment, ou en auter manner ne devient eſtre en autri court recre- 
cees &c. Out of this Record Lord Coke ſays we may obſerve three 
Things. 1ſt, What the Ancient Law of this Realm was before the 
making the Act 27 E. 3, adly. That (En autri court) which are the 
Words of this Act, was taken to be another Court within the Real. 
zdly. That the Miſchief before this Act was for Suits in other Courts 
within this Realm after Fadgment given in the King's Courts. 3 Inſt, 
123. Cites 6 E. 1. The Earl of Cornwall's Caſe. © 8 
2. J. W. exhibited a Bill of Premunire againſt W. P. upon the Sta- So R. B. and 
tute of 16 R. 2. tor ſuing in the Admiral Court before John Earl of 2 and 
Huntingdon, Admiral of England, for a Cauſe which belonged to the Age“ 
Common Law, whereunto the Defendant pleaded Not Guilty. 3 Inſt. with the Of- 
121. cites Mich. 9 H. 7. coram Rege. 75 


fence of Pre- 
5 | | | | 5% mme be- 

cauſe they ſued J. C. before Henry Duke of Exeter Admiral of England, fer taking away a Creſs of Gold, 
and other Goods, ſuppoſing the ſame to be taken ſuper altum Mare, where in Truth they were taken at Stafford 
in the County of Eſſex, and the Statute of 16 R. 2. was recited, That none ſhould ſue in Curia Ro- 
mana ſeu Alibi &c. and that the Conuſance of this Plea belonged to the Common Law, and not to the 
Court of the Admiral. And ſ it is of the Conſtable and Harſpal; if they hold Plea of a Matter determin- 
able by the Common Law. 3 Inſt. 121. cites 38 H. 6. coram Rege. | | 


3. A Suit in the Eccleſſaſtical Court within the Realm for a Temporal 
Cauſe was a Cauſe of Premunire. 3 Inſt, 120. cites it as adjudged 
by the whole Court, Mich. 11 H. J. V 
4. In Raft. pl. 429. b. and 430. there is a Precedent of a Premunire 
for ſuing in the Eccleſiaſtical Court for Debt. 3 Inſt. 121. 
5. It was reſolved, That he that ſued in the Eccleſiaſtical Court for 
the Forgery of a laſt Will and Teſtament, incurr'd the Danger of a Pre- 
munire ; becauſe the Party grieved might have his Remedy by the 
Common Law. z Inft. 121. cites 17 H. 7. . 5 
6. And in the ſame Year of 17 H. J. Juſtice Spilman alſo reports, The Biſhop | 
that one Turbervile, as well for the King as himfelt, ſued a Premunire of Bangor 1 
againſt a Parſon, for ſuing for Tithes in the Eacleſiaſtical Court, a/- u Prem 
ledging the ſame to be ſevered from the nine Parts; and judgment given nire for bold- 
againſt the Defendant. 3 Inſt. 121. 1 ing Plea of an 
| | 5 1 | ES Advcæuſon, 
and of Tithes ſeverd from the nine Parts. 3 Inſt. 122. cites Trin. 36 H. 8. coram Rege. Rot. " The 
Biſhop of Bangor's Caſe, | NR ) or moo 230 | 


. And the Reaſon of all theſe Caſes is, becauſe they draw Matters 
triable by the Common Law ad aliud examen, and ro be diſcuſs'd per 
J a a el 5 
8. But ſome have made a Oh ion, whether, ſince the Hecleſiaſtical Fu- 

r ſdiſtion was acknowledged to ve in the Crown, an Eccleſiaſtical Judge 
holding Plea of temporal Matter belonging to the Common Law in- 
curs the Danger of a Premunire? Tho hereot there is no Queſtion ar 
all, yet leſt any Man might be led into an Error in a Caſe ſo dange- 
rous, we will clear this Point by Reaſon, Precedent and Authority; 
the Keaton holderh till, to draw the Matter Ad aliud examen &c. and 
the like Queſtion might be made for the Admiral Court, which is and 
ever was the King's Court, bur governed per aliam Legem ; and ſo 
likewitlc of the Court of the Conſtable and Marihal. 3 tuit, 121. 
; | 8 E : 9; The 


18 Prerogative of the King. 


9. The Biſhop of Norwich was attainted in a Premunire at the 
King's Suit, and his Caſe was this. Within the Town of Thetford 
there then was a Cuſtom, That all Rccleſiaſtical Cauſes ariling within the 
ſaid Town ſhould be determined before the Dean there, having a peculiar 

ccleſiaſtical Juriſdiftion, and that no Inhabitant of the fame Town 
gold be drawn before any other Eccliſ1aſtical Fudge, and that every Perſon 
ſuing contrary to that Cuſtom, the ſame being preſented before the Mayor 
of Thetford, fbould forfeit 6 s. 8 d. and that an Inhabitant of Thetford, 
{or an Eccleſiaſtical Cauſe ariſing in Thetford, ſued another before the 
Biſhop of Norwich within his Conſiſtory Court at Norwich; and this 
V as preſented before the Mayor of Thetford, according to the Cuſtom, 
whereby he forfeited 6 8. 8 d. The ſaid Bop cited the ſuid Mayor for 
taking the ſaid Preſentment, Pro ſalute anime, io at pear betore him at his 
Houte at Hoxton in Suffolk, where the Mayor appeared, and 7he Bi- 
ſhop ore tents injoind, upon Pain of Excommunicarion, to annul the ſaid 
mf Preſentment before a Day. And for this Ollence he was attainted in a 
| i! . Premunire, upon his Confeſſion before Firzjames Ch. J. and the Court 
| it bol King's Bench, upon the Statute of 16 R. z. the Record whereot Lord 
188 Coke ſays he has ſeen. By which Judgment two Points are cleared. 
| 1. That the Statute of Premunire extends to Eccleſiaſtical Courts 
"| 1 within the Realm. zdly. That after the King was in Poffeſſion of his 
1 . Supremacy the Biſhops incurr'd the Danger of Premunire. 3 Inſt. 
it 121. cites 25 H. 8. coram Rege, the Bithop of Norwich's Cale, = 
10. A Writ of Premunire upon the Statute of 27 E. 3. tor ſuing before 
the Preſident and Council in Wales after Fudgment given in the Court of 
Commen Pleas in an Action of Delt tor 421. 10 8. in Subverhone Legum 
Antiquarum &c. 3 Inſt. 124. cites Trin. 21 Eliz. C. B. Rot. 319. 
Beans v. Loyd. 3 N = | 55 
11. T. S. Parſon of N. brought a Writ of Premunire againſt R. T. 
upon the Statute of 2 E. 3. for ſuing in the Court of Audience of the 
Archbiſhop of Canterbury, to impeach a Fudgment given in a Oliare Im- 
pedit before the Fuftices of Aſjije in the County of Suffolk &c. The De- 
tendant pleaded Not Guilty &c. 3 Init, 122, cites Trin. 29 Eliz. 
C. B. Thomas Stoughton's Cale. 
8 12. An Information upon the Statute 2) E. 3. againſt Sir Anthony 
cap. i Mildmay, for that he and other Commiſſioners of Sewers did impeach a 
8. 16. Judgment in the King's Bench. He purchaſed a Pardon from the King, 
and pleaded it. 3 Inſt, 125. cites Hill. 12 Jac. coram Rege. 


S_ P. Hawk. 


2a — 


1 


—— I — — 


le poner (P. a. 8) * Pardon. The ſeveral Kinds of Pardons, and 
of pardoning twee Di ene. 5 
all Offences 55 . | 
is an inſepa- 3 3 So 
rable Incident 1. LL Pardons are either General or Special, and are either by Ad of 
© ou (nw Parliament, (whereof the Court in ſome Cafes ſhall take No- 
Por, ee tice) or by Charter of the King (which muſt always be pleaded). And 
as much for theſe again are either abſolute, or under Condition, Exception or Qua- 
the Good of lification; for ſome of thoſe Pardons laſt mentioned the Party BY have 


the 3 a t Writ of Allowance, or take an Averment in certain Caſes; in 
King Tout Others the Party may be aided by Averment only, where no Writ of 
pardon, as Allowance doth lie. 3 Inſt. 233. : Rs ME 
that he | „„ " ET SS 
_ ſhould puniſh. Per Holt Ch. J. Show. 284. Mich. 3 W & M. in Caſe of The King v. Parſons — 
2 L. P. R. 269. Tit. Pardon, cites 8. C See (U. a. 12). | 1 885 | | 


2. A Special Pardon ſhall be taken for the Advantage of the King, be- 
cauſe it comes at the Suit of the Party; but a General Pardon a 


Prerogative of the King. 
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taken more for the Beneſit of the Party, becauſe this proceeds from the 
King himſelf, and of his Special Grace, & ex mero motu. Adjudged. 
Latch. 22. in Boſton's Caſe, 
3. Per Jones and Dodderidge Juſtices, A Coronation Pardon is but in 
Nature of a Particular Pardon, and differs from a General Pardon in ; 
that, where no certain Time is ſpecified as to the Offences, it ſhall not 
diicharge any previous Offences for which Judgment has been given, 
but a general Pardon ſhall. Latch. 141. Davy's Cale. 

4. A Coronation Pardon 1s no Pardon till ſued out, and is not like a 
General Pardon. Per Doderidge J. Latch. 141. Davy's Caſe. 


_ * _— 


(FP. a. 9) Pardon. Is what Caſes not neceſſary; and in 
bat gramable of Courſe. e 


cap. 9. a Perſon tried for the Death of a Man, did it in his Man 1s in. 


dicted of the 


Defence, or by Mistortune, then by the Report of the Fuſtices to the King, Heath of a 
the King ſhall take him to his Grace if it pleaſe him. e Nan, and it 


be found u- 


on the Arraigument that it was done Se Defendendo, upon a Certificate of this Indictment and Arraign- 
ment found as aforefaid, the Chancellor in this Caſe jball grant a Pardon to the Party for his Life, «vith- 
_ out applying to the King. By all Judges of England. Jenk. 188. pl. 87. cites 19 H. ;. S. P. Hawk, 

PI. C. 76. Cap. 29. S, 25.—8 P. Br. Charter de Pardon, pl. 65. cites 4 H. 7. 2. 7 | 


Serjeant Hawkins ſays, By this Statute at firſt Sight it ſeems to be imply'd, that it is left to the Diſcre- 


tion of the King, whether he will grant a Pardon in ſuch Caſe, or not. And agreeable hereto it is ſaid in 
four ſeveral Notes in Fitzherbert's Abridgment of Caſes in the Time of E. 3. That a Perſon found 


Guilty of Homicide Se Defendendo, is to be remitted to Priſon, in order to attend the King's Grace. 


And yet in two other Notes in the very ſame Year, it is ſaid, That in ſuch Caſe, if the Priſoner cauſe 
the Record to come into Chancery, the Chancellor will make him a Charter of Pardon without * 
ing to the King; and this ſeems to be ſettled at this Day, and agreeable to the ancient Common 
which ſhall not without expreſs Words be reſtrained by a Statute which ſeems to be made in Aſffirmance 
of it. And therefore theſe Words in the Statute, (if it ſhall pleaſe the King,) ſhall be taken to be ſpoken 


only out of Reverence to him, and not as intended to make the Right of the Subject to ſuch a Par- 
don precarious. And the Caſes above- cited, which ſcem to the contrary, may be reconciled with the 
others, by intending them to mean only the Grant of the King's Pardon to a Perſon repreſented to him 


as Guilty of Homicide Se Defendendo, without any Certificate of the Verdict upon Record; for none 


of thoſe Caſes make any Mention of ſuch Certificate, as the others do; and if there be no ſuch Certifi- | 


cate, it ſeems plain that the Grant of a Pardon is a meer Matter of Favour, And it has been adjudged, 
that ſuch a Pardon is as neceſſary for one who is indicted only of Homicide Se Defendendo. and confeſ- 


ſes it, as for one who is found Guilty of Homicide Se Defendendo, on an Indictment of Murder. 2 . 


Haw k. Pl. C. 381. cap. 37. S.2———8.P. 2 Inſt. 316. 317. 


2. Where ſpecial Fact, amounting to Fuftifiable Homicide, is found by H. P. 0. 7 


the Jury, the Party is to be diſmiſs'd Without being obliged to pur- 
chaſe any Pardon &c. Hawk. Pl. C. Jo. cap: 28. S. 3. 


— 


| (Q a) What Thing hal / paſ 5 by a P ardon. CS ; 


1. IF A. be bound to B. in an Obligation of 1001. and after B. is at- See (S. a) 
I aint of Felony, and after the King by bis Letters Patents , 

pardons him, by theſe Words, ſcilicet, Pardonavit, remilit & relaxa- Carteret. 
vit predict. B. ſectamque pacis ſuz que ad ipſum Dominum Regem | 

_ vertus ipſum pertinet de eo quod fecit ſuch Felony c. & Omnia que 
ad Dominum Regem pro Felonia pred. verſus ipſum Regem tunc per- 

riner, vel pertinere potuit &c. firmamque Pacem eidem EB. inde con- 

cellit: Chis does not reſtore B. to the ſaid Obligation; for it was 

in the actual Jofſeſſion of the King by the Attainder before Drs 


—_—_ 9 Reoagy> ghee Ng > — 
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found, and here are not any Words of Grant or Beſtitution, but 
only of J2arvon. Trin. 23 Car. B. R. between Yrow and Chap- 
bel, avjuvged upon a Demurrer. Intratur Pill. 11 Car, Rot. 
21. 
N 2. A. was bound to the King in a Recognizance of 1000 I. and was 
attainted of Treaſon ; the King pardoned him, and reſtored to him all 
his Goods and Chattels which he forfeited by the Attainder: This 
Debt to the King remains; for it was only ſuſpended by the Delin- 
quency of A, By all the Judges of England. Jenk. 209, pl. 43. cites 

1 Mar. D. 124. | | 
2. In Debt on Bond Defendant pleads, that after the making it the 
- Plaintiff was atrainted for Coining, which the Plaintiff confeſſes, and 
ſays that afterwards the A did by Pardon reſtore unto him mn Bo 
nd & Catalla ſua z and on Demurrer the Queſtion was, Whether Debts 
by Specialty were included in thoſe Words? Goldsb. 114. Adams v. 
| Oglethorpe. | . 5 
Lev. 8. S. C. 4. A. became Felo de ſe in the Year 1648. afterwards by the Act of 


— 8. P 


.P. General Pardon all Felonies were pardoned, excepting Murder; 
Hawk. PI. C. | | SR . : 8 Wu 
©, 1." and then upon an Inquihtion it was returned, that A. had a Term 
S. Bat bn for Years of the yearly Value of 1001. It was adjudged that this 
Scire Facias was pardoned by the General Pardon; for nothing is veſted in the 


by ” ad- King till Inquiſition found; and no Inquiſition was found till after the 
miniltrator, 


che )£ General Pardon, and fo the Term for Years was gone before the Inqui- 
dent pleaded ſition found. Sid. 150. 15 Car. 2. The King v. Warde. 

thar the In- . | | | 8 | 

tellate in the Year 1655 became a Felo de ſe ; and this was found by an Inquiſition before the General 
Act of Pardon; Plaintif demurs. Adjudged that this Debt being ve ſted in the King before the General Par- 
den, was not pardoned thereby, and could not paſs without Wordt 4 Reſtitution. Per Cur. Sid. 
168. Mich. 15 Car. 2. B. R. Tombes v. Etherington. Saund. 361. 8. C.-—— 2 L. P. R. 269. 
Pit. Pardon, cites 8. C. — Lev. 1 20. S. C. ſays it was reſolved that the Debt was extinguiſhed in the 
Hinds of the Debtor by the Clauſe of the Act, which pardons and releaſes a]! Cauſes, Things, Darrels, 
Suits, Jude ments and Executions, which is to be taken generally, as well Judements and Executions for 
Debts of the King, as for Offences; and as well for Debts due to the King by Alignment or Forfeiture, as 
Debts due to him original S. P. 2 Hawk. Pl. C. 396. cap. 37. S. 55. VV 


5. 12 Car. 2: pardoned all Debts, Fudgments Cc. An Inquiſition 
found one Felo de 15 who had a Debt due by Fudgment to him, This is 
_ pardoned by the ſaid General Pardon. Sid. 264. Trin. 17 Car, 2. B. R. 
Lock v. Etherington. 1 8 | 
6. The Word (Pardon) includes in it ſelf the Word (Releaſe) and fo 
are 1 H. J. 10. 11 H. J. 11. For all, that is not within the Exception, is 
by the general Words pardon'd and gone; and the Caſe of Sir George 
Binion of late Time in the Exchequer, does not oppoſe it; for there 
Sir G. B. being indebted to the King, and 5. . being indebted to him, Proceſs 
out of the Exchequer Chamber iſſued againſt J. S. and his Goods ſeiſed 
for the King, and then came the Act of Oblivion; and adjudged that 
the Debt of | S. remained, becauſe he was Dehror to Sir G. B. and not 
to the King; bur if he had been an 7mmediate Debtor to the King, the 
Debt ſhould be gone, per Twiſden and Keeling J. againſt Windham 
5 upon Conference with the Barons of the Exchequer and other Juſtices, 
Sid. 265. Trin. 1) Car. 2. B. R. in Caſe of Lock v. Etherington. 
J. The King preſented to a Benefice Which had become void by a Si- 
moniacal Agreement, and afterwards by a General Pardon reſtores / 
Goods and Chattels forfeited by Reaſon of any Offence done. Per Cur. 
The King's Preſentee has a good Title notwithſtanding the Pardon; for 
here was an Intereſt veſted in the King, which the Pardon cannot di- 
veſt 3 and the Preſentation ſhall not paſs by the Words (Goods and 
Charrels) which are Things of a lower Nature, and all in the Perſonalty, 
as was ſaid, Arg. 2 Mod. 52. Trin. 27 Car. 2. The King v. Turvil. 
8. A Pardon of all Forfeitures will not diveſt an Intereſt veſted in the 
King. Per Cur. 3 Mod. 100. Paſch. 2 Jac. 2. B. R. The King v. 


Saloway. — 
(Qua. 2) 


a 8 — 
Prerogative of the King. 21 


— 


(Q. a. 2) Pardon of one, in what Caſes it ſhall be a See (Q. 3 
| Pardon of another. 


1. JRARDON of the King granted 70 an Approver ſball diſcharge the Comtra 7 
I Appellee. Br. Charters de Pardon, pl. 62. cites 47 E. 3. 5. 2 1 


there he may be arraigned upon the Approvement. Ibic& 


2. If Twenty are indiffed of Felony, and aſter the King pardons the one, 
without making Mention of the others, this is good ; for Felony is ſeveral, 
and not joint, and it is as ſeveral Indictments againſt every one by him- 
| ſelf, and not joint. Br. Charters de Pardon, pl 45. cites 6 E. 4. 5. 


3. If two are Foint-Debtors to the King, and he pardons the one, this 8. P. For it 


ſhall nor ſerve the other; quære. Br. Parents, pl. 90. cites 2 R. 3. 4. — n 


es | | nded to be 
of a Sole Debt due by him only, as it was ſaid ; therefore quzre, Br. Charters de Pardon, pl. 57. cites 


S. C.-—— So where two are bound to the King, and both in toto, and the King releaſes to the one, the other 
ſhall not take Advantage. Br. Charters de Pardon, pl: 4. cites 34 H. 6. 3. & 50. 35 H.6.1. 25. | 
S. P. Br. Ibid. pl. 36. cites 1 H. 7. 10.—— Contra, it ſeems, of Joint Bond by two, and he releaſes to the 
one. Per Aſhton; but per Danby and Priſot, it ſhall ſerve. both, where they are bound both in toto. 
Brooke makes a Quzre. Br. Charters de Pardon, pl. 4. cites 34 H. 6. 3. & 50. 35 H. 6. 1. 25. 
Por it was ſaid there that in the Exchequer, if to are Accountants, and the King releaſes to one, yet 
thoſe of the Exchequer will have the whole Account of the other. Ibid. | 


4. If a Man and his Surcties are bound to pay Fine to the King, or 20 J. It is agreed, 
by a certain Day, and do not pay at the Day, and the King pardons g's | 
the Principal, this thall diſcharge the Sureties. Br. Charters de Pardon, 5 


. bound to the 
pl. 36. cites 1 H. J. 10. King a 


5. Contra of Sureties of the Peace; for there nothing is due till the Surety for | 
Bond is forſeited; for there it the King pardons the Principal after For- OT for 
ferture, the Sureties are diſcharged. Contra of Pardon before the Forfei- „fn omen 
ture. Ibid. V 


3 . | * 3 + a. or 
6. And where a Man is bound, that A. Sheriff of N. fall pay his Profers other Debs 
ſuch a Day, Releaſe of the King to the Sheritt atter the Day does not 2 to "= 
acquit the Surety of the Breach. Contra of Pardon betore the Default. Pardon oft 


i | . Pardon of the 
Per 'Townlend. Br. Charters de Pardon, pl. 36. cites 1 H. J. 10. Principal isa 


| | Diſcharge of 
the Surety alſo. But it ſeems to have been holden as a general Rule, That where a Man is bound as 
Surety for another, for the Performance of a future Att, the Diſcharge of the Principal before the Time of 
Performance, will not diſcharge the Surety, becauſe nothing was due to the King at the Time of ſuc 
Diſcharge. But it ſeems extremely nice; neither do the Caſes brought for the Proof of it ſeem any 
Way to come up to it; for as to the firſt of them, viz. That of the King's Releaſe of a Recognizance 
of the Peace to the Principal before it is forfeited, which ſhall not diſcharge the Sureties, it may be an- 
ſwered, That it will not ſo much as diſcharge the Principal. And as to another Caſe cited for this 
Purpoſe, viz. That of the King's pardoning J. N. the Building of ſuch a Houſe, for his Building 
whereof J. S. is bound to the King, which ſhall be no Diſcharge to J. S. it way be anſwered, Thar 
as this Caſe is put, 1. N. doth not ſeem to be bound at all, but only J. S. who therefore does not ſeem 
to come under the Notion of a Surety, but of a Principal. 2 Hawk. Pl. C. 387. cap. 37. S. 23. 


J. An Alienation without Licence to A. Tenant for Life, Remainder Put where 
toB. in Fee; a Pardon ot Alienation to A. will not ſerve B. Jenk, Alienation 1s 
222. pl. 97. CRY N VVV to two Join- 


tenants in 
| | | . S „ 1 55 Fee, a Par- 
don of all Alienations to one will ſerve the other; for they make but one Tenant. Jenk. 222. pl. 57. 
Cites 14 H. 6. 26.——— This was as the Law ſtood before the 12 Car. 2. cap. 24 which took away 
Fines for Alienations. 55 Wy | 7 | 


þ XD (Q. a. 3) : 


” _ * un ut. 


li 
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dee (N. ) (Q. a, 3) Pardon of Principal, in what Caſes it pardons 


the Acceſſary. 
Kr 3 I, WAS indicted as Acceſſary to a Burglary committed by one 
ae eee e Who had been tried and attainted, but procured his Pardon, 
$.C. which had been a/lowed ; and now A. prayed that the might be dij- 


charged: But refolved that ſhe t plead to the Indictment; for tho', if 
the Principal have either his Clergy, or be acquitted, or obtain his 
Pardon before Judgment, the Accettary ſhall not be queſtioned ; yer: 
the Principal be attainted the Acceſſary muſt anſwer, tho* the Principal be 
pardoned. Raym. 4717. Mich. 34 Car. 2. Anon. 
2. It ſeems generally agreed, That notwithſtanding all Felonies are 
ſeveral, and conſequently a Fardon of one Man cannot be a direct Dil- 
charge of another, yet in ſome Caſes the Felony of one Man may be to 
tar dependent upon that of another, that the Pardon of one will by a 
neceſſary Conſequence enure to the Benefit of the other: As where the 
Principal pleaded his Pardon, and was lowed it at Common Lato vefore 
His Attainder, or where he pleads, and is allowed it at this Day before 
His Conviction; in which Cale it ſeems that the Accellary may by a ne- 
ceſſary Conſequence take Benefit of it, becauſe he cannot be arraigned | 
till after the Principal is convicted. 2 Hawk. PI. C. 389. cap. 37. S. 22. 


4 P 


_ 


See (5 ) (R. a) The Pardon of what Things Incluſive, ſhall be 
EEE Pardon of others. 5 155 
1 8 Eltz. 249. 83. Brereton. Manar held in Capite, being in 
* Leale for Bears, and Rents reſerved deſcended to the Heir, 
who entered and took the Rents, and betore Office tound, General | 
Pardon of 5 El. came and Diſcharged all Intruſions and Entries, and 
by the Court of Wards Saunders and Dier, conſequently NMeſne I- 
ſues and Liveries ate Diſcharged, and a JIrecedent cited accord 
ingly, by the Opinion of 5 in the ſame Caſe ; but the Land wag 
not in Leaſe. But by 2 The Queen may have Actin of Accoumt 
-_  againſf Brereton as her Bailiff or Receiver, and alſo an Action 
- ——_ againſt the Leſſees, who both are excepted out of the Bar- 
2. 3 0. J. 3. b. Huſſey ſeemed to be Contra; for he ſaid that 
ilk Pardon be made co the Heir of an Intruder, of the Intruſion, Office 
* Orig is found after ſhall ſerve the King for all che Profits betore [but] nat 


_ (Eaant) to any] other Intent. 


* 


3. 16 E. 4. 1. cited in St. Prerogative 40. b. the Pardon oughr | 
to be as well of the Profits as ot the Entry, or otherwiſe after Olice 
found, the King ſhall be anſwered of the Profits. „ 
4. St. Prerogative 40. b. After Death of the Anceſtor the Heir 
enters, the King pardons him all Entries wich the Profits betore Ol- 

fice found; this pardons Livery, and is ſpecial Livery. 5 
F. It the King pardons Outlawry, which is promulged upon Indif?- | 
cut of Treſpaſs at the Suit of the King, and whatſoever belongs ro the 
King, vet he ſhall make Fine and Runtom; tor Tine aud Rauſom are nl 
pardoned unleſs by ſpeical Nords. Br. Charters de Pardon, pl. zo. cites 

22 Af. 47. | „ pogo cgl: ax | 

oth = 2a is ſaid to be included in High Treaſon, and confequently 
a Pardon of Felony diſcharges an Indifment of High Treu un, it it want the 
Word Prediriorie —Hawk-Pt-C-65—=cap—25;-S-2: — 

| (S. a) Hat 


cation might be diſc | 
lution and Reconciliation to the Church. Cro. J. 212. Trollop v. Richardſon. — 
ment upon the Contempt is diſcharged, but not the Taxation of Coſts (being for the Plaintiff's Benefit ;) 


— 


Prerogative ot the King... 23 


| 4 See (P. a 8) 
(S. a) What ſhall be | /aid to be] pardoned [by q Ce- 
neral Pardon. . 
tion (S.) 


1 a Man upon a Suit in the Eccleſiaſtical Court be condemned Cro E. 198. 
in Colts to the Party, and thereupon is Excommunicated, ann ee e 
after comes the General J aͤrdon of 21 Tac, and after a Significavit by Name of 
is made, and he taken upon a Capias de Excommunicato capiendo, Cudrington 
and this returned in B. R. he may come into B. R. without any Reden. 
Scire tacias agatnſt the Party at whole Suit he was taken, and er 1.5 
lead the Pardon in Diſcharge of the Contempt; and it ſhall be al- 35, c 3. 
lowed ; for the Contempt of the Ercommunication was pardoned, 5 4 — fn 
tho” not the Coſts, and the Party ought to begin again to compel him Error of a 
ro pay the Coſts, ). 17 Car, B. N. between Codrington aud Rodman. N as 
Adjtidged per Cütriam, and there cited P«4/oo''s Ca/e in B. R. Deferdanr 
Mich. 2 Car. adzudged. | 5 | | pleads that 


| | . | | 1 | the Plaintiff 
was Excommunicated ; to which the Plaintiff in Error pleads the General Pardon. And the Court (as ir 


ſeems) held, that by it the Excemmunication was diſcharged, for they awarded a Reſpondeas Ouſter. 8 


Rep. 68 a. Mich. 6 — Trollop's Caſe It was doubted by the 2 Ch. Juſtices whether an Excommuni- 
arged by the King's Pardon, and the Plaintiff reſtored to his Suit, without Abſo- 
The Impriſon- 


and by Conſequence the Excommunication is not ang for that depends upon the Principal: 
Wherefore he was remanded. Cro J. 159. Banning v. Fryer. . 5 


2. If a Man be attainted of Felony by Outlawry or Verdict, and the King S. P.2Hawk. 
pardons him all Felozues, this ſhall not ſerve. Per Strange; lor it ſhall ; wks 303. K 
be intended chat the King had not Connfance, and was deceived in his HE 
Grant. Br. Patents, pl. 15. cites 8H, 6. 19. 1 

2 To | S. P. But the 


particular Crime for which he is convicted ought to be particularly mentioned. L 2 L. P. R. 70 Ik. 
| an So a General Pardon of all Robberies is not good, where there is a Convittion by Verdict of one 


in particular. Sid. 430. Mich. 21 Car. 2. B R. The King v. Maddocks. --——A General Pardon of 
all Felonies does not extend to Piracy. Hawk. Pl. C. 99. cap. 37. 8. 6.8. P. 2 Hawk. Pl. C. 384. 
cap. 37. S. 11. | | 


Serjeant Hawkins ſays, It has been holden that anciently a Pardon of all F:lonies included all Treaſons, 


as well as Felonies whatloever ; and it ſeems to be taken for granted in many Books, that a Pardon of all 


Felonies in general, without deſcribing any one in particular, may, evenat this Day (if the Party be nei- 
ther attainted nor indicted) be pleaded in Bar of any Felony whatſoever, coming within the General Li- 
mirations thereof, except Murder or Rape; and the Reaſon why it cannot alſo be pleaded to Murder or 

Rape is, becauſe the Statute of 13 R. 2. requires an expreſs Mention of them. But the Serjeant ſays he 
finds this Point no where ſolemnly debated, neither does it ſeem eaſy to reconcile it with the general 

Rules concerning, Pardons, agreed to be good in other Caſes ; for if a F con cannot be well pardon'd 
where it may be reaſonably intended that the King when he granted the Pardon was not fully appris'd 
of the State of the Caſe, much leſs does it ſeem reaſonable that it ſhould be pardoned, where it may be 
well intended that he was not appris'd of it at all. And if a Felony whereof a Perſon is attainted can- 


not be well pardoned, even tho' it appear that the King was informed of all the Circumſtances of the 


Fact, unleſs it alſo appear that he was informed of the Artainder, much leſs does it ſeem reaſonable that 
a Felony ſhould be well pardon'd, where it does not appear that he knew any Thing of it; for by this 
Means, where the King in Truth intends only to pardon one Felony, he may by Conſequence pardon 
the greateſt Number of the moſt heinous Crimes. And for theſe Reaſons he ſuppoſes General Pardons 
are commonly made by Act of Parliament. As to the Precedents of ſuch General Pardons in Raſtal's 


Entries, it may be anſwered, That their Authority ſeem to be of leſs Weight, when compared with 
| thoſe many Precedents of Pardons in the Regiſter, f Ann of which particularly deſcribes the Offence 


which is pardoned, and even thoſe which relate ro Homicide by Lunaticks or Infants, or in Self-de- 
tence &c. except only one which pardons Eſcapes, but expreſsly excepts all voluntary ones. And 


therefore where the Books ſpeak of Pardons of all Felonies in general as good, perhaps it may be rea- 


ſonable for the moſt Part to intend that they either ſpeak of a Pardon by Parliament, or that they fi». 
. - - % . * - * » - | * 

pole that the particular Crime is mentioned in the Pardon, tho' they do not expreſs it 2 Hawk, Pl. C. 

3 W eee —— 


3. A Pardon granted at the Suit of the Party, all be taken more ſirong g. 


. hace ; Patents, 
tor the Ring, aud more ſtrong againſt the Party; but a General Pardiii, ur pl. | 


24 cites 


a Pardon granted ex mero Motu, thall be taken more ſtrong againtt the > C-—— 
- SJ 


k@s « . 


— — ” — — tot We neee ee. —— ꝶ2õ kk — — — 


e f. T9 > > P ns oi Een 1 Io anne, 4 At ng. At Fe 


ought to 


Pardon of 


» tt 
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24 
Lat. 22. 8. P. King, and more ſtrong ſor the Benefit of the Party; for it is intended 


l e there that the King has Knowledge ot the Matter: Contra where it 
in Boſton's ” 


Caſe comes by Suit of the Party, or by Surmiſe. Br. Charters de Pardon, 
pl. 25. cites 37 H. 6. 21. | 
Br. Charter 4. If it be found by Office, that the Tenant of th: King died ſeiſed, and 


de Pardon, fat his Heir intruded, and alter Intrufrons are pardoned by Parliament, yer 
I. 71. cites | a 


dc. — the Heir ſhall render the Meſne Profits, but tall not be puntthed for the 
But where Intruſion, for this is pardoned, bur not tie Prohts; and the Efcheator 
Intruſions ſhall be charged of the Profits where the Office is recorded. Br. Intru— 


are pardon'd g 4 

by Parlia- ſion, pl. 21. cites 33 H. 8. g 
ment before Office found, chere the Heir has entered, there the Profits, the Entry, and Livery and all are 
pardoned ; and there, tho' the Office comes after, which finds the I truſion of the Heir, yet all is gone 
by the Pardon. Br. Intruſion, pl. 21. cites 33 H 8. — gr Charters de Pardon, pl. 21. cites S. C 
Br. Intruſion, pl. 16. cites 3 H. 7. 3. S. P. Br. Othce devant, pl. 31. cites 8S C. Br. Livery, pl. 
65. S. P. —8. P. Dy. 241. adjudged.— S. P adjudged Ley 48. Saintlyger's Caſe, where Lards 
were held in Capite, and were deviſed from the right Heir to B the next Heir, during whoſe Minority 
J. S. entered ſand received the Profits; and held, that tho“ [ntruſions were excepted expreſsly in tlie 
2ardon, yet this was within the Pardon, becauſe no Office was found. 8 


If there be 5. A, Tenant by Knight Service in Capite dies, his Heir of full Ae; 
an Intruſion, he enters and takes the Profits before any Oſice found. 5 Eliz. an Ati of 


Offic ; 5 
ran rag Parliament pardons all Entries and Iutriſſiuns This diſcharges the Meſne 


a Pardon Iſſues taken, and juſtifies the Entry, and amounts to a Livery. The Entry 

after the before the Office being pardoned, all the Conſequences of it are pardoned 3 Li- 

laid Office very is made to the Heir to juttity his Entry; and an Office found after- 
ardon the Wards comes too late. By the Court of Wards, and all the Judges Alliſt- 

Iocruſion ants there. Jenk. 234. pl. 9. cites 8 Eliz. D. 249. TY 

and the | 1 | | 


Nſeſue Profits, or elſe it will not diſcharge them; for they are veſted in the King, and being veſted, 
they cannot be diſcharged without being mentioned: In the principal Caſe they were never veſted, for 


the ſaid Pardon before the Office found prevented the velting of them. Jenk. 234. pl. 9. 


So a General 6. Jurors eat and drank at their own Coft's before Verdict, and after their 


the King Departure from the Bar; and this was certified upon the Poſtea: And it 


| faved jus Was held that the Jurors were finable ; but it was held ys that it 


rors, who Was poems by the General Pardon. Mo. 599. pl. 825. Hil 


had eat at Hall v. Vaughan. 
the Plaintiff"s 1 


Charge, from Cenſure. Freem. Rep. 79. Paſch. 167 3. C. B. Bellamy v. Player. 

JI. If one pleads a * Plea, for which he is fineable, and after and be- 

fore the Judgment there comes a General Pardon, the Judgment ſhall be 

that he is not in Miſericordia quia Pardonatur. Mo. 599. pl. 825. Hill. 

„„ d EE EEE. „ 5 

Mo. 394. 8. A Writ of Entry was brought, and before Judgment came the Ge- 

S. C. —— neral Pardon Anno 35 Eliz. by which all Fines, Amerciaments, Contempts 

Ju. 258. Oc. were pardoned ; after which there was Judgment for the Plaintiff, 

“ es but the Entry was, Sed non Miſcricordia quia pardonatur, Upon Error 

brought, it was held a good Judgment, and that by the Pardon of the 

original Tort the Amerciament was diſcharged ; for the Cauſe of the 

Amerciament was the Tort and Contempt of the Tenant, in not rendring 

the Land to the Tenant, according to the King's Writ; and tho' the 

Judgment and Amerciament were ſubſequent to the Pardon, yet the ori- 

ginal Cauſe of Action being pardoned, of Conſequence the Amerciament 

is pardoned likewiſe, Adjudged. 5 Rep. 49. Mich. 39 & 40 Eliz. B. R. 

Vaughan's Caſe. . : 8 

9 Sheriffs cannot collect Fines or Iſſues after a General Pardon; and 

for ſo doing an Under - Sheriff was punithed in the Star- Chamber. Godb. 

178. Marriot's Caſe. 22 : 


37 Eliz. 


| The Treſ= 10. Treſpaſs was brought the 25th September 1 Jac. with a Continuando 
_ pak was faid 20 f%e 2th of November after : Upon Not Guilty pleaded by the Defen- 


to be done ; 4 


Prerogative of the King. 25 
dant, the Pla:nt:ff had Fudgment : The Judgment was not, Quod Capta- 21 June. 


tur; for a General Pardon pardoned all Offences until 24 September 1 J ac. with a Con- 


: g a G 5 ti do &c. 
and upon this, the Force, which gives a Fine to the King, was pardoned. The Entry 


Judge and Affirmed in Error, Jenk. 303. pl. 76. cites P. 6 Jac. Strick- was, viz. 
and v. Thorp. Nihil-de 
Fine, quia 
r ardonatur. It was inſiſted that only Part of the Treſpaſs was pardoned, viz. from 21ſt June to 25th 
September, but that the Treſpaſs from the 25th to the 6th November, is not pardoned, and therefore as 
to that there ought to have been a Capiatur : But the Court held he JO well enter'd ; for the firſt 
Entry in a Treſpaſs being only Vi & Armis, the Pardon of this is a Pardon of all depending upon it; for 
the frſt Entry only made the Treſpaſs ; beſides, it appears by the Declaration, that the Continuance of the 
Treſpaſs is not laid in the Entry, but only quoad Depaſturationem & Conſumptionem Herbæ, which 1s 


added only to increaſe Damages to the Party, but not the Fine to the King. Yelv. 126. S. C.,—— Cro. 
J. 207. S8. C.——Brownl. 211. S. C. Fo Oe | 


11. A, was indicted upon the Statute of Forcible Entry, and Reftitution 
was awarded, A. travers'd it, and a Venire tacias was awarded, and 
Diftreſs with the Niſi Prius; atter which came a General Pardon, which 
pardon'd the Force: The ſaid Trial was ſtay'd, by the Opinion of all 
the Judges of England; for the King will not proceed againſt his Pardon. 

Jenk. 312. pl. 98. cites 1 Cro. 144. . 5 . 
12. A, exhibited a /ibellous Bill againſt B. in the Star-Chamber; after 
which came the General Pardon of the 21ſt Jac. and then for Want of 

Cauſe being ſhewn, it was taken oft the File, and the Plaintiff fined 
100]. to the King, and 1001. to B. and it was reſolved that the Fine 
and Coſts are diſcharged, upon the Authority of Hutt yg. Beverley's 
Caſe, which did not at all differ from the preſent, tho' a Day was here 
given to ſbew Cauſe; tor the Plaintiff hath not any Means to plead 
the Pardon. Cro. Car. 68. Paſch. 3 Car. by all the Judges at Ser- 
jeant's-Inn. | 


13. It Cofts in the Eccleſiaſtical Court are not taxed, a General Par- Lat. 159. 
don diſcharges them. Lat. 190. Palmer v. Warner, = S. P.adjudg d. 


. | Alf awarded 
before the Pardon, but not tax 'd till after the Pardon, they are not diſcharged. Cro. Car. 9. Dr. Bric- 
kenden's Caſe.Coſts were taxed hh an Attachment againſt an Attorney for Male- practice, by 
Way of Amends to the Party grieved, and then came out a General Pardon, which diſcharged the Con- 
tempt. The Court inclined that the Coſts were diſcharged, for they are not C. 


: ! ; ofts upon a udicial Pro- 
ceediig, but a Kind of Compoſition with the Offender, and ſo not like Coſts tax'd in the Eccleſiaſtical 


Court pro Reformatione Aforum. 2 Vent. 194. Anon. cites 5 Rep. 51. Hall's Caſe. 2 Hawk. PL C. 
394. Cap. 37. S. 43. A. was ſentenced for Defamation in Court Chriſtian, and appealed to the 
Arches, but, upon the Act of General Pardon of 21 Jac. 1. coming out, qritted his Appeal; upon which 
the Court of Arches taxed Coſts againſt him, The Court held clearly, and it was admitted on both 
Sides, that after the Pardon they had no Power to tax Coſts ; and that the Defendant did well in dropping | 
his 1 becauſe the Sentence on which it was founded was vacated by the Pardon of the Offence. Lat. 
155. Lewis v. Whitton. For a Contempt in a Court of Equity, if Coſts are taxed to the Party grieved 
before the Pardon, they are not diſcharged, becauſe it is in a Court of Equity, where Colts are at the 
Pleaſure of the Judge. See 2 Vent. 194. ſays, it was held per Atkins Ch. B and Vent. J. in the Dutchy 
Court, that the Colts were not diſcharged. 2 Hawk. Pl. C. 394. cap. 37. S. 43. cites S. C. No 
ow for a Contempt diſcharged by the General Pardon. Toth. 108. cites 27 Eliz. Fulwood v. 


14. The Coroner returned, that A. was killed with a Gun by Miſads 
renture. The Court held this not within the General Pardon; tor that it 
was Manſlaughter, being occalioned by an unneceſſary Ads; and the De- 
 tendant muſt purchaſe a Pardon. (So that it ſeems the Act does not par- 
don Manſlaughter.) Sty. 337. Trin. 1652. C. B. Anon, „ 
15. General Pardon does zct pardon Simon, tho' it concludes with 2 L. P. R. 
ſuch general Words, viz. Aud all other Offences which the King can par- 279. Tit. 
don. It is true he cannot be puniſhed for this Simony upon the Statute, 1 i 
yer he ſhall be deprived; for in Truth it makes the Church void, tho not der 
the King pardons it by expreſs Words. Sid. 170. Mich. 15 Car. 2. C. B. by thoſe 
Philips's Caſe, cites Hob. 167. Words, be- 


f 2 „ cauſe it is 

Malum in ſe. Sid. 222. Snow v. Phillips, And favs it was ſo adjudged in the Delegates in S. C. — 
But Serjeant Hawkins ſays this ſeems to be no good Reafon ; for Barretry, and the Injurious ſtriking 
of another, and generally all Offences at Common Law, are alſo Mala in ſe; and yet it e clear, that 


unless they be Capital, they may be pardoned by ſuch a Pardon. 2 Hawk. Pl. C. 388. cap. 37. S. 26. 
. | | 5 16. A 


pe rr IT — 


„ — 
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A . R. 16. A Judgment for Rent Arrear, which was diſcharged by the Act of 
5. Berton 


TA 840 blivion 16650. Was decreed to be vacated. Chan. Cates 55. Trin. 16 
Car. 2. Bolton v. Arme. 

17. Money not actually paid, but rctazned, was not diſcharged by the 
Act of Indemnity, as Lord Ch. J. Bridgman conceived ; but *rwas re- 
terr'd to make a Caſe, Chan. Cafes 59. Mich. 16 Car. 2. Dickenſon v. 
Knowell. 1 | 

18. A. was indebted to B. and afterwards during the Uſurpation, his 
Eſtate was ſold by the Sequeſtrators to B. who dequcted our ot the Pur- 
chaſe-money his Debt. After the Reſtoration and General Act of Pardon 
paſs'd, A.'s Heir brought a Bill in Equity againſt B.'s Executor, praying 
an Account of the Profits. The Court would not compel an Account; for 
that all Montes received by the Profits, are pardoned by the Act; but upon 
B. 's Executor confenting to account, on paying back the Purchate-money, 
and B's Debt, it was decrced accordingly. Chan. Caſes 172. Trin. 22 
Car. 2. in Canc. Stowel v. Long. 5 „ 

19. The Deſendant was ſued in the Spiritual Court for Dilapidations, 
and pleaded the General Pardon, by which all Offences, Contempts, 
Penalties &c. were pardoned ; and for this Reaſon he prayed a Prohibi- 
tion; but it was denied, becauſe the Statute never intended to pardon auy 
Satisfaction for Damages, but only to take away temporal Punithments. 3 


* 


Mod. 56. Hill. 36 Car. 2. B. R. Pool v. Trumbal. 
20. A. was convicted of Barretry, and produced a Pardon, which was 
ofall 'Treaſons, Murders, Felonies, and all Penalties, Forfeitures and 
Offences. The Court ſaid the Words (Al Offences) will pardon all that is 
not Capital. 1 Mod. 102. Mich. 25 Car. 2. B. R. Angell's Caſe. | 
21. By the Act of General Pardon 13 Car. 2. S. 5. All Debts and Sums 
of Money due to the Crown are diſcharged, tho' they do nor relate to the 
Wars. But Acts and Actions of ect are nor diſcharged, unleſs they 
are ſuch as concern the Wars. Relolved per Cur. 3 Lev. 134. in Caſe of 
| 'Travell v. Carteret. | e f 

Serjeant 22. A Queſtion was, Whether after Verdi for the King, a Pardon 
N V ſhall excuſe the Forfeiture? Bur adjornarur. See the Arguments on 
den r. both Sides, 3 Mod. 241. to 243. Mich. 4 Jac. 2. B. R. The King v. 

tled Rule, Johnſon. . N 5 
That Pardon | | | DE $2.5 
by the King, without expreſs Words of Reſtitution, ſhall not diveſt either from the King or Subject an In- 
zereft, either in Lands or Goods, veſted in them by an Artainder or Conviction precedent ; yet it ſeems 


agreed, That a Pardon prior to a Conviction, ſball prevent any forfeiture either of Lands or Goods. 2 
ok Pl. C. 396. cap. 37. S. 54. | = | 


223. A. was indicted for keeping a Glaſs-houſe, being a Nuſance, and 
thereof convicted and fined ; atterwards came the General Pardon: 'The 
Court held upon Conliderarion, that he was diſcharged thereby only as 
to the Fine, and not as to the Abatemeit of the Nuſance ; for that is not a 
Puniſhment to the Party, bur a Removal ot that which is a Grievance to 
other People, and which any common Perſon may abate. Salk. 458. Hill. 
1 W., & M. B. R. The King and Queen v. Wilcox. 5 
24. A. Was convicted of Deer-ſtealing in the Sum of 20 l. The Queſtion 
was, Whether this was within the General A&t of Pardon? Pengelly 
Serjeant argued that this was not pardoned, being a fra! Zudgment on. 
which a Writ of Error lies; and that it was not ſuch an Offence as could 
be pardoned, becauſe of the Forfeiture to the Party grieved, which is Part 
of the judgment, ſo that he has an Intere/t in the Penalty, and becauſe 
the Puniſhment is by Way of Satisfaction to the Party, and not for Ex- 
ample. Arg. Salk. 383. M. 9 Ann. B. R. The Queen v. Barret. 
2285. A General Pardon pardons Publick Offences done to the Common- 
wealth, but nt private Iujuries done to particular Perſons; tor it it 
ſhould, this would be ro mix Mercy and Injuſtice togethar; to be piti- 
tui to one, and cruel to another, in one and the ſama Act, 2 L. P. R. 
271. Tit. Pardon. | „ FOLD 
: 26. Ser- 


dons him. 


_ 
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8 Serſeant Hawkins ſays, It has been queſtioned whether à General 
Pardon of all Treſpaſſes extends to Champerty or Confederacy. 2 Hawk. Pl. 
C. 389. cap. 3. 8. 27. 


(S. a. 2) What ſhall be ſaid within the Exception of a 


General Pardon. 


I. WAS i#ndifed for Piracy; and for Standing mute, was con- 
. demned to ſuffer the Penalr yt Peine fort & dure. Belore it 
was put in Execution came a General Pardon of 4 Pains, Contempts 
and Executions, excepting Piracy And it was held by the major Part 
of the Juſtices, that the Party might be indicted again tor the Piracy, 
the Judgment (which was pardoned) being only tor the Offence in 
Standing Mute. Dy. 308. Paſch. 14 Eliz. B. R. Cobham's Caſe. 5 
2. To an Information on the 5th Eliz. for converting arable Land into 8. C. argued 7 
Paſture, and tor continuing the ſame three Years, the Detendant pleaded _ "kg pl. 
Not Guilty as to the Converſion, and to the Continuance the General Name of 
Pardon of the 15th Eliz. and on Demurrer it was argued on one Side, Duland v. 
that the Act by excepting only this Converſion, did not extend to the Cleypoole, 
Continuance, (they being diſtinct and ſeveral Things) and fo the Conti- _ X atmo 
nuance was pardoned : And on the other Side it was inſiſted, Thar the ym the De- 
Convxerſion being excepted, that includes the whole Offence, and ex- fendant took 
tends theretore to the Continuance. Adjornatur. Le. 274 Mich. 26 diverſe Ex- 
Eliz. in Scacc. Cleypole's Caſe,” 5: . 
mation, which in Truth were material; here fore the Court could not give Judgment with the Plain- 
tiff; but that the Cauſe was ended by Compoſition. | | | 


3. The General Pardon of tne 29th Eliz. is of all Felonies, except- 2 Hawk. Pl. 
ing Burglary &c. The Queſtion Was, Whether an Attainder of Burg lury 85 * | 
be within this Exception ? It was refolved by all the Juſtices of Eng- Lites 8. & 
land, that it was excepted, tor it ſuch an Exception would include and adds, 
Burglary before it was tried, tho? it does not then appear to be ſo in the that there- 
Eve of the Law, and ſtands a Doubt left at the Trial, whether Bur- "or * W | 
glary or not, a Fortiori ought it to he excepted when the Burglary eee 
appears of Record by judgment at Law ; and fince the Burglary, Exception, it 
which is the Foundation, is excepted, therefore every Thing con- cannot but 
ſequent thereupon, is excepted likewiſe. 6 Rep. 13. a, Cafes of ON 
Pardons. | ns tze Meaning 


| | | | of it alſo, 
Neither does it follow, That becauſe a Pardon of a Felony whereof a Perſon is attainted, is not good, 
without mentioning the Attainder, therefore ſuch a general Exception of all Fclonies, ſhall not extend 
to thoſe whereon there hath been an Attainder; for the Caſe of ſuch a Pardon depends on this Special 
| Reaſon, that the King ought to be fully apprized of the Procecdings againſt the Party before he par- 
SP. Tent. 269. pl. $5.-——3 Inſt 234. cites Hill. 29 EI. . .. 


4 Inſt. 238. 


4. A. was bound in a Recaguigance to appear before the High Com- 
mithoners, and net to depart without Licence; to which A. pleaded the 
General Act of Pardon, which excepts all Recognizances & c. except 
Recognizances for Appearance. Adjudged by all the Barons of the 
Exchequer, that the Departure without Licence was not pardoned, 
but within the Exception; {or the not departing without Licence was only 
mentioned in the Recognizance, in order to continue her Appearance; 
and tho' not mentioned in the Exception, yet it is not a4 cllateral 
Thi 3 "$2 \ — | | 'P 3 „„ Dir 
Thing, but within the Senſe of it. 2 Le. 179. Trin. 31 Eliz. Paſ- 
chall's Cate: | | : 


. . 
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28 Prerogative of the King. 
A Bil was A. brought his Bill in the Star-Chamber tor Riots and Rours &c. 

by 1s . 1 | 

brought mM Which was five Years before the General Pardon, in the Reign of Q. 
the Star- SY Datos 8 EY 
Chamber, Elizabeth, wherein were excepted a// Penalties Cc. incurr'd for any Of. 
and then ſerice Ec. for which any Bill hath been exhibited within 8 Tears before, and 
paſs'd the pow depending, and alſo except all Offences, Contemp.s Ec. for which any 
aaron und Ell was exhibited within four Tears befcre, and now depending. The 
alteruads Queſtion was referred by the Court of Star-Chamber to Coke Sollici- 
the Cauſe tor-General, who certified that the Fine to the Queen was not pardon- 
was tried, ed, but excepted; but the Impriſonment and Corporal Puniſhment 
2 * u ere pardoned: Bur if the Bill had been exhibited wthin the four Years, 
Deferdare then the Offence itſelf being excepred, by Conſequence all Incidents 
tor Partot or Dependants upon it, Whethꝶ Corporal or Pecuniary, are excepted ; 
the Matter and therefore in that Caſe nothing is pardoned. And this Certificate 


charged in has been often confirmed by the Opinion of the Court of Star-Chamber. 
the bill, and 


tor other 5 Rep. 46. b. Mich. 35 & 36 Eliz. Franklin's Caſe. 


Matter 1 | | 8 

charg'd therein, the Plaintiff was fined to the King and the Party grieved, it being ſcandalous, and not 
exan inalle by the Court. The Queſtion was, whether this Fine and Damages ſet upon the Plaintitt were 
within the Exception of the Pardon, which is of all Offences &*c. whereof, or for <vhich any Bill within 
S Years before was, and is now depending. Adjudged that it was pardoned, for this ſhall not be ſaid to be 
a Bill depending (according to the e on the Part of tle Plaintiff, to charge him with the Of- 


fencc; tor his Bill can never be ſaid a Bill depending againſt himſel,, on which the Plaintiff is to be 


fined ; but it was only intended to except Bills depending, with Regard to the Defendant, and this Con- 
tempt was accidental and collateral to the Bill, which being pardoned, by Conſequence the ne is par- 
doned likewiſe, By all the Judges at Serjeants-Inn in Fleet-{treet, except one. Hutt. 79. Hill. 1 Car. 


Beverly v. Powell. Jo. 89. S. C. 


6. In the General Pardon of the 35 Eliz. there was an Exception of 
_ all Offences for which any Suit at any Time within four Tears before, or up— 
oa the laſt Day of this preſent Parliament, and is, or foal! be now, on the laſt 
Day of the Seſſions, depending in the Star-Chamber. And in this Caſe a a 
Bill was exhibited in the Term before the Parliament, and Proceſs award- 
ed returnable the Term after the Sethons ended. Adjudged that this 
was a Suit depending before the Return or ſerving of the Subpœna, 
and ſo within the Exception, this being a Proceſs iſſuing out ot, and 
returnable into the ſame Court where the Bill is exhibited, (viz.) the 
Star-Chamber; and there is a great Diverſity between this and an Ori- 
ginal iſſuing out of Chancery, and returnable in B. R. or C. B. for 
there the Original comes out of another Court, and there is no Record 
in B. R. or C. B. before the Return of it. Adjudged. 5 Rep. 47. 
Hill. 39 Eliz. G. Littleton's Caſe. N „ 
J. A. was outlawed on a Recognizance in Nature of a Statute Staple, 
and after came the General Pardon of the 39th Eliz. excepting a/l 
Debts due to the Queen by Recognizance &c. or otherwiſe, and except all 
Debts already forfeited by Reaſon of any Outlawry. It was reſolved, that 
by the laft Exception 1t appears to be the Queen's Intent not to include 
any Debts which accrued due by Outlawry within the brit Exception; 
{or as to theſe there is a /pecia/ Saving, and in a fpecial Manner; and 
being a General Pardon, it is to be taken moſt beneficially for the 
e A and moſt ſtrongly againſt the Crown. 5 Rep. 49. b. 50. a. Hill. 
41 Eliz. in Scaccario. Wyrral's Cafe. . „„ 


Het 124. 8. The General Pardon of the 21 Jac. was with an Exception of a// 
S8. C—Jo. Tithes, and Actions of ©uare Impedit, other than ſuch which rhe King 


33+ 8. C. may have by Reaſon of any Lapſe incurr'd Ultra three Years laſt paſt 
tor any Benefice whereof any Incumbent then was, or the laſt Day of the 
Parliament ſhould be, in Poſſeſſion by Preſentation or Collation. In this Cafe 
the Church became void by the Incumbent's taking another Benefice, 
and continuing ſo two Years, the King made Title to preſent by Lapſe. 
Adjudged that the Pardon extended not to this Caſe ; tor that it was 
never the Intent of it to di/penſe. with Pluralities, and the Detendant is 
not an Incumbent within the Proy iſo of the Exception, tor he is an In- 
cumbent 


— _ Y 
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bent yy Uſurpation and Wrong. Cro. Car. 354. Hill. 9 Car. Per all the 
Juſtices in the Exchequer Chamber, except two. The King v. the Arch- 
biſhop of Canterbury and Pryſt. | 

9. A. being indebted to B. the King's Receiver, gave him a Bond, 
upon which his Lands and Goods were extended ; and atterwards upon 
Security given to abide the Otder of the Courr, the Goods of A. were 
reſtored, and lor ſo doing A. and C. enter into a Recognizance ; and 
upon Breach thereof Judgment was had, and a Writ of Error brought, 
in which there was a Nonſuit after the General Act of Pardon; and 
then, a Scire Facias being brought, the Defendant pleaded the Par- 
don thereto, in which were excepted all Recognizances, Obligations 
&c. entered into by any Receiver ſince the 25th March, 1640; and in 


another Clauſe a! Bonds taken in his late Majeſty's Name before May 1642. 


for ſecuring the proper Debt of any Receiver of the Revenue, were likewiſe 
excepted. This Recognizaace was held to be included within the Ex- 
ception under the Word Obligation ; tor tho* an Obligation is not a Re- 
COgNIZAnce in Pleading, it may well be 1o within the Meaning of an 
Act of Parliament, and this was given i Lieu of the Obligation entered 
into before, and is a Bond of Record; and ſo being both Obligatory, it is in 
this Caſe the ame Thing. Hard. 366. Mich. 16 Car. 2. in Scacc. The 
Attorney General v. Ward. . 4 : 5 


10. A Bill was filed by A. in the Exchequer againſt B. for Wages | 


due to him, as an Officer under him in the Mint, B. having been made 
Maſter of the Mint by the Keepers of the Liberties of England, and there- 
upon entered into Articles with them for Payment of the faid Wages: 
Upon the Reſtoration all Publick Debts and Securities were veſted in the 
| King, but became diſcharged by the Act of Oblivion, excepting the Ac- 
counts of Perſons who have received any of the Rents Ec. of any Heredita- 


ments of the Crown, and all Securities eniered into by any Receiver or other 


Accountant in the Court of Exchequer, and excepting any the Coeds, Money 


Ec. of the late King, Oucen, or Prince. The Detendanr pleaded the Par- 


don; and adjudged that this was a Cafe within it, and not taken out of it 


by any of the Exceptions; for the Exception of the late King and 


Queen's Goods extends only to ſuch as they were at7ua/!y poſſeſs" of ; and 
as to the Word ( Accountants) that relates only to common Accountants 


in the Exchequer, whereas this is the Caſe ot a particular Accountant in 


a Collateral Way; nor is this an Account of the Rents &c. of any He- 


reditament of the Crown, properly ſpeaking, tho” it may be in a large 


Senſe ſo called, but the Product ot che Offce, or Trade ot the Mint. Per 
Cur. Hard. 371. Mich. 16 Car. 2. in Scacc. The Attorney-General v. 
—.. 4s nt a i ny ele 
11. One G. in the Year 1659. was aftainted of Murder, and executed; 
and it was found by Inquiſition, that rhe ſaid G. had lent 30 l. to the De- 
fendant, and that the Detendanr was indebted to the ſaid G. for it. 


Whereupon a Scire Facias iſſued againſt the Dęfendant, who pleaded that 


ſhe was not indebted to the ſaid G. Modo & toFma prout: And Hale Ch. 
B. held that the Act of General Pardon excepts = the Offence, and not 
the Forfeiture, but that that is pardoned, Hard. 421. Trin. 1y Car. 2. in 
Scare. The King v. Margery Bernard. tu nun EEE 


12. Upon an Information againit A. as Heir and Tertenanc of the 


Lands ot B. the King's Cofferer, tor Monies received to the King's Uſe, 


the Defendant pleaded the Act of General Pardon 12 Car. 2. in which 
were excepted all Fines &c. and other publick Duties received by any Sheriff 
Ec. or other Officer for the late King's Uſe, and not accounted for and aij= 


charged; and excepting all Oflences in Detaining, Imbezilliag, or Pur— 
lvimng any Goods, Moines or Chattels of the late King, Deen, or Prince. 


Adjudged that this Account was pardoned, and not within any of the * Hard. 2 f. 


S 


Exceptions ; tor the detaining the late * King's Goods and Munies, re- 
lates Only to Goods that were once in his actual Poſſeſſion, and then taken 


The Attor- 
ney General 
v. Guerdon. 


trom S. P. adjudg'd. 
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'Kiffin; and Phipps v. Earl of Angleſey. 
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from him; and otherwiſe the whole Pardon might be defeated by this 
Exception, nor is it within the other Exception; tor a Cofferer is a Perſon 
of higher Rank than any that are named in the Ast, and a Superior ſhall 
nor be included where an Interior is firſt named; and ſo the Plea was al- 
lowed per Curiam. Hard. 441. Paſch. 19 Car. 2. The Attorney Gene- 
ral v. Palmer. 

S. P. For 13. It a General Pardon be with an Exception of Murder, yet it does 


e rp not except a Feli de ſe, eſpecially where no Inquiſition was found till 
Ones ney after the General Pardon. Sid. 150. Trin. 15 Car, 2. B. R. The King 
in Strictneſs V. Warde. TEE 

be called 2 4 4 
Murder, and conſequently may ſeem naturally enough to come within the Exception, yet ſince the ge- 


neral Words of an Act of Parliament are to be expounded according to the common Uſe of them, and 


the Offences of Felo de ſe and Murder are generally underſtood as diſtinct Offences, and as ſuch are di- 
ſtinctly treated by all Authors, who when they uſe the Word Murder, as ſignifying a certain Species 
of Offence, always mean by it the Murder of another and farther, ſince chere is greuter Reaſon to ex- 
cept the Murder of another out of a Pardon, than that of a Man's ſelf, becauſe both the Law of God 
and Nature ſeem generally to require Blood for Blood, which can be applied only to the Murder of ano- 
ther, the Word Afurder ſhall in ſuch an Exception be taken on to fg, ů the Murder of another, 2 Hawk. 
Pl. C. 387. Cap. 37. S. 20. | | | | 


A Suit was 14. Suits for Dilapidations were excepred out of the Act of General 
— Pardon of 2 . & MH. Sf}. I. cup. 10. unte's commenced and depending 
Alter te ſuch a Day. | I, | 


in the Sp1- 
ritual Court, | 


and a Prohibition was moved for to ſtay the Suit, which was by the Succeſſor againſt the Executor of 


the former Incumbent ; but the whole Court, upon hearing Counſel, and Conſideration of the Matter, 
conceived that the Parliament never intended to take away the Succeſſor's Remedy for Dilapidations, 
for that was to eaſe the Executor of the Wrong- doer, and tranſlate the Charge to the Succetlor. But 
they would intend this Exception of ſuch Suits as might be in the Eccleſiaſtical Court againſt the Dila- 
pidater himſelf, to puniſh it as a Crime 128 8 the Eccleſiaſtical Law, and to pardon it, unleſf there were 
Preſecution lefore the Day aforeſaid, And fo the Prohibition was denied. 2 Vent. 216. Anon. | 


15. Information in Nature of a ©: Warranto, and Fudgment per Nihil 
dicit, and a Capiatur pro Fine The Queſtion was, Whether this was par- 
doned by the late Act? Holt Chief Juttice delivered his Opinion, That 
an Interlocurory Judgment is not within the Exception of the Act; for 
by a Judgment is meant a final Fudement, it being coupled with Sentence 
and Decree, and a Capiatur pro Fine is only to bring them in to receive 
the judgment of the Court; bur this being a Mlatter of Right, viz. in 
a Quo Warranto, rho' the Fine be pardoned, yet the Continuance of the 

Crime is not. And he ſaid he remembered a Caſe upon the Act of Par- 
liament, in King William's Time, where the Fine tor the Nuſance was 
pardoned, but not the Continuance of the Nuſance. He ſaid likewiſe, 
that where Writs of Error ſay, Si Judicium inde redditum fir, it extends 
only to final Judgments, and ſo does the Exception in the Act of Parlia- 
ment. And Powel, Powis and Gould were ot the ſame Opinion; where- 
ang gpm was given, that the Defendant ſhould be ouſted of his Ot- 

fice tor committing the Ottence, but that the Fine is pardoned. 11 

Mod. 235. Trin. 8 Ann. B. R. The Queen v. Tyrril and Barber. 

Tbid. 60. 16. Marrying an Infant Ward committed by Order of Chancery, and that 
the Reporter zwithout the Privity of the Committee, is a Contempt of the Court; but a 
8 * General Act of Pardon coming atterwards, tho' with an Exception 1 all 
Chancellor Coutempts and Offences, for which any Proſecution was then depending, 
made the and which had been proſecuted at the Charge of any private Perſon or Per- 
like Deter- ſons, was held by Lord Ch. Parker to be pardoned, this Offence or 
mination m. Contempt ending only in the Punithment of the Party ottending, and nor 


23 of in relieving or redreſſing the Proſecutor. Wms's Rep. 696. Patch. 1721. 


alſo for a | 25 | h | | 
Contempt of another Nature, relating ro a Ward of Chancery, in Dr. Yalden's Caſe 


. 
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17. It has been holden, that a Forfeiture due to the King by Force of a 
Convittioa upon the Statutes 29 Eliz. 6 Par. 5. and 3 Fac. 1. 4. Par. J. thall 
nor be taken to be within the Exception of a General Pardon, which ex- 
cepts all Forfeitures &c. converted to a Debt by Fudg ment. Hawk. Pl. C. 
16. cap. 10. S. 23. 

18. It has been adjudged, That where a General Act of Pardon ex- 
preſely pardons al Petit Treaſons, but excepts Murder, it cannot be avoid- 
ed by indicting one tor Murder only, without the Word Proditorie &c. 
who has been Guilty of Petit Treaſon ; * for the lefs Offence being in- 8. P. 
cluded, and conſequently drowned in the greater, cannot but be par- C 
doned by a Pardon of it; and therefore the Exception of Murder in ſuch 23. I 91 n 
a Pardon muſt be con/trued of ſuch Murder only as is ſpecially ſo called, and 
doth not amount to Petit Treaſon. 2 Hawk. Pl. C. 386. cap. 37. S. 19. 
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— — GP ** 


* (U. a) Charter of Pardon. What Thing ſhall be par- 


doned by Pardon of other ¶ Thing! the gy 
Rs, 5 5 | | WO FE See (R. a) 
I. IF & Man be outlawed in Treſpaſs, and the King pardons the (S. a 
; 1 Outlawry, yet the Fine remains, for this ſhail not paſs by any Gs br 
general Word. 7 7 ID. 4. 17. b. F 22 Al. 47. adjudged. e | —+Br. Char- 
| 2 
| l don, pl. 12. cites S. C.———+ Br. Charters de Pardon, pl. 1 5. 
2. But Pardon of Treſpaſs beſore Outlawry will bar the Fine. 7 S. P. For 
Y. 4. 17, 8 | | EY the Fine 
ſhall not be 


but where he is outlawed, or otherwiſe attainted. Br. Charters de Pardon, pl. 12. cites S. C. 


3. Tf a Man outlawed at the Suit of the Party be pardoned of 8. PD. For 
the Ouclawry, pet he is nor reſtored to his Goods thereby, 7 Y. 4. 5, Pardon ſhall 
Z _ | a 2 5 „„ not give Reſti- 
intion of Goods, but only a Reſtitution to the Law. Br. Charters de Pardon, pl. 11. cites 7 H. 4. 4. 5. | 


4. Ik a Man outlawed of F elony purchaſe a Pardon of the Outlawry, In Error upon | 
vet his Goods and Lands ſhall be forfeited. * 7 I), 4. 17, b. 1 ee 
| onounce 
upon Indict ment of Murder, twas aligned for Error, that at the Capias the King pardoned him all that in 
him is, all Chattels and Poſſeſſions; and prayed that the Outlawry be reverſed, and that be may have his 
Chattels : And the Judgment was reverſed ; but he did not re-have his Goods, becauſe it did not appear 
| 7 Record here, which was againſt the Opinion of Hank. Quere; for it ſcems that it ought to be by 

Words of Reſtitution, and not by Hords of Pardon. Br. Charters de Pardon, pl. 73. cites 9 H. 5. 14. 15. 
*-Br, Charters de Pardon, pl. 12. cites S. C. | | 


5. Ik a Man bound in a Recognizance for Surety of the Peace kills a 

Man, and is pardoned of the Felony, pet he ſhall not be diſcharged of 

the Recognizance. 7 I, 4. 35. bv. 1 . 
6. It a Man be indicſed of belony, and allo of Treaſon, and aſter he is Br. Corone, 
 ontlawed of Felony, and then the King pardons the Felony, he thall not be pl 146. cites | 
?rraigned of the Treaſon ; tor he cannot be dead bur once. Per Caresby ; a, " 
but Brooke ſays the contrary is held tor Law. Br. Charters de Pardon, 2 


pl. 44. cites 6 E. 4. 4. 3 „ 5 
J. It three bring ſeveral Appeals of Robbery againſt V. N. and he is found 

Guilty at the Suit of the one, he ſhall not be arraigned at the Suit of the 
others. Per Suliard; but Markham contra; quære. Br. Corone, pl. 

146. cites 6 E. 4. 4. . 1 . rye 
8. A Man atjured the Realm for the Death of a Man, and was taken 3 Inſt 238. 
airerwards, and pleaded the King's Pardon of ail Felonies ; and was dit- 8 5 oF 788 

| | E 2 . * | P 2 Hawk. 
allowed; tor it did not make Mention of Abjuring. Br. Charters de pj © 4% 
Pardon, pl. 23. cites 9 E. 4. 28. | cap. 37. S. 8. 

PE Pe | 9. One 
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9. Ore fined for Treſpaſs, and after the Treſpaſs is pardoned ; the Fine 
ſhall not be diſcharged ; becauſe the Parden has no Relation to any cer- 
tain Time. Lat. 141. Davy's Caſe. 
The King 10. If the King has à Verdict againſt A. for Debts or Damages, 
brought Ac- 2 before Fudoment the King pardous this Delt and Damages to A. 


tion of Debt — 5 : 
nom an the King thall have judgment: So it is between common Perſons ; 


Obligation ; bur becauſe neither a Scire Facias lies againſt the King tor A. if he be in 
the Defen- Execution, nor an Audita Querela, it he be not in Execution; this Par- 
3 472 don and Releaſe ſhall be allowed to diſcharge the Execution. jenk. 183. 
tam. and at pl. 72- Cites 11 H. 7. 10. by all the Judges in the Exchequer Chamber, 
a Niſi Prius . | | OE | | 
it was fonnd-the Deed of the Defendant, and before the Day in Bank, the King pardoned the Defen- 
dant ail Debts, Quarrels &c. and after the King nad Judgment, and ſued out Execution. Albeit by 
the judgment a new Title to the ſaid Debt is accrued to the King of Record after the Pardon, the 
Obligation at the Time of the Pardon being bur a Matter in Fact, yer becauſe the Obligation was the 
Foundation of the Debt, and the Matter whereupon Judgment was given, and by the Pardon the Debt 
due by the Obligation was extinct, the Judgment thereupon cannot bind, but is to be avoided hy 
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4 1 the Pardon. 3 Inſt. 236. 


* * - 


(U. a. 2) Charter of Pardon. Relation, 


Br Charters I. } NEBT by the King upon Olligation ; the Defendant pleaded Non eff 
de Pardon, Factum, which paſſed again/t him by Nih Prius, and Lefore the 
pl. 4. cites Day in Bank the King pardoned him &c. this diſcharges the Debt, but not 
855 the Fine, which accrued by the judgment after the Fardon, by the denying 
of his own Deed, and ſo no Relation ot the Fine to the Action; tor this 
incurr'd by the denying, which was before the Pardon, and the Judg- 
ment is by Reaſon ot it. Br. Relation, pl. 22. cites 34 H. 6. 3. and 35 
A . | „„ „„ | „„ 
Br. Charters 2. Patent granted by the King, or Pardon, and other Matters of Re- 
de Pardon, cord, ſhall have Re lation to the Zeſte or Date of it, and Matter in Fact to 
8 the Time of the Delivery only. Br. Patents, pl. 24. cites 3) H. 6. 21. 
| are Kan have Relation to the Date, and net to the Livery, being Matter of Record ; otherwiſe of Mat- 
ter in Pais. Adjudged. Latch. 22. in Boſton's Cale. be | | | 


3. Voluntary Eſcape cannot be pardoned before the Act done. Br. Pa- 
tents, pl. 51. cites 13 H. J. 15. Voéẽ ws 
4 If a Man be attainted of Murder or Felony by Ontlawry or otherwiſe, 
ard the King pardous him al Felonies, Murders, au F xecutions thereof, 
and Outlawries and Waivings, and Suits of Peace, and pardons and re- 
leaſes all Forfeitures of Lands and Tenements, and of Goods au Chattels ; 
this ſhall ſerve only tor the Lite and tor the Land, it no Office be thereof 
found, bur it ſhall not ſerve for the Goods without Reſtitution or Gift ; tor the 
King is intitled to them by the Outlawry without Office, but the King 
is not intitled to the Land till Office be found; and if Office be found 
afterwards, yet the Pardon ſhall ſerve; tor this ſhall have Relation to 
the judgment, and then the Pardon Meſne thall ſerve well: Contra 
where Office is found before the Pardon granted; tor then the K ing is ſeiſed 
by the Office, and there a Releaſe or Pardon cannot give it, but there 
ought to be a Gift or Grant ; note the Diverſity. Br. Charters de Pardon, 
Pfl. 52. cites 29 H. 8. | | | | | 
2 Hawk Pl. F. A. being indicted for Murder, pleaded a Pardon of all Felonies, 
C. 387. cap. Oftences &c. before and until the 1gh Day of February, which was ſubſe⸗ 
37. S. 21. quent to the Time of the giving of the Wound, but antecedent to the 
Party's Death. It was adjudged that the Murder was pardoned ; tor 
the Wound given by the Priſoner was the Commencement of the Felony, and 
— Was 


Time precedent to the Award of the Coſts, and after ſuch Pardon the Appellant deſert his 
the Spiritual Court award Coſts againſt him; in Reſpect of ſuch Deſertion it ſeems that he may have a 
Prohibition, becauſe the Pardon having diſcharged the Coſts, the firſt Suir, as we 

the Appeal to be to no Purpole, 2 Hawk. Pl. C. 394. cap. 37. S. 43. 


HBoſton's Caſe. 


and then a Judgment on an Information on the Statute of Uſury is given, and then a G 


— — 8 


Prerogative of the King. 


was the Offence and Miſdemeanor againſt the Queen, which is pardoned 


by the Statute, and for that Reaſon every Thing conſequent thereupon. Pl. 
C. 401. Mich. 13 Eliz. Cole's Caſe. 


6. Where a Miniſter was deprived for an Offence Tempore Parliament, S C. cited 
and the Offence as atterwards pardoned by Parliament; and then the Par- Iro. E. 789. 
| R . 2 | Mich. 42 & 

liament ended. The Deprivation was utterly void; for the Pardon re- ,. pj; 

7 © 43 Elis. CB. 
lateth to the firſt Day, and the Party need not ſue to reverſe the Depri- in Caſe ot 
vation. Cro. E. 41. Trin. 27 Eliz. C. B. Fox's Caſe. yo v. 

| "HP | Oge 18S. 
S. C. cited 2 Hawk. Pl. C. 395. cap. 37. S. 53. 
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7. Upon an Appeal to the Arches Court, there was a Sentence given for S. P But if 


defamatory Words, and 12 d. Cofts ; and then came the General Pardon; the Offence 


and then the Deſendant appealed to the Delegates, who affirm'd the laſt 8 — 4 = 
Sentence, with greater Coſts, not allowing the Defendanr's Plea of the in the Spi- 


Pardon. Adjudged that theſe Coſts given by the Delegates were not ritual Court 
taken away by the Pardon, being tor the YVexation (which was ſubſequent Aer ag 
thereto) tho the Origiza/ Offence was pardoned. Winch. 125. Hill. 22 Apa“ 


Jac. C. B. Davis v. Hawkins. ſuch Pardon 


relate to a 
Appeal, and 


11 as the Offence, made 


8. A. was libelled, and ſentenced bythe Eccleſiaſtical Commiſſioners, for aid- 
ing and aiſfiſting B. to commit Adultery with C. and tor this Oitence was fined 


to the King, and injoined to do Penance in the Church &c. On which A. 


prayed a Prohibition, and it was granted; for that by the General Par- 


don (which came before the Sentence pajſs'd) the Offence was diſcharged, 
and conſequently the Sentence and Fine which came atter were void; 
and it was held per Hutton J. That it ſome of the Offences charged on the 


Defendant were committed after the Pardon, yer the Sentence and Fine in 
this Caſe being intire, the Pardon ſhall be a Diſcharge thereof. Cro. 


Car. 113. Trin. 4 Car. C. B. Peel's Caſe. 


9. A General Pardon by Adt of Parliament, tho* made the laſt Day of And therefore 
the Seiſions, thall, like other Acts, relate to the firſt Day of Seſſions. But it there be 

it is otherwiſe of a Pardon 78 and a Special Pardon, which ſhall re- rd jc Y 

late only to the Sea/ and Date of it. Adjudged per Cur. Lat. 22. in af ins. 

8 | | e 

Parliament, 


| General Pardon 
comes; this Pardon, by its Kelarion to the 1ſt Day of the Seſſions, ſhall pardon the Judgment, rho" 


ſubſequent thereto : Otherwiſe it is, if after Judgment for the uſurious Contract, a Special Pardon is 


procured. Per Cur. Lat. 22. in Boſton's Caſe, Cltes 36 W 


10. The Deſendant was indicted, and convicted on the Statute of 


Uſury; and on a Certiorari pleaded the Coronation Pardon, which was 
general, of all uſurious Takings and Contracts, without Relation to any 


certain Time ; tor this Reaſon it ſhall ot diſcharge the Fudg ment which 
was given before the Pardon; but when the Pardon is of all Offences com- 
mitted betore ſuch a Day, there, tho* a Judgment intervene, it thall be diſ- 
charged by the Pardon. Per Cur. Lat. 141. Davy's Caſe. | | 
11. Information for importing Gloves contra Stat. 3 E. 4. cap. 4. The 
Caſe was, That the Gloves were imported before the 25th of March, to 
which Time the General Pardon extends, by which all unlawtul 


Importations were pardoned ; and in April following the ſaid Gloves 


were found in the Hands of the Defendant to be fold. The ©ue/tion was, 
Whether this Forfeiture was diſcharged by the General Pardon intervening 
between the Tportaticn, and the finding them to be ſold ® But the Barons 
were divided ; 'Turner Ch. B held, 7 the Forfeiture was not gone by 


the 


Appeal, and 15 
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: Forisfact. And this is good. Ibid. 


234. Pl. 9. — Profits, - and the King pardons him all [ntr/ors ; this thall ſerve him 
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the Pardon; tor he aid rhe Importation was not unlawtul, and by ir 
there is no Offence againſt the Statute, but it is the Selling or Peſign to 
Sell which gives the Forleiture; but the other Barons ſeemed to be ot the 
contrary Opinion, inaſmuch as the Selling is not the principal Ofience, 
bur it is Evidentia facti that the Importation was to that Intent, and 1c 
the Importation being pardoned, the Goods thould not be forfeited. And 
Thurland compared it to the Cafe where a Man ts truck, and dies in a 
Week after, the Death ſhall have Relation to the Stroke. And Sawyer pur, 
rhe Caſe, Suppoting theſe Goods had been ſeiſed, and then the King had 
reſtored them, or ſuppoſe the King had releaſed to the Party, there they 
ſhould never be forfeited by any After-Sale again; notwithitanding rhe 
Statute faith as often, and every Time they may be found &c. Freem, 
Rep. 325. 326. Paſch. 1674. in Scacc. Harling v. Cannon. 125 


— - 
— — — — - — — 


(U. a. 3) Private Pardon, To what the Words ſhall 


extend. 
Br. Patents, I. F the King pardons to the Alienee of his Tenant, who holds in chief, Al! 
pl. 102. cites Alienatioas, by this the Tenant cannot alien, bur by this the Fine 
SC. for Alienation is pardoned, notwithſtanding that he did not pardon the 


Fine bur the Alienation. Br. Charters de Pardon, pl. 26. cites 14 H. 6. 26. 
The Kings 2. Sheriff made a Falſe Return, and the King Ex mero motu, ſpecial? 
1 of all Gratia & certa Scientia, pardoned all Miſpri/jons, Offences and Contempts ; 
2 1 after this Pardon was obtained, the Judges of B. R. fined him 100 I. 
Comtermbts; tor this talſe Return; the Fine was eſtreated into the Exchequer, and 
pardons an the Sheriff was taken in Execution, and committed to the Fleet; he 
Offence tued a ſpecial Writ upon this Pardon in the Nature of an Audita Quere- 


Af 47) la, compriting all this M. irnable 1 Line? 5 
N ri," la, compriſing all this Matter, and returnable in the King's Bench. Re 


5 ſolved that the Patent by the ſaid general Words pardoned the faid Of- 
ſudges in fence, and that becauſe the Pardon preceded rhe ſetting of the Fine, 
the Exche- therefore the Fine may be [is] diſcharged. After Judgment, and betore 
rs Jene or after Execution, the King's Pardon diſcharges the Debt or Offence, 
111. pl. 17. and Execution of it, and is pleadable againſt the King. Jenk. 109. pl. 
cites 37 H. 19. Cites 36 H. 6. 24. Quatermain's Caſe. = as N 


- 


5 3. Information in the Exchequer for Shipping of Wool to other Place thai 
was alſo in Calais, againſt the Statute &c. the Defendant pleaded Pardon of the King 


the Pardon de ſecta Pacis, which per Choke, is only Surety of the Peace, and all 


 Omniimeda Actions which are Contra Pacem, and this Action is not Contra Pacem. 


Demand, Br Obknrare | af 8 
Debita & Br. Charters de Pardon, pl. 24. cites 37 H. 6. 4. 


Br. Preroga- 4. It the King pardons Omnimoda Demanda, yet Inheritance is not par- 


tive, pl. 62. ganed, quia Rex; and yet in the Caſe of a common Perſon, Renr, 


cites S. C. Right of Entry, and every Thing which is implied in it is determined; 


contra in Cafe of the King. Br. Releaſes, pl. 44. cites 6 H. 7. 15. 


So Pardon F. The King's Pardon of 4% Offences and Miſdeeds, contra formam quo- 


3 ame rumeumgue Statuforun, extends to the Offence of Iucleſures againit the Sta- 
tend to the tute of 7 H. 8. but it does not extend to the Continuance of the Incloſure 
Continuance after the ſaid Pardon, as of a Nuſance. Jenk. 198. pl. 13. cites 10 H. 8. 
of the Nu- 5 : : ; | 

ſance after the Pardon; for this Continuance is a new Nuſance, as the Incloſure is; for this is a Depo- 
pulation continued. Jenk. 198. pl. 15. „ 


S. P. Jerk. 6. If the Heir of the King's Tenant <within Are, enters and takes the 


tor 


_—_————— 
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for Intra/rons and Meſne Profits until Office found, but not tor the Iſſues iu 198. 
aſter wards, neitner does it diſcharge him ot Livery ; bur if he were 5 
fall Age when he fo intruded, and obtains a Pardon ot all Intruſions be- , till the 
tore Otrice found, this diſcharges him of Intrulion, Meſne Rates, and Dare of the 
Livery. Jenk. 198. pl. 13. cites 10 H. 8. Pardon ; bur 
| | tor all the 
Time that he occupies after his full Age, he is chargeable to the King; but where Heir is of full Age 


at the Time of the Pardon, he ſhall go quit, becauſe the King has no Title to intermeddle with the 
Land after the Pardon; and ſo a Niverfity where the Heir is of full Age, and where within Age at 
the Time of the Pardon &c. quod nota. But the Reporter makes a Quere ; for it ſeems that the Par- 
don made to the Heir, to whoſe Lands the. King had once Cauſe of Wardſhip, ſhall diſcharge the Heir 
as well where he is of full Age, as where he is within Age at, the Time of the Pardon; and that this 
Pardon countervails a Special Fe and the Effect of a Special Livery is no other in Effect but Li- 
centia ingrediendi &c. | | | Sa ; 


7. A. purchaſed Land to him and Wife, and to his right Heirs ; the Such Pardon 
Lands were held of the King. in Capite ; A. had no Licence; the King = an 
by a Coronation Pardon pardoned A. Omnes Alienationes, Tranſgreſſiones & N 
Offenſas pro qualiber Alienatione ſibi fact. This Pardon pardons this purchaſes to 
Alienation; for the Word Alienation properly goes to the Fee, and a Co- him and his 
ronation Pardon ought to have a favourable Conſtruction. By all the = uy rok 
Judges of England. Jenk. 222. pl. 67. cites 3 Eliz. D. 196. Sir Robert 1bid. OY 
Catlin's Caſe. 5 „„ oo Hanes „„ Pi 
8. M. was attainted in a Premunire, and the King pardon'd him Omnes 
& /ingulas Tranſgreſſiones, Offenſas & Contemptus. And the Queſtion was, 
Whether by this Pardon the Judgment in Premunire was releafed > And 
the Court, after giving M. ſome Advice to be more careful tor the future, 
and to take Heed of running into ſuch high Offences, allowed the Par- 
don. 2 Bulſt. 299. Mich. 12 Jac. The King v. Sir Anthony Mildmay. 

9. A. became bound to B. in a Stature of 10000 |. and after was found And it was 
in Arrear to the Crown 22500 l. as Collector of the new Impoſt: Upon further re- 
A.'s Death his Lands were extended tor the King's Debt, which were hon 
afterwards granted by the King to J. S. in Truſt tor C. A.*s Heir; then the Crown 
comes the Act of General Pardon 13 Car. 2. wherein 4% Accounts of Re- was not par- 
ceivers, Collectors &c. are excepted ; bur it is provided, that rhe Heirs, _ a9" 
Executors &c. of Accountants ſhall not be charged, except for Sms re- he en 
maining on Accounts already ſtated. C. conveys to D. and afterwards in cepts the A- 
the Exchequer pleads the Pardon in Diſcharge of the Crown's Debt, counts of a 
Which is confeſs d by the Attorney General, and Judgment given accord. Receivers 
ingly : Upon — againſt the Executor of B. who had extended r, 0 
the Lands upon Me Statute for the 10000). it was adjudged that the Word $,4;;jes, A 
(Accounts) in the Exception of the Act of Pardon extended to Sms dre on new Impoſt, 
Accounts ſtated, as appears by the ſubſequent Proviſo, in Favour of the 97.9% 8 g 
Heirs &c. of the Accountants, tho properly a Sum due on an Account is 15 a 4 
not an Account, as was adjudged on the Statute of Limitations ori the Day Fan. 
Words (Merchants Accounts.) 3 Lev. 135. 'Travell v, Carterer. 1 
ney was received, and the Account ſtated in 1638. for that the Words after the 5 3 
1642. relate only to thoſe next antecedent, viz. Rents of King Charles I. and the former Part of 
the Clauſe concerning the Accounts, ſhall be taken abſolutely without any Limitation to the Time ; and 
that, for two Reaſons. 1. Becauſe the Rebels in the Year 1642. begun to ſequeſter the Rents of the 
| Crown. And 2dly Becauſe rhe Rents of the King is the [aft Autecechnt, to which that which follo vs 
sought to relate. Per three Juſtices againſt Levins J. 3 Ker. 13 3. Mich 35 Car. 2. C. B. Travel v. Carteret. 
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(U. a. 4) Pardon. Good. In reſpect of the Words: 
In Criminal Caſes. 


I. MAN was convidted of Robbery at the Suit of the Party, which 

Party releaſed him the Execution, and the King reciting the Attain=- 
der, pardoned him the Execution ; and becauſe he did not pardon the Felony 
by expre/s I ords, the Charter was diſallowed. And ſo it ſeems that the 
Party by the Pardon of the Plaintiff ſhall not go quit, without Pardon of 
the Ring; quod vide. Br. Corone, pl. 24. cites 8 H. 4. 22. 


Serjcant 2. It a Man kills another, and the King pardons all Felonies, this ſhall 
a ; op not ſerve; for it mall be intended, that the King was deceived in his 
© b. hid Grant, and did not know the Heinouſneſs; per Martin, Br. Charters de 
cowr. as a Pardon, pl. 19. cites 8 H. 6. 20. - Th 
renvial Rule 


3 


in nan Books, Thar wherever it may be reaſonably intended that the King, when he granted a Pardon 
of Fe ony, was not filly apbrid'd both of the Fleinouſneſs of the Crime, and alſo how far the Party ſtands con- 
diele tl ereof on Record, the Pardon is void, as being gained by Impoſition on the King. nd this is 
very agrecable to the Reaſon of the Law, which ſeems to have intruſted the King with this High Pre- 
rogarive, upon a ſpecial Confidence that he will pardon thoſe only whoſe Caſe, could it have been 
fereſeen, the Law it {elf may be preſumed willing to have excepted out of its general Rules, which the 
Wit of Man cannot poſſibly make fo perfect as to ſuit every particular Caſe : And upon this Ground 
this Caſe was determined; but ſays that he was indicted by theſe Words, That he had ſlain a Man for 
having ſued him in the King's Court, which Brooke in his Abridgment of the Caſe omits, 2 Hawk. 
PE-C,-304..00Þ-37- 0. :- T4 | | | 


S. P. Br. Pa- 3. And per Strange, if a Man be attainted of Felony by Outlatory or Fer- 
rents, P15: %, and the King pardons him all Felonies, this is not good tor the 
wi Strange. Reaſon aforeſaid ; and therefore it is uſual to mention all Fudgments, Exe- 
—Ifa Man Ccutioas, Pains and Penaltics of the fame. Br. Charters de Pardon, pl. 19. 
be -djudged cites 8 H. 6. 20. Vs | | 
for Felony, _ e Vun | | | | 
and after the King pardons him all Manrer of Felonies, this is not good, becauſe he did not pardon all Exe- 
cutions of Felony, Per Choke . quod non negatur. Br. Charters de Pardon, pl. 44. cites 6 E. 4. 4. 


But if it had 4. Pardon was, Perdonavimus R. W. F. B. R. C. de omnibus Feloniis, 
been Perden per prædictos R. N. F. B. R. C. vel per aliquos cortim fact. And per Jre— 
8 N maile and Huſſey J. the Pardon is not good, becaule Felony is ſeveral, and 
1 e e cannot be joint; and therefore, becauſe the Pardon is Y 1 in the Premiſ- 
Jeloniis fac- ſes, it is not good, tho it be ſeveral in the ſubſequent. d after Fairfax 
i &c. per ent to the Juſtices of C. B. for their Advice, who ſaid that it cannot be 
HO good as it is written; and after it was amended in the Chancery: Bur 
$7.1 Brooke ſays he has heard that the Book is miſprinted, and contrary to the 
»» 7. B.cet Brooke ſays he has heard that the Book is miſprinted, and contrary to the 
R. C wel per Record; tor the firſt Pardon was good, by Reaſon of thoſe Words (Vel 
alias &c this eorum aliquem) in the ſubſequent; quod nota. Br. Charters de Pardon, 


3 pl. 51. eites 22 E. 4. J. 


this is ſeveral. Br. Charters de Pardon, pl. 51. cites 22 E. 4. Serjeant Hawkins ſays 
it ſeems agreed, That the Pardon of A. B. and C. of all Felonies by them done, without adding, Or 
any of them, is void, becanſe it ſuppoſes them jointly Guilty, and extends to no other but ſoint- | 
Felonies, whereas all Felony is ſeveral in each Offender, and cannot be joint. And the Year-Book of 
22 E. 4. goes ſo far as to hold, that the Addition of the Words (Or any of them) will not help a Pardon 
beginning with ſuch joint Words; but it is ſaid to be miſreported, and contrary to the Roll, and ſeems 
to be agreed not to be Law at this Day. 2 Hawk. PI. C. 388. cap. 37. S. 24. =. | 


5 A. commits 'Freaſon or Felony ; the King's Pardon of a// Offences 
docs not pardon Treaſon or Feleay: The Law requires, in the Pardon of 
Capital Ottences, a particular Meution of the Nature of the Crime, Ne 
Maleficia remaneant impunita, and the King be deceived. A General 

Pardon of atl Felonies is good tor any Felony, but not tor Treaſon. Where 
a Felon is attainted, a Pardon of the Felony will not ſerve him without a 
pardon ofthe Attainder alſo. Jenk. 197. pl. 5. cites 2 H. 8. 


6. It 
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6. It the King pardons A. a Felony whereof he ſtands indicted, or indifed 
and attainted &c. and in Truth he 7s not iniicted nor attainted &c. this 
is Expreſſio falſi, and makes the Pardon void 3 Inſt. 238. 

7. D. was indicted ot Felony and Murder, and prayed to have his 
Pardon allowed. Per Withens and Holloway, Felonica as is well 
enough, tho' 171rdrium be omitted ; bur the Ch. J. contra. Manſlaughter 
is Felonica interfectio, but at another Day (the Ch. J. being abſent) it 
was allowed. Comb. 39. Mich. 2 Jac. 2. B. R. The King v. Davies. 

8. One outlawed in an Appeal ot Felony, prayed his Clergy, which On the De- 
was counterpleaded on Account of Bigamy &Cc. 42 | alterwards purchaſed a 5 of ao 
Pardon, and ſued Scire Facias againſt the Apellant &c. it is ſaid, that the qe At. 
Pardon was not allowed, becauſe it made no Mention of the Bigamy. 2 Hawk. ted, that the 
Pl. C. 383. cap. 37. S. 8. Pardon was 

| 15 | | | . | not good, be- 
cauſe it made no Mention of the Bigamy ; and vet it is ſaid, upon the Non- appearance of any one to 
maintain the Appeal, the Pardon was allowed; Ergo quære. 2 Hawk. Pl. C. 383 cap. 37. S. 8. Marg. 
cites 11 H. 4. 11. pl. 24 & 48. pl. 23. | | a | | 


aa . 


EY — 


(U. a. 3) Pardon. Good. In reſpect of the Words. 
—F mne, Creanme.- 


1. IN Attaint the Defendant pleaded Outlaury in the Plaintiff, Judg- 
1 ment if he ſhall be anſwered ; The Plaintiff ſhew'd a Pardon, 
which was, Ita quod ſtet rectus in Curia; by which Finch ſaid that there- 
tore this is Conditional, and ſaid that where the Defendant recovered 
againſt the Plaintiff in the firſt Action, becauſe he has not made Gree to him, 
there the Pardon ſhall not ſerve. Fiſh ſaid the Pardon is not to be re- 
pealed by any, unleſs by you, and by our Suit we are to ſer aſide all the 
firſt Record; and theretore did not allow the Saying of the Defendant, 
but the Charter of the Plaintiff was allowed. Br. Charters de Pardon, pl. 
34. Cites 30 Aſſ. 20. T2 | | 5 
2. A Man was bound in a Recognizance to keep the Peace, and the Defen- 
dint in Scire facias upon the Recognizance pleaded Pardon of the King 
of all Debts, Accounts and Recognizances, and the Pardon bore Date after 
the Recognizance, and before the Forfeiture; and the Opinion of the Court 
was, that the Pardon is good; as Releaſe of an Obligation before the 
Day of Payment is good. Br. Charters de Pardon, pl. 1). cites 11 H.q. 
_ 43.— Contra per Priſot. 37 H. 6. 4. „ ; 5 
3. The King pardoned A. B. omninoda Debita &c. ex mero Motu & The Kirg 
certa Scientia; and after Debt was demanded againſt him in the Exchequer, ons 5 
as Sheriff of C. and he pleaded this Pardon, with Suggeſtion that he was Fr N 7 
Sheriff &c. And by ſome Juſtices the Pardon is not good ; for it is not de Debis and 
Communi Gratia, nor General Pardon; and per Brian, Capi Debet juxta Accounts, and 
intentionem Regis, & non ad deceptionem Regis; and here he is nor „ Sheriff 
named Sheriff in the Pardon, and therefore it ſhall be intended his proper EW 4 
Debt, and nor as Sheriff: But per Huſſey Ch. J. and ſeveral other Juſtices, ex cer 
the Pardon thall ſerve the Debtee as Sherifi in the ſirſt Caſe, becauſe it is Scientia & 
ex mero Motu &c. for it is a General Pardon; but Pardon made upon Sug- Velo _ 4 
geftion or Ratione officii ſhall be taken ftriffly according to the Letter; but „ithout be. = 
_ atrer the Pardon atoreſaid made to B. was allowed by the Barons of the ing named 


Exchequer. Br. Charters de Pardon, pl. 36. cites 1 H. 7. 10. 2 2 

| * | SH | | | e e N arters de 
Pardon, pl. 58. ci: R. 3.5.——But if J. N. be indebted to the King by two Offices, and makes Execu- 
tors, and dies, and the King pardons the Executors by their proper Names, Omnia Debita ſua, and does not 
lay Executoribus & c. this ſhall not ſerve them as Exe-cutors ; per Brian. Ibid. br Charters de Par- 
don. pl. 36. cites 1 H. 7. 10. | „ 


4. If the King grants to the Merchants to tranſport Wool without paying 
Catom, this is a good Pardon of the Cuſtom, per Juſticiarios; contra if 
| | | K | | the 
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the King licences the Merchants to export Wool, and retain the Cuſt om, 
ver the Cuſtom ſhall be charged; for this is no Pardon in it felt; nora 
div erſitatem inde bene. Br. Charters de Pardon, pl. 68. cites 1 H. 


7. 34. | a 
But Pardon F. It was doubted if Pardon of the King of all Manner of Demands, be 


2 ron good or not, Br. Charters de Pardon, pl. 75. cites 11 H. 7. 10. 


the King; and yet this does not extend to Joint-debts that this Perſon and another owe; and per Fair. 
fax, this Pardon does not extinguiſh Relief of the King. Ibid. —— ind per Brian and Vaviſor, Par- 
don ot the King of all Actions is not good. Ibid. 5 


D 286. pl. 6. The Tenant of the King dies ſeiſed, and an Office is found accord- 


Eli ces ingly, and the Heir had entered and taken 'the Profits before the Office 
< C. tound, and afterwards the King pardons 4/ Intru/zons; this is not good 
without theſe Words, {ſes and Profits &c. Keilw. 88. b. Hill. 22 H. J. 

7. B. was indicted for Striking in Neſtminſter-Hall near the Side of the 

Bar of C. B. ſitting the Courts, and obtained his Pardon; and the 

Queſtion was, if it ſhould be allowed, becauſe it varied from the Indict- 

ment; tor the Indidtment was, Verberavit vulneravit & percilſſit, and the 

Pardon vmitted Percuffit ; and yet good per Cur. for it is in the Recital 

and if no Recital had been, yet it ſhould have been good, and Fulner. 13 

larger than Perciſſit; but if it was nor, there are general Words, viz. 

Omnia Malefic. in Indictamento predict. contin. Sid. 211. Trin. 16 

Car. 2. B. R. The King v. Bockman, (ps 


1 Ke 


(C. a. 6) Pardon. Good. In Reſpect of the Tie of - 
e the Making. . 


1. A Pardon made by E. 4. before he was actually Kim, was void even 
A after he came to the Crown, Hawk. PL C. 36. cap. 17. S. 13. 
2. It the Tenant of the King diſſeiſes me, and dies, his Heir within Ape, 
and I enter, and the King pardons me all Entries upon him, and after Of- 
Ice is found for him, yet the Pardon is good; but Pardon after Office found 

is void ; tor he ought to traverſe, or make Petition or Monſtrans de 
Droit, Per Choke J. Bur Per Markham, the Pardon is not good beiore | 
the Office nor after, which Brooke ſays does nor ſeem ro be Law; tor it 
ſeems that it is a good Pardon. Br. Charters de Pardon, pl. 43. cites 5 


But if he 3. Tenant of the King dies ſeiſed, and his Heir enters without Livery ; 


4 him Per Philnoe, if. the K. 3 | OF 
por ek Of. Per Philpor, if the King pardons him before Office found of the Intrujton, 


| Fee ſoundy the then the ap” and the Iſſues are pardoned. Rr. Charters de Pardon, 
Dine for the pl. 48. cites 16 E. 4. 1. | | BI | | - 5 

Entry is not „„ . „ BOS . . 
pardoned, per Philpot; but per Morton, After Office found he ought to have Special Pardon; quære. 
Br. Charters de Pardon, pl. 48. cites 16 . FVo in | 


4. The Heir before Office found may diſtrain the Tenants, and Pardon 
made to him before Office of Intruſion found is good, but Office may be 
found after, notwithſtanding the Pardon; bur this ſhall not ſerve the 
King but tor the Profits before the Office, per Huſſey. Br. Charters de 
Pardon, pl. 39. cites 3 H. J. 3. = te © 
Br. Patents, F. The King may pardon Things which are in Pxnam Pecuntiariain be- 
pl. 51, cites fore the Alt done; contra Ol voluntary Eſcapes, Felony Kc. Br. Char- 
oh ters de Pardon, pl. 41. cites 3 H. J. 15. | 


(C. a. 7 


— 


G@ QC 


I TROY TY 5 2 ; 
Prerogative of the Ring. 39 


(U. a. 7) hat the King may pardon. 


4. 2 Ed. 3. 2. Harters of Pardon for Manſlanghters, Robberies, Felo- This Statute 


is conhrm'd 


aies, and other Treſpaſſes, ſhall not be granted but where by 4Ed.3.13. 


the King may do it ſaving his Oath, vig. where one Man killeth another in and 10 Ed, 


. 1 3 2. and 14 
hls own Defence, or by a Misfortune, E. 3 1 
| The K ing 
may pardon Murder, tho' he cannot diſpenſe with it; per Hales Arg. March 213. Trin. 18 Car. in Ricke- 
bie's Caſe.— Holt Ch. J. ſaid there was as good Reaſon why the . ſhould pardon an Indictment of 
Murder, which is his Suit, as why the Subject ſhould diſcharge an Appeal, which is the Suit of the 
Subject; ard chat the King was by his Coronation Oath to ſhew Mercy as well as to do Juſtice. And 
he ſaid that this Statute of 2 E 3. cap. 3. meant only that the King 1095 be fully informed before be par- 
doned any Feleny; avd that the Reaſon of that and other reſtrictive Statutes was, for that after the Sta- 


tute of Glouceſter, cap. 9 upon a Murder done, it was uſual to apply to the Lord Chancellor, and ob- 


tain a Pardon by undue Means and falſe Suggeſtions, with general Words in it; and this was the Oc- 


cation of rhoſe reſtrictive Statutes, that Application be made to the King in Perſon, to the Intent the 


King himſelf might be appris'd of the Matter. 2 Salk. 499. Hill. 3 W. & M. B. R. The King v. Par- 
ſons. S. P. 4 Mod. 63. Mich, 3 W. & M. B. R. in Caſe of the King v. Anonymus. | 
Serjeant Hawkins, after reciting this Statute, and adding that it is confirmed by ſeveral ſubſequent 
Statutes, ſays, That there being ro Precedent in the Regiſter of a Pardon of any other Homicide, but 
ſuch as is done either in Self-Defence, or by Mifadventure, or by Infants or Madmen, ſome have gone 
fo far as to hold, that the King's Pardon of any other Homicide is not good, unleſs it be confirmed by 
Par iament, or at leaſt have 3 obſtante. But the Serjeant ſays this ſeems contrary not only to the 
general Tenor of the Books, which clearly admit the King's Power to pardon any Homicide in general, 
ut alto to the expreſs Purport of 13 R. 1. which by ſhewing in what Form the King ſhall make a 
Pardon of Murder, plainly allows that he has a Power to make it: Beſides, the ſame Reaſons hold as 
{trongly againſt the King's Power to pardon Manſlaughter as Murder, which yet he ſays he never knew 
diſputed. However, it ſeems reaſonable, that thus much at leaſt be allowed to follow from the Argu- 
ments above mentioned, that too great Caution cannot well be taken in the Grant of Pardons of any 
Homicide, that there be ſome fuch favourable Circumſtances in Extenuation of it, as may bring it ſome 
Way within the Equity of the Caſes in the Regiſter, and theſe old Statutes. 2 Hawk. Pl. C. 385. 
cap. 37. S. 14. | %%% | mg | 


2. In Appeal by the Party of the Death of his Father, the King can- In Appeal of 


not pardon the Execution ; quod nota. Br. Appeal, pl. 150. cites Oo Rob- 
| | ery, Rape 
14 E. 3. . &c. the 


King cannot 


Pardon the Defendant; for the Appeal is the Suit of the Party to have Revenge by Death, and whether 


the Defendant be attainted by Judgment &c. or by Outlawry, the Pardon of the King ſhall nor diſ- 
charge the Deferdant. 3 Init. 237. | | 


Serjeant Hawkins ſays, A Pardon of the King will not be any Bar to an Appeal, except only where it 
is carried on at the Suit of the King after the Nonſuit of the Party, in which Caſe it may be barr'd by a Par- 
don, in the ſame Manner as an Indictment. .2 Hawk. Pl. C. 392. cap. 37. S. 35. Vs | 


3. In Attaint by A. againſt the Party and the Petit Jury; againſt the .S. Piu Salk. 
Party to have Reflitution ; this the King canned pardon ; againf the Petit Fach, 
Fury by the Common Law, that they thould loſe Liberam Legem &c. Th, King v. 
this the King may pardon, becauſe it is a Puniſhment exemplary to de- Croby. _ 


ter others, and tendeth not to the Reſtitution or Satisfaction of the 


Plainrif, 3 Inſt. 23. cites 13 E. 4. 5 


4. The King cannot pardon the Duty of the Party. Br. Charters de Br. Action 
- Pardon, pl. 24. cites 37 H. 4 a oo 


Wherever an Act of Parliament gives a particular Inte reſt, or Right of Action to the Party griev-- 


Popular, pl. 
„ eie 8 C 


ed by the Breach of it, as the Statutes of Mortmain, which give an Entry to the next immediate Lord 
for an Alienation to a Corporation, the Statutes againſt Maintenance, Forcible Entries, Carry ing Di- 
ſtreſſes out of the Hundred, Suffering one in Execution to eſcape &c. which give an Action to the 
Party grieved by the Offence prohibited, it ſeems to have been always agreed, that no Charter by 
the Kirg can be of any Force to bar the Right of the Party grounded upcn ſuch Statute, becauſe it is 


a ſeteled Rule, that the King cannot prejudice the Intereſt of the Party 2 Hawk, Pl. C. 392. cap. 


27. 8 29. 


5. And where the King grants to me all Fines and Amerciaments in Tho the 


ſuch a Place, the King cannot pardon them. Ibid, | | 3 
to a Corporation, he may however pardon the Offence. Reſolved per Cur. Skin. 676. Hill. $ W. z. 
E. R. The King v. Bowerbank, | 
6, Beforg 


2 At. 
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Fr. Cbarters 6. Eefere Pepalar Aﬀicntlrought, the King may farden all the Forſei- 
de Vard0”, tures ard Pains; but after Information or Action brought, the King can- 
pl ag net pardon but only his o&n Part, and not, the Part of the Party. Br. 
SP. kr. Action Popular, pl. 3. cites 37 H. 6. 4. 
| Charters de | ; 333 a 
Pardon, pl. 13. cites 1 H. 7. 3. For after Action brought, the Party 1s intitled to his proper Debt. 
— Br. Action Popular, pl 4. cites Hi 8 | | 

Serjeant Hawkins ſays he takes it to be a ſettled Rule, That the King may pardon any Offence aul at- 
erer, whether againſt the Common or Statute Law, ſo far as the Publick is concerned in it, after it is over, 
ard conſequently may prevent any Popular Action on a penal Statute, by a Pardon of the Offence before 
any Suit commenc'd by an Informer. 2 Hauk. Pl. C. 391. cap. 37. S. 33 — He allo takes it to be a 
ſ-rled Rule, That the King cannot by any Diſpenſation, Releaſe, Pardon, or Grant whatſoever, bar any 
Niet, whether of Entry or Action, or ary legal Intereft, Bereft or Advantage whatſoever, before veſted 
in the Subject; and that upon this Ground it ſeems clear, that the King can no Way bar any Aclion on a 
Statute hy the Party crieved, nor even a Popular Action by a common Informer, if conmenced before tis Par- 


den or Releaſe. 2 Hawk. Pl. C. 392. cap. 37. S. 34 


Centra, if it . If a Man be bound in a Recognizance to keep the Peace, and the K ing 
be aſter the pardlons him, or releaſes before the Peace troken, this is not good. Br. 


| r Charters de Pardon, pl. 24. cites 37 H. 6. 4. per Forteſcue. 


Br. Charters | 8 = 79 85 N | 
de 1 ardor, pl. 76. cites 11 H. 7. 11. 12.——Þr. Recognizance, pl. 22. cites S. C. per Fineux quod non 
negatur.— S. P. 12 Rep. 30. cites 11 H. 4. 30. 37 H.6.4. 1 H. 7. 10.—5. P. 2 Hawk. Pl. C. 392. 
car. 37. 8. 34. — The King cannot pardon or releaſe a Recoguizance of the Peace before it is broken, be- 
cauic Le Subject has a Kind of Intereſt in it. Hawk. Pl. C. 129. cap. 60. S. 17. —5. P. 3 Inſt. 238. 


Br Cu ir- 8. Where a Tenth is granted to the King, and he affigns Tallies to his 
e Ts Creditors, and they ſhew them 10 the Collectors now the King is diſcharged, 
Br Cboſe in and the Collectors are charged to the Creditors ; and therefore atter 
Action, pl. this the King cannot pardon the Collectors, nor thoſe of the Clergy who 
7. cires S. C. granted the Tenth ; tor it is compared there to a Grant of a Rent over 
Fr Grants, with Attornment; quod nota. Br. Charters de Pardon, pl. 35. cites 
_plin. cites 1 H. 5. 8. | „ e 1 

SC To Om 


9. Malum Prohibitum ts all that which is prohibited by Statute, «which 
was lawful before, as Shipping ot Wool beyond Sea &c. and Malum in ſe 
is that which is ill and unlaw ful, and which the King cannot grant Li- 
cence to do, and yet may pardon it after wards; as for killing a Man or 
making a Nuſance &c. the Licence is not good, and yet after it is 
done, the King may pardon it; but with Malum Prohibitum the King 
may diſpenſe, as ot Alienation in Mortman, Shipping of Merchandize 
&c. Br. Charters de Pardon, pl. 16. cites 11 H. J. 11. 12. 
10. The King may pardon a Clerk Convict remaining in the Biſhop's 
Priſon without making 4Vargation, tor this is all Temporal ; per Fineux | 
Ch. J. quod nemo negayic. Br. Charters de Pardon, pl. 21. cites 15 
Don bs 1. In Appeal of Death the Plaintiff counted of: Felony and Murder ex 
SE : Dubi- Ty/diis, Inſultu & Malitia prameditatis & precogitatis &. The Detendant 
In ſuch a pleaded Not Guilty to the Felony and Murder, and by Niti Prius was 
Caſe the found Not Guilty of Murder, but Guilty of Death, viz. of felonious Killing 
— Defendant &c, And it is left a Quære Whether the Queen may pardon the Burn- 
mr Hong ing in the Hand; for the Impriſoument the cannot pardon, inaſmuch as it 
Pardon, and 7s the Execution of the Party in the Appeal. D. 261. pl. 26. Paſch. 9 
prayed to Eliz. Turner v. Cuthberd and Muſgrave. a ig bh : 
"RE "A | 1 8 | 2 5 
lowed; and a Precedent was ſhewn, Paſch. 8 Eliz. Rot. 33 Muſgrave's Cafe, where the Defendant 
_ pleaded the Queen's Pardon in this very Caſe, and it was allowed; altho' in 9 Eliz. Dyer 261. there 
Was a Quzre thereof; but Popham ſaid it was a flrong Precedent, for it is hard that the Queen ſhould 
pardon that which is the Suit of the Party; and there is no Queſtion if it had been an Appeal of Homi- 
cide, as it well might, the Queen could not have pardoned it, whereto Coke the Queen's Attorney of 
Counſel with the Defendant agreed; for it is meerly the Suit of the Party. Cro. E 465. Trin. 38 
Eliz. B. R. Penryn v. Corbet —Cro. E. 632. Mich. 40 & 41 Eliz. in Caſe of Shackborcuygl v. Biy- 
ms, it is ſaid that Puſgrave's Caſe was there cited, and the Record viewed, and no Judgment here- 
min. — hut 5 Rep. 50. Trin. 31 Eliz. Biggen' Caſe, in Appeal, it is ſaid that it was reſolved, upon Con- 
| ference with diverſe other Juſtices, that the King miu pardon the Purring in the Hand; for that it ap- 
Tears 


* 
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pears by the Statute of the 4 H. 7. 13 that Burning in the Hand was only to notify to the Judge here- 
after, whether the Defendant has had his Clergy before, or not, and ſo no Part of the Judgment; for if 
it were, the King could not pardon it, becauie the Plaintiff has an Intereſt in the Judgment; and ſince 
the King has pardoned the Burning in the Hand, he thereby pardons the {-priſenment by Conſequence ; 
for the 18th Eliz. provides, that after the Allowance of the Clergy and Burning of the Hand, the Priſoner 
ſhall immediately be ſer at large; and if the Pardon, by diſcharging the Burning of the Hand, ſhould 
prevent his being diſcharged, it would defeat the Intent of that Statute, and occaſion a perpetual Im- 
priſonment; and thereupon the Defendant was diſcharged.—z Inſt. 237. cires Trin. 40 Eliz. S. C. by 
Name of Shugtorough v. Buggins, where Lord Coke 4 It was reſolved by the juſtices, upon 
Conference between them, that the Queen might pardon the Burning of the Hand; for that it is no Parr 
of the Judgment at the Suit of the Party Plaintut in the Appeal, but is a collateral and exemplurv 
Puniſhment inflicted by the Statute 4 H. 7. cap. 134.———-= tut note, that this Cale is reported 
Cro. E. 682. Trin. 41 Eliz. C. B. by the Name of Shuckborough v. Biggen, where it appeary 
that no Judgment was given therein, but that the Court was equally divided, and that the Cute 
at laſt ended by Compromiſe —And in Mo. 5-1. S. C. by Name of Stroborough v. Biggin, it is taid 
to be agreed that the King cannot pardon the Burning of the Hand in an Appeal, becauſe it was at the Suit 
of the Party, and that thereupon the Matter was con pcunded, which is likewiſe confirmed by Raymond 
1 in his Reports 369. in Celifr's Caſe, who ſaid he hid examined Biggen's Caſe, and he held, that the 
Burning in the Hand was Part of the he for the Entry is, Pd le Offender cauterixetur in manu 
ſua leva. — But Cro. C. 596. Mich. 16 Car. B. R. in Sir Watthrw Mint's Caſe, the King par- 
doned the Burning in the Hand, and the Pardon was allowed —— And 11 Mod. 254. Trin 8 Ann. B. R. 
in Caſe of Smith v. Bowen, the Court was of Opinion that the Statute that gives the Clergy extended 
to Appeals, and that the Burning in the Hand being no Part of their ſudgment, the Queen might pardon 
ir, according to 1Biggm's Caſe. 5 Co. 50. And thereupon the Appellee was diſcharged wi hour Bail, 
being, pardoned by an Act of Grace. e : | 4 | | 
Serjeant Hawkins ſays, It is holden by great Authorities, that if a Perſon be convicted of Manſlaughter 
upon an Appeal of Death, the King may pardon the Burning in the Hand; for which this Reaſon is 
given by Sir Edward Coke, That it is * no Part of the Judgment at the Suit of the Party, but a Col- 
ateral and exemplary Puniſhment inflicted by the Statute of 4 H. 7. 13. But this is made a Quære by 
others; and the principal Caſe wherein it is ſaid to have been reſolved, is very differently reported, and 
was never adjudged ; and the Ground laid down that the King may pardon it, becauſe it is no Part of 
the Judgment at the Suit of the Party, (by which it ſeems to be admitted, that if it were Part of the 
vdgment the Law would be otherwile) ſeems rather to make againſt it than for it; for there are Pre- 
cedents of expreſs Judgments Quod cauteriſetur in manu ſua Jeva, Alſo it is admitted, That where a 
Defendant is to have a certain Impriſon ment &c. at the Suit of the Party upon a Statute, the King can- 
not diſpenſe with it, oy in ſome ſpecial Caſes, herein it may be reaſonably intended that ſich Ju- 
priſcument was given by Way of Satisfattion to the Publick Fuftice, in which Caſe it ſeems agreed, that the 
King may diſpenſe with it, as it is ſaid he may with finding of Sureties by one convicted on the Statute 
_ againſt 'Treſpaſſes in Parks. But it ſeems doubrtul whether the Statute of 4 H. 7. 13. which appoints 
the Burning of the Hand, can well admit of ſuch a Conſtruction, for the Words are, Whereas upon 
Truſt of the Privilege of the Church, divers have been more bold to commit Murder, becauſe they have been ad- 
mitted to their Clergy as oft as they have offended, for avoiding of ſuch pre ſumptuous Boldneſs it is enacted, Ti bat. 
every Perſon not being in Orders, who hath once been admitted to his Clergy, be not again admitted thereto ; and 
that every ſuch Perjon convict &c. ſhall be mark'd &c. From whence it ſeems plain, that the Statute ex- 
preſsly intends ſuch Marking as a Diſcouragement of the Ottence ; and it ſeems difficult to give a Rea- 
ion why it ſhould be conſtrued to mean it only as a collateral, and not as a direct Puniſhment ; neither 
does it ſeem a plain Reaſon, That becauſe the Statute intended it as an exemplary Puniſhment, the King 
may diſpenſe with it; for ſurely the Execution of an Appellee attainted of Murder, and the perpetual 
Impriſonment of a Clerk delivered to the Ordinary upon a Conviction on an Appeal, who could not 
make his Purgation, were alſo exemplary Puniſhments; and 1 it is generally agreed, that the King 
never could diſpenſe with them : And therefore upon the whole, this ſeems to be a Point that deſerves 
to be farther conſidered. 2 Hawk. Pl. C. 393. cap. 37. 8 39. * Lord Hobart, fol. 294. ſays, That 
it is no Part of the Judgment, or ſo much as in Nature of Puniſhment, but only a Mark to notify that 
the Party may have his Clergy but once. Ibid in Marg. | | | 


12. J. T. being a Copybolder to the Lord Cromwel of his Manor of 3. Inſt. 17. 
N. forged a Cuftomary of the ſaid Manor; and it was proved to be done S Sed 
wittingly, ſubtlely and talſely, and to rhe Intent &c. And this was Cro. E 682. 
held to be Forgery within the Statute 5 Eliz. and Fudgment was given Trin. a1 
accordingly in the Star-Chamber ; and after this Judgment the. Queen in Caſe 
pardoned the Execution of the Corporal Puniſhment. And it was held b of <q OY 
Wray Ch. J. Saunders Ch. B. Harper and Manwood J. præter Barham Biggen, by 
and Gerrard Attorney, that the Queen may pardon the Corporal Penance Popham, * 
which trenches in common Example &c. Bur Dyer, Southcote' and who ſaid ir 
Nounſon e contra. D. 322. b. 323. a. Mich. 15 Eliz. in the Star-Cham- 3 
der. Taverner's Caſe. | . | | the Smits in 

| | 0s. 8 | 88 hs | the Star- 
Chamber are by Infermation, which is properly the Suit of the Queen, and not of the Party; and there- 
tore the Qucen may pardon it, but not when he is convicted in au Action at the Party's Suit; and fo 


1 


PLC: 354--cap. $58.41: 


King; and therefore as to this Purpoſe, rhe firſt Sentence is nor ſuſpended by the Appeal. And after 
Conſultation was granted for the Colts. Ibid, | 1 At | 


: : 2% N | G a f | 
| Nase a Fines for the Time paſt, but nor tor rhe Time ro come, tor the Ottence it- 
15. cites 37 felt cannot be pardoned ; bur tor the Time after the Offender ſhall be 


verted; per e rrp Ch. J. Vaugh. 


— — — — of 
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he ſaid was the Opinion of divers Juſtices with whom he had conterr'd- Bur if one be attainted of 


Forgery in an Action upon the Statute of Forgery, the Queen cannot pardon the Puniſhment. Per Pop- 
Jam. Cro. E. 682. Trin. 41 Eliz. C. B. S. C. 


8. P. Hawk. 13. In all Cafes depending Letween Party aud Party in Court Chriſtian, 
4 Aa 83 ® : . 

18 F. ; where the Suit is only pro ite anime vel reformatione moritmy as tor De— 
. e“ famarion, or laying violent Hands upon a Clerk, or the like, there the 
cized Dav. Pardon ot the King, isa Bar of the tt; For the Suit is not to recover 
Ke. 73. a. oy Damages, or any other PTning, bur o/ to inflit? Puniſhment upon the 
. P. e Otfender pro ſalute animæ, which Puniſhment the King may pardon: as 
} C _ | . . OT . . . . \ 1 
6 P. well before as atter the Suit commenc'd ; tor in Truth ſuch Suits are on- 
Hob. $1. 82. ly tor the King, tho' they are proſecuted by the Party. Reſolved 5 
Trin. 13 Rep. 51. a. Trin. 2 Jac. C. B. in Hall's Cafe. 
Jac. in Caſe 7 5 | 6 | | | 

of Cuddington v. Wilkins. So of Suits in the Star amber preferr'd by any Subject againſt ancther, 
the King may pardon them; for tho' a Subject profecutes them, ver the Suits are for the King, and to 
puniſh the Defendants for their Offerces by Impriſorment and ine &c. to the King. Reſolved 5 
Rep. 51. in Hall's Caſe. S, P. 2 Hawk. Pl. C. 394 cap. 3. S. 41.—3 Inſt. 258. cires S. C. | 
S. P. Fob. 82. Trin. 13 Jac. in Caſe of Cuddington v. Wilkins 
faftical Curt ex Officio, are for the King; therefore whatſoever the Suit is there the King may pardon 
racm ; tor they are only to correct or oy the Party for the Offence, winch the King may pardon, and not 
for the particular Intereſt of the Party. Reſolved 5 Rep. 51. b. in Hall's Caſe ——S, P. 2 Hawk. 
But if one lihels for Tithes, or Centract of Matrlmory, or for Legacy, or the 
like. «were the Plaintiff bas Intereſt and Property in the Thing, in Demand, and Sentence be given for 
him for the Thing for which he libels, there the King cannot pardon this neither before nor after the 


Suit commenced. Reſolved 5 Rep. 51. a. in Hall's Ciie——S. P. 2 Hawk. PL C. 394. cap. 37. S. 42. 


2 L. P. R. 14. Alice C. libelled againſt R. H. in the Court Chriſtian for Defa- 
3 mation, for calling her Whore, and had Sentence, and Coffs were taxed. 
. — Et decretum fuit quod predictus R. H. foret movendus & citandus ad 
S. P. 2 Hawk. ſolvend. expenſ. citra tale feſtum. Which Sentence the Detendanr. ap- 

Pl. C. 394. pealed from, and before the ſaid Feaſt R. H. obtained a Pardon of the 
& 2:57 __ King, and thereupon obtained a Prohibition out of C. B. And it was re- 
So of Suite ſolved that tho' the Suit be tor the King, and which the King may pardon, 
in the Star- yet when Sentence is given, and Coſts raxed tor the Plaintift, now the 
Chamber Plaintiff has a particular Intereſt in them by the Sentence, which the 
_ ,”. King cannot pardon, tho' Day be given for the Payment of them, as 
a Cos above. 5 Rep. 51. a. b. Trin. 2 Jac. C. B. Hall's Caſe. 


tax'd for the 


Party, the Pardon ſhall not diſcharge them; Ft if the Pardon had been obtained before Sentence, there the 
Pardon had diſcharged all; for then the Court could not have procezded to any Sentence of the Prin- 
cipal, and by Conſequence not of Coſts, which are only Acceflary. 5 Rep. 51. a. b. Hall's Cafe, —Ir 
was alſo reſolved, that tho' the Defendant bad appealed, by which the Sentence to divers Purpoſes (by 
Opinion of the Doctors of the Law Spiritual) is ſuſpended, as appears in 27 H. 6. Tit. Gard. 118. 2 
R. 2. Tit. Quare Impedit 143 1 H. 7. 12. 2 Mar. 105. Yet by the firſt Sentence the Party (notwith- 


ſtanding the Appeal) has an Intereſt in the Coſts, which cannot be diſcharged by the Pardon of the 


3. 15. The King cannot pardon the not repairing a * Bridge or Highway, 
becauſe the Subjet? has an Intereſt in them. It is true he may + pardon 


H. 6. + And fined. And ſo in Caſe of Depopy/ation. 12 Rep. 29. 30. Trin. 5 Jac, Anon. 
that the Kin | | | - | ED | 

cann it rope, B a common Nuſance.— + Br. Charter of Pardon, pl. 24. cites 37 H. 6. 4.—8. P. ; Inft. 
237.—d0 of Nuſances in the Highævay, they cannot be pardoned till remcved, tho' they are only Afala 
Prebibita. But the Fine or Puniſkment impoſed for the Doing may be pardoned. So of a I "ater-comrſe di- 


222 
„ 


— by * J . | ® - | „ 
Serjcant Hawkins ſays, That while a Publick Nuſance continues unreform'd, it ſeems agreed that the 


4 ig d ; 
Kine cannot wholly pardon it, becauſe ſuch Pardon would take away the only Means of compelling 2 


| RedieFof it But it has been holden by ſome, that a Pardon of ſuch Offence wili ſave the Part 


v from 
any Fine for the Time precedent to the Pardon. 2 Hawk. Pl. C 391. cap 37. S. 33. | 


16. Both the Damages and Impriſonment in Treſpaſs upoa the Statute 
Weſt 1. cap. 20. concern the Plainritt; and therefore the King's Pardon 
5 * N = 1 | Canaoer 


— So all Proceedings in the Eccle- 0G 


: 1 


Part of the Judgment, viz. Quod impoſterum non fit receptus ut teſtis. 
But a Pardon by Act of Parliament will reſtore him in that Caſe; quod the Statute 


Crosby. 


"PL C. 463. ip 51. S. 5. 


_ wherenpon they are granted, and alſo the Siſggeſtors Names, ſbal] be void ; fo 


— — 4 — 
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cannot diſpenſe with them; but the Rauen, the finding Surety, aua 
the Forejuring of the Realm, are Puniſhments exemplary, and concern the 
King; and therefore he may pardon them. 2 Init. 200. 

17. M. was impeached by the Horſe of Cronmons, and by Judgment in the 
Houle of Lords, was diſable to held any Spiritual Preterment. The King 
atterwards, under the Broad Seal, pardoned him all Treaſons, Felonies, 
Diſabilities Ee. but without any Recital therein of the Judgment in Parlia- 
ent againft him. He was atterwards made Bithop ot St. Aſaph. It was 
argued, whether or no this Diſability is pardonable by the Ring? This 


| Point was not adjudged ; bur fee the Arguments Pro & Con. Hard. 154. 


to 137. Paſch. 1659. Thorowgood v. Herbert. 


18. P. being convicted of Murder, obtained his Pardon, and being 2 Salk. 499. - 


brought to the Bar, pleaded it, and produced his Writ of Allowance, and the 4 3 M. 
Pardon had in it the Word Myrdarum. And it was held by the whole 8 * 


Court, that this Pardon was good, and ought to be allowed ; for that Name of the 


the King might at the Common Law have pardoned Murder, and that King v. 
appears by thoſe very Statutes which limit his Power in that very Par- Parſons. 


ticular; and the Pritt of thoſe Statutes are no more than that the King 


ſhould not be ſurprized by pardoning it by general Words; and there- 
tore /ince the making of thoſe Statutes, a Pardon of Felonies &c. wonld nut 
extend to pardon Murder without a Noa Obſtante ; but if the King would 


recite the particular Fatt, as he had done here, the Pardon would be 


ood without a Non Obitante : 'Theretore it ſeems a Pardon in general 
Vords was good, without reciting the Fact and Proceedings particu- 
larly, as in this Caſe the Indictment, Conviction and Attainder were all 
recited. Freem. Rep. 50 1. Fo. Mich. 1691. Parſons's Caſe. 


19. Holt Ch. J. took this Difference, Where the Diſability is only the * If a Man | 


Conſequence of the Fudzment, the King may pardon it, but where the Diſ- of berury 


ability 1s Part of the Judgment itſelt, the King's Pardon will not take it at Common 
away 3 therefore“ if a Man be convict of Perjury on the Statute, the Law, the 
King's Pardon will not reſtore him, tor it is not a Conſequence, but King may 


ut if upon 


nota. Quzre of a Perjury at the Common Law ; and it the Law be not he cannot; 
the ſame; tor there the Diſability is only by Conſequence, and not Part per Holt Ch. 


ot the Judgment. 2 Salk. 689. Paſch. 7 W. 3. B. R. The King v. 11 G 


„„ po ot the Kin 
v. Greep.— 2 Salk. 514. Mich. 9 W. 3. B. R. S. E 


20. Where Beheading is Part of the judgment, as in Caſe of High 5 
Treaſon, the King may pardon all the reſt, and conſequently in ſuch 


Cafe che Judgment may be well executed by Beheading only. 2 Hawk. 


(C. a. 8) Pardon. Obtained how. Suggeſtion, and 
„ Proceedings. * 


I. | JArdon was pleaded; that he King for his Service done in Gaſcoigne 
pardoned him; and it was allowed; bur he was detained till it 

was certified whether he aid ſuch Service there, or not. And ſo ſee that the 

Conſideration upon which the Pardon is obtained 7s material. Br. Charters 


de Terres, pl. 14. cites Itin. Canc. 6 E. 2. 7 


: | * enn % Becauſe 
2. W aV | 
27) E. 3. Stat. 1. cap. 2. Pardons which have not in them the Suggeſtion Kings had 


been deceiy-- 
ed by falſe 


are thoſe likewiſe which are granted upca fille Segge “ins. 
| | Suggeſtion 
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44 Prerogative of the King. 
suggeſtion, and had thereupon diſpenſed with formet Statutes, with a Clauſe of Non Obſtante inſerted 
in the Pardons, therefore this Statute was made. Arg. 4 Mod. 62. Mich. 3 W. & M. B. R. in Cafe 
of rhe King v. Anonymus ? ; 

Lord Coke ſays, The Party who does not inform the King truly, is not worthy of his Grace and For- 
gizenels; and therefore either Suppreſſio veri or Expreſſio falſi avoids the Pardon. 3 Inſt. 238. 

H. and others were indicted of Murder, and pleaded a Pardon, which recued all the Proceedings 
upon the Indictment; and then the Bang was informed, chat there was no Evidence given that there was 
avy Malice prepenſe in them, in other Manner than by Conftruction and Implication of Law, and for 
that the King pardoned the Killing and Felony &c but no Word of Murder was in it but by Deſcrip- 
tion; and the Court were troubled to hear ſuch a Suggeſtion in the Patent, becuuſe they knew the con- 
trary to be true; and therefore they faid that upon ſuch a Pardon a Scire Facias might be brought 7 
Years hence, and they might be hang'd notwithſtanding this Pardon; and therefore they adviſed H. to 
procure a better Pardon: And Windham J. faid. that the Suggeſtion of the Pardon might have been 

rounded on the Merits of the Priſoners &c. but upon this Pardon the Priſoners had not produced an 
IVrir of Allowance; and therefore the Pardon was not allowed, but their Execution reſpited till ano- 
ther Day, at which Day they produced a Patent without any Suggeition at all, anda Writ of Allow- 
ance, but the Date was miſtaken, and did not agree with the Writ ; and therefore Execution was re- 
{pited over. Raym. 13 Paſch. 13 Car 2 B. R. Howard's Caſe.——Sid. 41. S C. 


— 


— 
LEY 


3. 5 H. 4. 2. If an Approver cemmit Felony after he is pardoned, he that 
procured his Pardon, fhall forfeit 100 1. whoſe Name fhall alſo for that Pur- 
poſe be inſerted in the Pardon. | F 4 

4. If a Man be arraigned oi Murder, and it be foumd that he killed the 

Party Se Defendendo, he ought ro ſue a Certiorari to remove the Record into 

the Chancery; and upon the Removal thereof to have his Pardon. F. N. B. 
. A0 a Man be attainted in Aſſiſe of Novel Diſſeiſin, before the 
Juſtices of Aſſiſe, of a Fuſe in with Force, and be afterwards outlawed. for 
the King's Fine, if he will have a Pardon of the Outlawry, he ought to 
have a Certiorari directed to the Fuftices of Aſiſe, to certify the King in his 
Chancery the Tenor of the Record of the Aſſiſe, and alſo another Writ to the 
Juſtices, 70 certify the King in his Chancery whether the Defendant in the 
Aſſiſe hath yielded himſelf to Priſon, and hath ſatisfied the Party his Da- 
mages, And if the ſame be fo certified in the Chancery, then upon 
that Certificate he ſhall have his Pardon of the Outlawry. F. N. B. 
[247] (G.) Ow 3 . 

6. And if a Man be condemned in C. B. in Debt, aud ontlawed upon the 

ſame, then before he ſhall have his Pardon, he ought to yield himſelf to the 
Priſon of the Fleet, and ſatisfy the Party; and the Record of his Condemna- 
tion, and of the Satisfaction, ought to be certified by Certiorari unto the 
King in his Chancery, and thereupon he ſhall have his Pardon; and that 
is by the Statute 5 E. 3. cap. 12. F. N. B. [247] (G.) 

7. And it a Man be outlawed ſeverally, at the Suit of three ſeveral Perſons 
in ſeveral Actions in which he was condemned, he ought to ſue a Certio- 
rari to remove the Tenor of thoſe Records and Proceſs into the Chan- 
cery, and allo to have a Certiorari to the Juitices of the Common Pleas, 

if the Suit be there, to certily the King in Chancery whether he hath 

yielded himſelf to the Priſon of the Fleet, and hath ſatisfied the Parties; 
and when the Chief Juſtice hath certified the ſame into Chancery, then 
he ſhall have his Pardon for the Outlawries, and not before. F. N. B. 


[247] (G.) 


_ 1 . 2 s . 


cee (Ua. 9) Pardon. Allow'd in what Caſes. 
But where I. HERE rhe Baron is Outlaw d, and the Feine goes without Day, and 


. eee the Baron purchaſes Pardon and Scire Facias thereupon, he thall 


2ytlawed; not have it allowed without bringing in his Feme. Per Thorp, Br. Char- 
and the Ba- ters de Pardon, pl. 6. cites 40 E. 3. 34. „ 

ron purchaſed | | $ | 
Charter of 1 | | 15 1 | 
Pardon. It was held that he may ſay that the Feme is dead, or that Fe had ro ſuch Feme, and ſhall have 
his Charter allowed; for he cannot have it allowed without bringing in his Feme, without tuch tpe- 


*x " 
Cons 


_ 4 


al eemee—___—_—_ 


Prerogative of the King. LE. 


cial Matter ſhewn. Br. Charters de Pardon, pl. 64. cites 13 E 4. 5.—— But where the Baron and 
Feme are outlawed, and ſhe appears and ſhews Charter of Pardon, and the Baron does not come, the Char- 
ter ſhall not be allowea, becauſe ſhe cannot plead without the Baron; bur ſhe ſhall go at large ; nota. 
Br. Charters de Pardon, pl. 18. cites 11 H. 4. £9. Br: Baron and Feme, pt 36. cites S. C. | 


2. In Formedon the Tenant pleaded Onutlawry in the Demandant, and 
he imparl d, and the next Day brought Charter of Pardon, bearing Date 
after his Imparlance, and the Tenant Jaid that the Charter is upon Condition 
that he ſue againſt C. D. at whoſe Suit he was outlawed, which he has 
not done, Judgment &c. and yet becauſe the Pemandant is now at the 
Law, the Opinion of the Court was againſt the Tenant ; by which he 
vouch'd. Br. Charter de Pardon, pl. y. cites 44 E. 3. 2. | 
3. 13 R.2. 1. In a Pardon the Offence committed fhall be ſpecified, other= D. was in- 


wiſe it ſhall not be allowed. | tied of 
If the Offence pardoned be afterwards found Wilful Murder; the Pardon po. gw a4 

ſhall not be allowed. | N 

| | Pardon of all 


Murders, Robberies, Felontes &c. Non obſtante the Statute of 13 R. 2. of any other Statute. And 
the Court inclined that this Pardon ſhould not be allowed; for after the ſaid Statute a genera] Non ob-. 
ante would not ſerve, without Recital of the Effect of the Indictment upon which he is convicted, to 
the Intent that the King might be apprized of the Offence. And tho? it was the Opinion in Nicabit's 
Caſe, that the — could not pardon Murder, yet it has never been doubted eicher before or after, bur 
that the King could pardon it, with a ſpecial Recital of the Fact and Non obſtante; but without ſuch ' 
Recital the Pardon is not good. And they directed that it ſhould be argued for the Priſoner, if he 
would; bur he perceiving the Opinion of the Court, endeavoured to obtain a new Pardon with ſpecial 
Words. Sid. 366. Trin. 20 Car 2. B. R. The King v. Dudley —— A general Non obſtante, without 
a particular Recital of the Crime for which the 2 is convicted, is not good ſincè the making of the 
Statute of R. 2. but at the Common Law, both before and ſince that Statute, the King may pardon 
Murder, with ſpecial Kecital of the Fact, Non obſtante that or any other Statute. Per Cur. 4 Mod. 
63. Mich. 3 W. & M. B. R. The King v. Anonymus. 5 2 | 


4. A Man was attainted at the Suit of the Party of Robbery, and the Par- 2 Hawk. Pl. 
ty pardoned him the Execution, and the King, by Charter which recited the aer. 


. F > „8. 1. 
Attainder, pardoned the Execution; and becauſe no Mention was expreſs'd eites S. C. 


ol the Felony, therefore it was difallowed ; quod nota. And ſo it ſeems But the Ser- 
that he ſhall not 3 by Pardon of the Party only; and often where jcant ſays, 


the Party will not proſecute the Suit, the Party hall be arraigned upon the vv con 3 | 
Declaration for the King. Br. Charters de Pardon, pl. 13. cites 8 Wr 
4 22. 8 N | | was pleaded, 
| | | | ES | | nor to what 
Purpoſe it was attempted to be made Uſe of, nor how far, or in what Reſpect it was diſallowed; and therefore 
tho” ſome Books ſeem to hold generally upon the Authority of this Caſe, that ſuch a Pardon is no Way 
ood, yet the Serjeant ſays he does not well ſee how any more can be proved from it than this, That it 
all neither amount to a Pardon of the Felony it ſelf, nor of any other Conſequence of the Attainder, be- 
ſides the Execution. But he ſays it ſeems difficult to give a Reaſon why it ſhould not well pardon the 
Execution, ſince the King does not appear to be any Ways deceived ; and it has been clearly adjudged. 
that the King may, if he think fit, pardon the Execution, and no more. FT | 


5. Scire facias ſhall at be granted for the Defendant againſt the Plain- 
tiff in Appeal upon the Pleading ot the Pardon of the King after Con- 
viction and Fudgment, it he does not fhew Releaſe, or ſuch like; per Huls ; 
quod non negatur. Br. Scire facias, pl. 73. cites 11 H. 4. 16. 
6. Felon ſhall not be ſulleted to relinguiſb a General Pardon by Act of S. P. For 
Parliament, and to plead to the Felony ; per Cur. But yet he {ball an- 2 
{wer of the Goods, but they will not arraign him of the Felony. Br. Notice ct 


Notice of 


Charters de Pardon, pl. 16. cites 11 H. 4. 41. the Act of 

5 „ | | | „ oy Parliament, 
| Br. Corone, pl. 30. cites 8. C.———Where Flons are pardoned by Act of Parliament, there the * 

4 cug ht to take Notice thereef, becauſe ir is a general Act; ſo that if a Priſoner will plead Not Gui ty, yet 
g they ought to ſurceaſe to arraign him, and allow the Pardon; quod nota. Br. Charters de Pardon, pl. 
1 | I. cites 26 H. 8. 5,—— Br. Parliament, pl 1. cites 8. C.— S. P. Tho" he be ſo far from pleading it, 
- or praying the Benefit of it, that he does all he can to waive it. 2 Hawk. Pl. C. 397. cap. 37. S. 61.—— 


Serjcant Hawkins ſays he takes it to be agreed, That a General Pardon by Parliament cannot be waived, 
decauſe no one by his Admittance can give a Court a Power to proceed againſt him, when it appears there 
is no Lay to puniſh him. 2 Hawk. Pl. C. 396. cap. 37. S. 58. | - 


3 ů 
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Jenk. 169. J. If Appeal be without Day by Demiſe of the King, there, if the King 
P 175 Par, pardons the Defendant, and the Plaintiff does not bring his Re-attachinent 
Reach ' within the Tear to revive the Appeal, the Pardon ſhall be allowed. Br. 
ment 13. Charters de Pardon, pl. 69. cites 2 H. 7. 10. 


S. C. and | 
adds, That this Pardon ſhall be allowed without awarding a Scire facias againſt the Appellant ; for it ap- 
ears on Record, that the Appeal is extinct, and it would be in vain in this Caſe to award a Scire facias 


by the Juſtices of both Benches. Lex nil facit fruſtra. 


8. H. was convicted of Manſlaughter, and had his Clergy, and pleaded 
his Pardon, whereby the Burning in the Hand tor the Manitlaughter, and 
all other Felonies by him committed, Er alia Maletacta before the 8th 
July laſt were pardoned ; and there was a ſpecial Clanſe that he ſhould not 

find Surety tor his Good Behaviour; and the Pardon bore Date z iſt 
October laſt ; and tho' there were divers Miſdemeanors committed by him 
aſter the ſaid 8th July, for which he deſerved to be bound to the Good 
Behaviour, yet he had his Pardon allowed, and was diſcharged from 
finding Sureties &c. Cro. C. 596. Mich. 16 Car. B. R. Sir Matthew 
„„ ae i ce 
Raym. 13. 9. H. and others were indicted of Murder, and found Guilty, and 
Fudgment was given, but Execution was ſuſpended. And aftes they were 
brought to the Bar, and demanded what they could ſay why Execution 
ſhould nor be done; and they pleaded Pardon of the King ſ Mag uo Si- 
gillo; and the Court refuſed to allow it, becauſe there ought to have been a 
Writ de Allocanda perdonatione direAed to the Juſtices: And Mallet J. 
faid, The Reaſon why ſuch Writ ought to be directed was, becarſe it was 
the Warrant which remained in Court for the Juſtices to allow the Pardon. 
And after at another Day the Pardon was read to the Court, and H. had 
brought a Writ directed to the Juſtices to allow it; and upon reading 
the Pardon, the Court faid they would be adviſed ; and they ſaid that 
the Suggeſtions in it were falſe, and therefore they would ſtop the Allowance. 
And Twiſden J. faid, that in the Time of Hide Ch. J. an Allowance of 
a Pardon was ſtopp'd, becauſe there was a Non Obſtante that the Party 
ſhould not find Surety of the Peace. Sid. 41. Paſch. 13 Car. 2. B. R. 


Howard's Caſe. 
rc (. a. 10) Pardon. Allowed, How. 
e . 8 Be a7 . | 
S.P. 2 Hawk. 1, f G. was indicted of the Death of R. Anno 13. E. 2. and he ſbewed 
l » e by Record that R. was dead Annog E. 2. and thewed Pardon of 


cap. 37. Ss. „ir Death teſted 12 E. 3. and becauſe it might be that rwo R.s were 
killed, therefore Scrope awarded Inqueſt of Office to inquire if there was 
found any R. Anno 13. after the Pardon; and it was found Quod non, 
by which he went quit, and the Pardon allowed; quod nora; notwith- 
ſtanding great Variance; quod mirum mihi. Br. Charters de Pardon, 
7 CEE 5 „„ gn x 
2. Charter of Pardon was granted to a Man who was outlawed at the 
Suit of the Party upon Action de Muliere abdutta cum bonis Viri, becauſe 
the Plaintiff came and confeſs d of his own Free-will ; but in B. R. when 
they came there, they were in Doubt ro allow ir, becauſe the Party 
came into Chancery to confeſs of his own Free-will, without Scire facias 
or Day in Court, and therefore they doubted if they ſhould award Scire | 
facias now in B. R. for it does not appear if he be the ſame Perſon, or not; 
and yer ar laſt they allowed the Charter, and the Acceffory had not 
thereof Advantage; quod nota: The Reaſon ſeems to be inaſmuch as all 
are Principals in this Action. Br. Charters de Pardon, pl. 35. cites 42 
i666... | 7 
| 3. He 


= _ Prerogative of the King. 4.7 


3. He who is outlawed, and has Charter of Pardon, ſball not compel the Br. Seire fa- 
Plaintiff to Count againſt him, tho' he be ready at the Bar; becanſe he has © pr 207. 
not Day in Court, and therefore was compelled to ſue Scire facias. Br. — 
Charters de Pardon, pl. 8. cites 46 E. 3. 15. ait | 

4. Several were outlawed in Appeal by Feme, of the Death of her Husband, But Ibid. pl. 
and the one came with Charter ot Pardon of the King, and had Hire farias 47 cntes 8 
againſt the Plaintiff, and was returned warned, and did not come, by 14 11 and 
which he went quit; and after another came with ſuch a Paraon, and went cod 4 


| ee, ly. 
quit by the firſt * * of the Feme; tor in this Caſe they are attainted by Contra, f 


5 8 . a Feme 
but to be put to Execution. Br. Charters de Pardon, pl. 14. cites 9 ;,, 

| | I'\ peal againſt 
which was returned ſerved, and ſbe did net come, by which he went quit; and axcther ſued Charter of Par- 


the Outlawry, an 
ught Ap- 

H. 4. I. | 8 7 : 

| 3 | | 2 1 . WW | our, at 

whoſe Suit they were outlawed, and one ſued Charter of Pardon, and had Scire facias againſt the Feme, 

don, and he was compelled to have another Scire facias per Cur ; quod nota. And agreeable hereunts 


is Serjeant Hawkins, who ſays that the ſecond ſhall rake no Advantage of the Appellant's Default on the 
firſt Scire facias, but muſt ſue out his Scire facias &c. in the ſame Mahner as i there had been no ſuch 
Default. 2 Hawk. Pl. C. 393. cap. 37. S. 38. cites in Marg. 1 H. 4. 1. pl. 2. Firth. Scire facias 63. but 
ſays that Br. Charter de Pardon, pl. 14. in the Abridgment of the ſam: Caſe holds the contrary. 

| | j 


5.. But contra in Treſpaſs ; for the ſecond ſhall have Scire facias upon 
his Charter, becauſe they may plead upon the Original. Br. Charters de 
Pardon, pl. 14: cites 9 H. 4. 1. CC 8 6 
6. Ir was faid, that if Writ of Allowance of a Charter of Pardon of the Pardn 
Felony be ſhewn to the Jann, and not the Pardon it ſelf, this Thall not it ſelf is 


ſerve, Br. Charters de Pardon, pl. 42. cites 5 E. 4. 132. x ne ph 


| ; | | lowance.Ibid, 

7. Debt by the King upon an Obligation, the Defendaiit . Not his Br. Attor- 
Deed, and found againft him by Miſi Prins, and before the Day in Bank ney, p 11. 
the King pardoned him; he cannot plead this by Attorney; tor by zhe cites S. C. 
Judgment the Warrant of Attorney of the Defendant 7s expired; and there - 
fore he appeared in Perſon, and pleaded it in Perſon, and he pleaded it 
to the Execution without Day in Court; for if it was —ꝗ—4 a common 

Perſon, he might have Scire facias ad cognoſcendum Factum, or Audira 
Querela, and make him give Day in Court, and then to plead his Re- 
leaſe ; but ſuch Actions, nor any others, do not lie againſt the King. 
Br. Charters de Pardon, pl. 4. cites 34 H. 6. 3. & 50. and 35 H. 6. 
1, £4 5 8 855 5 
8. Appeal of Robbery; the Defendant was outlawed, and got Charter of And if the 
Pardon and 3 againſt the Plaintiff in the Appeal returnable &c. Party be re- 
without ſhewing Releaſe of the Plaintiff ; and well; for it is uſual without 3 
ſhewing Releaſe. Br. Charters de Pardon, pl. 59. cites 2 R. 3. 8. ets” Verity 


not appear, 


the Pardon ſhall be allowed. Ibid. And in this Scire facias the Plaintiff ſhall not make Attorney 


againſt him who is outlawed. Ibid. Contra upon Iſſue of Bigamy. Ibid. 

9. Note, by the Opinion of all the Juſtices, where a Clerk convict has 
Charter of Pardon, he ought to have ſpecial Writ, rehearling all the Matter, 

and the Pardon directed to the Ordinary, to make him come before the Fuftices 
10 have his Pardon allowed; quod nota: and Clerk convict or attaint 
thall be enabled by Pardon, per Fineux; quzre of Clerk attaint. Br. 
Charters de Pardon, pl. 27. cites 21 r V 

to. If one have a Charter of Pardon for Felony committed by him, the 
Court ought to allow ir. upon the Prayer of the Party that hath it; but he 
muſt produce it at the Bar, and pray upon 2 Knees that it may be allowed. 
13th November 1650. B. S. tor if he produces it not, the Court cannot 
take Notice of it, and if he pray not the Allowance of it, the Court can- 
not tell whether the Party do accept of the Benefit of it; and he does it 
on his Knees to expreſs his Thanktulneſs for the Mercy afforded him by 
the Pardon. 2 L. P. R. 2711. Tit. Pardon. 5 | bs 

| : 11. 11 


foall not plead upon the Original, and nothing remains That in B NR? 
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_ diſcharge an done. 5 e 
| Outlawry CILES 21 E. 4. 72. 


dant in Meſ- Bail where the 
ne Proceſs 
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11. A Pardon of Felony with a Clauſe of Tranſportation was allowed, and 
the Party diſcharged without finding Sureties ; but per Aſtry, the uſual 
Courſe is to inſert the Clauſe for finding Sureties to tranſport himſelf 
within ſuch a Time; but per Cur. he ought to tranſport himſelf within the 


Time at his Peril; and therefore it was allowed &c. Comb. 15. Paſch. 2 
7 Jac. 2. B. R. Anon. - 
* A Man 


12. 5&6W.& M.13. The AG of * 10 Ed. 3.2. for finding fix Mainper- 
pum eo 4 ners or ſubſtantial Perſons to be bound for the Good Behaviour of a Perſon whs 


Telinies is pardoned for Felony, is hereby repealed + And it is enatted, that if a Pardon 
to ſeveral be pleaded for Felony, the Court may, at their Diſcretion, remand or commit 


3 4 the Perſon to Priſon, there to remain till he enters into a Recopnizance with two 
taken an 


e ſufſicient Sureties for his Good Behaviour for any Time not exceeding q Years. 
compell'd to ; pen | X 
DCs ts Provided, that if ſuch Pardon be pleaged by a Feme Covert or Infant, ſuch 
both, and Feme Covert or Infant may find two Sureties to enter into a Recognizance for 
pleaded Par- n hem. | | . | | 
don of them; 3 | | | 8 5 | | 1 
and becauſe he — Surety according to the Statute 10 E. z. de bene gerendo, and after made an Affray 
pon J. N. the Pardon was void, and another Judgment was given upon him, that he ſhould be Han 4 
by the Neck ; and he was executed. Br. Corone, pl. 133. cites 3 H. 7. . This ſeems to be Clark's 
Caſe cited Mo. 466. pl. 662. in Cole's Caſe, where one indicted of Burglary [and convicted] was 


_ afterwards guilty of a Breach of the Peace, and upon ſuggeſting the ſame to the Court, and praying 
Execution to be done upon him, it was ſaid by Ive Clerk of the Crown, that THhiddon was hang'd in 


the Queen's Time for the like Cauſe, after Pardon ; and that the Pardon was conditional, viz. Ita quod 
ſe bene geſſerit verſus cunftum Populum Dominz Reginz. Mo. 466. Paſch. 39 Eliz. | 


13. If one who appears to be attainted of Felony, whether by Outlawry 

or otherwiſe, on an Appeal carried on at the Suit of the Party, get a Par- 

don from the King, he muft ſue a Scire facias againſt the Appellanr, before 

the Pardon ſhall be allowed, unleſs the * appear gratis, and con- 
feſs that he will ſue no farther &c. 2 Hawk. Pl. C. 392. cap. 37. S. 35. 


— 


of (U. a. 11) Pardon, Allowed at what Time. 


1. 11 PON the fir/t Nihil returned upon Scire facias upon Charter of 

Pardon of Outlaum, the Plaintiff ſhall not be received to Count; 

_ contrary upon the ſecond Nihil. Br. Scire facias, pl. 45. cites 48 
„ | 3 


General Par- 2. A Charter of Pardon of Feloay being ſhewed to the Court, ſhall be 


Gon __ allowed a e an Indictment, and Execution ſhall not be 
plea ita Hominis nulla eſt cunctatio longa, Jenk. 137. pl. 82. 


after Fudg- ook 8 „ i „ 3 
ment, and not allowed till the Parties were agreed. Toth. 136. cites Tr. 1590. Weokes v. New borow. 


3. The Court refuſed to allow a Pardon till the Priſoner had paid his 

Fees, ſcil. Gloves to the Judges, and alſo to the Officers, acgording 

to Sir John Bell's Caſe. 4 E. 4. 10. b. And the Clerk ſaid that the 

Fees were ready, upon which the Pardon was read. Sid. 452. Paſch. 

22 Car. 2. B. R. 1 . ee 5 F i i 

| . 2 V. S M. Seſſ. 1. cap. 10. No Proceſs of Outlawry at the Suit of any _ 

dhe Deen. Parkin Plaintiff, F.-cnn be ftaid, unleſs the Baden appear and put in 
aw requires it, and take out a Scire facias; nor ſhall. 

this Pardon diſcharge any Outlawry after Fudgment, till Satisfattien or 


can have the 


Benefit of Agreement with the Party. 


this Pardon, 


he muſt pay Coſts of the Outlawry to the Plaintiff, tho there is no Mention of any Thing but his appear- 


ing and putting in Bail. 2 Vent. 210. And Pollexfen Ch. J. faid, that the Practice had been ſo 


| the General Act of Pardon 25 Car. 2. 5. And yet in that Statute the Clauſe concerning Outlaw ries 
| bs the ſame Purpoſe, and no Mention made of the Coſts of the Party. Ibid. ” 


5. A 


* n 8 


* 


ä 


81 


torn de Briefs, pl. 109. cites 21 E. 3. 


returned twice Nich il, or otherwiſe the Charter ſha 


the Charter thould be allowed; quod nora. Br. Scire facias; pl. 
cites 48 K. 3. 3. _ NE EE: . 3 


ſerved againft the other, yet the Plaintiff was compelled to count again/t _- 
him; otherwiſe in Debt brought by other Perſons. Br. Scire facias, pl 


Prerogative of the King. 
22 A Pardon for Treaſon cannot be pleaded until the Priſoner be 
charged with the Inditt ment for the Offence committed; for before he is 
charged by the Indictment, it doth not appear to the Court that he is 
the Perſon that is pardoned by the Pardon. 2 L. P. R. 270. Tit. 
Pardon. 5 

6. Where a Pardon of the felonious Killing of J. S. has been pleaded to 
an Indictment of Manſlaughter by the Coroner's Inqueſt, the Court in Pru- 
dence has refuſed to allow it till the Fact has been found Man/laughter on- 
Iy by Fury directed by a higher Court. 2 Hawk. Pl. C. 386. cap. 37. 


3 1 "Y 


2 (U. a. 12) Pardon. Allowed upon what Return to the 


Scire ſacias. 


1. IN Account, the Defendant was outlawed, and got Pardon, and had Scire But by 40 E. 
facias againſt the Plaintiff, who was returned Mhil, and the Par- 7 * 1 

don was allowed upon a Nihil returned, and he went quit. Br. Re- $i. is 
6 3 Bi | der thelike is 
EE. z 19 E. 3. Ibid. 
5 5 | a | WY —Þr. Char- 
ters de Pardon, pl. 5. cites 40 E. 3. 1. ſays, It is greed that the Plaintiff ſhall be returned warned, or 


not be allowed, and that upon two Nichils, or one 
Garniſhment of all the Plaintiffs, it ſhall be allowed. | : = | | 


2. Treſpaſs by three, the Defendant was outlawed, and ſued Charter of Br. Charters | 
Pardon and Sire facias againſt the Plaimiffs, the Sheriff returned one © Pardon, 
warned, and the other Nihil; and the Defendant prayed Allowance ; & B & 
non allocatur; for two are not warned, nor is there more than one 
Nihil returned, but he Hall have Scire facias alias, and there, if the 
Sheriff returns Nihil again, the Charter thall be allowed, for he who 


was warned did not come; Note, that two Nichils conntervail Scire feci. 
Pr. Scire facias, pl. 14. cites 40 E. 5. 1.———And in the next Caſe 
there, it was agreed, that if upon the Scire facias the Sheriff returns the 


Plaintiff dead, the Detendant thall go quit; quod nora. Ibid. _ 
3. Two were outlawed in Debt at the Suit of two, and one of the Out- Brooke 
laws ſuel Charter of Pardon, and had Scire facias againſt the Plaintiffs, maXs a 


| 8 1erc, if af 
and the one was returaed warned, and did not come, and the other Mhil, by 2 


| ; : the Day all 
which the Defendant would have gone quit, becauſe the Default of the th, Plaintiffs 


one Plaintiff in Debt thall be a Nonſuit of both, & non allocatur ; come, and 


but he was compelled to ſue Sicut alias againſt him who was returned Nihil, this Defen- 


and Idem dies to the then; and if he thould be returned Nihil again, then 220 3 
46. ter, and the 
other not, if 


they might 


cecunt arninſt is Defendant, who appeared without the other, for he ſays in the Action of Debt they 


cannot; but by the Reporter, when it comes to this Point, the Outlaw ſhall have [dem dies by Main- | 


priſe, till the ether has ſued tis Charter of Pardon, and then to count againſt both. Br. Scire facias, pl. 46. 
eites 48 E. 3. 3.——Br. Default, pl. 12. cites S. C. e %%% 


4. Where Scire facias upon Charter of Pardon upon Otlawry at the Br. Execu- 
wit of Exccators was returned ſerved at the Alias arainſt the one, and not told pl 8 4. 


Brooke ſays 
the Reaſon 
ſeems to be, 


3 2 | 3 | 2 inalmuch as 
Executors may be ſummoned and ſevered, and he who comes firſt by Diftreſs ſhall anſwer. 


57. cites 3 H. 4. 10. 


4. Treſpaſs againſt three, who are returned Outlated upon erroneous Br. Scire 
Prece/s, and the one nd Charter of Pardon, and Sciie Facias againſt the Ace pl. 55- 
| — | | — lain- 


Cites $ C. 
— Hs | 


Prerogative of the King. 


60 
Br. Utlawry, Pla;atiff, who is returned dead; the Charter ſhall be allowed, and when 


1 dates t ye other has Charter of Pardon, he ſhall have it allowed without ſuing 


And in Ap- Scire Facias; for it appears to the Court that the Plaintiff is dead, Br. 
eal, if the Charters de Pardon, pl. 61. cites J H. 4. 30. and 9 H. 4. 7. 

Bent is 

outlawed, and ſues Charter of Pardon and Scire facias againſt the Plaintiff «cho is returred dead, another 
Sci re ſacias ſhall nor iſſue againſt the Eeir of the Plaintiff, bur the Charter ſhall be allowed, and he 

diſcharged ; quod nota. Br. Charters de Pardon, pl. 28. cites 38 H. 6.13 Br. Scire faCias, pl. 149. 


Cites S. C. 
6. Scire facias againſt the Plaintiff an Abbot ; upon Ontlawry and 
Charter of Pardon granted to the Detendant, who was outlawed at the 
Suit of the Plaintiff, the Sheriff returned, That the Plaintiff was depoſed 
before the coming of the Mrit, and the Detendant went quit Sine Die; quod 
nota at the firit Scire facias, and yet it is not returned ſerved. Br. Scire 
 - © Yactas, pl. 145. Lites 1 H. 6. 2. 2 | 2s, 
S. P. Br. m. Debt by F. Abbt of W. againſt D. till the Defendant is outlawed, 
Charters de and ſed Charter of Pardon againit the Abbor, the Sheriff returned that le- 
E 1 Gs fore the Teſte of the Sci. fa. the ſaid . Abbot was, and yet he is depoſed, and 
II. 6.2. another elected per quod ipſum Scire facere non poteſt per nomen F. Abbot pront 
breve Exigit ; and a good Return, and the Charter allowed; tor it 
amounts to as much as Mortuus eſt, for it is a civil Death. Contra up- 
on ſuch Scire facias againſt Baron and Feme, and the Sheriff returns that 
they are divorced ; for Perſons divorced may be warned; contra of dead 
Perſons. Br. Charters de Pardon, pl. z. cites 2 H. 6. 5. 
8. Debt by a Dean and Chapter, the Defendant was outlawed, and ſued 
Scire facias upon Charter of Pardon, which was returned ſerved, and the 
Plaintiff did not come, and the Defendant ſurmiſed that the Dean 1s dead 
after the laſt Continuance ; and becauſe the Plaintiff's Attorney could not 
eny it, the Charter was allowed. Br. Charters de Pardon, pl. 56. cites 
1 5 . 3 hw 
9. In Appeal of Death, the Defendant was outlawed, and got Pardon of 
the King, and had Sire facias againſt the Appellor without ſhewing Re- 
leaſe, or other Thing; and yet divers Books are, that he ſhall not have 
Scire facias, without thewing Writing or other Thing, which will bar 
the Plaintiff of Execution. Hufley agreed, that the Scire facias lay 
well, without ſhewing any Thing; and the Sheriff” returned upon the 
Scire facias, that the Appellor is dead; and therefore per Judicium, the 
Pardon was allowed without ſuing Scire facias againit the Heir; tor the 
Suit is given to him who is Heir to the deceaſed, who has no Feme, 
add if this Heir dies, his Heir, ſcil. the Heir of the Heir ſhall not have 
Appeal nor Execution; for it is an Action which dies with the Perſon, 
Br Scire facias, pl. 166. cites 9 H. 7. 5. | | | 


See (U. a.10) (U. a. 13) Pardon. Writ of Allowance neceſſary in 
. Ton TT > 


1 O particular Pardon, be it at the Coronation or any other, of 
any Offences whatſoever, that is abſolute without any Condi- 
tion & c. need any Writ of Allowance; but when the Pardon is condi- 
tional by Force of the Act of 10 E. 3. cap. 2. there a Writ of Allow- 
ance out of Chancery, teſtifying that the Condition is performed, v1z. 
Surety found pe? {I to that Act, may be had, or the Party may 
lead the finding of Surety &c. and vouch the Record. 2 Inſt. 234. cites | 
Hill. 26 E. 3. coram Rege. Rot. 21. x 
2. H. was indicted of Treaſon, and produced the Queen's Pardon, 
without any Writ of Allowance thereof; and Pope, ſecond Clerk 5 
| | | the 


Prerogative of the King. G1 
the Crown, informed the Court, that the Precedents were, that in Caſe 
of Treaſon it was uſual to allow the Pardon without any Writ of Al- 
lowance, but not in Felony. Whereupon the Pardon was allowed. 
Cro. E. $14. Paſch. 43 Eliz, B. R. Sir Henry Linley's Cale. 
A Pardon was pleaded without a Writ of Allowance 3 and the 
Court ſaid, that if there had been a Non ohſtante in the Pardon, in this 
Caſe they would have allowed it without ſuch Writ. Sid. 41. Paſch. 
13 Car. 2. B. R. Howard's Caſe. | 
4. C. was outlawed for Murder, and brought a Writ of Error to reverſe . 
it, which being done, he was forthwith arraigned, and pleaded his 
Pardon under the Great Seal, in which there was a Non ob/tante for his not 
finding Sureties for his Good Behaviour. Per Holt Ch. J. the Pardon 
ought not to be allowed, without a Writ of Allowance directed to the 
Judges of this Court, our of Chancery, teftifying that he has found Sure- 
ties before the Coroner and Sheriff &c. according to the Statute. But 
by the other Judges, the Pardon ought now to be allowed without any 
| Writ of Allowance, becauſe the Party hath three Months given by the 
Statute after the Pardon to find Sureties, under the Penalty that his Par- 
don ſhall be void, if he does not do it. Nota, That afterwards in the 
ſame Term the Writ of Allowance was brought into Courr, and upon 
Prayer &c. it was recorded under the Pardon. Carth. 120. Paſch. 2 
W. & M. B. R. Cooke's Caſe. e 5 e e 
F. Pardon of Murder is conditional, viz. The finding Sureties, and S. P. per 
there mutt be a Writ of All-wance, ſignifying the Performance ot that 3 . 
Condition; and 'tis not meerly at the Peril of the Party; for we ought 8 
not to give a final Judgment upon Ignorance of its Performance. Per may be 
Holt Ch. J. Show. 283, Mich. 3 W. & M. The King v. Parſons. pleaded 


2 0 5-45 without any 
Writ of Allowance, becauſe that is abſolute. Freem Rep. 805. Mich. 1691. S. C by Name of Parſons's 
Caſe — While the Statute of 10 E. 3. 2. ſtood in Force, Pardon of Felony could not be allowed with- 
out a Writ out of Chancery, commonly called a Writ of Allowance, teſtifying that the Party had 


found Sureties 5 * according to that Statute, unleſs it were diſpenſed with by a Clauſe of Non ob- 
e 


ſtante ; but the Neceſfity thereof is taken away by 5 & GW. & M. 13. which has repealed the ſaid 
- Statute of 10 E. 3. 2 Hawk. Pl. C. 398. cap 37. 8. 70. | | | | 


6. M. pleaded his Pardon, and being ask'd for his Writ of Allow- 
ance, it was anſwered, that it had been allowed in the Old Bailey; and 
after ſome Debate it was allowed here, without a new Writ, Comb. 230. 
Mich. 5 Ann. B. R. Sir Richard Manſel's Caſe. 1 


et ene 


— 


(C. a. 14) Pardon. Advantage thereof taken by whom, 2 
when, and how. 4 CT. 3) 
1. A MAN fruck a Furor, by which it was awarded that his Hand 
A be cut ff, and the King granted his Land to another; and after 

the King pardoned him the Amputation of his Hand and Iprijoument, and 
whatſoever to him belonged, and then the Offender died; and the Heir 
brought Scire facias againſt the Patentee, and re-had his Land. Ir, 
Charters de Pardon, pl. 70. cites 41 E. 3. 25 © e he 
2. A Man was tound in one Obligation by Name of R. T. and in another Br. Miſno- 
by Name of F. S. and was outlawed upon both, where his Name was R. Z. mer, Xt 
and ſued Charter of Pardon thereof by Name of F. F. only; and it was al- e 
lowed, and he went quit of the other, for it cannot be intended the 

fame Perſon. Br. Charters de Pardon, pl. 3. cites 3 H. 6. 2. Br. Charters 

3. Where two are appealed, and are outlawed, and ſuc ſeveral Charters de Pardon, 
of Pardon, they thall have ſeveral Scire facias's. Br. Scite facias, pl. p! fo 
17. Cites 8 E. 4. 13. | f LS oo 


| H 
1 in gly 


” 
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In the Star- 4. If a Delinquent in the Har-Chamber pleads Not Guilty, he ſhall not 
88 have Benefit of the General Pardon at the Hearing; for he ought to plead 
not to allow the Pardon, and to aver in Fact that he is not any 1 the Perſons excepted, 
Defendants Or otherwile the Court is not to allow him the Pardon. By the Opi- 


the Benefit nion of both the Ch. Juſtices, ro which the Lord Keeper agreed. Mo. 


of a General 619. Mich. 42 & 43 Eliz. in Caſe of Blake v. Allen. 


Pardon at 
the Heavine of the Cauſe, unleſs they præyed it by their Arſwer in Court; and the Reaſon is, becauſe it 
coes not appear to the Court, that they are not Perſons excepted in the Act. Obiter. Mo. 770. Dags 


v. Penkevell, cites a like Caſe of jener v. Waden, and Wentworth v. Wade. 


5. A. was outlawed after 13 before the General Pardon of 
the 43 Eliz. and after the Pardon died. Upon which his Executors 
make Satisfaction, which is conteſs'd of Record, and plead the General 
Pardon, with an Averment that they are none of the Perſons excepted. 
therein. It was reſolved that the Executors may take Benefit of it; for 
the Act is, That all the King's Subjects, their Heirs, Succeſſors, Executurs 


- and Adminiſtrators ſhall be acquitted &c. which is to be expounded l 


beneficially for the Subject. And tho' the Proviſo is, that the Act thall 
not extend to any Perſon outlawed on any Writ of Ca. Sa. ll Satis- 
faction or Agreement made with the Party, yet the Act veſts ſuch an In- 
tereſt in the Perſon outlawed, that tho? he dies, yet his Executors may 
make Satisfaction, and have Benefit of the Pardon. Per Cur. 6 Rep. 
79. b. Trin. 5 Jac. C. B. Sir Edward Phitton's Caſe. 5 
6. Bill was exhibited in the Star-Chamber againſt C. and ſeven or 
Eight-ſcore Dutchmen, for Buying and Tranſporting of ſundry great Sums 
of Money. The Detendants pleaded in Bar Not Guilty, and afterwards 
in their Rejoinder pleaded the Pardon by Parliament 7 Jac. which ex- 
rended to keying of Money, but not to Tranſporting. And upon this 
a Queſtion aroſe, Whether ſo many of the Defendants at were neither 
Nataraliz'd nor Indenizen'd were capable of the Pardon. And it was 
argued, that the General Pardon in the Preamble, and in all Parts, 
uſeth the Words of Loving and cbedient Subjects; whereupon the Ch. ' 
did in a Manner expreſsly hold them out of Relief. But Lord Hohart 
ſays he avoided that Queſtion, as being nor neceſſary ; for he ſays they 
all agreed that ir did no Good in the Rejoinder. But he ſays he told 
the Attorney-General, that he held the Dutch living here within the 
King's Protection, being of a Friend Country, to be allo truly under his 
Subjection, and therefore capable of the Title of his loving pes ihe wa Sub- 
jects, but not of the diſtin Title of Natural Subjects, which is uſual in 
Statutes, ſet in Oppoſition againſt Denizens and Strangers. And be- 
ſides, the General Pardon hath Reſpect of Retribution for the Subſidy, 
wherein Strangers pay more than we, and in ſome Sort may be called 
Grantors; for by living here they tacitly ſubmit to our Laws, and ſo 
their Grant and Conſent is involved in the Conſent of Parliament. And 
he thought no Judge would doubt but that ſuch a Stranger ſhould have 
the Benefit of ſuch a Pardon againſt common Penal Laws, and other 
common Offences. But if the Stranger were not in the Kingdom at the 
Lime of the Pardon, then he were not within the Bencfit ; for he is no 
otherwiſe a Subject than by his Reſidence here. Hob. 270. Courteen's 
Cal: VVV VC 
J. None ſhall be obliged to /ay the Streſs of his Caſe on any particular 
N ords or Clauſe in a particular Pardon, but may take Advantage of the 
Whole. 2 Hawk. Pl. C. 398. cap. 37. S8. 68. 2 | 
8. He that will take the Benefit of a General Pardon, ought to plead 
the Statute by which the General Pardon was granted. 21 Car. B. R. 
8 Ed. 4.7. 4 H. J. 8. That the Court may judge whether his Offence 
be pardoned or not, which they cannot do, except the Pardon be plead- 
ed, and that the Party he ι he is comprized in the Pardon, and not excefti- 
ed out of it. 2 L. P. R. 268. Tit. Pardon. 
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(U. a. 15) The Effects and Conſequences of a Pardon. 


1. TOR breaking of the Priſon of the K ing, the Appellee ſhall be oyft- S. C. cited 
ed of Bartel; bur if he can thew the King's Pardon for the Break. Þy the Ch. J 

ing it, he. hall have the Battel ; for the Breaking is to the King, by the Trin 1 
Opinion of the Court. Br. Battail, pl. 3. cites 1 Afl. 3. Jac. in Caſe 
8 g : of Cudding- 
ton v. Wilkins, who ſaid that the Reaſon of the Preſumption of the Guiltineſs is the ſame after 
the Pardon as before; but that the Reaſon of the Caſe is, that the King's Pardon not only clears the Ot- 
fence it ſelf, but all the Dependencies, Penalties and Diſabilities incident unto it, and that againſt the 


Appellant; for tho the Appellant has an Intereſt in the original Fact, which the King would not diſ- 
charge as againſt him, yet in the Breaking of the Priſon he had none but oblique. = 12 


2. If the Heir of the Tenant of the op enters after the Death of his Fa- If nt tab 
ther, and the King pardons to him all Manner of Entries made upon his Poſ- by Fe rd ; 
ſeffron, yet he has no Frank-tenement, inaſmuch as the Statute is Quod JJ", 


nullum acereſcat ei Liberum Tenementum. Br. Charters de Pardon, 3 
pl. 43. cites 5 E. 4. 4. per Danby. e fund by Of: 


| fs 8 ce, and i 
after the King pardons it by Act of Parliament, or by Letters Patents, yet the Heir . ſue Livery; for it 
is not reſtored to him by the Pardon. Br. Charters de Pardon, pl. 54. cites 30 H. 8. Fut if the 
Pardon was granted before Office found, and at the Making of the Pardon the Heir is of full Age, he ſhall 
retain the Land; and Office found after the Pardon ſhall not grieve him. Br. Charters de Pardon, pl. 
54. cites 30 H. 8. Where Office is found before the Pardon granted, the Pardon ſhall not ſerve; for 
then the King is ſeiſed by the Office, and there a Releaſe or Pardon cannot give it, but there o:eght to be a 
Gift or Grant. Br. Charters de Pardon, pl. 52. cites 29 H. 8. | | n 


3. Appeal of Robbery ; the Plaintiff has Fudgment againſt the Defen- 
danr, and the King pardons him, yet he „hall /uffer Execution, unleſs the 
Plaintiff upon Scire facias would conteſs that he would not ſue further. 
Br. Appeal, pl. 128. cites 11 H. 4. 16. | e 
4. Attorney had made Capias, of which there was no Original; by 
which Attachment iſſued againſt him, and he was taken and examined, 
and confeſs'd it, and was committed to the Fleet, and was there for a 

ſonth, and then was put to his Fine, and was ſworn that he ſhould not 
meddle any more in the Law in any Court, and his Name ſtruck out of the 
Roll of Attornies; quod nota. Per Newton, Hereatter you may have 

Charter of Pardon of the King, and come back; for the Biſhop may al- 
ſoil you of this Oath. Br. Attorney, pl. J. cites 20 H. 6. 3). 

5. If Alienation without Licence be pardoned by Act of Parliament, the 
Party may enter without Ouſter le main, or Amoveas manum 3 but con- 
tra by other Pardon by Letters Patents; note the Diverſity. Br. Char- 


ters de Pardon, pl. 53. cites 29 H. 8. 


6. If the King pardons a Mun attainted of Treaſon or Felony, and after 2 L. P. R. 
he purchaſes Lands in Fee, and takes Feme, and has Iſſue, and dies, kg | 
this Iſſue ſhall inherit; tor by the Pardon he was well reſtored to his (je S. C 
Blood; becauſe he is thereby inabled to purchaſe, and need not to this Ser cant 
Purpoſe have Reſtitution ; and this Reaſon ſerves for the Iſſue had before Hawkins 
the Attainder and Pardon, Dal. 14. pl. 3. 1 Mar. 1 Anon. per Brom- 1 _ 
ley and Portman. RES 


cannot reſtore the Blood, ſo as to make the Perſon attainted capable either of inhericing others, or of 
being inherited himſelf by any one born before the Pardon; yet if ſuch Perſon have a Son born after, 
and purchaſe Lands, and dies, ſuch Son may be his Heir, unleſs he have an elder Brother alive born 
before the Pardon; for a Pardon does, as it were, make a Man a new Creature, and give him a new 
Capacity, in Reſpect whereof his Iſſue born after the Pardon may be his Heir, as to Lands purchaſed 
after the Pardon, in the ſame Manner as if he had never been attainted. 2 Hawk. Pl. C. 458. cap. 49. 
8. 51.— And Ibid. 396. cap. 37. S. 57. The Serjeant ſays, It ſeems agreed that the King's Pardon 
cannot ſalve the Corruption of Blood by Attainder of Treaſon or Felony. 71 5 


7. One Burton a Parſon was deprived for Adultery, and then came a S. C. cited 
General Pardon of Offences, inter alia, of Adultery. - Reſolved that Hob. 293.— 


ORs + 5 s by 


— 


6 * 
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412. Har- 
ris v. White. 


This ſeems Cites D. 135. Burton's Caſe. | 
.to be S.C. as 35 d 


Toombes v. Etherington.—— And again denied per tot. Cur. Sid. 222. 


= S. C.'b 


ton v. A 

| 4 N Party is cleared of the 
that he , V. Wilkin. 
could no 95 


don, it might have been excuſed if he knew it not, becauſe it is an Act of Juſtice. 


the Fine to the King, and that the Sentence could not take away 


the Office. Cro. C. 55. Mich. 11 Car. B. R. Bennet v. Eaſedale. 


ſhop of Lincoln. 


& M. C. B. Lord Petre v. the Univerſity of Cambridge. 


operated by Way of Reſtoration, and made him a new Creature. 
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S. P. Palm. by Virtue thereof he was nom become Parſon again, without any Sentence 
to avoid the ſaid Deprivation; for by the Pardon the Adultery, which 
— Sid. 168. Was the Cauſe and Foundation of the Sentence of Deprivation, is diſ- 
pl. 2+. ſays, charged, and by Conſequence all that depends upon it. 6 Rep. 13. b. 


Lat. 22. 8cffon's Caſe, tho the Report there ſuppoſes it to be in another Time. This Caſe was 
denied to be Law by Windham J. who ſaid that tho Lord Coke cites it out of Dyer, yet no ſuch Caſe is 
to be found there; and that it has been often denied: And without Doubt it is not Law, that a Parſon 
Mall be reſtored by the Relation of the Pardon, without other Act. 1 Sid. 164. Mich. 15 Car. 2. 
B. R. in Caſe of the King v. Wainwrite and Jefferies ——And again denied. Sid. 168. in the Caſe of 


Hob. 81. 8. In Caſe for Words, the Defendant: juſtifies, becauſe the Plaintiff 
Trin 13 had /e Sheep; and the Plaintiff replies a General Pardon. The Court 
8 7 hel upon Demurrer, that by the Pardon both the Puniſbment and Fault 
Cudding- were taken away, for that the Wrong was done to the King by the Com- 
Ui- mon Law; and the Rig being Supreme Head, if he pardons, the 
'rong. Brownl. 10. Trin. 12 Jac. Coddington 


more call him Thief in the-preſent Tenſe, than to ſay that a Man has the Pox, or is a Villein, after he 
is cured or manumirted ; but that he had been a Thief or a Villein, he might ſay. And it was held no 
great Difterence, tho' this had been a ſpecial Pardon, and not known to the Defendant ; for he muſt 
tale Hecd at his Peril, that he does no Man wrong._—S. C. Hob. 67. And 7 that in the End it 
was adjudged for the Plaintiff, tho it may be he knew him not to be within the Pardon; for there is no 
Cauſe to favour idle and injurious Words. But perhaps if he had arreſted him for the Felony after Par- 


9. A. was Chancellor of a Dioceſe, but was deprived and fined &c. by 
the Star-Chamber tor certain Miſdemeanors : B. obtained his Office. A. 
was afterwards pardoned. It was held by all the Judges at Ser- 
jeant's-Inn, that the Pardon had avoided the whole Sentence, except as to 


Office, being a Freehold; and ſo A. was allowed to proſecute his Affiſe tor 


10. T. the Patron preſented A. by Simony, and then A. died, and then 
he preſented B. and then the King preſented; and then came the Act of 
General Pardon in the 25th of Car. 2. wherein there is a Clauſe of Reſtitu- 
tion of Forteiture &c. And the Queſtion was, whether or no this had 
reſtored the Party to his Right of Preſenting. Per North Ch. ]. 'Tho' 
the King does pardon the Simony, yet the Di/ability remains ſtill upon 
the Perſon, and renders him incapable of the Benefice, as was reſolved 
in the Caſe of Potllips and Drite lately. But the Court was divided 
in JT and that which made the Difficulty of the Caſe was, becauſe 
the King had preſented here before the Act of Pardon; and altho' the 
King may revoke his Preſentation by expreſs Words, yet whether or 
no the general Words of Reſtitution contained in the Pardon thall 
amount to a Revoking of the Preſentation, and of reſtoring the Party 
to his Right of Preſenting, is the Great Queſtion. Et adjornacur. 
Freem. Rep. 198. Trin. 1675. C. B. The King v. Turvill and the Bi- 


11. The King pardoned inter alia, all Fudgments and Convictions for 
not coming to Church. And it was agreed, that this Pardon did not only 
pardon the Conviction of Recyſancy, but alſo reftored the Party to his 
Ability, notwithſtanding he had not conformed. 3 Lev. 333. Trin. 5 W. 


12. A. was indicted and tried at Bar for High Treaſon ; and it was 
objected to the Evidence of B. that he had food in the Pillory upon 4 
Judgment in an Information for Perjury ; and it was held by Holt Ch. 

J. chat he was reſtored by the General Pardon of 2 W. & M. which 
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it was inſiſted, that the 3 and Diſability in this Caſe flowed from 
the Fudgment, and not from the Crime, which might be pardoned evxen 
by the King alone, tho? where it flows from the Crime, it can't be par- 
doned but by Ag of Parliament. Salk. 689. Paſch. 5 W. 3. B. R. The 
King v. Crosby. 5 | 

13. A, was convicted of Barretry; and upon this his Evidence being 
objected to, the Record was produced, and the judgment was to pay 
500 Marks, but was not to ſtand in the Pillory. This being held to be a 
good Objection (becauſe the Diſability ariſes from the Infamy of the 
Crime, whether the Puniſhment be infamous or not) it was then inſiſt- 
ed to be within the late General Pardon. It ſeems to have been held 
per Holt Ch. J. that the Conviction, was pardoned, and che Party re- 
ſtored to his Credit by the Act of Parliament, but that the King's 1 
Pardon could not have reſtored his Credit, the Diſability in this Caſe 
being incurr'd by the Infam of he Crime, and not of the Puniſhment. 
Salk. 690. Mich. 12 W. 3. 5. TheKing / For 
© The . Been attainted and pardoned; and permitted to go be- 


- 


yond Sea, his Creditors moved to charge him in Cuftodia.; but Holt Ch. 

J. refuſed it, for this would defeat the Queen's Pardon, by. diſabling 

him from going beyond Sea, which was the Condition of the Pardon; 

and there is no Reaſon that the Pardon ſhould enure for the Benefit of 

the Creditors, to the Prejudice of the Party, and put them in a better 
Condition than before; for if the Attainder had continued he would have 

been hanged. Salk. 500. Hill. 1 Ann. B. R. Foxworthy's Caſe, © 
15. The Crime being pardoned cleanſes the Party from the Guilt, Per It diſcharges 
Raymond Ch. J. Gibb; 108. and 851 it was ęxpreſsly adjudged ſo per 9 15 
Holt Ch. J. in the Caſe of Aaron Smith. 2 Salk: 689. — . 


Conſequen- 
3 ME RE ff ory. wig owns oP Tron 1 = ; £. 
Crime. 12 Mod. 119. The King v. Grbenyelt.—A General Pardon doth diſcharge not only the 
Puniſhment which was to have been inflicted upon the Perſon that did commit the: Offence gardoned; 


but alſo tbe Gurlt of the Offence it ſelf. It pardons Culpa ſo clearly, that in the Eye of the Law the Of- 
fender 1s as innocent as if he never had cominitted the Offence, io far doth Mercy extend therein. 2 
L. P. R. 250. Tit. Pardon. | . | To ks y 
16, If an Indiftment oh the Statutes of Forcible Entry be removed into 
R. R. and the Defendant, having been turned out of Poflethon by the 
Grant of Reſtitution to the Proſecutor by the Juſtices of Peace, tra- 

verſes the Force in the King's Bench, and then the Offence is pardoned 
by a General Pardon, the Court cannot proceed on the Trial, notwith- 
ſtanding the Defendant would waive the Benefit ot rhe Pardon, be- 
cauſe ir appears judicially, that the King can have no Benefit of a Fine 
from the Defendanr, if a Verdict paſs againſt him. Hawk. Pl. C. 154. 
cap. 64. S. 63. J · »vvv ²˙ , ˙ HI wn 
1. Serjeant Hawkins ſays, It ſeems to have been always agreed, 

That the Forfeiture of Goods by Homicide Je defendendo, may be faved by 
a Pardon (which in this particular Caſe ſeems uo purge the Offence ab 
De, mend ob aro 7 2 7 

18. Ir ſeems agreed, Thi notwithſtanding the King's Pardon to 4 


. 


 $78ift coming into a Church, contrary. ro the Purport of 31 Eliz. 6. ur 


to an Officer camung into an Office by a_ corriipt, Bargain, contrary to the 
Purport of 5 & 6 E. 6. 16. may fave ſuch Clerk or Officer from any 
criminal Proſecution in Reſpect of the corrupt Bargain, yer it all not 
enable the Clerk to hold the Church, nor the Officer to retain the Ot 
ice, becauſe they are abſolutely diſabled by Statute. 2 Hawk. Pl. C. 

396. Cap. 3). S. 565. 97nd eee e n 
19. Pardon 6. Treaſon or Felony, even after a Conviction or At- Ad — hae 
tainder, does fo tar clear the Party from the Intamy, and all other , that tlie 
Conſequences of his Crime, that he may ut only have an Action for a King's Par- 

Scundal, in calliug him Traitor ur Felon, after the Time of the Pardon, don of the 
bt ay alſo be a good Witneſs, notwithitanding the Attainder or Con- 1257 of | 
Viction; becauſe the Pardon makes him, as it were, a new Man, and Fe Hana 
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36 DPrerogative of the King. 


on a Conv ĩc- re him a new Capacity and Credit. 2 Hawk. Pl. C. 395. cap. 37. 
48 | 


tion of Man- 

ſlaughter, ; | | 

has the ſame Effect as to this Purpoſe as the Burning would have had, which is agreed to reſtore the Party 
to kis Credit. 2 Hawk. Pl. C. 395. cap. 37. S. 49. But it has been adjudged, That a Pardon ts of 


no 1 of Force as to this Purpoſe, till it has paſs'd the Great Seal. 2 Hawk. Pl. C. 395. cap. 
N. | | | 


(C. a. 16) Pardon. Pleadings. 


1. IF a Man be outlawed in Treſpaſs at the Suit of the King, and has 
Pardon, yet he ſhall not plead Not Guilty after; quod nota. Br. 
Charters de Pardon, pl. 30. cites 22 Aſſ. 47. 
If there be a 2. A Pardon was produced for Felony, which was variant from the Ju- 
Variance be- 1; nent and from the Name; and yet becauſe it 1 that it was 
3 


Aran; - the Will of the King that he ſhould be pardoned, he was remitted to 


which a Ward, and reſpited. Br. Charters de Pardon, pl. 32. cites 26 Aſſ. 46. 


Man is con- 


victed or attainted, and his Charter of Pardon, yet if there be no Repugnancy to intend that the ſame Per- 
ſon or Thing are meant in both, it may be ſupplied by proper Averments. And therefore, if one be indicted 


by the Name of J. S. Yeoman, and pardoned by the Name of J. S. Gentleman, or indicted by the 


Name of B. the Tasker, and pardoned by the Name of B the Son of W. he may make good the Va- 
riance, by averring that he is the ſame Perſon intended in ſuch Indictment and Pardon; or if in an In- 


dictment of the Death of J. S. the Stroke be ſuppoſed to have been given the 1ft of Auguſt, and in the 


Pardon on the 3d. the Party may aver that the Death of one and the fame J. S. are intended in both. 
And if ſuch variant Pardon be pleaded without ſuch Averment, it ſeems that the Court may in Diſcre- 
tion give the Party farther Day either to perfect his Plea, or to purchaſe a better Pardon. 2 Hawk. Pl. 
C. 398. cap. 37. S. 66.3 Inſt. 240. | | 5 | 


3. A Man indifed of Treſpaſs came without Proceſs, and pleaded Pardon 


of the King of all Treſpaſſes, and of this vouched Record, and had two 


Days to have his Record, Br. Charters de Pardon, pl. 33. cites 2) 


WR, 


S. P. Or he 4. If a Man is indicted of the Death of a Man, and arraigned, and 


may plead 


y pleads Pardon, and is diſcharged, and after Appeal is brought againit him, 
* 1. and the Plaintiff is nonſuited, and the Defendant arraigned upon the De- 
Diſcharge, Claration for the King, and pleads the Charter again, there he ought to 


and have ſhew it, notwith/fanding it was allowed of Record before. Br. Charters de 


Mew 1t. Br. 


Day to 1 Pardon, pl. 15. cites 11 H. 4. 41. 
Monftrans, pl. 36. cites 8. C. | 55 


8. P. 2 Hauk. F. He who pleads Not Guilty cannot plead Pardon after, unleſs it be of 
5 * . later Date, and the Charter was allowed, notwithſtanding that it va- 
r ed in Names, and Day of the Indict ment and the Appeal; but it does not 
appear what Variance; the Reaſon ſeems inaſmuch as it was of Ap- 
eal of Dearh, and a Man cannot be twice killed ; contra of Robbery. 


Br. Charters de Pardon, pl. 15. cites 11 H. 4. 


he 


King par- Pl. 199. cites 35 H. 6. 1. & concordat 19 H. 8. and in H. 4. 41. per 


dons a Fe- Cheynie; but contra M. 3 M. 1. i 
lon, and it is | 


| ſhewn to the Court, and yet the Felon leads Not Guilty, and den the Pardon, he ſhall not be 


hang'd ; for it is the King's Will that he ſhall not, and the King has an Intereſt in the Life of his 


Subject. The Books to the contrary are to be underſtood where the Charter of Pardon is not ſhewn to 
the Court, By all the Judges of England. | 


Serjeant Hawkins ſays, Ir is certain that a Man may waiye the Benefit of a Pardon under the Great 


Seal, as where one who has ſuch a Pardon, does not plead it, but takes the General Iſſue, afcer Which 
he ſhall not reſort to the Pardon. 2 Hawk. Pl. C. 396. cap. 37. S 59. ” Ty 


w_ Laches, », B. Sheriff of the County of O. returned an Exigent Ouarto ex 
pl. 6. Cites 


* —.— in B. R. and tended to aver that the Defendant is outlawed, upon Which 


ard 


41. „ Fe 
6. If a Felon has Pardon to plead, and phads Not Guilty, he ſhall loſe 
| ig 725 the Advantage of his Pardon, and ſhal l not plead it after. Br. Corone, 


” 
- 3 : 2 . 47 8 


I "2 ä ts, as. 
— 


57 
iſſued Certiorari, and the Coroners returned him outlawed by the ſame Exi- 2 Hawk. Pl. 
gent, by which the Sheriff was amerced to 50 J. and the Eftreats of it ſent Q 393. cap. 
into the Exchequer; upon which Proceſs iſſued againſt him, by which 8 8 
he came, and fhewed Pardon of all Miſpriſions, Offences and Contempts BY 
done me/ne between the Certificate of the C:roners and the Amercement ad- 
judged, and prayed to be diſmiſs'd; but the Barons awarded him to the 
Fleer, by which he had Habeas Corpora our of B. R. to the Warden 
of the Fleet, who brought him to the Bar, and ſhewed the Cauſe 
aforeſaid, and there he pleaded the fame Pardon and Writ of Allow- 
ance, and found Surety if &c. and the Attorney of the King de- 
murr'd upon his Plea ; and per Cur. Where the Eſtreats are ſent into the 
Exchequer, as above, yet the Record remains in Bank, and there it ſhall be 
traverſed, and tbere the Pardon hall be pleaded, and not in the Exchequer 
where the Hſtreat is. And Per Forteſcue Ch. J. the Points are, If the 
Words of the Pardon are ſufficient ? and if the Sheriff be attainted by 
Certification of the Coroners? and ifthe Sheriff has ſurceaſed his Time 
to plead his Pardon, or not? Br. Charters de Pardon, pl. 25. cites 36 
H. 6. 24.— And ſays, that 3 H. 6. 21. it appears that the Sheriff brought 
Special Writ out of Chancery in Nature of an Audita Querela, by 
Force of his Charter, directed to the Juſtices of B. R. that they do 
Right to him, by which he had the Habeas Corpus. And the Opinion 
of all rhe Juſtices was, that the Pardon ſhall ſerve the Sherilt'; for 
thoſe Words Miſpriſion and Offence ſhall ſerve him, for it is Miſpri- 
| tion and it is Oilence; and tho? the Pardon be before the Amercement, 
yet the Pardon is good; for the Falſe Return was the Ollence, which 
was before the Pardon, and then when it is pardoned no Amercement 
ought to be aſſeſs'd, becauſe it is pardoned; and if the Juſtices had 
had Conuſance thereot, they would not have atleſs'd the Amercement; 
and the Party has not ſurceaſed his Time to plead it; for he had not 
Day to plead it, nor Cauſe till the Amercement was aſſeſs'd and eſtreat- 
ed, and Proceſs made for it. And this Caſe was argued in the Ex- 
chequer Chamber by all the Juſtices; & per tot. Cur. A Pardon grant- 
ed at the Suit of the Party ſhall be taken more ſt rong for the King, and 
more firong againſt the Party; but a General Pardon, or Pardon granted 
ex nero Motu, ſhall be taken more ftrong againſt the King, and moſt 
for the Benefit of the Party; for it is intended there that the King is 
appriſed of the Matter; Contra where it comes by Suit of the Party, 
or by Surmiſe: And it was ſaid, that where the Sheriff returns Quarto 
exactus, and the Coroners above certify that the Defendant is out- 
lawed, it ſhall be intended that the Certificate of the Coroncrs is true, 
becauſe they are Judges of it, and the Return ot rhe Sheriff is falſe. 
Quatermain's Caſe. 5 N | „ „ 

8. Where a Man pleads Pardon granted by Parliament, he ought to 8 P Br. 
aver that he is not any of them who are excepted, and that he was not Ad- CN; 
herent to M. «who was excepted, Br. Charters de Pardon, pl. 46. cites 8 $4 

E 47. dy he , , e 
9. And ſo of all other Exceptions. Br. Charters de Pardon, pl. 46. pl $4. cites 
Cites 8 E. 4. ). = 3 LY 8. P. per Cur. 
Freem. Rep. $4. Paſch. 1673. in Caſe of Philips v. Crawly.—S. P. 2 Hawk. Pl. C. 396. cap. 37. $.60. 
S P. per Doderidge J. 2 Roll. K 307. Hancock's Caſe.— dS. P. For where Pardon, Statute, 
Cuſtom, or the like, as Preſcription &c. makes Exception or Forepriſe, or Condition, or a Thing which 
amounts to it, thoſe ſhall be pleaded expreſsly Br. Charters de Pardon, pl. 66. cites 4 H. 7. 8.—8 P. Br. 
Pleadings, pl. 124. cites 8 E. 4. 7. ＋ 33 ͤũ 7]U 644 Sas „ e l 
Where aiſabling Exceptions are in the my of an Act of General Pardon, there the Party dug bt to ater” 
that be 1s not <cithin the Exceptions, but not ſo where the Exceptions are only in the Preziſo of the Act; per 
Twiſden; which the Court agreed. Keb 20. Paſch. 13 Car. 2. Whitwick v. Osbatton, S. C. ar- 
gued 1 Lev. 26. but no Reſolution.— Holt Ch. J. agreed, that there were many Authorities, that he 
that pleads an Act of Pardon ſhould ſhexv that he was net within the Exception of the Act, and cited 3 
Inſt. 234. Vet he could not think it neceſſury to do it, if the very Purview of the Att be not qualified and 
N reſtrained; for if there be firſt General Words of Pardon, and after comes a Proviſo or Exception, the 
natural Way is to plead the Pardon generally, and then re King's Attorney, upon View of the Par- 
don ſo entered upon Record in the Plea, is to ſhew that the Party is within the Exception. 12 Mod. 


_ 6153. Hill. 13 W. 3. in Cate of Ipgram v. Foot. 
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Pardon, and 


not plead, pl. 54. 


nor che 


58 Prerogative of the King. 


Serjeant Hawkins ſays, If the Body of a Statute be general as to all Perſons whatſoever, and after- 
wards ſome are excepted in the Proviſoes, perhaps it may be ſufficient to plead ſuch Pardon without any 
Averment, That he who pleads it is none of the Perſons ſo excepted, it being a general Rule, that 
where a Man is within the general Words of the Body of a Record or Dꝛed, which is qualified by fub- 
ſequent Proviſoes, it is ſufficient for him to bring his Caſe within ſuch general Words, and that the Ex- 
ceprions in ſuch Proviſoes ought to be ſhewn of the other Side. 2 Hawk. Pl. C. 397. cap. 37. S. 60. 


If a Perſon 10. And that if J. S. be excepted, and there are three 8 the Name, and 


who would | | 3 
. the other pleads the Pardon, he o, to foew it, Br. 


tage of a don, pl. 46. cites 8 E. 4. J. 
Pardon be | 


:harters de Par- 


of the ſame Name with one of the Perſons excepted by Name, it is ſaid that it will not be ſufficient for 


him to aver that he was none of the Perſons excepted, without adding that he is a difterent Perſon from 
ſuch other of the ſame Name. Bur Serjeant Hawkins ſays, How it can be tried, unleſs it appear by 
ſome Addition to the Name in the Statute, may deſerve to be conſidered. 2 Hawk. Pl. C. 397. cap. 
37. 8. 60. = EO | | 55 


It. And where it is pleaded in Pais, where the Attorney of the King is 
not prefent to confeſs the Averment, they thall make Proclamation ; and 
per Markham, the Court may rejoin for the King. Br. Charters de 
Pardon, pl. 46. cites 8 E. 4. J. 


Br. Charters 12. If a Man be brought into Court by Capias Utlagatum npon Appeal, 


de Pardon, and he pleads the Pardon of the King againſt the King, he thall have Scire 


pl 50. MS. facias againlt the Appellant, without ſhewing Matter of Diſcharge againſt 


a be him. 1 E. + 73. b. Per Huſſey Ch. J ; who thewe thereof Pre- 


miſprinted. C Gents. 


But contra it 


1s in Debt or Treſpaſs, where he is in Execution - for there he ought to ſhe Acquittance, or other Aſut- 
ter which proves the Plaintiff's Conſent. Ibid. | | 


S. P per all 13. If Recopnizance of Debt paſſes for the K ing upon Ilie tried, and after 


the Juſtices the King pardons it, this ſhall not be pleaded between Verdit# and fudginent, 
Scacc. Br. Out after Fudgment. Br. Charters de Pardon, pl. 75. cites 11 H. J. 10. 
Jours. pl. 55 TT . „„ 

94. cites 8. C. and 75 H. 6. 1. accordingly. 


S. P. Lane 14. If Oiod ei deforceat be brought, and a wrongtul Entry is found, 


51. Bently and a General Pardon in Parliament pardons all Offences, if the Tenant, 


L, Leigh— when Judgment is given againſt him, does not ſuggeſt to the Court, that 


Vaughan 


ade Ellis neither he nor his Offence are excepted, if Fudgment be entered nod Ca- 
whether, Platur, it is not Error; tor there are many Exceptions in a Pardon; and 


| ſuppoſing in a Civil Matter the Court is not bound ex Officio to regard it, but they 
rere was a gyay if they will; and therefore it e Is given Sed non in Mi- 


General ſericordid quia pardonatur, it is good; for the Judges may, if they 


the Party did Will, take Conuſance of a Pardon, tho' it be nor pleaded. Jenk. 258. 


Judges did not take Notice thereof, whether the Party might have Remedy by Writ of rst And El- | 


us ſaid No; becauſe they would alledge nothing for Error but what did & pear in the Record; to which 
Vaughan aſſented. Freem. Rep. 84. Paſch. 1673. in Caſe of Phillips v. Cr | | | 


rawly. _ | 
Serjeant Hawkins ſays, It ſeems agreed, that if any Perſons are excepted out of a General Pardon, 


the Court is not bound, and ſome have held that it has no Power, in Diſcretion to give any Perſon the 


Benefit of it, unleſs it be pleaded. 2 Hawk. Pl. C. 396. cap. 35. S. 60.——But when a Pardon 1s ge- 
neral, without Exception of any Perſon or Cauſe, in ſuch Caſe the Judges ſhall take Notice of it; per 
Doderidge. 2 Roll. R. 307. Hancock's Cafe. The Party need not to aver that his Offence is not ex- 


cepted in a General Pardon, becauſe the Juſtices have Notice ſufficient of Offences excepted by the 
Words of the Pardon, but not of Perſons ; but this reſts upon the Avermem ; by the Opinion of both 


the Chief Juſtices, to which the Lord Keeper agreed. Mo. 619. Mich. 42 & 43 Eliz. in Caſe of Blake 
v. Allen Where a General A# of Parliament excepts certain Kinds of Crimes, there is no Necd to 
aver that the Crime whereof the Perſon is indicted, is not one of ſuch excepted Crimes; but the Curt 
ou7ht judicially to take Notice whether it be excepted, or not. 2 Hawk. Pl. C. 397. cap 37. S. 62. 

Alſo where ſuch a Statute excepts only one particular Perſon, it has been ſaid that there is no Need of an 
Averment, that a Perſon indicted is not ſuch Perſon ; but that the Court is to take Notice whether he 
de, or not. 2 Hawk. Pl. C. 397. cap. 37. 8. 63. 


15. In Debt the Defendant pleaded Outlatry in the Plaintiff” at the 
_ Smr of one H. in C. B. The Plaintiſf pleaded the Pardon dt 31 Lau, 


___ 
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and alſo that he brought Scire facias, and H. was returned dead, by which 
he was adjudged to go ſine Die; upon which Plea the Defendant de- 
mutr'd in Law, becauſe it was not averr'd that he is not any of the 
Perſons excepted out of the Pardon, as 7 E. 4. 7. 4 H. J. 8. Com. 
103. But it ſeemed to the Court, that the Pardon is allowed enough 
to make any Man anſwer to the Action ot the Plaintiff, but not againit 
the Queen; for ſhe is not bound by the Allowance. Mo. 303. Hill 
34 Eliz. Athley v. Harriſon. 


capable of ſuch Benefit, and nor excepted therein, as tis ruled in Plow- 


Pardon, becauſe there is nothing before the * Court upon which to ground ſuch 
Plea, Carth. 131. 132. Paſch. 2 W. & M. B. R. The Earl ot Salis- 


16. A. was outlawed after Judgment beſore the General Pardon, and 


died after the Pardon. His Executors make Satisfaction, and withorr 
any Preceſs plead the Pardon. Adjudged, that as in this Caſe no Scire 
Facias, nor Capias Utlagatum, nor other Proceſs lies againſt the Exe- 
cutors, they may (after Sa:1sfatiion 1 come in gratis without Proceſs 
tor the Neceſlity ot the Caſe, and plea 

Averment that they are not any of the Perſons excepted. Adjudged per 
Cur. 6 Rep. 79. Trin. 5 Jac. Sir Edward Phitton's Caſe. 
17. A. was indicted of ſtealing ſome Plate from King James, whereas 


the General Pardon, with an 


it was in Truth Queen Anne's, and ſtoln from her, tor which he was 
pardoned ; and being again indicted, there was a General Pardon, ex- 
cepting Goods purloined pn the King; the Court doubting whether A. 


us within the Exception of this Pardon, adviſed him to plead. Cro. 


C. 449. Hill. 11 Car. B. R. Bell's Caſe. | | 
18. In Caſe for Words, the Detendant juftifies that the Plaintiff had 


ſerved as a Soldier againſt the King; Plaintiff demurs, by Reaſon of the 


General Pardon. But it was adjudged tor the Detendanrt ; tor that the 
Plaintiff ought to have ſewn that he was not one of the Perſons therein ex- 
cepted. Raym. 23. Mich 13 Car. 2. B. R. Harris's Cafe. 

19. In a Sire facias brought upon an Inquiſition again? A. who owed 
30 J. to F. S. who had been attainted for Murder, and executed, A. 
pleads that the was nct indebted Modo & furma, Hale Ch. B. held, chat 


upon this Iilue the Act of General Pardon could not be given in Evidence, 


but ought to have been pleaded ; this not being a General Iffue within 


the Intent of the Act, it would have been a good Bar. Hard. 421. 


Trin. 17 Car. 2. The King v. Barnard. | V 
20. The Earl of S. was by the Convention, which was afterwards * The Re 
turn'd into a Parliament, Anno 1 W. & M. impeached by the Commons S 
for High Treaſon, tor being reconciled ro the Church of Rome con- Whether he 
trary to the Statute; and thereupon he was committed to the Zower by the might not 


Houle of Peers, and there continued till the Parliament was ditlolved, plead It in 


| 4 | _ | 3 A „eh. 9 0 5 
and a new one called, and now (after a long Sethons) adjourned for 2 ey 
two Months. Aud now the Earl was &rought to the Bar by a Habeas returned by 


Corpus, and his Counſel moved that he might be diſcharged upon the new the Hateas 


0 *08 07 Oblivion, which paſs'd in the laſt Seffions ot Parliament, rohe re- Corpus, and | 


1 | 3 enter it as 
n neither his Crime nor his Perſon were excepted, but clearly within the the ame 


Act of Pardon. But per Cur. Notice cannat be taken of this AF, unleſs it Roli Ibid. 


be pleaded with the Averments 3 becauſe there are ſeveral Exceptions in in Marg. 
It, both as to Crimes and Perſons, theretore it is neceilary that che 


Parry, who would have the Benefit thereot, thould aver himſelf by Plea b 


den, and other Books; and here the Lord at the Bar cauudt plead this 


bury's Cafe. 7 = 8 

21. 12 W. 3. 2. No Pardon all be pleadable to any Impeachment by the 
Commens in Parliament. | 15 5 92 55 | 

22. It ſeems plain, that Pardous of Manſlaughter, or any other Felony 
except Murder or Rape, remain as they were at Common Lau; from 
whence it tolHloxs, that the Pardon of the Feloazons Killing of J. S. may 
be ell pleaded to an Indictment of Manj/auzhter tor M illing him. 2 Haws. 
F102. CAD SH Deb Bon | tt ae wt — 

| | 23. He 


porter adds 4a 
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23. He who pleads a particular Pardon, ought to produce it ſub Pede 
Sigilli, tho? it be a Plea in Bar; becauſe it is preſumed to be in his 
Cuſtody, and the Property of it belongs to him; yet if a Man pleads 
ſuch Pardon, without producing it, the Court may in Diſcretion :] e 
him a farther Day to put in a better Plea; and that at ſuch Day he may 
perfect his Plea by producing the Charter. 2 Hawk. PL. C. 397. cap. 


37. S. 65. 


. * 


(X. a.) Charter of the King. Non Ohſtante. | Ihe Ori- 


ginal thereof. 
ſt was aid 1, IN Time of H. 3. about the Vear 1252. the Clauſe of Non Ob- 
oe ee ſtante was uſed firſt in England by the King, in his Grants and 


er rol z other Writings, Matthew Paris calls it an odious and deteſtable 
and frf uſed Claule, And Roger de Thursby then Juffictary, fetching a deep 
in the Court Sigh at the Sight thereot in the King's Grant, cried out of both the 


of Rome, for Time and it, taying it was a Stream derived from the ſulphureous 


fil. Pat. pro- Fountain of the Clergy. Speed. 530. | 
nounced a 1 33 . | 8 
Ve againſt the ſaid Court, for introducing this Clauſe of Non Obſtante, which has been an ill Prece- 
dent, and miſchievous to all Commonwealths of Chriſtendom ; for the Temporal Princes perceiving 
that the Pope diſpenſed with his Canons, have uſed their Prerogative to diſpenſe with their penal Laws 
and Statutes, where before they had cauſed thetr Laws to be religiouſly obſerved, as the Laws of the 
Medes and Perſians, which could not be diſpenſed with. And therefore a Canoniſt ſaid, Diſpenſatio 
eſt Vulnus quod Vulnerat jus commune. And another ſaid, Thar all Abuſes ſhould be reform'd fi duo 
tantum Verba, (viz. Non CO non impedirent. And Mar. Paris, in Anno Dom. 1246. having re- 
Cited certain Decrees made in the Council at Lions, which were beneficial for the Church of England, 
Sed omnia hæc & Alia, ſaid he, per hoc Repaguium (Non Obſtante) infirmantur. Dav. Rep. 69. b. 
Paſch. 9 Jac. in C. B. in Ireland, in the Caſe of Commenda. 9 5 
The Laws concerning Non Obſtantes are none of the ancient Laws of this Land, but brought in by 
the Pope. 'The Book of 2 H. 7. fo. 6. b. & 7. firſt gave Riſe to this exorbitant Power; yet it is not 
the Opinion of all, or indeed of any of the Judges, as it is affirmed to be. Arg. 2 Mod. 261, Trin. 29 
Car. 2. in the Exchequer, in the Caſe of Arris v. Stukely. | ER | 


,. a.) Non Obſtante. Licences upon Penal Statutes. 
Eo. WW EY an Act of Parliament generally prohibits a Thing up- 


on a Penalty which is Popular, or only given to the King, 
becauſe it may be inconvenient to diverſe e Perſons, in Reſpect 
_ of Perſon, JÞlace and Time tc. the Law has given Power to the 
— _ _ King to diſpenſe with particular Perſons. Co. 11. Monopolies 88. 

2 8 * 2. Bur when the Parliament has made an Act to reſtrain * pro Bono 
$M.4.7 Pablico the Importation of ſeveral foreign Wanufactures, to the In- 
Mich. tent that the Subjects of the King may apply themſelves to the 
| Geo. in Sir MAKINg ok the ſaid Manufactures, there the King cannot for a pri 
eanvloane's vate Hain grant the ſole Importation of them to one or diverſe 

5c. che (without any Limitation) Non Obſtante the Act. Co. 11. %. 


the Kin Do iS 88. 

cannot dil. | ; eee 

penſe with a Law that is made pro Bono Publico, is to ſay that he can diſpenſe with no Law at all, for 
all Laws are ſuppoſed to be pro Bono Publico, when they are firſt made; per Herbert Ch. J. Freem. 

Rep. 493. Paſch. 1682. in Sir Edward Hate's Caſe. | M | W 5 | 


3. As the Ring cannot licence a Man to import foreign Cards, not- 
withſtanding the Act of 3 E. 4. for the Reaſon aforelald. Co. 11. 
Monopolies 88. . 
There is not 4. Where a Statute concerns the Benefit of the King only, he may 
ny Vife- dilpenſe with it by a Mon Obſtante. HD, 7. Ja. B. Jt Coke. 


rence when 
| F. Bur 


— 
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3 But where a Statute concerns rhe Benefit of the Subject, there rr. 
the King cannot dilpenſe with it by a Non Obſtante. Y. 7 Ja. B. penſcd with 
Hicman's Cale, Per Curiam. is Pro Bono 

| Publico, for 
every Law is ſuppoſed to be ſo ; but the true Difference is, when the Law gives any particular Perſon an 
Intereſt, and when it concerns no one Perſon more than another; for there, in. the firſt Caſe, the King 
cannot diſpenſe, but in the laſt he may, becauſe he alone is injured ; for though ſuch a Law be pro 
Bono Subditorum, yet it is not Singulorum, but Populi Complicati; and no One can have an Action, for 
as well every one may have an Action. Per Vaughan Ch. J. Freem. Rep 138. Hill. 1675. Thomas y. Sorrel}. 

The King cannot diſpenſe with any 'Thing that is forbid by the Statute de Piſtoribus, nor 
with the Statute againſt Mixing of Wine, for there is a particular Wrong to the Buyer. Ibid. 139. 

In Caſe of a Common Informer, after Action commenced, the King cannot diſpenſe, becauſe the 


Beginning of the Action doth attach an Intereſt in the Party, though the King might pardon it before 
Action brought. Ibid. | 


In ſome Caſes the King cannot diſpenſe where no particular Intereſt or Action was given, as in Caſe 
of Simony, or Buying of Offices &c. but that is becauſe the Perſons there are under an abſolute Diſ- 
ability, as if they were dead; per Vaughan Ch. J. Ibid. 139. WE 

It was relolved that the King could not diſpenſe with the Diſability upon the Statute of 31 Eliz.6. of 
Simeny, by a Non Obſtante ; for chen an At of Parliament is made, x diſableth any Perſon, or maketh 
any Thing void or tortious for te Good of the Church or Commonwealth, in this Law all the King's Sub- 
jects have an Intereſt ; and therefore the King cannot diſpenſe therewith, any more than with the Com- 
mon Law. 3 Inft. 154. cites Mich, 13 Jac. But where a Statute probibits any Thing upon a Penalty, 
and gives the Penalty to the King, or to the King and the Informer, there the King may diſpenſe With 
the 3 ; and this Diverſity is warrantec by our Books. 3 Inſt. 154. It 


6. As where the Statute of 15 R. 2. cap. provides in the Nega- 
tive, That the Admiral thall not hold Pleas of any Things but of thoſe 
which were done ſuper Altum Mare, the King cannot by his Charte 
dilpence * with it by a Mon Obſtante, and give Power to the Ad- Fal 180. 
miral ta hold J2lea a primis Pontibus uſque ad Mare, becauie this Bis. 
Statute was made for the Benefit of the Subject. 0. „Ja. 5. 
 Hicman's Cale, Per Curiam. TAL 
7. It was ordained by the Statute Staple of 2) E. 3. that Merchants p,,,.q 
Aliens might bring over the Sea Merchandizes of the Staple, but not 
Merchants Denizens ; anÞ after, by the Aſſent of the King and his 
 Counlel, for certain Reaſons Þaſlage was granted of the ſaid. 
 Werchandizes of Dentzens; and thereupon JIroclamation made 
and {ent to the Cuſtamers, to ſuffer them to pals till a certain 
Time, paying the Cuſtoms as Aliens, And becauſe chat the ſaid 
Merchants Denizens doubteth them to be impeached in Time to come tor 
their Merchandize which they have fo paſted, by Virtue of ſuch Grant 
and Proclamation, toraſmuch as they were made our of the Parliament, 
the King willing to provide for their Surety in this Behalf, hath ratified 
and confirmed in this Parliament the ſame &c. 34 E. 3. cap. 2t. | 
8, Rot. Marl. 1 . 5. N. 15. The Commons pray, That the Prynne's | 
Statutes for Voidance of Aliens our of the Realm be held and exe⸗ n. 55 
cuted; to which the Ging agrees, ſaving his Prerogative,. that he N.. 1 
nay diſpenſe with ſuch as he pleaſe ; and thereupon the Commons 
_ anſwered, that their Intention was no other, nor ever ſhall be, by 
9. Rot, Parl. 1. Þ, 5. N. 22, The Staruces of Proviſors confirmed, 28 
and that the King ſhall not give any Protection or Grant againſt the A. oo 
Execution of them, ſaving the King's Prerogative; ta which the Ring Ne. 22: 
10. Where a Statute is, Zhat none ſball hip Wool, unleſs to Calais, the D 54 Marg. 
King may diſpenſe with it by Licence, and this before Seiſure, and Action 1 
talen by the Party &c. and this with Clauſe of Non Obſtante. Br. Pre- Preben 
Togative, pl. 122. cites 2 R. 3. 11. 1 2 may licenſe 
| 2 ol | 1 any to trads 
with Commeditics Unlazoful, as well as Lawful ; and cites Rot. Parl. 29 H. 6. Ne. 15. Et Clauſ. Ann. 
19. H 3. and that R. 2. in the 20th Year, gave Leave to the Merchants of Neucaſtie to carry Wools 


and Fells to any other Port beſides Calais, which was rene u ed to them Anno 5. 21. and 30 Hl 6. he 


granted to Benedict Banoni Merchant of Flanders, Non Obſtante any Statute in Reſtraint 65 Sacks 0 
Wool; fo H. 4 diſpoſed of great Quantities of Jin, and H: 7. raiſed/greart Sums of Money in granting; 


SS "7-4, © 


— in 
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— 


in Annis 20. 21. 22. prout Patet ex Compoſitione in [inter] H. 7. and Dudley. Ibid. cites Hill. x 
Tac. B. R. Rot. 128. Information againſt Yawes, upon the Statute 5 Eliz. for Shipping and "Fran! 
porting of Sheep-skins, and he pleaded the Grant of Qu. Eliz. Anno 37. to one Gilbert Lee, to tran!- 
port the Number of 205009 a Year for 10 Years to come &c. 


S. C cited 11. The King licenſed one 0 tranſport Bell-mettal, Non Obſftante any 
by Williams Statute made, or to be made; afterwards an Act was made, prohibiting 
J; Bult. 3. the Exportation of Bell- mettal, upon a Penalty. It ſeemed to Baldwin 
and Shelly, that by this Act, to which every Man is Party, the Li- 
cence was revoked, and that the King cannot diſpenſe with a new Law 
to be made, before it is made, as he may in Things to come, in which 
he hath an Inheritance; as he may grant to one to be diſcharged of 
Taxes, and Subſidies to be granted, and it is good. Quære. Dy. 52. 
pl. I. 2. Hill. 33. H. 8. | 
12. The Act 4 H. J. cap. 9. prohibits the Importation of Gaſcoigne Wine, 
but only in Engliſh Ships, and the Maſter and Mariners being Engliſh, un- 
der Pain of Forteiture &c. atterwards the King by Letters Patents /:- 
cenced one to import 600 Tun of that Wine in any Ship, Non Obſtante the 
Statute, without ſaying any Thing of the Mariners &c. And by the Sta- 
tute of 32 H. 8. cap. 14. it is enacted that the ſaid Statute ſhall ſtand in 
full Force, ſo that from henceforth no Perſon ſhall attempt to do any 
Thing contrary thereto, upon the Pain limited in the ſaid Statute. And 
upon Information brought in the Exchequer againſt the Aſſignee of the 
Patentee, tor importing contrary to the 4 H. 3. 9. he pleaded the King's 
Grant, without a Profert hic in Curia of the Letters Patents. And the 
better Opinion was, that for that Reaſon the Plea was ill; but as to the 
Matter in Law, whether the Grant was good or not, they ſeemed not ſo; 
quære. And by the Report of Baron Forteſcue, the Judgment was 
iven for the King the ſame Term, tor the Inſufficiency ot the Plea, 
| Fac not for the Matter in Law. Ideo inde quære. D. 54. pl. 17. Mich. 
34 H. 8. Richard's Caſe. VVV N 
13. No Act can bind the King from any Prerogative which is ſole and 
inſeparable to his Perſon, but that he may diſpenſe with it by a Non Ob- 
ſtante; and this Royal Power cannot be reſtrained by any Act of Par- 
liament, neither in Theſi nor in Hypotheſi, bur that the King by his 
Royal Prerogative may diſpenſe with it. 12 Rep. 14. b. Hill. 24 
| | Eliz. Anon. *; e N 
| | 134. Where a Statute expires, and is revived, it ſeems as if Non Ob- 
; | ſtante to the expired Statute will not reach the new revived one. See 
| D. $08. D. 70. Mare. -:- -- | F 
8. C. cited 15. It was reſolved by the Lord Ch. J. and Lord Chancellor Egerton, 
3 Bulſt. 91. upon mature Deliberation, and hearing Counſel, that the King could 
Mich. Cie not diſpence with the Diſability upon the Statute 5 E. 6. cap. 16. of Buy- 
3 a Ke ing Offices. 3 Inſt. 154. cites 12 Jac, Sir Arthur Ingram's Caſe, alias 
| | . v. Zaker & Sir Rober U Vernon's Caſe. e 
7 55 ng F, 386. Mich. 13 Jac. B. R. in Caſe of the King v. the Biſhop of Wincheſter & al ——— _ 
S. C. cited Hob. 75. in Caſe of the King v. the Biſhop of Norwich ; for the Perſon being diſabled 


by Statute, could not be enabled by the King. ——Serjeant Hawkins ſays, that a Perſon diſabled by 
the aboveſaid Statute cannot be reſtored to his Ability at any Time during his Life, by any Grant or 


Diſpenſation whatſoever. 2 Hawk. Pl. C. 169. cap. 67. S. 5. | 


16. J. H. and N. H. his Son, having a Foint-patent of Clerks of tle 
Court of Wards, with an expreſs Proviſion, that if one of them ſhould die, 
the other ſhould enjoy the whole Non Obſtante the Statute. J. H. being dead, 
Sir S. L. moved the King that he might be joined by Patent to N. H. 
the Survivor, upon Opinion that by Words of the Statute 32 H. 8. 

(viz. that there ſhould be two Clerks to be named by his Highneſs to 
be Clerks of the ſaid Court.) This was referred by his Majeſty to Viſ- 

count Wallingford, Lord Hobart, and Sir James Lea Attorney of the 

Court; and they certified the King (having heard Counſel, and ſeen 

the former Grants ever fince the Erection of the ſaid Court) that the 

| BIT e | | King 
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King was not bound to the Number, but “ might with a Non Obftanrte « n 
diſpenſe with it; but the Auditor's Place being judicial, and appointed this Office is 
to be in two, cannot be in leſs, becauſe the Subject has an Intereſt in the e 
Judicarure, which cannot be committed either to more or leſs than the Jenk. 202. 
Law of their Creation has eſtabliſhed. Hob. 214. Hare v. Leiſure, YES 
17. The Statute 3 Fac. 1. cap. 4. which gives Forfeitures for Recuſancy 5 
ſays, S. 11. That the King may refuſe the Penalty of 201. a Month, and 
take Two-third Parts of his Lands and Leaſes which fhall be or come to ſuch 
Offenders, till he or they ſhall conform, in Lieu of the 20 l. Monthly; and 
. 12. 7s, That the King thall nor leaſe the ſaid two Parts to the Recu- 
ſant, or to any other tor a Recuſant's Uſe, ——'The Lord Brudnel 
was a Recuſant Convict. The Earl of W. took a Leaſe of the King of 
two Parts of his Eſtate, in Truſt for the Recuſant, and with a Non 
Obſtante of the Act above mentioned; bur becauſe the 7r1/t did not ap- 
pear by any Matter of Record, the Court would not take Notice of it by 
any Matter Dehors ; but their Opinion was, That the King in this 
Caſe could not diſpenſe, becauſe he was diſabled by the Af to grant &c. 
Hard. 110. Paſch. 1658. inthe Exchequer. The Attorney General v. 
Earl of Weſtmoreland. 285 „„ | 
18. In Debt upon the Statute 12 Car. 2. cap. 25. which enatFs, That gee S. Ca- 
ao Perſon ſell Wine by Retail, unleſs enabled according to this Statute, under gued by the 
the Penaity of 5 1. for every ſeveral Offence. Upon*Nil Debet pleaded the Jury Judges bee; 
find the Statute ) E. 6. cap. 5. That none ſell Wines without Licence, ac- Site's Rep. 
cording to the ſaid Act. Then they find the Patent of 9 Fac. incorporat- 1 Fa . 
ing the Vintners of London, and that ſuch as ſhould be free of their Company 115. pl. 137. 
might ſell Wine by Retail, or in Groſs, within three Miles of London c. in Ipid. 128. 
therr Houſes or elſewhere, Non Obſtante the [aid Statute ) E. 6. or any other pe ＋ ſays, 
Statute made or to be made. They likewiſe find the Statute of 12 Car. 2. 25. held GEE. 
and a Proviſo therein not to prejudice the Vintner*s Company, but that they may Patent was 
aſe and enjoy ſuch Liberties as they have heretofore lawfully uſed. It was ar- good in its 
gued, That the Patent was void in its Creation. 1ſt. In reſpect of the f ew fl 
Perſons to whom it was made, 1c. a f Corporation, which never was 1375 — 159 | =_ 
ſubject to an Uſe, and therefore not capable ot ſuch a Truſt as to make argued by 
| Whom they pleaſe Free of their Company, or exempt them from the the tuo 
Law, and in Effect to delegate to them a Power to exempt whom they oof Juf- 
pleaſe from the Law, and thereby delegare an Exemption to every one S. C argued 
who ſhould be Free of their Company. 2dly. Becauſe it was for ever, and by Vaughan 
ſo not good in Point of Time. 3dly. That it was void, in Reſpect of Ch. J. 
the Places extending to great Part of the Realm, whereas Diſpenſatio eſt Bas 330. 
provida Relaxatio Furis pro Necelſitate penſata. Thurland, Windham, EL» 
Ellis. and Turner Ch. Baron held, that the Patent was never good; Matters 
and grounded themſelves much upon the Reaſons before alleg'd: But which may _ 
the 8 others held it good in its Creation. Lev. 217. Trin. 19 Car, be dee 
| & | n liſpenſed 
Thomas v. Sorrel. 1 1 | 


e w eithal by 
8 5 e f vie | the King's | 
Prerogative, are very minutely treated of. Hard. 443. to 451. ſeems to be S. C. by Name of 
Thomas v. Waters.——S. P. Ibid. 464. Thomas v. Boys. Turner Ch. B. took Exception to this 
Plea; for the Defendant ought to have pleaded the Special Matter ; becauſe when an Information or Action 
brought upon any Statute, if the Defendant be diſcharged by any Proviſo therein, he may give it in 
Evidence ; but if it be any Foreign Matter, even tho' it be a Licence purſuant to a Proviſo of that Sta. 
tute, he muſt plead it. And Hale ſaid, that a Licence purſuant to a Proviſo, is all one as a Proviſo. 
and ſo might be given in Evidence. Freem. Rep. 129. Mich 1673. Thomas v. Talmarſh, bur 
ſeems to be S. C. And ſays that this Exception was not taken Notice of by Counſel or Judges till Turner 
argued, and who was the Sth Judge that argued. „ | | N e 
Many Precedents of Licences to Corporations, Non Obſtante Statutes, are mentioned Vaugh, 252 
to 254. e DE . 


109. But it was agreed, That this Non Obſtante in the Parent of King 
James coul not diſpence with the Statute of Car. 2. made after, not- 


I Lending the Words (Or any other Statute made or to be made.) 
id. 218. | 8 | 


20. Aud it was agreed by all (except Thurland) That the Proviſo in 
the Statute of 12 Car. 2. exempts the Viutuers of London out of this Sta- 
tute, 
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rute, becauſe it was a Privilege lawtully uſed by them before the Sta- 
tute ; and thereupon the Record was remitted out of the Exchequer 
into B. R. and there, upon Motion of Levins, Judgment was entered 
| accordingly. Ibid. 221. 

21. 1W.& M. Stat. 2. Cap. 2. F. 1. Enacts that 20 Diſpenſation ly Non 
| Ob/tante of any Statute fhall be allowed, except a Diſpenſation be allowed in 
ſuch Statute, and except in ſuch Caſes as ſhall be ſpecially provided for during 
this Seſſion of Parliament. 

22. The Statute of 5 Elig. enables Mariners to take Apprentices, and 
enatts that ſuch Apprentices ſhall be bound by their Covenants, as Apprentices 
* | in London are by their Cuſtom there, the Indentures being inrolled iu the next 
| Vill Corporate. It was reſolved, That the King cannot alter the Place of 
| the Inrolment, but they ſhall be inrolFd according to the Statute, other- 

wiſe the Covenants ſhall be at Common Law, and the Apprentices nor 
bound by them. 3 Lev. 389. Patch. 6 W. & M. C. B. Poulſon v. 


| (Y. a. 2) Non Obſtante. Good. In what Caſes the King 
„ may diſpenſe, _ 


| Br. Preroga- 1. THE King granted the Shrievalty of the County of N. to the Earl | 
| C nt of N. for Term of Life, with all Profits thereunto appertainin 
| cites 8. C.—: © 2 | A: PRFITALAINg, 
| 8. P. Tho rendering 100 J. per Annum, abique aliquo [alio] reddendo : And it was 
| there are agreed, that it may be granted tor Term of Lite, or in Fee; and there 
Statutes was a Clauſe of Non Olſtante to diſpence with the Statutes of 28 E. 3. cap. 
| which or- g. and 43 E. 3. cap. 9. which will, that none ſhall be Sheriff above a 
| dain that e pat | . | ORE * 

ſuch Patents Lear. Br. Patents, pl. 109. cites 2 H. J. 6. 1 = 

ſhall be 2. And per Ratcliff, The King by his Prerogative may by the Clauſe 

void, yet of Non Obſtante diſpence with the Certainty and Value of the Land grant- 


| with a ed by Patent, and of the Shipping of Wool, or 1 of Murder being 
| Dun Gt. voicd for not finding Sureties. Br. Patents, pl. 109. cites 2 H. 9.6. © 
ſtante they CE | 5 E; 


are good, and to be allowed. And tho' the Statutes ſay, that ſuch Patents ſhall be void, altho' they hace 

| a Clauſe of Non Obſtante, yet a Patent of ſuch Things, with Words of Non Obſtante any Clauſe dero- 

| gating from the Non Obſtante, will make the Patent good: The Reaſon of the Law is, that the King 

Z by his Royalty is truſted with the Government, Pardons and publick Buſineſs ; particular Caſes may 

happen which deſerve Remiſſion, upon Conſideration of Circumſtances. By all the Judges in the Ex- 

chequer Chamber. Jenk. 173. pl. 43. cites S. C. | N 

Serjeant Hawkins fays, Where a Statute is expreſs, that the King's Charter againſt the Purport of it, 

whether with or without a Clauſe of Non Obſtante, ſhall be void, it is ſaid by Sir Edward Coke, that 

no Clauſe of Non Obſtante can diſpence with it, unleſs to tend to reſtrain ſome Prerogative, ſolely and 
inſeparably incident to the Perſon of the King, as the Right of Pardoning, or of Commanding the Ser- 

N vice of the Subject for the Publick Weal, which being, as he ſeems to argue, founded on the Law of 

4 | Nature, are ſo far inſeparable from the King, that by a Clauſe of Non Obſtante he may diſpenſe with 

# | any Statute whatſoever, which tends to deprive him of them. And on this Ground the Reſolution of 

4 | the Judges in the Year-Book of H. 7. is ſaid to be maintainable, whereby it was adjudged without any 

Difficulty, That where the Statute of 23 H. 6. cap. 8. expreſsly enacts, That Patents ro Sheriffs to con- 

tinue longer than a Year, ſhall be void, and the Party diſabled to bear the Office of Sheriff, notwith- 

JH | ſtanding any Clauſe of Non Obſtante, yet the King by the Clauſe of Non Obſtante, might make a good 
| | | Patent of ſuch Office for Life, which is in Effect to ſay, that let there be never ſo good Reaſons for the = 
Þ making a new Law for the Reſtraint of the Prerogative in any Particular relating to the Service of 

1 | the Subject, yet it is not in the Power of the Legiſlature to make ſuch a Law; and yet no one will de- 

= EI ny, that wherever the Law of Nature leaves a Matter indifferent, there the Law of Man ought to pre- 

1 | | vail: Neither is there any Pretence to ſay, that the King has a Right by the Law of Nature to appoint 
| | Sheriffs, ſince it is plain that before the Statute of 9 E. 2. the Freeholders choſe them, unleſs they had 
a Fee in their Ofhce. And what Reaſon can there be, that the Statute Law, which gives the 1 
the Power of making Sheriffs, may not alſo qualify that Power, as ſhall be thought convenient? But it 
is obſervable, that 4 Reſolution above mentioned does not go upon any particular Reaſon, which may 
{ diſtinguiſh the Caſe of a Sheriff from any other Caſe, but only on the King's Power by Non Obſtante to 
N | diſpenſe with the Statutes concerning the 1 Wool, the Pardoning of Murder, and the Ex- 
] preſſing the * of the Land granted by the King's Patents, and ſuch like, which becauſe the. 
may be diſpenſed with by Clauſes of Non Obſtante, it is taken for granted, that the Statute of 23 H. 5. 

| 9 might as well be diſpenſed with by them, as if it were a plain Conſequence, that becauſe Statures whic! 

= ſay nothing concerning the Clauſe of Non Obſtante may be diſpenſed with by it, therefore a Statue 
| | | | | u lien 


is in Leaſe for Lite, or tor Years, there, by the Grant of the Land he 
| Grant, there a Non Obſtante of the Common Law wi 


Eliz. B. R. Bezoun's Caſe, _ 


here a Pardon in general Words was allowed. = | 


** WI 
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expreſoly provides againſt it, may alſo as well be diſpenſed with by it. 2 Hawk. Pl. C. 390. 391. cap 
37. S. 29. 


3. The King cannot diſpenſe with any to do a Nuſance in the High- 
way; and if he does, ſuch Diſpenſation is void. Dav. Rep. 75. a. Paſch. 
9 Jac. C. B. in the Caſe of Commenda, cites 11 H. J. 12. | 

4. Tho' the King may diſpenſe with a Statute, which prohibits an in- Where a 
different Thing to be done, yet he cannot change the Common Law by his wot oy Fil 
Patent. Dav. Rep. 75. b. cites 3) H. 8. Br. Patents 100. 6 H. J. 4. aße al 


in Eaſe of 

| | the King, 
and not to abridge his Prerogative, it was adjudged that the King may diſpenſe with it. 2 Mod. 263 
Trin. 29 Car. 2. in the! Exchequer, Arris v. Stukely,—— But the King cannot diſpenſe with the Com- 


mon Law with a Non Obſtante. Dav. Rep. 75. b. Paſch. 9 Jac. C. B. in the Caſe of Commenda; 


Cites 4 Coke 3 5. Bozom's Caſe. 


5. The Office of the Ainager was by ſeveral Statutes prohibited to be 8 C. cited 
granted without a Bill ſealed by the Lord Treaſurer, and ſent by him to Hob: 146. 


the Court of Chancery, as had been accuſtomed, or otherwiſe it ſhould 3 | 


be void. Queen Mary granted the {aid Office de Gratia ſpeciali, certa bart Ch. f. 


Scientia, & mero Motu, to one Ward for 21 Years, without any ſuch in Caſe o 
Warrant. Adjudged by all the Juſtices de Banco, that the Grant was e -ng 
void, tho' a Clauſe of Non Obſtante to any Statute is contained there- e Bin. 


: . | the Biſhop 
in; and that by Reaſon of its not being ſhewn to the Court that ſuch of 8 


Clauſe was in the Grant. Dyer 303. pl. 48. Mich. 13 & 14 Eliz, and Litch- 
MWard's Caſe. „ fiel. 


6. When the Words of a Grant are not ſiſficient ex vi Termini to paſs S. C. Godb. 
the Thing granted, but the Grant is utterly void, there any Non ob- 35: Mich 2) 


; hy L — os 2 Elis. B. R. 
ſtante cannot make the Grant good; bt in Caſe of Grant of Land which by Name of 
; "A ang | ; Futter and 
Words are ex Vi termini ſufficient to make the Rever/ion paſs; but the Borome's 


Law requires that the King be not deceived in the Thing granted, and Caſe. 


therefore this is ſupplied by a Non Obſtante. 4 Rep. 35. b. 36. a. 
Mich. 26 & 2) Eliz. B. R. in Bozoun's Caſe, | 


7. When the King by the Common Law cannot in = Manner make a 8. C. cited | 
5 


nor, againſt che , 1 Hob, 
Reaſon of the Common Law, make the Grant good. But when he may 220. in 
lawfully by the Common Law make the Grant, but the Common Law Caſe of 


requires, that he be ſo inftrufted that he be not deceived, there a Non Needler v. 
Obſtante ſupplying ir ſtands with the Reaſon of the Common Law, and ms Miſkop 


thall make the Grant good. Reſolved 4 Rep. 35. b. Mich. 26 & 27 1 | 


| Godb. 35. 
of ; | Mich. 27 
Eliz. by Name of Futter and Borome's Caſe. 


the King cannot grant it. Reſolved 4 Rep. 35. b. Mich. 26 & 27 Cale, 
JVC 3 7 


Caſe. | ſuch a Par- 

| | ; +: | : 8 don was 
held good by the whole Court; and Jeffries Ch. J. ſaid, that he had propoſed this Caſe to all the 
Judges of England, and they were all of the ſame Opinion; and that he remember'd Dudlep's Caſe, 


| Seryeant OY 
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66 Prerogative of the King. 
Serjeant Hawlkins fays, It fo fully appears from the expreſs Words of 13 R. 2. That the King's Par. 
den of .\lurder, Rape or Treaſon cannot be good without a Clauſe of Non Obſtante, that he ſays he does not 
know that it has ever been diſputed. But it has been often formerly 2djudged, That a Nurder might 


be well pardoned under the general Deſcription of a Felonious Killing, if the Charter had the Clauſe 


of Non Ubllante of this Statute ; which Conſtruction ſeems in a great Meaſure to evacuate ſo excel 
lent a Law, by barely changing the Form of the Charter; but it ſcems difficult to give a good Keaſon 
why this Statute ſhould to eaſily be evaded, which was made for the Prevention of ſich great Miſchiefs, 
and no way tend to aboliſh the King's Prerogative, bur only to put ſuch a Reſtraint upon the Abuſe ot 
it, that every one muſt own it to be reaſonable. But if ſuch Opinions were founded upon the King's 
Power of diſpenſing with Statutes, they ſeem to have been of little Force fince the Statute of 1 V &5 
. Sell. 2. cap. 2. by which it 1s declared and eracted, That from and af ter that Seſſion no Diſpenſation Ly 
Non N of, or tv any Statute, or any Part thereof, ſhall be allowed &c. 2 Hawk. Pl. C. 380. cap. 
57.8. 17. | | . 


Waugban 10. The King may diſpenſe with Malum Prohibitum before the Ot- 
Ch. |, Haid, fence is committed, and pardon it after it is committed; bur he cannot 
. Sno diſpenſe with Malin ia ſe before it is committed, but he may pardon it 

berucen. a- alter wards. By all the judges of England. Jenk. 30). pl. 83. cites 

lum Prohibi- Hill. 2 Jac. 7 Co. 36. b. &c. The Cale of Diſpenſations. | 

tum and Ma- | | 5 8 | 

lum in ſe, was of little Uſe, if not rightly underſtocd; for every Action in it ſelf is good, and the Evil 
of it is, that it is prohibited by ſome Law; for Sin is the Tranigreſhon of a Law. But he ſaid, 14. 
That what we call Valum in fe, is either that which the very Term implies to be Unlawful, as Murder 
is Unlawful Killing, Adultery is Unlawful Copulation ; and theſe can by no Law be made Lawful: 


and much leſs can the King diſpenſe with them; for ſuch Laws would certainly be void, becauſe there 
is a Contradiction in the very Term; for it is impoſſible that Murder, which is the Unlawful Killing 


of Man, ſhould be Lawful, tho' a Law might be made that it ſhould be Lawful for ſuch and ſuch 


_ Caulesto take away the Life of a Man, which to do, as the Law ſtands now, would be Murder. And 
a Law might be made, that ſhe that is the Wife of A. ſhould be the Wife of-B. and then it would be 
no Adultery for B. to lie with her. 2d. Another Sort of Mala in ſe are ſuch as the Law of the Land 


doth admit to be prohibited Jure Divino; for theſe can, by no Human Law, be diſpenſed withal ; for 
whatſoever may be made Lawful by any Human Law, is not Malum in ſe. The true Difference where 
the King may diſpenie, and where he may not, is not when it is {alum in ſe, and when it it Haluni 


0 


Protibitum; for there are ſome Mala Probibita by Statute, that the King may diſpenſe with, and others 
that he cannot. Freem. Rep. 137. 138 Hill. 1673. in C. B. Thomas v. Sorrell. 

Neither doth it make any Difference, when the Law diſpenſed with is Capital, or when it is leſs Pe- 
nal; for there are ſome Capital Laws that he may diſpenſe with, as 3 Inft. 74. Freem. Rep. 138. Tho- 
mas v. Sorrell. f | 25 Z j 1 


11. A Law which prohibits a Tort and Injury to a third Perſon, cannot 

be diſpenſed with. Dav. Rep. )). a. Paſch. 9 Jac. C. B. in Ireland, in 

the Caſe of Commenda. wg EN OT 

12. Upon a Purview in the Statute of Weſtm. 2. cap. 10. there was 

great Queſtion whether the King might diſpenſe with that Law, and 

give a further Day than is thereby preſcribed ; and in the End it was 

reſolved that he might for the Advancement and Furtherance of Fuſtice. 

| 2 Inſt. 377. 3 „%% Dug On FO 

gut ſee 1 W. 13. The Statutes of 2 E. 3. 10 E 3. 14 E. 3. 13 R. 2. ordain that 


& N Seſf. z. the King's Pardon of Notorious Felonies, Rapes, Murders, ſhould 
2. not be granted or allowed, altho' it hath the Words of Non Obſtante 


any Statute; yet Patents of Pardons of ſuch Offences were allowed 
with a Non Obſtante any Starute, and notwithſtanding any Cauſe to 
defeat the Non Obſtante. Mr. Jenkins fays, In his Time no ſuch Par- 
don was paſs'd and allowed (that he ever heard of) without the Judges 
Certificate, before ſuch Pardon was granted. It any fuch Pardon be plead- 
ed before any Fudge, he ought nor to be Tam fracti aljectigue Animi, to 
allow it immediately; if he does ſo, he 7s net worthy 70 be a Fudge; he 
ought to reprieve the Priſoner, and ſignify the Circumſtance of the Of- 
fence to his Majeſty : And uponjrhis Right ſhall be done with Regard 
to the Publick Good. Jenk. 308. pl. 84. 
14. A Non Obſtante in the Patent helps the Non-recital of Leaſes of 
Record, Jenk. 303. pl. 77. Baron Blague's Cafe. ep 
15. The King cannot diſpenſe with the Laws of Maintenance, For- 
cible Entries, carrying Diftreſſes out of the Hundred &c. the Reaton is 
not becauſe they are Mela in ſe, but becauſe the Party that is grieved 
hath by the Law an Action given him; tor it is nor Malum in ſe to 
maintain a law ful Suit, nor to enter forcibly where a Man hath Right 
| CC 


„ - 
— Sid... 
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&c. Per Vanghan Ch. J. Freem. Rep. 138. 139. Hill. 1673. C. B. 
Thomas v. Sortell. | | 
16. There are ſome Caſes wherein the King cannot diſpenſe. 1. 
Mata in ſe, ſuch Things which by the Law ot God or Nature are evil, 
antecedently to any Human Law; nay, the King cannot diſpence 
with a Law made tor the Puniſhment of any ſuch Onence, as a Rape is 
Felony by the Law, the King's Diſpenſation will not make it none, 5 
and that anſwers the Cates ot * Simony. 2dly. Where the Subjef hath S. P. By 
a particular Intereſt or Damage; and therefore the King cannot diſ- 8 
penſe with a Nuſance, and the Statute of Uſury. 3. Where there is a Frecm. Rep. 
Precedent Diſability; and therefore where a Man * buys any Office with- 139. in Cue 
in the Statute of E. 6. the King's Diſpenſation will not avail him, be- of Thomas 
cauſe by the Contract a Diſability is created in him. Per Herbert Ch.“ Sorrel 
J. But if he got the Diipenſation before, and contract afterwards, it 
ſeemed to him that it was good. And he faid he kneiy no Caſe that did 
not come under one of theſe Heads, but that the King could diſpenſe 
with it, Freem. Rep. 493. Paſch. 1682. in Sir Edward Hale's Caſe. 
17. H. 8. granted the Manor of S. with the Appurtenances, and then 
followed theſe Words, viz. All which are of ſuch a yearly Value, as 1s 
expreſs d in ſuch a Particular, with a Non Obſtante of any Miſrecital of the 
true Value, or that they were of greater Value. The Value was not truly 
expreſs'd in the Particular; bur Hale Ch. B. held the Grant good; he 
{id that the Reaſon why a Miſtake in the Conſideration, or in the 
King's Title, or the Non-recital of an Eſtate or Leaſe in Being, thall 
vitiate the King's Patent is, becauſe by his Prerogative he ought to be 
truly informed of his Cafe 3 but it is otherwiſe in the Caſe of a com- 
mon Perſon, whoſe Grant is to be taken moſt ftrongly againſt hiniſelf, 
and that here the Non Obftante aids thoſe Detects ; and it is the proper 
Office of a Non Obſtante to do fo, as appears in 4 Rep. Bazatun's 
Caſe ; and that without Doubt, if there had been ſuch a Non Obſtante 
in the Patent in Arthur Lenate's Caſe after the Clauſe, Que quidem 
omnia ſunt concelata, Non Obſtante that they are not concealed, all 
would have paſs'd which was comprized in the Patent; to which all 
the Court agreed. Hard. 23 1. Trin. 14 Car. 2. in the Exchequer, 
The Attorney General v. Hungate. 3 5 
18. 14 R. 2. enacted, That wo Cilſtomer or Comptroller fhould have any 
Office in the Cuſtoms tor Lite, but only during the King's Pleaſure. In 
12 Car. 2. the King granted the Office of Comptroller of the Cuſtoms 
in the Port of Exeter to R. S. and J. S. Durante bereplacito. R. 8. 
died. Two Years after the Death of R. S. rhe King granted the Of- 
fice to A. [for Lite, as it ſeems, tho it does not appear in the Caſe] 
A peneral Non Obftante of all Statutes, but without any Mention of 
this Statute in particular; and it was inſiſted that this Statute being 
made for the Publick Good, the King cannot by any Non Obſtante 
diſpenſe with it. But afterwards the Court gave Judgment tor the 
Plaintiff, and held that the King might diſpenſe with this Statute; 
tor the Subject had no Intereft, nor was he any ways concerned in the Prohi- 
lation; that it was made only for the Eaſe of the King, and nor to 
| abridge his Prerogative; and that the General Clauſe of Non Obſtante 
aliquo alio Statuto was ſufficient. 2 Mod. 260. 263. Trin. 29 Car. 2. 
in the Exchequer. Arris v. Stukely. $:4 


19. And by the like Reaſon he might diſpence with the Statute 9 


4 H. 4. 24. That a Man ball hold the Office of Alnager with: ut a Bill from 


be Treaſurer. Ibid. __ 


20. Aud with the Statute of 31 H. 6. 5. That no Cuftomer or Comptrol- 
ler ſhall have any Eftate certain in his Office. Per Cur. for the Reaſons 
above. Ibid, in the Caſe of Arris v. Stukely. . 
21. In many Caſes the Diſpenfation of the King by a Non Obſtante is 
good; As where a Statute preſcribes the Form ot the King's Grant, 
Where it doth vet diretily pröhibit a Thing, but only under Pain 7 4 

or- 
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Forfeiture; but if it be direct & pro Bono Pullico, there a Non Obſtante 
is not good; he can't diſpence with the Statute of 31 Eliz. againſt Si- 
mony; for the Party being diſabled by an Act of Parliament, can't be 
enabled by a Non Obſtante. He can't diſpence with the Statute of 
Leaſes of Eccleſiaſtical Perſons, nor with the Juriſdiction of the Ad- 
miralty encroaching on the Common Law; for the Foundation of a 
Non Obſtante 7s in the King's Prerogative, and 1s current in his Grants ; 
but in thoſe Statures the Subject has an Intereſt, Arg. 2 Mod. 261. 
Trin. 29 Car. 2. in Exchequer. in Caſe of Arris v. Stukely. 


(Z. a.) Officers of the King. What Things they may do 
. Ex OfficioG. 
See (B. b) N © Officer which the King has, nor all together, may Ex 


| Lag - BY Dfficto diſpoſe of rhe King's Treaſure, tho? it be tor the Honour 
81 { ex Profit of the King himſelf. Cd. 11. Count Devon 91. b. 


10. 476. | | | LT Nos | | | 
They cannot bout the King's own Warrant. 11 Rep. 92. Earl of Deyonſhire's Ca ſe. 


An 


— q 8 


(A. b.) Seals. The Antiquity of the Seals. 


t. ICH. 14 Jac. B. R. upon Evidence at the Bar in; Cale 

between Slr Carew Reynell and Whitemore, where Jie was, 

Whether the Abbot of Weſtminſter, before the Otifolution, held lea 

of all Actions perſonal under 40 8. (which Court, after the Oiſſo⸗ 

lution was granted to the Dean and Chapter of Weſtminſter) i;cre 

was ſhewn in Evidence an {oſpeximus by R. 2. of the Patent o King 

Edward the Conteflor, by which he granted to the Abbot of Weſt- 

minſter Socam & Sakam (hoc ett, Conuſance of Pleas) and at the ſame 

Time a Patent of King William the Conqueror was ſhewn, Ann. 10. 

2 * Reign, well wrote, and 82 with a fair Seal of Wax, which 

had an Inſcription; any upon the one Part of the Seal ts the Image 

(Offer? of a * Yan having an Ear of Corn in one Hand, and a Croſs in 

Cx theother Hand; and upon the other Pre of the Seal is the Jmage 

7 ok a Man riding upon a Porſe; and by this Patent he confirms the 

Privileges, granted by the ſaid Patent of Edward de Soca c Saka, 
and thoſe Privileges were confirmed by diverſe Pore: as was 

written upon the Back of this Patent, ſcilicet, By Innocent the 2d. 

by Eugentus the zd. by Adrian, Alexander and Clement. Mota 

bp thoſe Patents the Antiquity of the Law of Patents with Seals. 


Nr. Floyer of Devon has a Grant of Land by Rivers Earl of De- 5 


von under his Seal of Wax fair and laced, in Time of King 
Stephen, and a Confirmation of it by another of the Earls, In 
Time of King John OE. 
2. Vide Speed. 415. 418. b. ſays, that William the Conqueror 
uled to ſeal his Charters, which was circumſcribed of one Part, 
that he was Normannorum Patronum, and of the other Part, that he 
fuit Rex Angliæ. 5 
3. William che Conqueror granted to the City of London their 
Pun Liberties, by a Charter ſealed with green Wax. Speed. 
424, U. V | 
4+ And another Charter of his is there cited, che Wax whereof 
was bitten with his Tooth in Token of Sooth. _ 
5. The Saxons were wont to (cal with gullded Croſſes, and ſuch 


Prerogative of the King. 69 


— „ 


6. R. 1. ſcaled his Charters with a Seal of Arms, and he was che 
firſt who ſealed with a Seal of Arms. Speed. 479. 

J. R. 1. upon his Return from Jeruſalem changed his Seal; for 
where before it was 2 J. ions Rampant Combating, now he changed ir 
into three Lions Paſſant. SPpren. 479. 

8. There is in the Study or Sit Robert Cotton a Patent (which 
he had (cen) ot King William the Conqueror, under ſuch Seal as is 
above ſaid, to be put to the Grant to the Dean and Chapter of Weft- 
minſter, Which was made to the Abbor of Bartel, and which was the 
Charter ot their Foundation. And there ts another Charter of King 
William Rutus under his Seal to the ſame Abbot. Vide Janus An⸗ 
— 2 67. 68, of the Antiquity of Seals of Wax ex Relatione 

eldem. 8 0s | 
— On the 11th Day of June 43 E. 3. the King's Great Seal was ſafe- 
ly laid up, and axcther Seal, engraven with the Stile of France, was 
taken and uſed, and ſundry Parents, Charters and Writs therewith 
jealed; and the fame Day were all other the King's Seals in like Sott 
chang'd. Prynne's Corr. Rec. Abr. 108. _ 


— 


(A h) The Diveifty of Seals; and what: 


* is Mention made in ancient Books and Records of 
- Writs under the Targe, and without the Targe. 1) E. 3. 
59, b. A Man had Writ of Scire facias without the Targe. 3 
2. It ſeems that by Writs under the Targe 1s intended Writs ſealed 
with a Part of the Great Seal of England, ſcilicet, that Part which has 
the Sculpture of the Target, an is [0 called from the Picture of the 
3 7 3 og made upon the Yar of the Yrit by the faid dart 
a There is Pention made of Yrits ſub pede Sigilli, as of Out⸗ 
4. It ſeems by this is intended, when the Writ has the Print of the 
Foot of the Great Seal. | i. 25 
5. There is Mention made ſometimes of Writs under the Half 
Seal, ads 8 El. cap. 5. where it is enacted, Thar all Sentences given in 
a Marine Cauſe upon Appeal to the Queen in Chancery by ſach Com- 
miſſieners or Delegates, which ſhall be nominated by the Queen and 
her Succeſſors, by Commiſſion under the Half Seal, as it hatch been 
heretofore uſed in fuch Caſes, ſhall de final xe 
6. There is a Seal for the County Palatine of Lancaſter, and another for 8 p. ,f ar, 
the Dutcky (i. e.) ſuch Lands as lie out of the County Palatine, and 1236. Paſch, 
yet are Fart of the Dutchy ; for ſuch there are, and the Dukes of Lan- 9W. 3. in 
caſter held them, but nor as Counts Palatine, tor they had not jura Re- fe Big 
 FBalia over them. It is for this Reaſon that the King may make a Cor- Clerk. 
poration by the Seal of the County Palatine, within the County Pala -- 
tine; but he cantor grant or make a Corporation by the Dutchy Seal 
Within the Dutchy Lands. 3 Salk. 111. Hill: 2 W. 3. B. R. in Caſe 
ot Cotton v. Johnion, „ 5 
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So . N 
rant of Eſ- Priv 
Ditto Regi. Protection, pl. 13. eites 35 H. 6. 2. »I 2 
3 4. 4 H. 7. cap. 14 All Grants and Writings of Lands, and other Things 


be reſerved 


. » 2 3 he 
of any * In- it were, compulſory; but tome thonght the Grant under the Seal of the 


—_— 


70 Prerogative of the King. 


— 


. (C. b) King. Grant. Seal. Vat Things onght to be 
Boas 


dee (F. 8. 5 granted under the * Great Feal. 

pl. 10. — (E. | 
33 8 3) 1. B. the Common Law no Grant of the King is available or 
8 pleadable but under the Great Seal of England. Co. 2. 
Reeni. 2 Inſt. Lanes Cale, 16. b. per Cutiam reſolved, 
752. 


At the mak- 2. 28 E. 1. cap. 6. Henceforth no Writ concerning the Commen Law fall 


ing this Sta- be awarded under the Petit Seal. 
tute the King | 


had three Seals 1. Magnum Sigillum, the Great Seal. 2. Parvum Sigillum, the little or Petit Seal. 


A 


3. Signettum, the Signet. The Great Seal is in the Cuſtody of the Lord Chancellor, or Lord Keeper of 


the Great Seal; and there is a ſpecial Officer in the Court of Chancery, called Sigillator, who hath the 
ſealing of W rits, and other Things that paſs the Great Seal. Parvum Sigillum, the little or Petit Seal, 
after this Time called the Privy Seal; this Seal is in the Cuſtody of the Clerk of the Privy Seal, 
ſometime called Keeper of the Privy Seal, after called Lord Privy Scal, of whom Fleta ſays thus: 
Cuſtodi ſigilli privati aſſocientur Clerici honeſti, & circumſpecti Domino Regi jurati, qui in legibus & 
conſuetudinibus Anglicanis notitiam habeant pleniorem, quorum Officium ſit ſupplicationes & querelas 
conquerentium audire & examinare, & eis ſuper qualitatibus Injuriarum oſtenſarum debuum Remedium 
exhibere per brevia Regis. By this ancient Writer three Things are to be obſerved ; 1. That the 
Clerks Aſſociates to the Keeper of the Privy Seal are thoſe that we now call the Maſfers of Requeſts, 
Magiſtri a Jibellis ſupplicum, u hoſe Office is here lively pourtrayed out, viz. quorum Officium fit 
ſupplicationes & querelas corquerentium audire & examivare 2. Of what Quality ought theſe Maſ- 
ters of the Requeſts to be? They muſt have three Qualities, 1. They muſt be“ honeſti & circum- 
ſpecti. 2. Domino Regi jurati. 3. Qui in Legibus & Conſuetudinibus Anglicanis Notitiam habeant 

pleniorem. 3. To what end did they hear and examine the Matters contained in theſe Petitions? Ut 
eis (id eſt) conquerentibus ſuper qu-litatibus Injuriarum oftenſarum debitum Remedium exhibere per 
breve Regis. So as their Office was, that being learned in the Law, they ſhould direct ſuch as peti- 
tioned to the King to take their Remedy by the King's Writ, that is, by original Writ in the Chan- 


; cory. And hereby it appears, that this Act is but an Afhrmance of the Common Law, for no Writ 


before this Act could have been ſealed by the Privy Seal. 2 Inft, 554, 555. cap. 6. — * Fleta. 2 lib. 


This Act ſays not, That all Writs which concern the Common Law ſhall paſs under the Great Seal, 
but no Writs jball paſs under the Prizy Seal <ukich teuch the Common Law; For it is to be known, that 
the Courtof the King's Bench, and the Common Pleas had, at the making rhis Statute, ſeveral Scals, 
whereby they ſealed Judicial Writs. As the Seal belonging to the Court of King's Bench is in the 
Cuſtcdy of the Ch. ] and fo likewiſe the Seal belonging to the Court of Common Pleas is in the Cuſtody 
of the Ch. J. of that Ccurt, and the Seal belonging to the Court of Exchequer is in the Cuſtody of the 
Chancellor of that Court. Ad Cancellarium Scaccarii pertinet Cuſtodia {oil Regis. *Ofhcium Can- 
cellarii eſt ſigillum Regis Cuſtodire, ſimul cum contrarotulis ſuis, pro proficuo Regni, and theſe Seals 
are Incidents inſeparable to the ſaid Ceurts for the ſealing of all judicial Writs &c. which, for Admini- 
ſtration of Juſtice diſtributive to all Men, are reſpectively under the ſaid Seals, and without col ich the 


Courts carnot adminiſter Juſtice ; and therefore the Profits coming of theſe Seals have been letten and 
demiſed of ancient and latter Times, but the Seals themſelves were never demiſed, or letten, nor could 
be, nor any other Keeper appointed to be Keeper of them, than has been Time out of Mind. 2 Intt. 

555: cap. 6— * Fleta. 2 lib. cap. 29. | | OO | JE 


3. Note per Cur. Arguendo in Writ of Eſcheat, that Protect ion upon 


ſoign de Ser- y Seal is not good; For it ought to be under the Great Seal. Br. 


pertaining to the Earldom of March, ſhall be under the Great Seal, and nt 
under the Special Seal. „ Nh 


bid. Marg. F. The Statute of 2) H. 8. of Eſtabliſhment of the Court of Avgmen- 


ſays, un 2. tations enacted, That all Patents to be made for Life or Years, of any O- 
pears ſuffici- 


ly chat a. / ce concerning the Lands of the Court, ſhall be ſealed with the Great Seal of 
Gras under that Court E5c. The Honour of Perworth in Suflex was by Act ot Par- 


the Great liament within the Survey of that Court. The King granted the Office 


8 is good; ot Steward, and diverſe other Offices of the ſaid Honor, to the Earl oi 
For in the 


3 Southampton for Life by Bill aſſigned, which patled under the Grea? 
viſo, that Seal in Chancery. And whether this Grant under that Seal was good or 


Tenure in not was much doubted, by reaſon of the above Clauſe. Diverie Serſe- 


Capite ſhall ants thought it the ſureſt Way to have it under the Seal of Augmenti- 


, >cauſe of the Word (th: 'kich is a Word obligatory, and, 5 
in all Grants tion, becauſe of the Word (ſhall) which is a Word obligatory, 


wy"; p . 
Cancel 


Prerogative of the Kang. 1 


Chancery good in Law ; For Bromley ſaid, That if it be enacted by heritance 
Parliament, that the youngeſt Son ſhall have Appeal of the Death of made by the 
his Father, this does t not exclude: the eldeſt Son of his Suit, becauſe —_ 
there are t any Words of Reftraint. D. Fo. pl. 1. Mich. 33. H. 8. Lord oc rg 


7 on's Sta- 
Southampton's Caſe. tutes 618 b. 

— * [of a- 
ny ſuch Lands] Raft, Stat.: 38. Paragraph 2.———+ S. P. Arg. and reſolved, that in the principal Ca 
in D 50.a. Demiſe made ur der the Great Seai of Lands within the Survey of the Court of Augme- tati- 
on by the Authority of the ſame Book isnot void. 11 Rep. 64. b. Mich. 12 Jac. in Dr. Foſter's Caſc. 


6. Great Seal ſhal] be always credited, and where the Certificate under 
it is not ſtrictly true, there is no Remedy but an Act of Parliament, 
or by Authority of the Chancellor of Englend, ro cauſe the Parties to 
bring the ſaid Exemplification with them into Chancery, there to be 
cancelled, or remain with &c. as was faid in the Duke of Morkolk's 
Caſe. Bur in Exemplification under the Seal of C. B. or B. R. or Ex- 
chequer, it is otherwite ; For they have not ſuch Force in themſelves, 
nor 1mport ſuch Truth ; per omnes Juſt. Dal. 19. pl. 4. 3 & 4 P. & M. 
Aen. 1 | . 
J. H. 8. ſeiſed of a Manor as Parcel of his Dutchy of Lancaſter, 
grants to the Fraternity of Walden 720 Mills &c. as Parcel of the ſaid 
Manor in Fee, reſerving a yearly Rent ot 101. and then grants the Manor 
and Rent to Ld. Audley 1 Fee. Ed. 6. upon the Ditlolution of the ſaid 
Corporation, grants the ſaid Mills to the Corporation of the Vill of Wal- 
den, reſerving a Rent of 10 1. Nobis Hæredibus & Succeſſoribus vel 
tali Capitali Domino ad quem &c. de jure pertinebit &c, It was held, 
that the Manor and Rent were not paſſed together by the Grant to Ld. 
Audley, but ſevered. For the Manor, with its Rights, Members, and 
Appurtenances, was granted under the Dutchy Seal, by which the 
Rent could nor have paſſed, and the Rent was granted under the Great 

Seal, which otherwiſe could not have paſſed at all; and for this Reaſon 
it was adjudged, That the Corporation of the Vill of Walden ſhould 
ay a Rent of 10 l. to the Crown, over and above the Rent reſerved to 
La. Audley, which was not due to him as Capitalis Dominus, by Reaſon 
of the Severance in the original Grant. Adjudged. Mo. 167. Mich. 26 
& 21 Eliz, the Caſe of Saftron Walden. 

8. The granting of Repriſals extraordinary is always under the Great 
Seal. 1 Molloy 28. cap. 2. S. 8. 1 ET” 75 


LO EY 0 a , K , 1 — — 


nn. 


(D. b) What Things may be granted under the Great 
PR Pune EEE OZ ET 


: FR Preſentation tu d Church, the Advowſon of which belongs © C4167 i fo 
to the Dutchy of Lancaſter, may be granted under the Great Parcel of che 

Seal; For it is a Flower fallen from the Tree, and not within bol gone of 

the Statute of 3 H. 5. M. 10 Ja. B. between the Kg Plaintiff, and e Purcby, 


: N 3 ; 5 h 1 
the E/bop of Lincoln and King Dłtendants, per Curiam. Trin. 11 „ ee eee 


| | | 5 8 ION Clerk to the 
Ordinary, and does not concern the Inheritance; ard it was held ſuch Preſentation might be even by 
Parol. Moor 874 Mich. 11 Jac. But ſuch a Grant of a Hard of the Dutchy is not good, as has 


been adjudged. Mo. $-4. cites Trin $ Jac. Rot. 1$11, ——S. C. cited 2 Lutw. 1237. in Caſe of Aſ- 
till v. Clark.— If the K ing has an Advowſon in right of the Dutchy, he may preſent thereto in 
right of the Crown. Cro. J, 248. per Coke J. Trin. 8 ; = C. B. in Caſe of the King v... . [Which 


ſeems to prove the ſame Point, that a Preſcntation to a Church, Parcel of the Dutchy, may be under 
the Great Seal.) nl vr | | | NY 


2. But 
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72 
C cited 2 2. But a Grant of the next Avoidance of ſuch Advowſon cannot 


Lutw. 123 


in Caſs of Al. be Under the Great Seal, but ought to be under the Outchy Seal. 
till v. Clark. M. 10. Ja. B. per Curiam. 

Brownl. 182, 3 A Preſentation was made under the Great Seal to a Church, which 
* wk „ the King had iz» Right of a Ward, and held good; for that he may make 
tes F o ſuch Preſentation either under the Seal of the Court of Wards or the 


Jac. S. P. ad- Great Seal. Cro. C. 70. Mich. 3 Car. C. B. Stephens v. Potter. 
judged. e | 


Prerogative of the King. 


RE emma... 


(E. b) What Things done under the Exchequer N ſhall 
TE be good. 


8 C. cited 1 King may make a Man his Bailiff of his Manor by Patent 
Gibb 293. 


2 OW: ot B. between 2% iuſen and Benſon, per Curiam, 


Under the Erchequer Seal, and it ſhall be good. M. 5, Ja. 


2. If A. makes a Leaſe reſerving Rent, and atter is outlawed, 
and this found by Inquiſition, the King may grant over the Benefit 
of the Outlawry ko a common Perlon under the Exchequer Seal, 

and thereupon he may have Account tor the Rent incurred after againſt 
the Leſſee. Mich. 10 Car, B. R. between Cu/pepper and Coventry, per 
Curiam, upon a ſpectal Verdict, and the Court then ſaid, That this 
my the common Courſe of the Exchequer, Intratur. Trin. Car. 
(a ipectal 3. A Leaſe for Years of Land made by the King under the Erche- 
crit fuer Seal by the Cuftom ofthe Court of the Exchequer is good, 
thar cheKing UND ſhall bind the King; For it has been fo Time out of Mind xc, 
ee Co. 2. Laxe's Cale, Adjudged. 16 b. e 55 1 
or Life under 5 1 - | 
—_ Backrenwer Seal, Remainder for Liſe, &c. reſerting the uſual Rent; and it was objected, that the Leaſe 
was not good, becauſe a Freehold could not pals from the King, but by Patent under the Great Seal; 


Keyes. 


but adjudged by all the Juſtices, that the Leaſe was good, and for the King's Benefit, that his Lands 
ſnould not lie unletten. Cro. C. 513. Hill. 13 Car. B. R. Rot. 1252. Kemp v. Bernard. | 


4. 8 D. 6. 34. b. Br. Leaics, 71; Nota, that the Order of the 
Exchequer is to make their Leaſes by the Word Committimus ſuch 
Lands Habendum &c. Reddendo ſuch Ferme [Rent] this is a good 
Leale by the ancient Uſage there, 


* 


oo C 513. 5, A Leaſe tor three Lives made by the King of Land Parcel of the 


” Reynots Polleſſions of the Crown Under the Erchequer Seal, choughche Rent 


Ch. B. doubt. reſerved be nor averred to be the ancient Rent, yet it is gd; Be⸗ 
ed this Caſe, CAUIE it is the ancient Uſage of the ſaid Court of Exchequer, whereof 


_ and that all other Courts ought to take Tonulance without Averment. 


kram the ge- Mich. 14 Car. B. B. between Kewp and Burnard, Adjudged per ta- ; 


neral Tenor : : 3 
of the Books (UM Curiam upon a Demurrer. Intratur Dill, 13 Car. Bot. 
there mu! edge Lin oi nes Togo ror kn a 155 55 | 5 55 | e 

reſer to the Marner of granting, and taking it fo, he knows of no Authority to ſupport ſuch Grant; But 
if an Office for Life had been found to be an ancient Office, and to have been uſualiy granted under the Ex- 


 chequer Seal, it might be good; and the whole Court inclined, that an Office for Life granted muſt be under 
the Great Seal ; but this being on the firſt Argument, Ld. Ch. B. ſaid, he did not deliver it as his final 


Opinion Gibb. 294. in the Exchequer, Trin. 5 Geo. 2. Mills v. Keyes. 


6. Co. 10. rid. # Nap. 12. upon the Statute of 35 El. cap. 3. 
the Words (Confirmation of Letters under any Seal) are interpreted 


— 


under the Exchequer or Augmentation Seal. | : 
So where J. In an Intormarion of Intruſion upon Demurrer the Caſe was, that 
the Queen the Husbind deviſed to his Wife, who was an Alien bor, and by a Com- 
wal « Leafe mitlion under the Exchequer Seal, the was found to be ſo; by reaton 
3538 whereot the King was intitled to che Land; but ä chat oy 
| DOQUIITIOL 


Inquiſition was void; becauſe this is Office of Intitling, which ſhould be void an 
be under the Great Seal, but an Office of Iuſtruction or Information Norrpayment 


may be under the Exchequer Seal. 5 Rep. 52. Mich. 29 & 30 Eliz. in of Rent, and 


upon a Con- 
Scacc. Page's Caſe. miſſion a- 


| warded under 
the Exchequer Seal, it was found, that the Rent was not paid, and thereupon the Queen makes a new Leaſe. 


Upon a fdecial Verdict in Treſpaſs, the Plaintift had Judgment for this Reaſon (among others,) That 
the Con miſſion ur der the Exchequer Seal was not ſufficient to find a Ccndition broken upon a Leaſe for 
Life, though upon a Leaſe for Years it might be found and in any County being an Office only to in- 
form the * Cro. E. 855. Trin. 42 Eliz. Rot. 641. B. K. Parſlow v. Corn. — Lites Paſch. 27 Elis. 
Knight v. Beech. | 
So a ſpecial Verdict in Ejectment found, that the Defendant, being indifed on a Statute 18 Eliz. 

for a Premunire, made a Giſt in Tail of his Lands, and was afterwards found Guilty; and then by a Com- 
miſſion under the Exchequer Seal, it was found, that he was ſeiſed in Fee at the Time of the Offence com- 
mitted, and that the Queen had granted the Lands to one under whom the Plaintift claimed, and that 
the Defendant claimed under the Tenant in Tail; Adjudged, that to veſt the Lands in the King there 
muſt be an Office found by Inquiſi:ion under the Great Seal, without which the Freehold could not be 
diveſted from the Party, and that the Inquiſition under the Exchequer Seal is only an Information to the 
King and his Officers to put the Lands in Charge. Cro. C. 172. Hill. 1 Car. Rot. 828. Groſſe v. Gayer.— 
Jo. 217. Mich. 5 Car. B. R. S. C. by Name of Groile v. Gayne. 9 | 


Prerogative of the King. 


8. If any Manor or Land, of whatſoever Value, comes to the King by S a Leaſe for 
Attainder or otherwiſe, the Cuſtody thereof may be granted over under 1e an, 
the Exchequer Seal by the Authority of the Lord Treaſurer and 9 
Chancellor there without ſpecial Warrant; For it is but a diſpoſing to the King 
of the Profits, becauſe the King himſelf cannot manure it; Ard. it is by Attainder, 
always revocable, Si quis plus dare voluerit. Cro. J. 109. pl. 6. Hill. * but a Chat- 
3 Jac. B. R. per Popham, to which the other Juſtices agreed. Predy- 3 
777 ( I EF e for his beſt 


35 | Profit, and 
therefore is grantable under the Exchequer Seal; For it is as a Sale; and therefore the Grant is good. 
Cro. J. 109. Predyman v. Wodry. : | | | 


(E. b. 2) Dutchy Seal. 


1. IN Quare Impedit it was agreed, that there was a Statute H. 5. 
chat no Lands nor Tenements of the Dutchy of Lancaſter might 


paſs from the King but under the Seal ot the Dutchy of Lancaſter; 


And therefore per Danby, It the King grants an Ad votuſon of the Dutchy 
under the Seal of the Dutchy, and after confirms it by the Great Seal, this 


is a void Confirmation. Quære. Br. Patents, pl. 88. cites 32 H. 
©. 24 


2. Where Leaſes are made of Lands which are newly annexed to the 


_ Dutchy of Lancaſter, and lying within that County Palatine; if they are 


ſealed with the Seal of rhe Dutchy-Court ar Weſtminſter they are 


void, becauſe by the Statute 37 H. 8. cap. 4o. ſuch Lands and Poſſeiſions 
 miift paſs under the Seal of the County Palatine, and not under any other 


deal, as ir ſeems by rhe Intendment of the Act, though it be nor 


fully fo expretied. Dy. 232. pl. J. Mich. 6 & 7 Eliz. 


3. It was ſaid by the Court, that a Grant of an Office of keeping 
the Courts of the Dutchy Land by Privy Seal is not good, but it 


ought to be by Dutchy Seal. Noy. 53. Ld. Willoughby v. Kempe. 


4. A Queſtion was, Whether the Grant of Fair under the Great 


Seal was good, where the Queen was ſeiſed in Right of her Dutchy of 
Lancaſter? Orin other Words, Whether the Grant of this Fair ſhall 


be raken as part of the Poſſeſſions of the Dutchy, and ſo not paſs hut 
under the Seal of the County Palatine? And adjudged, that a Grant 
under the Great Seal was good, becauſe ir was a Franchiſe created 
de Novo by Virtue of the Prerogative Royal, and cannot property. he 
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T7 Prerogative of the King. 


—_—_ 


called a Poſleſſion of the Dutchy. And though by the 3 H. 5. it is 
enacted, that no Grants of the Polteihons of the ſaid Dutchy ſhall be 
made but under the Dutchy Seal, this is to be intended ot Things na- 
turally ariſing from the Lands as Rents, Ways, Mills &c. which ſa— 
vour of the Land, and ſuch Franchiſes were thereby preſerved which 
were then in being; but this Grant of a Fair is a royal Franchiſe, and 
created de novo, and ſo not within that Act, and cannot paſs by the 
Dutchy Seal. 2 Luriv. 1233. to 1237, Mich. 10 W. 3. C. B. Aſtill v. 
Clarke. | 
F. Whereupon Treby Ch. J. obſerved, That there was a Difference be- 
tween Polieſhons and Prerogatives; and that P//e/7ons ought to paſs un- 
der the Dutchy Seal, as above, but Royal Franchiſes (as a Fair &c. out f 
the County Palatine, and within the Dutch) ought to paſs by the Great 
Seal. 2 Lutw. 1237. Aſtill v. Clerk. | 
6. All Corporations made within the Dutcky of Lancaſter, and out of 
the County Palatine, by the Dutchy Seal are without Warrant; For to 
make 4 Corporation is Fas Regale, and cannot pats by the Dutchy 
Seal; But within the County Palatine, the King, by the Dutchy Seal, 
may make a Corporation, becauſe the Duke of Lancaſter had Jura Re- 
galia; per Treby Ch. J. in delivering the Opinion of the Court. 2 
Lutw. 1237. in Caſe of Aſtill v. Clark. 


————— — — 


F. b) King, Warrant. Seals, Privy, By what Warrant 
e the King may do Things. | Privy Kal. 


*I here are 4 


rt, of the x, The Warrant which is ſufficient in Law to iflue the King's 


Privy Sea), Treaſure ought to be under the Great Seal or Privy Seal. Cu: 
who give | IE | | 


their Atren- I I, Earle of Oevon. 92. 


dance on the f 


Ld Privy Seal: The principal Office and Charge of the Lord Privy Seal, and of his Clerks, is abort 
ſuch Things as paſs by Bill ſigned, and are to go to the Great Seal ; Of this you may read 111 the Statute 


27 H. 8. cap. 11. & lib. S8. fol. 18. in Caſu Principis. 2 Init. 555. cap. 6. | 

* Chattels real, and Inheritances muſt paſs by Grants under the Great Seal; but Perſenal Things, as 
Diſpoſal of Money, Horſes, Armour &c. may paſs by Cuſtom by the Privy Seal. Arg. by Coke At- 
torney General. Mo. 4-6. pl 681. in Cafe of the Quren v. Dodington. And he vouched a Prece- 
dent. 1 E. 4. Rot. 14. Inter Brevia coram Baronibus where the Sher:ff's of London ould have excrſed then 
ſelves of 14 1. diſpoſed of by Command of the King under his Signet, and could not, but were forced to ob- 
rain a Privy Seal. | | Pe ve. 8 

The Privy Seal is not ſufficient Authority to diſpoſe of the Queen's Money by the Lord Treaſurer, 
unleſs where it is due; and he that receives Money out of the Exchequer by ſuch Authority is ac- 
countable for it, and if he dies, his Executor ſhall anſwer for it as a Debt from the Teſtator. Cro. 
E. 545. Dodington's Caſe. - „ | | | 

Money was never iſſued on the Great or Privy Seal; and anciently there were no Writs of Libe- 


rate for the Payment of Money on any Debt due from the Crown, or any Grants made of any Sums, 
but afterwards they were wont to grant Patents or Privy Seals to the Treaſurer, giving him Autho- 
rity to iſſue Warrants for the Money. Gilb. Hiſt. of Excheq. 143. The Writs were anciently 


directed to the Treaſurer and Chancellor, and therefore the Warrants are at preſent fizned by the Trea- 


ſurer and Chancellor, and mention the Authority of the Broad Seal by which he iſſues them. Ibid. 


108 chad 2 2. The King may grant by his Letters Patents under his Privy | 


Mi. 28 & Seal, to any ta make a general Attorney in all Pleas. F. M. 26, b. 
29 Eliz. in Regiſt. 55 

Lane's 85 2 5 5 
Caſe, and ſays, That with this agrees 37 H. 6. 27. b. 


Roll. Rep.] 3. The King may grant an Obligation under his Privy Seal, be⸗ 
caule it is but a Chattel. JI. 12 Ja. B. R. between Cu/lcm and hei 
_ man, per Coke. | i 955 


& 11. E; 


* 


| 4. 11 E. 1. Rot. at. Memb. 13, Rex commiſit Yaltero de Jul 


1E. 4. Ex parte Kememb, Domim Regis Bot. 14. 


And in Matters of {mal} 


D. 7. El. 359. 47, 


— 


Prerogative of the King. 1 


s .. 


burne Oticium Cancellarii Regis in Hibernia by Writ de Privato Si- 
i110. N 
: 5. Artic. 60 Chartas cap. 6. under the Petit Seal, ſhall not iſſue S. C cited 2 


from henceſorth any Mrit which touches Common Law. Rep. 17. b. 


I Mich. 28 & 
29 Eliz. in Lane's Caſe. 


6, The King may diſcharge a Recognizance ſorſeited by his Privy P18. 
Seal. Mich. 11, Car. B. N. Nithering's Caſe, where it was com- 


manded by the Ring, under his 2rtvy Seal, to dilcharge the Recog- 


nizance and to ſtap PProceſs, and per Curiam this was fitficient ro 
tay Procels. Blit they were divided in this Sctiicet whether it be 
ſutficient to diſcharge the Recognizance. But it was fad, that tr 
— uſual in the Erchequer to enter an Exoneretur upon ſuch Privy 
Scal. 


„. The King may command under his JIrtvy Seal, chat one ſhall not 8 C cited 2 
go over the Sea out of his Realm. F. N. 85. 4. Rep. 15. b. 


: Mich. 28 & 
29 Eliz. in Lane's Caſe. 


8. A Protection or Warrant of an Eſſoin is not good under the Pl. 5. 
Privy Scal. 35. Y. 6. Co. 2. Lane 17, b. A Diſcharge ot a Debt 3 5 
due to the King under his Privy Seal is ſukficient Oiſcharge in Law. % & . 
tio Regis Can 


| be warranted 
by the King under his Privy Seal, nor Protection granted under the Privy Seal, but both of them under 


the Great Seal; becauſe they tend to the great Delay of Juſtice, if they be not duly obtained ; and 
therefore the Law doth require the Great Seal in theſe Caſes. But a Warrant of the King under the 
Priey Seal to iſſue out _— out of his Coffers is ſr;fficient ; becaule it concerneth but a Chattel in Poſlefſion. 
ſoment, and which can verge no Delay to the Subject, the Privy Seal is fullt- 
cient ; as to grant a Superſedeas of a Proceſs inthe King s own Caſe, or to grant a Niſ Prius <obere the King 


is Party, or to allow a Plea againſt the King, to cancel a Recognizance made to the King, to diſcharge a 
VLelt, or the like. 2 Inſt. 555. cap 6. 1 „5 | 


9. The Warrant of the King by Parol is not ſufficient to iſſue his Upon the 
Treaſure. Cd. 11, Earl of Devon. 92. 7 ol | 


quer of B. Fulham, the King's Butler, he demanded Allowance of certain Parcels of Wines g1ven 


Account in 
the Exche- 


by the King to certain Perſons, by word of Mouth, without Writing, and it wes difallow'd by the 
Rule of the Court. 4 Inſt. 115. — So upon the Account in the Exchequer of Richard Bury, Keeper 
of the Wardrobe, he demanded Allowance for certain Veſſels of Gold ard Silver, and certain Jewels 


given by the King Ore tenus to Iſabel, Queen of England; and others to Philip, Queen of Fygland, 


Conſort of the King, et non Allocatur by the like Rule of the Court: For the Gifts by Word in 
both theſe Caſes are void, which are good Rules to eſtabliſh the Law in a Caſe herein there hath been 
Variety of Opinions in our Books. 4 Inſt. 115. : A 5Wy 

10. Tf the King preſents B. and upon Refuſal of him brings Quare See (9.5) 


. * 0 N — — # . ' . 2 * 
mpedit, and pending this, C. * procures of the King a Preſentation Of, 3 


himſelt, without mention of the firſt Preſentation, and aſter che King en 


k | k e Rey. 29 b, 
notifies to the Juſtices where this depends, by his Letters ſigned, that Trin. 44 El. 


he had forgot the firſt Preſentation, and ſays, That his Pleature is that in Green's 


the firſt Preſentation ſhall ſtand firm. Though this Notification was Caſe — l In 


not under the Great Seal, pet it is goad. But there they aides e fins 
themſelves allo becauſe the Oeceit was confeſſed by the Demurrer. Plank 3 
„ | teen (e 

| | 5 and the Word 

(Procures) which: feems to be only an Overſight in this Printing 3 


11. Ralph Everden, Knt. brought a Wrir ont of Chancery, and al ſo a gr Exemyti- 
Writ of Privy Scal to the Judges rec:tiag, that he was a Baron, and cem ore v1.5. cites 
manding them to diſcharge him to be of Furies &c. And by good Advice 8 
ne was entirely diſcharged. 6 Rep. 53. in the Counteſs of Rutlaud's 
tate, cites 8 K. 3 30 8 | 


rs. 13K. 
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12. 13 R. 2. 1. No Pardon of Treaſon or Felony ſhall paſs without I ar- 
rant of the Privy Seal. | 
13. The King by Privy Seal Jicenſed the Maſter of the Ordnance 10 
take all unſerviceable Iron Ordnance &c. upon a Suggeltion, that thoſe 
Things had been a/ſually taken as Fees &c. belonging to his Ofnce: Re- 
ſolv'd, that becauſe the Office itſelf was but newly erected, and ſo the 
Privy Seal was obtained upon a falſe Suggeſtion, the King was deceiy'd, 
and by Conſequence the Privy Seal was void. 11 Rep. 89. Hill. 4 ]ac. 
Earl of Devonſhire's Cale. e N 


Loid. 395. 14. The Forfeitures of the Sums on /everal Recognizances, for not appear- 
Paſch. 4 c ing at the Seſſions, was granted to Z. G. by a Privy Seal; and the Queſtion 
Sg is ot was, Whether the Court of Exchequer could compound thoſe Forleitures 
1/Titebiil, v. by Virtue of a Privy Seal granted to them before that to T. S. or whe- 
the Attcrney- ther the latter Privy Seal was not a Revocation of the former? Bur it 
General, & was held clearly by the Court, that they might, upon good Matter in 


al. and the Equity, diſcharge thoſe Debts, by Virtue of the Statute 33 H. 8. cap. 39. 


. ſiti f : 

made by abe Hard. 334. Mich. 15 Car. 2. in the Exchequer, Mrs. Alhe's Caſe. 
Court was | | EE | | 

confirmed. 5 | 

See (F. b.) (. b.) King. Seals. g= 


See (F. b.) 1 | DE Warrant of the Ring, under his Pr 2 Signet, [S not ſulũ⸗ 
Pl. 1. — 11 1 dient to. iſſue his Treaſure. C0, 11. Carl of Devon. 92. 


Nep. 92. a. | | 5 | 
Hill. 4 Jac. S. C. and ſays, that this appears by a Judgment in the Exchequer, in * Petilian's Caſs, 
Hill. 1 E 4 Rot. 14. in dorſo, where ſuch a Warrant, under the Privy Signet, to iflue the Treaſure 
of the King, was difallow'd. —— * S. C. cited 4 Inſt. 116. as Hill. 6. E. 4. 


gee Neexeat 2+ The Privy Signet is ſufficient to inhibit a Man to go over the Sea. 
. F. N. 85. . DE SAS | „„ | | 
cited 2 Rep. 17. b. Mich. 28 & 29 Eliz. in Lane's Caſe. S. C. cited 11 Rep. 92. a. — The Law 
in ſome Caſes taketh Notice of the Signet; for a Ne exeat Regnum may be by the King's Writ under the 
Great Seal, or by Commandment under the Privy Seal, or under the Signet; for in this Caſe the Sub- 
ject ought to take Notice as well of the Privy Seal and Signet, as of the Great Seal; ſor this is but a 
Signification of the King's Commandment, and nothing paſſeth from him. But a Warrant under the Privy 
Signet to iſſue any Treaſure is not ſufficient, but there it ght to be either under the Great or Privy Seal. 


3. A Diſcharge of a Debt due to the King under the Privy Signet ts 
not ſufficient. x E. 4. Ex parte Rememb. Dojnine Regine Rot, 
ky 14. . Lane 17). A. 5 e 
Inſt. 55. 4. 11 R. 2. cap. 10. The King's Signet, or Privy Seal, ſhall not be ſent in 
L py rates of the Realm, or e " the 6g 44 / 5 
If Letter: Pa-. S 21 H. 8. 11. How and in what Manner the King's Grants, 
zents paſs by Writings, and Leaſes, thall paſs the Privy Signet, the Privy Seal, and the 
Bill ſizn'd Great Seal, and in what Time they ſhall paſs thoſe Seals ; and the Forſeitures 
: 2 N ſet upon the Clerks of the Privy Signet and Privy Seal for not doing thein 
— Gabe. Duty; and what Fees they ſhall take for thoſe Writings, and what Fees ſhall _ 
ſcribed Per ip. be paid to any Perſon for the ſame, and how and where ſuch Writings jhall 
ſum Regem, come to the Great Seal, with an immediate Warrant, and not paſs the Signet 
95 — _-_ _ or Privy Seal, and what Fees ſhall be then paid therefore, and how and under 
mais with What Seals the King's Leaſes, Grants, and Writings of Lands, or Offices of 
the Chancel.. the County Palatine or Dutchy of Lancaſter ſhall paſs; and what Grants, 
lor for his Leaſes, or Writings for the King may be made without his Warrants, and 
Warrant) divers Articles ai large concerning theſe Matters. For theſe ſee the Statute 


and whenit , 
paſſes by Bill # elf a; large. 
feen d, and by 2 ; | ; | | | 

Privy Seal alſo, then the Privy Seal remains with the Lord Chancellor, and the Bill ſign'd remains with 
the Clerks of the Signet, and the Lord Privy Seal has an Extract thereof for him to make the Privy 


Seal 


See (F. b.) 
PI. 6. 


Trin. 21 Car. 2. B. R. The King v. Benſon. 


1 4 
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Seal by, and then the Letters Patents are ſubſcribed Per breve de privato ſigillo; and if the Words, viz. 
(Authoritate Parjtamenti) be added, then it paſſes according to the Act of 27 H. 8. cap. 11. And when 
the Kine ſigns the Patent himſelf in the upper Part, and the Signature and the Grand Seal go together, then 
it is ſubſcrib'd Per iſum Regem with his own proper Hand. And when it is made by Authority and Con- 
ſont of Parliament, then it is 1ubſ{crib'd Per i2/um Regem et totum Concilium in Parliamento, or to ſuch 
Effect. 8 Rep. 18. b. 19. a. Hill. 3 Jac. in a Note of the Reporter, in the Prince's Caſe. 


6. At the making of the Statute of 28 E. 1. cap. 6. the King had ano- 


ther Seal, and that is called Signettum, his Sigzezt. This Seal is ever in 


the Cuſtody of the Principal Secretary. And there be four Clerks of the 
Signet, called Clerici d iguetti attending on him. The Reaſon wheretore 
it is in the Secretary's Cuſtody, is, tor that the King's private Letters are 


ſigued therewith. Alſo the Duty of the Clerk of the Signet is 10 write out 


ſuch Grants or Letters Patents 2s paſs by Bill /igned (that is, a Bill ſuper- 
ſcribed with the Signature, or Sign Manual, or Royal Hand of the King) 


to the Privy Seal, which Bill being tranſcribed and ſealed with the Sig- 


net is a Warrant to the Privy Seal, and the Privy Seal is a Warrant to the 
Great Seal. Such was the Wiſdom of prudent Antiquity, that whatſo- | 


_ ever ſhould paſs the Great Seal thould come through to many Hands, to 


the end, that nothing ſhould paſs that Great Seal, that is fo highly eſteem- 
ed and accounted of in Law, that was azainft Law, or inconvenient ; or 


that any thing ſhould paſs from the King any ways, which he intended 


not, by undue or ſurreptitions Means. 2 Init. 555, 556, cap. 6. 

An Accountant, who might have taken the Benet of a general Par- 
don, had, within the Time limited by the Act, and before Notice of the 
Af, accounted tor Joo l. and given Bund to pay it. He, by Engliſh Bill 
pray'd Reliet, his Account being, pardoned by the Act of Indemnity. 
Afterwards he obtained a Warrant from the King under the Privy Sirnet 
for a Decree by Confeſſion; bur the Court would not allow of it unleſs it 
were under the Privy Seal & c. Hard. 204 Mich. 13 Car. 2. in the Exche- 


quer. Savory v. the Attorney-General. „„ LO 5 
8. In an Information againſt B. for Extortica, an Iſſue was joined; and 
the Day that the Jury were returned, the King ſent a Writing under 
his Sign Manual to Sir Tho. Fanthaw, Clerk of the Crown, to enter a 
lber of Proſecution. And Palmer, Attorney General affirmed, That the 
King might ſtay Proceedings; yer notwithitanding, the Court proceeded 
to ſwear the Jury, and ſaid, They were not to delay for the Great or 
Little Seal; whereupon the Attorney entered a Not proſequi. Vent. 33. 
9. King Ch. 1. granted to P. an Office Durante beneplacito. King Ch. 2. 
ſends his Privy Signet to the Lord-Treaſurer to confirm P. in this 
Otice.It was agreed on all Hands, that the King's Privy Signet does but 
only intimate the King's Mind, but can transfer no Iutereſu. Freem. Rep. 
71 Hill 1672. in Canc. King v. Foſter, V 
10. The Attorney General ſaid, That he never ſaw any Sign Manual 
but what was counterſign'd by the Secretary of State, or the Lords of the 


Trealury; but that he had {een ſeveral not ſealed with the Signet or 
Privy Seal, and that he had obſerved this Difference, viz. That where the 
the Sign Manual was only a Direction or Commiſſion to do a fart her Act, as 
to make our Letters Patents, there it ig only counterſigu d, but not ſealed. 


But where it is to be the Principal Act itſelf, there it is to be both ſealed 
and counter/ixned. ꝙ Mod. 54. Trin. 9 Geo. in Canc. in the Cafe of Vernon 
„„ 3j; 8 5 
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3 Prerogative of the King. 


(G. b. 2.) Grants of the King. Good or void. In what 
Caſes in general, 


1. HE Queſtion being upon a Grant of the King: It was inſiſted. 
that the King's Grant ſhall be void in theſe following Caſes, iſt, 
Where he is miſfinform'd in his Grant, as 1 Rep. 52. 2dly, Miſrecital 
ſhall avoid it. As Mo. 318. Hob. 224. 243. 3dly, If the King be deceived 
in Matter of Fact or Matter of Law, it is void. As 10 Rep. 112, 1 Rep. 
46. Athly, Want of Form will avoid the King's Grant. As Hob. 243! 323. 
1 Rep. 50. D. 124. Sthly, When the Thing is in him, or comes to him in 
another Manner than he ſuppoſes. As 4 Rep. 34. 1 Roll. 192. Mo. 888. 
Hob. 170. 1 Rep. 49. 2 Rep. 33. 11 Rep. go. 2 Roll. 186. Hob. 323. 
On the other hand ir was argued, that the King's Grant ſhall be good, it, 
If there be an Original Certarnty, altho' there be a Miſtake after. As 2 Cro, 
34-48. Yelv. 42. 3 Le. 152. 1 And. 148. 29 E. 3. 7. D. 83. Godb. 423. 
10 Rep. 110. 10 H. 4. 2. 2dly, There is a Difference when the Miſ abe 
relates to the Title of the King, and when it is but a Denomination of the 
Thing. As 9 H. 6. 28. 8H. J. 3. 10 Rep. 110. 21 E. 4. 49. 3 H. J. 6. 
38 H. 6. 31. 9 E. 4. 11, 12. 3dly, The King's Grant ſhall be con/trued 
| #iberally for his Hononr, As Statute 18. E. 1. 6 Rep 6. 1 Rep. 43. 
| Freem. Rep. 172. Trin. 1674. C. B. in the Caſe of the K ing v. Clarke. 
2. A Grant 0 an Alien by the King, or to a Man outlawed, or to a 
Vill which is not incorporated, are void. And the fame Law to a Body which 
is not incorporated. Br. Patents. pl. 44. cites 22 H. 7. 13 per Keble. 


(G. b. 3.) Good. In reſpect of the Matter or Manner. 


1. 11 R. 2.8. JF, Natts, That all Annuities, aud other Things given or 
„ granted by the King, his Father or Grandtather, with 
this Clanſe, .Ououſque pro ſtatu ſuo aliter duxerimus ordinandum, fhall be void, 

if other Things have been afterw2rds accepted by the Grantees thereof. 
The Miſ- 2. 18 H. 6. cap. 1: Enacts that every Warrant hereafter ſent by the King, 
chief which , ig Heirs to the Chancellor of England for the Time being, the Day of the 
8 Delivery of the ſame to the Chancellor ſhall be entered of Record in the 
Law was in Chancery. (3) Aud the Chancellor do cauſe Letters Patents to be made upon 
the Ante= the ſame Warrants, bearing Date the Day of the ſaid Delivery in the Chait- 
dating of cery, and not before in any wiſe. (g. Aud if any Letters Patents be from hence- 

3 forth made contrary, they ſhall be holden as void, fruſtrate, and none. 

the Warrant 7 | | | „ 5 | 
came to the Chancellor to make the Letters Patents, as the Preamble of the Act ſhews. And becauſe 
no Charter of the King ſhould bear Date before the Time of the Delivery of the Warrant, there- 

fore this Act was made, which remedies the ſaid Miſchief in making the Patent void, which varies 


from the Day of the Warrapt enter 'd, that is to ſay, in which it bore Date before the Day of the Entry 


of the Warrant received. But the Jultices faid, they were reſolved upon two Points touching this Act : 


1ſt, That the Patent is good, if no Warrant be made or ſent ; for rhe Great Seal, without other Cir- 
cumſtances, is ſuſhcient to the Party to whom the Patent is made, and the Warrant is the Diſcharge 


of the Chancellor; for thereby he knows the Will of the King. 2dly, That if Patent bears Date 
after the Day of the Delivery of the Warrant, the Patent in ſuch Caſe ſhall be good, in as much as 
it is out of the Intent of the Makers of the Act; for no Miſchief in ſuch Caſe was to the King, or to any 
other which needs any Reformation, bur the Miſchief was in the Dating of rhe Patent before the Delt- 


very of the Warrant, as before is ſhewn. Pl. C. 491. b. 492. a. Mich. 18, & 19 Eliz. Ludford v. Gretton. 


By this Statute the Letters Patents bearing Date another Day than the Day of the Entry of the | 
Warrant (where there is a Warrant) is good and not otherwile. And if there is a Warrant, and tie 
Day of the Delivery thereof is enter'd, and the Patent has no * Day of the Nate, it is good, and out of 
the Words and Intent of the Act, and reſts at the Common Law. And the Letters Patents by the 
Common Law were good, notwithſtanding they had no Day of the Date, and now are, not withſtand- 
ing that they have in them no Place of the Date; Per Brown, quod Dier conceſſit. PI. C 232. 4 Elz. 
in the Caſe of Willion v. Lord Barkley. —— “S. P. 20. H. 7. 8. 


3. If the King grants Conuſauce of Pleas to one N. and does not ſay 
before whom 1t ſhall be Held, the Grant is void; tor-the Grantee Cannot 
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make a judge; But if he had Court befor, there the Grant is good. Br. 
Patents, pl. 44. cites 2 H. J. 13. per Keble. 5 

It the King grants Ward during the Nonage, and after ſpecial Livery 
is Tos. this is void, and the Grant good. Contra, where the Grant is, As 
long as it ſhall happen to be in dur Hands, there a ſpecial Livery made 
within Age, ſhall avoid the Grant. Br. Patents PI. 47. cites 3 H. J. 3. 
& 8 H. 4. Accordingly, | 


5. It the King gives Land to A. and his Heirs Males, this Patent is But the . 
void; for if A. has only a Daughter, and dies, and this Daughter has a ming = * 
Son, the Fee ſhould be in Abeyance; for the Daughter is the Heir; and IE 7 4 
if the Daughter dies, her Son ſhould have the Fee: But the Law will Heirs Haben 


not allow ſuch ceqing and reviving of a Freehold. The Parliament may dum to him 


ſigns 18 a 
good Patent, 


create ſuch an Eſtate, but it can be done no otherwiſe. By all the Judges and bis A 


of England. Jenk. 199. PI. 16. cites 18 H. 8. 
88 oo | | 8 . 2 | and paſles 
the Fee Simple. Jenk. 283. Pl. 14.——— Where the King's Patent creates a new Eſtate, of which the 
Law does not take Connſance, as where the King gives Land to A. and his Heirs Males, or gives Land t 
his eldeſt Son, & ipſius & heredum ſuerum Recim * 7 C primogenitis in regno Anglerum hereditario 
8. | . 


ſuccelſuris. Theſe Patents are void. Jenk 304. Cites 18 


6. Letters Patents are good in the following Caſes, that is to ſay, Where 
no Warrant is made; And where Warrant is made and delivered, and 2 


Day of the Delivery entered; And where Day is entered, and he Letters 
Patents bear Date after the Day entered, Refolved. Pl. C. 492. Mich. 


18 & 19 Eliz. in the Caſe of Lud ford v. Gretton. „„ 
7. The King may grant a Right of Entry and a Real Action; but ſuch ; Le. 198. in 
Grant muſt be conceived in ſpecial Words, ſetting forth how the Right an Anony-- 
of Entry is. Le. 21. Trin. 26 Eliz. in the Duke of Northumberland's, alias mous Ca'c. 
Doughty's Caſe. | | 


8. The King, ſeized of a Manor in Right of his Crown, did by his 


Steward grant Copyhold Lands, Parcel of the ſaid Manor in Fee, and af- 


tercrards made a Leaſe of the lame Lands under the Exchequer Seal for 
twenty-one Years &c. adjudged, that tho' no Grants of the King are avail- 
able but under the Great Seal yer this Leaſe, under the Exchequer Seal, 
was good by the common Uſage oi that Court, though nor particularly 
alleged; for the Courſe of every Court is as a Law, of which the Com- 
mon Law takes notice, without alleging ir in Pleadings. 2 Rep. 16. Mich. 
28 & 29 Eliz. C. B. Lane's Caſe. | ES 3 

9. 25 Eliz 3. Enacts, That all Letters Patents made by H. 8. fince the th f 


the twenty-fifth Year of his Reign for the Foundation of any Dean or Chap 
ter, or College, ſhall be adjudged Good. | 1 1 755 


The Right of all others, (except of Priors, Abbets Ec. is ſaved.) 
All Grants made Ly the .Oncen to others ſince the ſaid Time, as alſo all others 


that ſhould be made ( by Force of a Comm iſſion then on oct ) before the End of 


this Seffron, or within one Year after ſhall be good. 


This At 2 not extend to Letters Patents of Offices, nor of Concealments, 
except ſuch Concealments only as are ſold by Commiſſioners. | . 
Neither ſhall this Act extend tomake good Letters Patents heretofore adjudged 
void by any Court of Record at Weſtminſter, or by Act of Parliament; neither 


Jet thoſe of Monopolies for Toleration of any Offence prohibited by any penal : 


Law, nor of Lands where there is an Eſtate-tail in the Quien, unleſs ſuch 


y E tate be duly recited. 


Here alſo the Right of others is ſaved. 


10. King Edward 2. having granted the Manor and Caſtle of Skipton Lane 394 


: upon Craven to Robert Clifford in Tail, H. 6. granted to Thomas Lord 8 C. 
_ Clittid (who was Heir of the Body of the ſaid Robert) Reverſionem 


Caſtri & Manerii præd. &c. Nec non Caſtrum & Manerium prædictum. Ir 
was held, that admitting the Grant in Tail ſhould be void, yer the 
Callle and Manor thould paſs to Thomas Lord Clifford in Fee in Poſſeſ- 
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ſion, becauſe the Intent of the King Was to paſs it, Whether in Poſſeſſion 
or Reverſion. 8 Rep. 166. Mich. J Jac. Earl ot Cumberland's Caſe. 
The Words 11. It was reſol ved by Hubbard, Tanfield, Altham, Winch, Nichols 
(will and de and Haughton, that Volumus was a good Word of Grant, as Pigot was 
clare) are ſuf- >.<: - Ong , D ; 
Seient to a. Of Opinion, in 21 E. 4. 12 Rep. 120. Paſch. 12 Jac. in Dungannon's 


mount to a ale, 
Grant; and ; : : ; | 
ſuch Words are always uſed in Patents and Franchiſes, being Things contingent, & de futuro; ad- 
judged. 8 Rep. 73. b. in the Lord Stafford's Caſe. 


12. The King's Patent may be without Date; for he may reſort to the 
Inrolment and Privy Seal, and ſo help it; but in ſuch Caſe, it he ſur— 
miſe a falſe Date, rhe ſame makes the Patent void. Arg. Godb. 416. 
Trin. 21 Jac. in Caſe of Lord Zouch v. Moor, cites 21 E. 4. 45. and 
20 H. J. J. 8. | . 

| 13. A Grant of a Rent-charge out of the King's Manor, with a Clauſe of 
Diſtreſs, is 8 void Grant; for the King cannot be ſued, nor can a Di- 
ſtreſs be taken upon Land in his Poſſeſſion. Jenk. 112. pl. 18. ; 
Jenk. 112. 14. It the King grants an Annuity, without ſaying by whoſe Hands it 

pl. 18. S. P. ſhall be received, it is void. Jenk. 208. pl. 4. 
But where 16. A Grant of a Wardſhip Ouamdiu in Manibus Noftris &c. is good. 
the King has So of the Lands of Fugitives, So of the Profits of Lands of a Perſon cut- 
A ning lawed in Treſpaſs, or any perſonal Action. So of Lands which a Felon at- 
got tainted has in Right of his Wife ; tor theſe are only Chatte,s in the King. 


Life, in any Jenk. 246. pl. 35. 
Land, and | 


v 


rants it Quam diu in Manibus noſtris fore contingerit, it is a void Grant; for ſuch a Grant was never 
| Jean of, and it is not determinable by any Collateral Means. Jenk. 246, pl. 35. 


17. A Parent of Lands in general, with a Reſtriction to a Tenure, or 
Occupation, or Poſſeſſion, which is falſe, is a void Patent; otherwite of 
a Patent of the Manor of Dale, or any certain Thing, a talſs Addition 
does not vitiate the Patent in this Caſe ; tor the Addition is Sarpluſage. 
Jenk. 304. pl. 77. 5 


(G. b. 4) Grant. Good % Part, and void in Part. 
1. JF the King has two Manors, one for Life, the cther in Fee, and the 
King grants theſe two Manors to A. for Life, and dies, the Grant 
remains good, as to the Manor in Fee. ſenk. 209. pl. 44. 
2. A Patent may be repealed in Part, but rhis-thall be only iz Clauſes 
independent. Per Hale Ch. B. Raym. 117. Paſch. 21 Car. 2. B. R. in 
Sackvill College's Caſe, cites Fitzh. Petition 19. We 
3. The King leaſed a Manor and Mines, and withal grants that the 
Viendce fear have the ſole vending of Allom, reſerving out of the Premiſſes 
10000 J. a Tear to himſelf, and 1640 l. a Year to the Lord Mulgrade. The 
; ation was, Whether this Grant, being void for Parr, (viz. for the 
ſole vending of Allom) ſhall he void for the Reſt 2 It was held, that 
had it been in the Caſe of a common Perſon, it might be gcod tor Part, 
and void for Part, altho* the Reſervation was intire. But it was urged 
here, that the King is deceived, it being plain that he intended to grant 
the {ole Vending ot Allom, which he could not do. In anſwer whereto 
a Difference was taken, where the King is miſtaken in Mutter of Fats, 
there his Grant ſhall be void, but not where he w/fotes the Low ; and 
cited 6 Rep. 55. Lord Chandois's Caſe, Bur the Court ſeemed to in- 
cline, that the Grant was void, it appearing upon the Face thereof chat 
the King was deceived in the very Suhſtauce thercot and the Rent being 
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reſerved out of the whole. Sed Curia adviſare vult. 2 Freem. Rep. 17. 
pl. 15. Hill. 1676. Lord Mulgrave v. Sir J. Mounſon. N 


PR 


(H. b.) Office. Grant. In what Caſes a Grant ſhall be 32.64 
| © . * * 7 | 8 n 


good before | Yds 38 H. 6. an G. 15 * 0.0 


1. I the King leates Land for Years reſerving Rent to be paid at the Che © ac 
I Kceceipt ot᷑ the Exchequer, or to the Hand of the Receiver, tt tye er!“ 
L rice does not pay the Rent at the Day, the * Leaſe ſhall be void, Dy King Philip 
which his Eſtate is determined. Tha it does nor appear of Record and Queen 
that the Eltate is determined, becaule it may be that he has paid the a" laied | 
Bent to the Recctver in the Couitry, pet the King may grant rhe 27 Years, 


<6 cons 4 rendring 
Land over betore any Difice tound thereof, M. 32, 33. El. B. R. kent ar the 
between Sir ole Fiuch and Throgmorion adjudged, Contra . 2 Ja. B. g caſts of the 
| | . Annuncia- 

tion, and St. Michael, with a Proviſo, that upon Non-payment within 4o Days of either of the Feaſts, 
the Leaſe ſhould ceaſe, and be void. In 9 Eli: the Rent was not paid at Michaelmas, nor within 40 
Days after; but afterwards the Queen's Receiver received it, and made an Acquittance as if it had been 
aid at the Nay, and received the Rent afterwards every Year until 30 Eliz and made Acquittances of 
it. 30 Eliz the Queen granted this Land in Fee to Sir T. H. and afterwards an Otfice fovn4- the 
Non-payment 9 Eliz. upon which Sir T. H. entered. And the Queſtion was, if the Leaſe was void or 
not withour Office? And all the Barons agreed, that this Leaſe was void immediately upon the Non- 
payment, and that the Land is diſcharged of this Contract of the Term; and the Patentee is no longer 
Termor, nor (as Manwood faid) a Tenant at Will, nor at Sufferance, but only a Bailiff or Pernor de 
ſon tort, ard then all the Acceprances after cannot make a void Leaſe good. And they likewiſe held, 
that the firſt Eſtate ended as by Limitation ; and in ſuch Caſe no Office is neceflary to intitle the Queen, 
ard that theretore the Patentee of the Queen might enter, as into Land of which there was no Leaſe. 
Cro. E. 220. Hill. 33 Eliz. in Scacc. S. C Note, a Writ of Error was brought in the Exchequer 
Chamber, and Error aſſigned in the Matter in Law; and after Argument, Mich. 36 & 37 Eliz. the 
Judgment was aftirm'd. Ibid S. C. Poph. 53. by Name of Finch v. Riſeley.——2 Le. 134 to 
145. S. C. by Name of Sir Moyle Finch's Cafe. IDEs 5 3 3 
There is a Difference betwixt a Leaſe for Years, reſer / ing Rent payable at the Receipt of the Ex- 
chequer, with ſuch Proviſoes, and when it is pavable to the Receiver or his Deputy; for in the firft 
_ Cafe the Payment or Non-payment, appears by Record. And therefore to prove the Non-pavment, 
there needs no Ofhce ; bur in the laſt Caſe the Payment is to be made to the Receiver or his Deputy, 
and that appears not of Record; and therefore the Leaſe not. void by the Non- pay ment without Office. 
Agreed Cro. Car. 100. Mich. 3 Car. Stephens v. Potter. | | 


2. So if the King leaſe Land for Hears, upon Condition that the 8. C. cited 
Leilee thall not do Waſt, and atter the Leſſee does wait, tho peo 1. 
this Matter of Forfeiture was a Matter en Pais, pet the King may a ocdir 
_ Arant re Land over before any Oilice tound ort between MovieFinch 
Hungate uud Sir Thomas Heneage, cited . 32, 33. Elz. B. KR. » Throg- 


| 9 morton ; but 
he adds, that ſome ſay that the Caſe was not a judged but compounded. | 


3. Ik a Yan be <onvicted a Papiſt, pet before the Comm niſſion is 
returned, the King is not ſufficientiy intitled to the Land or Goods 
Rant hes. Path : 33min in iiooIEEioEE 
J. Ik the King grants an Office of a Receiverſhip to J. S. and makes see S. P. 
an Ordinance in the Letters Patents, chat the Receiver ſhould enter git 519. 
into his Account, and finiſh it before Hillary Term annually, and to U. a FR 
Pay the laſt Money of his Pebt ſtated by the Auditor betore the 2oth H 8. Toly's 
Day ot March then next enſuing, upon Pain of Forfeiture and Loſs of Caſe. | 
his Office ; and aſter the Receiver is caſt in Arrear in his Account 
before the Auditor, and does nor pay the Money before the 20th Oay, 
according ts the Orvinance ; and this Arrear appears by Record in 
the Excheguer. By this Monpapment the Office is forfeited, and 

£ King may grant it over before any Scire tacias brought (or Office, 
be it ſeems, or other Record of the Forſeiture;) and pet ifno Grant 

e made to another, he ought not to be removed without a Sites 
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facias brought by the King, becauſe it is an Oftice of Record; and 
by Kecord he ought to be diſplaced. D. 4 El. 211. 29. 


18 l. 6. cap. 6. 


Br. Office 5. Tf. a an be attainted of Treaſon, and his Land ſettled in the 
devant &c. actual! Poſſeinon of the King, either by a ſpecial Statute, or by 33 H. 
* H. 8. cap. the King, notwithſtanding the Statute of 18 0. 6. cap. 6. 
28 H. 8. : 4 | 

Br. N.C. pl. mp . them over before any Oktice thereof found. D. 3. 4. 
90. 27 H. 8. Ha. 145, 07. FE og | | 
| 1 1 Villeia of the King purchaſes Goods, the Property is in the King 
without Seiſure; contra of Lands. The Goods may be waſted, and 
therefore it ſeems, that Grant of the King of Goods, as here, is good 

without Office. Br. Patents, pl. 83. cites 35 E. 3. | 
dee pl. 8. J. Where the King is intitled to Land by Ward, he may grant it over 
below. before Office, and before Seiſin, and he may ſeiſe betore Office; Per 
Gaſcoign, Thirwit, and Huls, Juſtices. The Reaſon ſeems to be, be- 
cauſe the King has only a Chattle in it; but ſee now the Statute * 18 H. 
6. 6. that the Patent before Office is void of Land. Br. Patents, pl. 49. 

„ 0 > a en COLL wh I, 

* AManpur- 8. 18 H. 6. cap. 6. Enacts, that 20 Letters Patent ſhall be made of any 
chaſed Land Lands before an Inquiſition of the King's Title be found returned in the Chan- 
3 cery or Exchequer; * if the King's Title be not found of Record, nor within 

which was the Month after the Return, if it be nut to them which profer their Traverſe, 
Parcal of — and if any Letters Patent be made to the contrary they ſhall be void. fs 
LCL QUCLHIONS Or 


the Duke of Suffolk attainted of High Treaſons, of which Land purchaſed no Office was found. And 
the Queſtion was, Whether the Patent was void by reaſon of this Statute ? And it ſeemed to ſeveral, 
that the Patent above was good by the Words (if the King's Title &c.) in as much as the Act of At- 
rainder is found in the Chancery and Exchequer of Record. The Reporter adds, Et colligo that the 
 Intendment of this Statute is to reform Grants and Leaſes to Farm made by the Chancellor, Treaſur- 
er, or other Officers of the Kirg of Tenements of Subjects found by Office to be the Title of the 
King, and ſeiſed into the Hands of the King meſne between the finding of Offices and the Return of 
2 and not to any Grants or Gifts in Fee ſimple or Tail &c. D. 145. b. pl. 66. Paſch. 3 & 4 P. & M. 
8 | | TS Ea | | | 
Rhodes, Pirryam, and Anderſon J. held, That this Statute did not extend to the Grant of any Land 
but thoſe which come to the King by new Title, as Wardſhip, Mortmain, Attainder, and the like, 
In which Caſes the Miſchief was at the Common Law in this, that thoſe who had Right could not 
traverſe the Office, and have the Land in Farm, but were prevented by Grants made before the Office 
returned by which the King had diſabled himſelf to grant the Land in Farm to him who tendered 


Traverſe, and no Man could tender Traverſe before the Office returned. Mo. 209. Paſch, 27 Eliz. 
Knight's Caſe. | | | | 


S. P. Br. Pa- 9. Grant of the King of the Body of a Ward, or of Goods, is good 
tents, pl. 33. without any Office thereof found; Contra of Land by the Statute ot 18 
| HH. 6. Br. Patents, pl. 70. cites 20 E 4. 11. N „ 
The Queſ- 10. The King granted to a Biſhop Bona felomum de ſe within a certain 
tion in the Precinct. The Bop was attainted of Treaſon. A Leſſee for Nears of 
ee war ar the Biſhop within this Precint? before the IndifFment or Attainder becare 
' was, Whe. elo de ſe 3 the King had before this granted to B. his Almoner omnia bon 
| ther the Al- felon de ſe after the faid Treaſon committed, and before any Indict- 
ment; After this Grant to B. the Biſhop is iudicted and attainted. The 
ex ig oor ge King ſhall have this Leaſe ; For the King's Grant to E. before the At- 
not 2 And ir Cainder of the Biſhop was void; For the King granted that which he 
was held by had not. This is a remote Pobility in the King which cannot be grant- 


Brook C. J. | | a cir; 5 a 
e J. ed. Jenk. 210. pl. 44. cites 1 Mar. D. 108 


Brook Ch. Baron of the Exchequer, Portman, Brown, Whiddon Juſtices, Baron Saxby, and Griffin 
Attorney General, that the Almoner ſhall not have the Leaſe, but it ſhall be in Order and Diſtribution 
of the Exchequer inter Poſſeſſiones Archiepiſcopatus, becauſe as the Power to grant it was not in rhe 
Queen at the time of the Grant, in as much as they were in the Archbiſhop &c. But Bromley Ch. F | 
Saunders, Stamford Juſtices, Baron Brown, James Dyer, and Cordel the Solicitor e contra; For the 
King may grant a Thing which is not in him at the time of the Grant, but which may come after- 
wards, As the Cuſtody and Marriage of the Heir of his Tenant, Or the T':mporalties of a Biſhop cum 


aCct- 


„ 
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acciderint. But of Eſcheat Cum acciderit ne atur penĩtus per Baker, tamen quære inde. % - 7 
adds Nota It had been clear it the Archbiſhop had been attainted of the Treaſon at the Time of ihe | 
Grant, the Grant of the Queen had been good. D. 108. a. pl. 29. the Biſhop of Chicheſter v. 


Webb. 


— — 


0 . ad 1 Fi” PN 
(I. b) What Things ſhall paſs by General Mords with 95 
Reference to other Perſon or * Thing. 910 — 
1. IF the King purchaſes a Manor to which Franchiſes Real are re- Ky — 8. | 
1 gardant, and after gives the Manor Simul cum Libertat. ad illud tinguiſhmend 
ſpectant. and does not ſay, Simul cum Libertar. ad illud ſpectant. at Pl. 32. 8. 
the time that the Manor Was in the Hands of the Feoflor of the King, 
the Franchiles do not pals by this General Grant, becauſe the Fran⸗ 
chiſes of common Right were annered to the Crown. f 43 All. 10. 
per Thorpe. 43 E. 3. 20% by able EEE 
: 2, Bur otherwiſe it had been if ſpecial Mention had been made as A, 
is aforeſaid in the Charter, + 43 All. 10. 43 E. 3. 20. bb. Fol 185. 


+ Br. Extinguiſhment, pl. 32. cites S. C. For — were extinct before, as it dem, and by s 
Words they paſs as Appendants; per Thorpe. Br. Incident, pl. 12, cites S. C. wes 


3. If A. be ſeiſed ofa Manor, to which the Franchiſes of Waife There is a 
and Stray, or ſuch like, are appendant, und the King purchaſes the Difference 
Manor with the Appurtenances, No the Franchiſes are re-ttiited to . e | 
the Crown, and not appendant to the Yanor ; pet if he grant the „ 
Manor in ſo large. and ample Manner as A. had ir, the Franchiſes will Ter ef the 
pals as appurtenant to the Manor. Co. Litt. 121. b. Gb and 


| | | ö 67 | other Things 
which are not, as Catalla ſelonum &c. If ſuch come again to the King they are merg'd in the Crown; 

but it is otherwiſe in Caſe of a Leet, Park, I arren, Toll &c. which were firſt created by the King. 2 

Mod. 144. Hill, 28 & 29 Car. 2. C. B. in Caſe of James v. Johnſon. _ | 1 4 


4. If J. S. has tertain Liberties appertaining to a Manor, and af: 

ter the Liberties are rejamed; and afterwards the King grants the 

Manor to J. D. with general Words, tht be Halt have tot, talia, tanta 

& ealdem Libertates &c. as J. S. had c. This ſhall not pats the Lt- 

laid by Juſtice Jones to be ſo adzudged, 5 3 
F. If the K ing grants all Lands, Tenements, and Advowſons of Chiurch= So ef all the 
es which were the Prior of Ns, this is a good Grant. Br. Patents, pl. on 
87. cites 32 H. 6. 20, 21. per Car, | | 1 ors | 


| | evhich <vere 

| „ PF 
So if he be poſſeſſed of a Ward, and grants all Lands and Tenements, Advowſons and Knights 
Fees <vhich qvere F. N's, Father of the Ward. Ibid.— So of all Lands and Tenements &c. which 
were J. P's. attainted of Felony. Ibid 1 e | 


6. The King, for a great Sum of Money, Bargains and Sells to A. the 
Mancr of Stepney, and the Marſb of Stepney in Fee, and the K ing more- 
over grants, that the ſaid Patentee ſhall have the laid Manor and Marih 
as amply as it came into the King's Hands by the Grant and Surrender of the 
Bi/Sop of Londen, and in Truth the King had not the Marſh by ſuch Grant 
aud Surrender, but only the Manor, and had the Marſh from others. Re- 
ſol ved by all the Judges of England, that the Manor and Marſh paſs well 
by this Patent. The ſaid Reference in the ſaid Patent to the Biſhop of 
London's Surrender is in the King's Covenant, and not iu the Body of the 
Grant And therefore it does nor vitiate the Patent, the firſt Certainty 
in the King's Patent is ſufficient, where the King is not deceived in his 

Grant, Jenk. 261. pl, 60. cites Trin. 31 Eliz. Hare's Cale. 


L 
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7. It the King grants over certain Lands which had come to his Hands 
before, and grants further to the Grantee tales Libertates Privilegia Ju- 
ri{dictiones &c. as he, who was laſt ſeiſed of the Lands had, whereas the 
King did not know the Certainty of the Liberties and Privileges, yet the 
Grant is good enough, and rhe Patentee may inquire what Liberties 
and Privileges the other had before; and in as much as this Uncertainty 
may be reduced to a Certainty by Inquiry or other Circumſtance the Grant 
is good. 10 Rep. 65. a. Hill. 10 Jac. in Whittlers Caſe. —Cires Pl. C. 
12, b. in Fogaſla's Caſe. 


dee (I. b) | — TIER — | 3 9 

(L. b) — | : 

3 0 (K b) Grants of the King. Vords of Reference ] 

and (R. c) | : | Cats 85 e ea 

If an Abbot 1. I F the Abbor of D. had Deodands by Grant of the King in a 
was ſeiſedot, 1 certain Dill, and after che Abby comes to the King with the 

Iich had POllelſions by the Statute of Oiſfolutions, and che King grants 

Waifsand the Land and Vill & Bona & Caralla Felonum by expreſs Mords, and 
Eſtrayes ap- after makes a Grant With general Mords of tor, ralia, eadem & hujuſ- 


E l. modi Francheſia, Libertates &c. which the Abbot had in the ſaid Land 


Js felonum & AND Vill. The Patentee ſhall have, by thoſe general Words, Oeo⸗ 
Utlagatorum DANDS which ſhall happen there, in as much as it has Beterence to 


and the Ma- the Liberties which the Abbot had. 19. 11 Car. B. R. between 


2 Nins to the King and the Inhabitants of St. Edmonds Bury in Suffulk. Adjudg⸗ 
mond, ed £0 in a Quo Warranto and Plea made thereto, 
he grants EE | | 
| . with a tot, talia &c. there they paſs, and the ſecond Grantee ſhall have Waifs ard Eſtrays as ap- 
ndant to the Manor, but not Catalla Felonum & Utlagatorum, unleſs he has ſpecial Grant of them 

by Deed. Jo. 349. in Itin. de Waltham. | | | 


Bend. 252. 2, Ik the Rectory impropriate of W. to which an Advowſon of a 
pl. 2 C. Vicarage is appendant, comes to the King by Eſcheat by Artainder 
a of J. S. and the King ex certa Scientia & mero motu grants ta B. 
judged.—— in Fee all the Poſleiſions of the Glebe and Tithes of the Rectory 
S. C. cited by ſpecial and particular Names, and generally Omnia Hereditamen- 
he ls : „ ka tua quæcunque parcel. ſpect. vel perrin. dictæ Rectoriæ de W. (But 
Tac. in 119 £xprels Pention is made of the Rectory, or ofthe Advowſon tc.) 
 Whiſtler's adeo plene & in tam amplis Modo & Forma Qualitate & Conditione 
Cue. prout dictus J. S. ea habuit & prout ad manus iptius Regis devenerunt 
5 me LL teu devenire debuerunt. In this Caſe, by this Grant and the ſaid 
. Car. 2. General Words, the Advowlon of the Vicarage ſhall paſs, and by 
me King v. the lald Words Adeo plene 4c, Prout cc. & Ex gratia ſpeciall, 
the Biſnop certa Scientia xc. The Parſonage ſhall pals allo. D. 18. El. 350, 
of Roche! 8 5 „ 22. Adjudged; For the Queen by Jgnorance is not de⸗ 
3. If the King has a Manor by Eſcheat or by Purchaſe, and grants the 
Manor as entirely as F. N. held it, or as it came to his Hands by Eſcheat, 
an Ad vowſon Appendant paſſes without the other Words; tor it {hall 
be intended, that the King is appriz'd of his Right; per Thorp quod 
Curia Conceſſit. Br. Patents. Pl. 6. cites 43 E. 3. 22. 


(L. b.) 


4 
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(L. b.) What Things ſhall paſs by general Words wit HEN 


' (Kb) Zh) 
tl Ac. . 
Reſerence to other Thing. 1 e 

1. 7 DEN the Charter of the King in general Terms refers to The Cie 


a Cercainty, this contains as erpreſs Yention as (1f] the »» this vir. 
Certainty had been expreſſed in the Charter, tho' the Certainty to Je ke 
which the Belerence is be nor of Record, bur lies in Averment by Mat- |. ,- 28 
ter en Pais or in Fat, C0, 10. Whi/tier. 64. Reſolved, Manor, to 


| | which an- A- 
vc ſon was a ppendant in her Demeſhe, as of Fee in Right of her Crown, granted the ſaid Jſaxor, with 


the Appurtenances, fer 21 Years, excepting the Adtouſon; and afterwards reciting the ſaid Demiſe 
and Exception, ſhe made arcther Grant to the ſame Grantee for anther Term of Years, with the like Ex- 
ception. King James, in Conſideration of Service, ex certa Scientia &c. granted the Mar cum ſuis ſu- 
ribus &c to G. H ex eptis que in eiſdem literis patentibus excitiuntur, and mentions the Leaſe in Reverſion, 
and the like Exception therein; but then follows this Clauſe, & ulterius de ubericri gratia noſtra & ex 
certa Scientia &c. Damus omnia et ſineula Tenementa pradifto Manerio q uo; ue modo ſpectant. & c. Et 
ulterius Damus &c. to the ſaid G. H. ard his Heirs the ſaid Manor Ac cetera omnia & ſingula Præ- 
miſſa cum eorum Pertinentiis adeo plene &c. as the ſame came to him, and now are in his Hands. And 
it was reſolv'd as here. And, 2dly, it was refolv'd, That if thoſe Words { adeo plene et integre) hat 
been omitted, then it would not have paſſed by the firſt Clauſe, but by the Addition of the lat Clauſe, 
all the Parts of the Patent taking Effect at one ard the {ame Time, the Advowſon ſhall paſs append.nr. 
And, zdly, tho' the firſt Clauſe of the Grant refers to the Demiſe in which the Advowſon i. excepted 
yet by the middle Clauſe all Tenements &c. pertaining to the ſaid Manor are granted; and the laſt 
Clauſe grants the Manor with the Appurterances &c. adeo prone. aAthly, it was refolv'd, without any 
Dithculry, that the Exception ſhall be extended only to the Leaſes recited, and not to be any Exception 
out of the Letters Patents of the Fee £'mple. And Judgment was given, that the Advou ſon paſl'd. 
10 Rep. 63. Hill. 10 Jac. Hiiſcler's Caſc.— S.C. cited 2 Mod. 1. Hill. 26 & 27 Car. 2. C. B. in Caſe of 
the King v. the Biſhop of Rocheſter. — $ C. cited 2 Mod. 107. Trin. 28 Car. 2. in Scacc. in Caſe of 
the Attorney-General v. Sir Edward Turner. — S. C. cited Hob. 170. Hill. 12 Jac. Stukely v. Butler. 


2. The Prior of Chriſtchurch, in the County of Southampton, 
was ſeiz ed ot the Manor of Chriftchurch, and ot a tree Fiſhing in Gros 
in the River of Avon in Chriitchurch ; aud all this came by the Oifſo- 
lution ok Monaſteries in 31 0. 8. to the King; and the King grants 
the Manor of Chriſtchurch, and che Scite ot the ſaid Priory, and all 
Lands, Tenements, and Fe in re akoreſald, ar 
any Time appertaiping to the ſaid Priory ; an Libertes, Privileges, | 
* nee. F mis s, &c. * belonging to the ſaid Manor. The I We. 
ſaid Fiſhery which the Prior had in Grols ſhall pals by this Grant 
for it will paſs vy the general Words of (All Lands, Tenements, and 8 
Hereditaments at any Time belonging to the ſaid Priory) this being 
an Hereditament belonging to the jriory ; and the laſt Words, in 
which the free Fiſhery is expreiſly granted with a Reſtriction (ap- 
N to che ſaid Manor) will not reſtrain the firſt general Words, 
but the Jiſchary in grots ſhall paſs by it; tor the laſt Words were 
only tn Pajorem Cantelain. Mich. 11 Car. B. B. between Lord 
Arundel, Of Marder, and Alderman Jenn, per Curiam. Reſolved. 
and Ruled accordingly upon Evidence at the Bar. 
3. King Ed. 6 was ſeized in Fee of the Manor of C. of which a , = 
Wood, containing 300 Acres, was parcel ; he granted the ſaid Wood in g * b. 
Fee, and after the ſain Wood reverted to him as Eſcheat for Treaſon, Mich. 4 Jac. 
aͤkterwards Queen Mary granted the ſaid Wood in Fee, the Grantee re- C. B. in 
granted it to Queen Elizabeth; and afterwards Queen Elizabeth grant- — oe 
ed the Manor & omnes Boſcos modo vel antehac cognir. vel repurat. ut en Cale. 
pars membrum vel parcelP ejuſdem Manerii to the Earl of Leiceſier in 
Fee. In this Cale, by thoſe Words the Woods ſhall paſs; For the 
Word Antehac in cale of the King may well have Retroſpect to the 
Time of E.s, but not ultra if the Word Unquam be not adjoin'd to 
it, But in caſe of a Subject, the Word (Antehac) without the Word 
Unqnamn precedent ſhall be conſtru'd quocunque tempore præterito. 
+ 20, El. 362, And lame Co reported with the Jalraning, £6: 
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Ent. 381. adjudged. Et Jbidem 383, 384. the Reaſons ſhewn of 
the Judgment. 

4. If the King grants the Manor of D. with the Appurtenances, 
ard all other Lands, Paſtures, Woods, et Hereditamenta, Ante- 
hac cognita, uſitata, accepta vel Repurara ut Membrum vel parcella 
Maneru przdictt, A Wood which is not parcel of the Manor truly, ann 
in Right, ſcilicet, in facto et Jure, ſhall not paſs, though it be averred, 
that the laid Wood adtunc antea fuit reputat. c parcel” Manern pre- 
dicti; without ſaying, that it had been reputed Parcel Time our of 
Mind, For Matter of Inheritance cannot take any good Founda- 

tion without coupling and annering Time of Preſcription. Mich. 
21, 22 El. in Scacc. Rot. 302, AdjJudged, quod vide in the new 
Entries 380, where the Reaſons of the Judgment are entred upon 
Record ; this was upon a Demurrer between the Kg and Imber 
and Mein Octendants. | ED „ 
F. And in the ſaid Cale if it had been averr'd, that the Mood was 
reputed Parcel of the Manor Time out of Mind ft. tho' in Caſe of 
aA dtommoön Perſon Proots of ſuch Iſſue might be by vulgar and diffu⸗ 
Orig. L No- (py Reputation of People of the ſame Vill, or * of our or of other 
tram! Manor and Manors, or Vills adjoining cc. or of the Body of the 
County #c. yet in Cale of the King in ſuch Jſſues [as to] the Mord 
- (Reput.) the Evidence or root ſhall not be by ſuch vulgar and 
diffuſed Reputation of the People; but the JProofs oughr to be by ſome 
Matter of Record or Writing, ds by the erpreſs Valuation of it be- 
tween the Prince and the Subject, in the Particulars of the Jur- 
chaſe, or in the Surveys and Books of Accounts of the Auditors 
and Receivers, Ballifts, and ſuch Dfficers and Miniſters always 
entred and anſwered in the Rolls and Books as Parcel of the Ba- 
nor; otherwike, it is not any Proot of the Reputation in cale of the 
King. In the laid Cale of 21 and 22 El. between the Oven, Plain 
tiff, and mer and Niltin, Delendants. Reſolved per Curiam, as 
it is entred upon the Record in the ſaid New Entries. 38%, 
Sce (Z. b) _ 6. If there were rwo Rectories and two Rectors in one Church, and 
pl. z. 8. C. ſo two ſeveral Advowſons, and afterwards they are ſeverally appro- 
priated to one * Hoſpital as ſeveral Rectories, and at ſeveral 
Irimes and the Rectories of them appropriated 33 E. 3. but always after 
| 8 en oy'd by the Hoſpital as one Reftory 8 ; and fo repured a 
Fel. 787, be one Rectory * till the Diſſolution of the Hoſpital, which came to 
h. s. by the Statute of 31 b. 8. and afterwards it is granted by 
Queen Elizabeth by the Name de tora illa Rectoria noſtra c. where in 
truth they were at the Commencement ſeveral Rectortes, pet it ſhall 
be a good Grant, by reaſon of the * 1 ig that it was one Rec ⸗ 
torp ſo long Time. Nad 15 Car. B. R. between Goaabie und 
Barloe, per Curiam. Reſolved upon Evidence upon a Trial at the 
Bar, which concerned Mr. Stang ton, the Patentee, for the Rectory | 
ok Moreton, which was Parcel of the Polſelſions of the Hoſpital o 
J. King John granted to the Corporation of Waterford Cuff umam vo 
catam the Murage de Omnibus rebus Venalibus infra dictam Civitatem emp- 
tis ſeu Venditis adeo Plene et integre 2 Burgenſes Villa de Briſtol habe- 
buant &c. And it was reſolv'd, that by thoſe Words no Cuftom or 
Subſidy is granted to them, for this Reaſon, (among others) That the 
Reference to the Vill of Briſtol is uncertain and void, becauſe there is 
no ſuch Vill or Borough called Briſtol in this Kingdom of Ireland; and 
the Vill of Briſtol intended in the Charter being in England, the Aver- 
ment that the Burgeſſes of Briſtol had Murage ar the Time of this Grant 
cannot be try'd here. Dav. Rep. 13. a. b. Mich, 5 Jac. B. R. in the 
Caſe of Cuſtoms. | CY , 
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(M. b.) Grant of the King. Prerogatives. [or other 010 25 
Things.| What Things he may grant over. 


1, 8 E. 4. Rot. Clauſo Memb. 6, Dorſo. Verdun habebat omnes 
Libertates ad Coronam & Regiam Dignitatem pertinentes excepta ta- 
men Crocea, nd thoſe by Grant of the King ec. 

2, 12 E. 1 Rot. Chartar. Memb. 3. Pro Civibus London, Vice- 
comitatus de London & Middleſex granted to them by P. 3. and 
other Liberties, quod faciat Vicecomires &c. On. 

z. The King may appoint another to aſſent to the Election of an 
Abbot or a Bithop. 1E. 1. Rot. Pat. Memb. IS, 16, 6 E. 1. 
Memb. E F. 10, 7 E. 1, Memb. 7+ | | 

10 E. 1, Rot. Pat. Memb. 2, Power given to one to aſſent 


— 


to the Election of a future Abbot cc. | 
J. 10 E. 1. Rot, Pat. Memb. 4. Poteſtas conceſſa Edmundo 
Com. Cornub. admittend. Nomine & Vice Regis majorem Oxon, cum 
ipſum ex parte Communitatum Ville predictæ ſibi preſentari contigerit. 
Ge tbidem, Pro Majore & V icecomitibus London. 
6. Plde Grant co the Cuſtos Regni of divers Things, 1 E. 2. 
7, Ring cannot grant the next Lapſe of the Church of D. which 2 8 | 
ſhall happen, before it happens, Þob. N. 208, „„ 
a Religious Houſe, or preſent one to the Church of his Patronage in Reverſion, as is agreed in 39 


H. 6. 49. For in thofe and other like Cafes, the King has only a Preſentment or Commendation of a Per- 
ſon, when the Corody or Church is void. 8 Rep. 55. b. Mich. 6 Jac. in the Earl of Rutland's Caſe. 


8. Tf a Lapſe happens to the King, he cannot grant it over; for it 
is a Truſt in himſelt. Hob. N. 208 | Oo Mg 
9. The King cannot grant to another Officium Pincernz, called the 
Butler of London, and the Butlerage and Priſage of Wine Habend. tor 
24 Years; for it is not grantable over, it being but * 1. f 
Wine kor the King's Houſe. M. 40. 41. B. R. Sit Thomas 
Vaviſor's Caſe. Du 55. Quere. = | | 15 | ; th 
10, The King cannot grant over to another the ſole Making of S. P. Refol- 
Gunpowder for to dig in the Soil of other Men; for it is Purveyance yd 1 = 
to dig in another's Soil, (and] is a JIrerogative not grantable C of Salt- 
over, = 10 Jd. B. Six Robert Johnſon's Cale ; Crirtam, petre. 820 
_ 11. Trin. 2 E. z. B. B. Rot. The King granted to the 
Abbot of Reading, inter alta, Nec faciat Milites niſi in Sacra veſte 

hriſti 106. in qua parvulos ſuſcipere modefte caveat, maturos autem ſeu 

diſcretos tam Clericos quam Laicos provide ſuſcipiat &c. TT 

12. Rot, Part. 25 E. 3. 2. Part M. 11. All the Profits of Fines, prynne's 
| Amercements of the Labourers, Sellers of Victuals againit the Statute, Com. Rec. 
granted to the Commons for Eale of the Poor, in Payment of n. 

Tenths during this Paymen. eu, in 

Conſiderat ion of the great Dearth of Corn, releaſeth the Half of his Proviſion” appointed to be taken by 


the Purveyors. But Ns. 18. is, that the Fines of Labourers may be paid to the chief T axes of this Fit- ” 


teenth, in Aid of the Poor. 


3. If A. leaſes Land, reſerving Rent, and after is outlawed, 
and an Jnquiſition thereof found, and a Seiſirre of it made, and the 
Ring grants over rhe * Benefir of the Ourlawry quam diu in Manibus , 3-7. 


luis it ſhall continue, the Patentee ſhall have the Rent reſerved upon _ 
the Leaſe, which ſhall become due during the Dutlawry, ſo long as 


en Culpepper and Coveney. Per Cutiam. Reſolved upon a Spe- 


dal Derdict, Intratur Tr. ) Car. Rot. 835. 
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88 Prerogative of the King. 


383 14. The King cannot grant to another the Jar, Day, and Nat given 


Fog alice him by the Law ; for he cannot transfer his Mercy, Jenk. 307. pl. 83, 
8. C. cites 3 E. 3. Fitzh. Corone 3 10. 


ö 


e 


8 = 
3 


ä 


S. P. By all 


the Judges. Jenk. 29. pl. 55. cites 1 H. 5. Fitzh. Executors 108. —S.P. Jenk. 304 pl. 77. cites 3 E. 
E z. Corone Fitzh. 3 10 Stamt. 50. | 
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Br. . 17 7 15. The King ſhall have all Zithes which are in Places that are ot 
Ge? S 43: of any Pariſh, as in Inglewood Foreſt &c. and may grant them over by 
Br. Diſmes, his Letters Patents. Br Patents, pl. 33. cites 22 All. 75. 
pl. 10. cites | 


8. C Br. Prerogative, pl. 47. cites 8 C. Br. Scire facias, pl. 154. cites S. C. 


— — — — 2 — — — 2 
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2 ECTS 
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Br. Patents, 16, Note, that the King by Charter by expreſs Words, may grant 7» 
5 pl 41. cites 4 C05 59 ' n | %. 
Wo  &eE'* a Commonalty or Corporation, to make another Commonalty or Corporation. 
; Br. Prerogarive, pl. 53. cites 49 Aff. 8. V TOR: 
fs if he has 1. The King may grant over a Choſe in Action. Br. Choſe in Action, 


an Annuity ae 
x of che Pl. 1. eites 3 H. 4. 8. 


Priory of D. he may grant the Annuity over, and the Grantee ſhall have Writ of Annuity. Ibid.— 
Br. Prerogative, pl. 11. cites $. C. So where a Man has raviſh'd the King's Ward, he may grant 
over his Action thereof. Br. Patents, pl. 55. cites 5 E. 4. 8.——He may grant over his Action and his 
Choſe in Action. Br. Choſe in Action, pl. 6 cites 2 H. 7. 8.— The King may grant Action after 
that he has Cauſe of Action; as of Debt, and Things certain, but not of Treſpaſs and Things uncertain. 
D. 1. b. pl. .—8. P. Br. Choſe in Action, pl. 11. cites 5 E. 4. 8. Br. Patents, pl. 55. cites S. C. 
wall It was ſaid for Law, that the K ing may grant a Choſe in Action, which is Perſonal, As Debt and Da- 


„ mages &c or a Cheſe Mixt, As the Ward of the Body, but not a Choſe Real, As Action of Land &c. as 
„ Rights, Entries, Actions &c. which Abhots may have, and that the King ſhall have thoſe by the Sta- 
Ti tute of Diſſolution of Abbeys 31 F. 8. Thoſe Choſes in Action the King cannot grant. Bur fee if there 
| 0 | = _ Words . mo Statute to put the King in Poſſeſſion, tho' the Abbot was put to bis Adi ion. Br. Patents, 
0 a 98. CItesS 32 H. 8. | | | A | 

Hh 2 The King may grant a Choſe in Action, but not without Special Words, 3 Lev. 135. Mich. 35 Car. 
„ 2. C. B. Travel v. Cartaret — 8 P. 12 Rep. 2 Ford v. Sheldon. 1 15 | 


CE. As Z 
. 


Br. Con- 18. If the King grants to a Man to have a Ferry, and to take of every 
temps, pl. 4. one a Hal penny &c. this is good; for it is Quid pro quo. Br. Patents 
cites S. C. | | . | Oy 
I. 12. cites 13 H. 4. 14. . OR 
Kh So of Pontage 19. And the King by his Patent may grant to a Man to take a Half- 
Þ : * benny of every Man for inclgſing of his Vill, to have Paſſage there. Ibid. 
Wits Pajjin TERS b N Ot | | | | 
Wi Halfpenny, to Per Gaſcoign. „ 1 8 | 
j | _M.. 5:5 e | 3 | 5 | 
Bridge ; for they have quid pro quo. Ibid. So of Toll for the ſame Cauſe, Ibid. Br. Contempts, 
| pl. 4. cites S. C. But the King by his Letters Patents cannot grant Murage &c. to take ſuch Sum 
Wi &c. becauſe it is in Charge of his People, which cannot be 4vithout Parliament. Ibid. „ 
+ The K ing may grant Toll to be taken in Fair or Market, but not to take for Paſſage in the Highaway, vii. 
_ Thorough-toll ; for this cannot be taken but by Preſcription. Br. Prerogative, pl. 112. cites 50 E. 3-— 
1. He may grant Toll, Fair, Market &c. but not to have Aſſiſe of Freſh Force, nor Toll Traverſe, nor Fell. 
= | Thorough, for thoſe are by Cuſtom, which cannot commence at this Day by Grant; for the King cannot 
| make a Law by his Grant. Br. Patents, pl. 100. cites 37 H. 8. . | 5 i 
8 | It is agreed, that the King cannot grant Tell to be taken in the High«vay, which is free; but Portage 
| and Murage may be granted, becauſe there is quid pro quo; but then the Payment thereof ſhall be no 


2 
«> 
SES > airs”, 


16% | longer made than the Bridge continues for the Uſe, or the Wall continues for the Defence of the 
i N Subject Noy 176 Darcy v. Allen. TVCVCVVVV di Ps | Dy YT 
oh Br. Preroga- 20. The King cannot grant his Prerogative. Br. Patents, pl. 13. cites 
bil tive, pl. 18, 14 H. 4. 9. ; | 3 25 Po Ms „„ | 5 ; | 
100 Ibid. pl. 50. cites 2 H. 5. 13. S. P. Per Kebill. ——Tho' the King grants Jura Regalia, yet it ſhan't 
0 exclude the King himſelf, Per Heath J. Mar. 165. Hill. 17 Car. Anon. — | 

Wl Holt Ch.] ſaid, He did not know any Reaſon for a Difference between the ancient Lands of the Ind e- 
il! ritance of the Crown, and other Eſtates which the King has, which are of an higher Nature, and called the 
| | Flowers of the Crown, as Waits, Strays, &c. as in 9 Rep. The Abbot of Strata Parcella's Caſe ; alto 
14 


. 
pl 
| 


2 ” 
— — — 


Hundreds might be alien'd in Fee, till for ſeveral Inconveniencies it was reſtrained by the Statute of E. 5: 

wn ; | and the K ing might erect a County Palatine, and ſeparate it from the immediate Government of the 

f li King, with a Power to pardon | reaſons, Felonies &c. till the Statute of 25 H. 8. cap. 24. which re- 
unites the Liberties and Privileges to the Crown. Skin. 604. Mich. + W. z. in Cam. SCacc. in the 
Bavker's Ca ſe. | 5 | | 


Nr 


per Hunt. Br. Patents. pl. 16. cites 19 H. 6. 62. 


Prer ogative of the King. 3 89 


21. The King cannot diſpoſe of his Crown by Teftament, tho? it be under * The King ; 


the Great Seal; Nor of the * Ports of the Kingdom; Nor of the Fewels of 8 ta Se — 


the Crown ; Nor df Power to paraon F Treaſon or Felony within thts King- N 
dom; Nor of Power to make + Fudges, Fuſtices of the Peace, or Sheriffs; Cuſtody of a bn att 
Nor of ſuch which concern Government in a high Degree; Of theſe Port which is £2 2 22 


; + A 1 f == 
me King can neither make a Grant nor a Tellament.He may grant the Wit were a FI 


Lands which he has in Fure Coronæ, F, his Letters Patents, or by his = of the 


ingdom, = 
Will under the Great Seal. By all the Judges. Jenk. 79. pl. 55. cites andtherefore 
1 H. 5. Fitzh. Execurors 108. e 
N was void, and 


1 f | YR | ſoadjudged ; 
and ſuch Grants are expreſsly againſt 9 E. z t. Godb. 254. Paſch. 12. Jac. in the Caſe of Cloath — 
ers of Ipſwich.— Roll R. 5. in S. C. S. P.— Jenk. 304. pl. 77.— 

+ A Grant to pardon Treaſons is void ; But in Scotland and Ireland, ſuch Grant to be executed in the 
Name of the King is good. And ſo to make Knights there. The Diſtance of Place and ſudden Occaſions, 
and the King's Aae make the Difference. By all the Judges of England. Jenk. 17 1. pl 36. cites 1 H. 
7. 16. | 133 | N 
. + The King cannot grant to 4 Man to make an Officer of Record to ſerve the King's Court, nor to make 
a Juſtice ; Quære; For Cities and Burghes have ſuch Liberty. Br. Patents, pl. 45. cites 2 H. 7. 6. 

The King cannot grant a Power to any to make Juſtices of Oyer and Terminer ; but he ought to 
conſtitute ſuch Juſtices himſelf; for ic is a High Prerogative. Jeak. 171. pl. 36. cites 1 H. 7. 16. 

Grant of the King made to the Abbot of St. Jiban' to make Juſtices, is not good; for is a Thin 
annexed to the Crown, and cannot be ſever'd, as Grant to make Denixens, or to pardon Felons is not 204. 
contrary of Steward in Leet, or «ſtice where Conuſance of Plea is; for thoſe are the Stewards or Juſtices 
of the King; but the Grant above to the Abbot, to make Juſticiarios ſuos [is not good] and ſuch cannot 
allow Clergy to a Felon, nor the Ordinary is not bound to obey him. Br. Patents. pl. 111. cites 20 H. 
5.6. 8. Eineux Juſtice. | f = | 1 | 

The King has Power to alien or charge the Eſtate, which he has in Jure Coronz. Per Holt Ch J. 


Mich. 5. W. 3. Skin. 602. 603. in the Banker's Cale. 


22. If the King grants to me a Fair and Zoll in B. this is a good Grant; 
23. Præcipe in Capite, rhe King cannot grant 70 deviſe Land T7: ament ; The King 
Nor that the youngeſt Son ſhall inherit; nor thai Land ſhall be Antient Demeſne, <vot grant 


or the like, and yer Preſcription and Cuſtom lies of them. Br. Patents. af 2 


8 all be De- 
b. % e N. 7 W viſable, Bo- 

„ oe | | „ F 
liſh, Gavelkind, nor the like; for thoſe are by Cuſtom, which cannot commence at this Day by Grant; 


for the King cannot make a Law by his Grant. B. Patents. pl. 100. cites 35. H. 8.—— 8. P Br. Pre- 
rogative pl. 53. eites 39 Aſſ. 8. Ih 1 


Br. Patents. pl. 41. cites S. C. 


24. The King might aſſign Part of the Tenths granted to him by the Br. Choſe in 
Clergy to certain of his Creditors, and by this the Clergy became Debtors + wa 52 5 

to them, and the Collectors charged, and the King ouſted of it. Br. Br. Charters 

Grants. pl 111. cites 1 H. J. 8. 5 „„ or Pardon. 
55 = | | JJ 4-»  SE RG: 

| S. C. — Br. Quinzime. pl. cites 5. C. 


25. The King may grant over his Rent, and his Condition to re-enter & P. per 


ſor Non-pay ment. Br. Choſe in Action. pl. 6. cites 2. H. 7, 8. Foce. 


NY TO : : 5 Br. Patents. 
pl. 46. cites 2 H. 7.) — S. P. Per Weſton. J. Pl. C. 243. in the Caſe of Wyllion, V. Lord Barkley. 
26. The Kin may be Founder, and have no Corody, as where the King And þo he 
grants at the „e eee that neither he nor his Heirs ſhall have the a fears 
Corody, and he may releaſe ir after; for the Name of Founder remains.“ eTerure 


Br. Patents. PI. 57. cites 8 H. J. 12. 1 except Realty, | 
| | TT or there 


Tenure remains. Ihid. — But he cannot releaſe all the Tenure ; for all Land ſhall beheld Mediyr.1y, o, 


lmmediately, Ibid. 


27. The Queen has Right to certain Land by the Attainder of J. S. 


Who was a Diſſeiſee. In this Caſe, it ſuch a naked Right may be granted 


at all, it ought to be granted with ſpecial Recital by expreſs and 


ſdecial Words, per Cur. 3 Rep. 4. b. Trin. 35. Eliz. in the Marquis of 


Vincheſter's Cafe.—cites 8 Eliz, Cormer's Cue, alias Cromer's Caſe. | 
| - LO 3, 
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go Prerogative of the King. 
28. A. obtained a Licence from the King to go beyond Sea for a cer- 
tain Time, and after the Time expired A. is commanded under the 
Privy Seal, upon his Allegiance, to return to England, and does not 
obey. It was reſolved by all the Judges of England, that if A. in 
this Caſe has a Manor where there are Copyholds, the King may 
grant the wy - dr mpens Jenk. 246. pl. 35: cites 23 Eliz. D. 25. 177. 
29. King H. 6. granted to the Corporation of Dyers within London, 
Power to ſearch &c. and if they found any Cloth qyed with Logwood, 
that the Cloth ſhould be forfeit ; And it was adjudged, that this Charter 
concerning the Forfeiture was againſt the Law of the Land, and 9g 
H. 3. 29. For no Forfeiture can grow by Letters Patents. 2 Inſt. 47. 
30. It was reſolved, That the King may grant wild Swans unmark'd, 
and their Cignets, as in Rot. Par, An. 30 E. 3. Part. 2. Num. 20. the King 
granted to C. W. all wild Cignets unmark'd between Oxtord and London 
tor ſeven Years. And in eodem Rot. An. 16. R. 2. Part. 1. Num. 39. ſuch 
a Grant of wild Cignets in the County of Cambridge to B. Bereford 
Knight. And in eodem Rot. An. 1 H. 4. Part. 6. Num. 14. a Grant w.s 
made to John Fenn, to ſurvey and keep all wild Cignets unmark d, Ita qucd 
de proficuo reſpondeat ad Scaccarium, by which it appears, that the King 
may grant wild Swans unmark'd. ) Rep. 18. a. Trin. 34. Eliz. in the 
Call of Swans. | „ | | | | | 
31. If Penalties are given by Acts of Parliament for Relief of the Poor, 
the King cannot diſpoſe of them otherwiſe. Jenk. 307. pl. 83. cites Hill, 
2 Jac. J Co. 36. b. RUE Ee 3 hs 
32. King cannot grant Reverſſonem Officii; For he has no Reverſion, 
but Inheritance grantable in Reverſion. 8 Rep. 5y. a. Mich. 6 Jac. in 
the Earl of Rutland's Caſe. 1 oo 
33. The King may grant a Rent out of a Fair, or a Thing not manurable, 
as out of a Bailiwick, Tithes &c. Jenk. 14. pl. 24. e 
334. The King by his Grant cannot exclude himſelf from proſecuting any 
Plea of the Crown ; for it concerns the publick Government, and cannot 
be ſeparated from his Perſon. Jenk. 190. pl. 99. 7 Ns 
8. C. Freem. 35. King Ch. 2. being indebted to divers Perſons in 41,6000 1. 8s. 2d, 
Rep. 331- in for the Payment of the Intereſt of that Sum, grants tor him, his Heirs 
the . and Succeſſors 25, ooo J. per Ann. to be paid out of his Revenue of the Here- 
150 Ang ditary Exciſe. And tho? it was objected, That this Revenue was given 


1691. And n - : : | 
: 6h oe by Act of Parliament and that it ariſes out of the Purſe of the People, 


by Atkins, And that they are not alienable, becauſe they come in the Place of an 


Turton, an Inheritance, which the King could not have aliened as Tenures in Ca- 
12 pite, Purveyance &c. yet adjudged that the Grant was good. Skin. 601. 


contra, That &c. Mich. 7 W. 3. in Cam. Scacc. The Banker's Caſe. 


the Grant was | | EDS | FEE. 
good to charge the Succeſſor. It was admitted, That the King may grant an Annuity, or charge his Reve- 
nue, and cited many Books to that Purpoſe; but it uſt be ſaid of whoſe Hands to be received, or elſe it is not 


good; for he cannot charge his Perſon; and that it is good, notwithſtanding it is out of an Incorporea! 
1 And though it was objected that this is but an Authority, and fo void by the King's 
Death, becauſe revocable; yet they held it an Intereſt; and a Licenſe coupled with an Intereſt is irre- 

yocable. Upon the Petition of Hornbee, Williamſon, Smith, and Stone. Saad 


36. Whether the King may grant the Inheritance of alVijtation may 
be aQueſtion; for it may be ſaid to be privy to his Perſon; but with- = 
out doubt he may grant, to whom he pleaſes, to be Vititor for a 7:1. 
Per Holt Ch. J. 12. Mod. 233. Mich. 10 W. z. Anon. 5 
37. An Appeal lies to the King in Council from a Decree made in the 
Iſle of Man by the Lord Derby, tho' the Grant was made of the Iſle of 
Aan without any Reſervation of the Subject's Right of Appeal to the Crown; 
Per Ld Ch. J. Parker; For that otherwiſe there would be a Failure ot 
Juſtice; And the Lords of the Council proceeded in the Appeal, and 
determined in favour of the Appellant, and the Lord Derby fubmitted 
and conſented to the Examination, Wms. Rep. 329. Mich. 1716. 
Criſtiaa v. Corel... — — ö 
(NI. b. 2) 
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ration to be had, or made, or to agree, or compound with any others for any 5 
the Benefit, Profit, or Commodity of any by 
aud all Proclamations, Inhibitions, Reſtraints, Warrants of Affiſtance, and 


ed by Parliament 


a... ati... 


Prerogative of the King. 


57 


(M. b. 2) Grants of the King. What Things he may See (M. +) 
grant. Diſpenſations, or Forfeitures on Penal Statutes. 


of fe King cannot grant to any one a Power to diſpenſe with any Pe. S. P. Hob. 


nal Statute. N and Mercy are inſeparably annexed to the ny Bll. 
Crown and cannot be transferred; By all the Judgesot England. Jenk. (4 Jac. > 


307 pl. 83. cites Hill. 2 Jac. ) Co. 36. b. &c, the Caſe of Diſpenfations. viſon v. Bar- 
; 5 er. 
8. P. Hob. 155. Mich. 10 Jas in Caſe of Colt and Glover v. the Biſhop of Coventry. The Kipg 
cannot grant to any Subject Power to diſpenſe with as many Offenders as he pleafes ; By all the Judges 
of England. Mo. 764. Mich 3 Jac. Richards's Caſe. N | 


2. Queen Eliz. under the Great Seal, granted the Penalty and 
Benefit of a Penal Statute, with Power to diſpenſe with the ſaid Sta- 
tute, and to make Warrant to the Ld. Chancellor, or Keeper, to make 
as many Diſpenſations and to whom he pleaſe. Upon a Reference of 


this Grant, 1t was reſolved by all the Juſtices of England, that the 


ſaid Grant was utterly againit Law ; And alſo, That when a Statute 


is made by Parliament Pro Bono Pullico, the King cannot give the Pe- 
nalty, Benefit, and Diſpenſation of ſuch Act to any Subject, nor im- 
power any Subject ro diſpenſe with it, or make Warrant to the Great 


Seal to grant Licences in ſuch a Caſe ; For in ſuch Cafe the King, who 


is the Fountain of Juſtice and Mercy, is truſted with it Pro Bono Pub- 


lico, and this Confidence is inſeparably annexed to the Perſon of the 
King in ſo high a Point of Sovereignty, that he cannot transfer it to 
the Diſpoſition or Power of any private Perſon, or to any private Uſe; 


For it was committed to the King by all his b tor the Publick 


Good. And if he may grant the Penalty of one Act, he may do ſo in 
Infinitum ; Nor was ſuch Grant known to have been made before ; 


Tho? true it is, that the King, upon Reaſons moving him thereto, in 
reſpect of Time, Place, or Perſon &c. may make a Non-Obſtante, and 


diſpenſe with any particular Perſon that he ſhall not incur the Penalty 
of a Statute, and with this the Books agree. 7 Rep. 36. Hill. 2 Jac. 
The Caſe of Penal Statutes. F 3 

3. The King cannot grant over the Penalties of Penal Statntes ; Per all 


the Juſtices of England. Mo. 764. Mich. 3 Jac. Richard's Caſe. 


21 Fac. 1. 3.8. 1. It is enatted, that all Cymmiſfions, Grants, Li- It appears by 


cences, Charters, and Letters Patents, heretcfore granted or made to any oy E NN 
Perſon or 17 Bodies Politick or Corporate, of any Power, Liberty, or Act, that all 
; nts of 


Faculty, to diſpenſe with any others, * or to give Licence or Toleration to do, Grants of the 
le, or exerciſe any thing againſt the Tenure or Purport of any Law or Statute, Benefit of a- 


p T 1 ' pf, ' | 7 51 1 » Penal 
or to give or make any Warrant for any ſuch Diſpenſation, Licence, or Tole- Says of 
3 2 | 85 ower to 
Penalty or Forfeitures limited by any Eſtate, or of any Grant or Promiſe of diſpenſe with 
feiture, Penalty, or Sum of Ma- the Law, RN 
ee wo a to compounc 
efore Fudgment thereupon had, fo help. 
3 nes 429 feiture, are 
all other Matters and Things whatſoever any way tending to the inſtituting, contrary to 


ney, that is or ſhall be due by any Statute 


eretting, ſtrengthening, furthering, or countenancing * ſame, or any of che ancient 
Tbem, are altogether contrary to the Laws of this Real; 


„ : Laws of this 
in Execution. „ Kealm. Ir 


Was one 


of the Articles whereupon the Spencers in the Reign of E. 2 were ſentenced, that they procured the 


King to make many Diſpenſations, and ſo by their ill Counſel defcating that which the K ing had grant- 
& good Advice In 5oE 3 Richard Lions, a Merchant of London, and the 
Lord Latimer were ſeverally ſentenced in Parliament for procuring of Licences and Diſpenſations to 
tranſport Wools &c. 3 Inſt. 186. cap. $6. | 5 
| mr” * The 
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* The great Inconvenience hereof appeared in the Proceedings of Em 


Prerogative of the King. 


ſon and Dudley in the 


Reign of H. :. who had the Office of Maſters of the Forteitures, and by 4 0 of their Commiſſion 
and Office did moſt intolerably and unlawfully oppreſs, burden, and depauperate the Subjects. The 
like Oppreſſion was uſed by certain Commiſſioners for Compoſitions to be made for Offences committed 
againſt Penal Statutes in the Reign of Queen Mary. 3 Inſt. 187. cap. 86. 


And ſhall be for ever, hereafter examined, heard, tried, and determined 
by and according to the Common Laws of this Realm, and not otherwiſe 


| 6c. 1 5 
By this Pro- Provided alſo, that this Act ſhall not extend to any Warrant or Privy 


viſo the 
Judges be- 


fore whom 


the Cauſe de- 


Seal made or directed, or to be made or directed by his Majeſty, his Heirs or 
Suceeſſors, to the Fuſtices of the Court of King's Bench, Common Pleas, 
Barons of the Exchequer c. and other Fuſtices for the Time being, having 


pends, and Porter to hear and determine Ec. to compound Ec. 


that have 


Power to hear and determine the ſame, who are preſumed to be indifferent between the King and the 


Subject may by Warrant or Privy Seal &c. compound &. for the King only, after Plea pleaded by 
the Defendant. | | | | | 


and Forfeitures before any Conviction or Fudgment againſt the Perſons upon 


whon the ſame were to be levied, are utterly and directly contrary to the 


known Laws and Statutes and Freedom of this Realm. 


— . 


(M. b. 3) Grant. What the King may grant. Things 


Br Contem pts, I. 


pl. 4. cites 


11H. 4. 86. 
S. C.—— Br. ' og Bs | ; | : 

Patents, pl. Office in Charge 4 his People by his Grant without Parliament, and the 
12. cites 8. C. Return awarde 


2. It was agreed, that the King may grant Fines and Amercements a- 


| yet they are not in Eſſe at the time &c. Br. Patents, pl. 16. cites 19 


not in He. 


1 MM. and Writ awarded to the Sheriff to put him in Poſſeſſion, and 
the Mayor returned that there is no ſuch Office; the King cannot make ſuch 


good. Br. Retorn de Briets, pl. 4o. cites 12 H. 4. 
riſing in his ordinary Courts whereof he is inheritable ; quod nota; and 


H. 6. 62. 
3. If the King grants to his Tenant that his Heir may enter withut 
ſuing Livery this is 
Per Yelverton, quo 


Markham conceſſit. Br. Patents, pl. 16. cites 19 H. 
6. 62. . | | 


4. It the King grants to me, that if I alien the Manor of B. which I 


hold of him that it ſhall be diſcharged of the Fine, by this I ſhall be diſ- 


charged when I alien; Per Hody. Br. Patents, pl. 16. cites 19 H. 


6. 62. 


5. The Queen ſeiſed of a Rectory appropriate granted Ad vocationem 


Eccleſiæ Cc. Manwood Ch. Baron held, That the Advowſon did not 


paſs, but remained appropriate as before, and that by the Appropriation 


the Advowſon was gone, and not in Eſſe, and conſequently cannot be 


Naym. 241. 


S. C. — 2 
Mod. 106. 
Attorney 
General and 


Sir Edward 


Turner 


granted ; And this Grant is not helped by the Statute 46 5 Mar. ol 
Confirmation of the King's Grants; for that helps only Aena, Mij- 
naming, or Miftaking Ec. but here is no ſuch Thing in Rerum Natura as 
is pretended to paſs by this Grant. 2 Leon. 80. pl. 106. Trin. 26 Eliz. 
in the Exchequer. The Queen v. Lord Lumley. Vb 

6. In an Information in the Exchequer, by Engliſh Bill, for Derelici 
Lands, the Caſe was, King James granted certain Marſh-Lands bor- 
dering on the Sea to. T. S. and Ex uberiori Gratia, he granted all the Soil, 
Ground, Land, Sand, and Marſh-Land Contigue adjacen* Premiths, which 


are now over/Jowed and covered with Sea-IWater, & ane ad oliquod Temps 


5. t N & 1M Se}. . . 2. F. 1. Grants and Promiſes made of Fines 


"HE King granted the Office of Meaſurer of Cloths in London to 7 


$oos „and yet it is not in the King at the time &c. 


* 5 er Ee ? 
1 ty 2 r r r 


„ TE Te as * *) a od —— — — * 


ll | gyo—_ 


—— —_—__ 


. 
— 


* 
———— 
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in poſter nm recuperat* forent per Reliffionem Maris &c. Non Obſtante non ſeems to be 
nommando valorem, quantitatem vel qualitatem z After this Grant, 100 Ae 
Acres more became dderelict and adjoining to the ſaid Marſh- Lands; and +0 garde 

7 0 * , n- 
the Queſtion was, Who ſhould have thoſe Lands, the King or the Pa- tions any O- 
tentes? It was inſiſted, That the King thould have them, becauſe pinion of 


thoſe Lands were Derelict ſince the Grant, and therefore ſhoald not the Court. 
paſs by it; For the King cannot grant that which he had not; and 


that Lands which he had by his Prerogative will not pals by thoſe 
general Words in the Grant; but it was anſwered, That #fe King 
may grant What is not actually in him at the time, and that here 
is as much Certainty as the Tuing will admit; for it could not ap- 
pear how many Acres there would be; but admitting it to be incertain, 
it is made good by the Non Obſtante, which helps all Defaults for 
want of Information in the King; but it was held per Cur. (with the 
Advice of the two Ch. Juſtices) that the Grant was void as to the 
100 Acres, and that nothing paſſed by thoſe general Words. 2 Lev. 
171. Trin. 28 Car. 2. in Scacc. Attorney General v. Sir Edward Far- 
men. | 


7 8 ” as "3m . 2 
— —-— v , 


(M. b. 4) What the King may grant during Nonage. 


t. El. 6.3: Onfirms the King's Letters Patents notwithNand- 
| ins his Nonage or any Statute heretofore made for 
the Reſervation of Tenures, Rents, or Tenths. ES | 
2. Leaſes made by the King of Lands of the Dutchy of Lancaſter S P. whe- 
are not voidable by the Nonage of the King, in as much as they paſs er the 
; "op. | © wp x 43 E ands lie 
from his Perſon as King, and not as Duke; For per Nomen Regis No- cut of the 
men Ducis demergitur; by all the Juſtices of both Benches, D. 209. Dutchy of 
b. pl. 22. Mich. 3 & 4 Eliz. Anon. | : £27 11,5-" Lancaſteror 
LE | | 15 within; and 
the Law is all one where the Leaſe is made of the Land of the Dutchy, which is not in Leaſe, to 
commence immediately, and where it is of a Leaſe of Land of the Dutchy to commence after another 
Leaſe before made, the one nor the other is not avoidable by the Non-age of the King; per all the 
uſtices, Serjeants, and Counſel (except Ruſwel) Pl. C. 221. b. 4 Eliz. the Caſe of the Dutchy of 


caſter. | 


L - Lp 3 i 1 : ** * 3 "E's 8 1 2 2 n > 2 2 % 


(M. b. 3) Nhat Things the King may grant, notrvith- 


landing a former Grant ; and in what Caſes ſuch a ſe- 


cond Grant ſhall be a Repeal of the firſt Grant. 


wok lay King granted to W. * Hara, ſo long as it ſpall happen to be 


in our Hands from Heir to Heir &c. Aſterwards the Heir came to full 
Age, and died before Livery ſued, or Homage done; and after the K 
granted the Ward of this Heir to H. And the Opinion of the Court was, 
that the ſecond Grant is good, by Reaſon that the firſt did not die in 
Ward, becauſe he was of full Age, notwithſtanding that he did not ſue 
is Livery, nor do Homage; and therefore theſe Words (from Heir to 
Heir) are determined. Br. Patents, pl. 68. cites 14 E. 4. 7. : 
2. The King was Founder of an Abbey, and granted a Corody to 2 
Man who was thereof poſſeſs'd 3 and after the King granted the ſame Corody 
to the Abbot and bis Succeſſors, and that they ſhall be quit of him and his 
Heirs : And ſome ſaid, that the Grant was not good, becauſe the King 
had nor Corody at the Time of the Grant, As ofan Office; for the Grantee 
is thereof poſleſs'd, and the King has no Reverſion in it; for 1 5 aß 
— — ö imſelt 


Aiſtill v. 


94 Prerogative of the King. 
himſelf can not have the Corod y, nor be Officer; and alſo Corody is in- 
cident to the King as Founder, and he cannot releaſe it any more than a 
Tenure ; and the Juſtices e contra. But in the Caſe of the Corody the 
firſt Grant was recited; and therefore the King is not deceived, and 


conſequently good; and this ſpall enure by Way of Extinguifhment. Br. 
Patents, pl. 57. cites 8 H. 7. 12. | 


— 


See (dl. b. 4) (M. b. 6) Leaſes and Grants of the King, as to the 


Dutchy of Lancaſter, Cornwall &c. 


Br. Feof- I. T AND of the Dutchy of Lancaſter ſhall paſs from the King by La- 
I 8 ters Patents only, 14 it lies in the County Palatine; but if it lies 
Ces S C. u, then Livery of and Seiſin ought to be made of them; tor he has themas 

NT Duke, and not as King. Br. Prercgative, pl. 72. cites 21 E. 4. 60. 
S. C. cited 2 2. Grant of the Rever/on of Duichy Lands without Attornment, un- 
Lutw. 1237. der the Dutchy Seal, is a Grant by Record, and paſles the Reverſion, as 
inCaſeof 2 Fine, i. e. to diveſt the Eſtate without Attornment ; but not to make Fri- 

„ vity to have Action of Waft, according to Co. 4 Inſt. 209. But if the King 
will make Feoffment of it, Livery ought to be, as in Caſe of a Subject; for 

the King may do this by Attorney. 1 Lev. 28. Paſch. 13 Car. 2. B. R. 
Carpenter v. Marſhall. _ 3 58 
3. 5 8 6 V. & M. 18. Enacts that Grants made by King Charles 2. c. 
of any Parcel of the Dutchy of Cornwall ſhall be good. OTE 
Provided that ſuch Grants be tor 31 Years, or determinable upon three 
Lives, and not diſpuniſpable of Waſt ; and that the uſual Rent be reſerves, 
and if no uſual, then a reaſonable Rent, not being under the 2oth Part of 
the clear yearly Value. | re - ES 
Aud that Covenants c. ſhall bind Reverſroners. VV 
SGaaving to all Perſons their Rights, except the King aud his Heirs, and 
the Duke of Cornwall and his Heirs SW. . N 
And that Tenants compounding for the increaſed Rent, the old Rent, e- 
other Rent ſo compounded for, only to ffand. _ 9515 | 
And that the Fees &c, tor Grants of ſinall Value ſhall not exceed ſuch a 
certain Sum, and impoſes a Penalty upon Officers offending. 
4. 1269 13W. z. 13. Enacts that all Leaſes Ec. made by King Ch. 2. 
King Fa. 2. or King William and * Mary c. of any Offices, Lands, 
Sc. in the Dutchy of Cornwall, ſhall be g od in Law &gc. „ 
Provided that the Leaſes be not for more than three Lives, or thirty-one 
Years. 5 8 N „ „ 
Aud that Covenants c. in ſuch Leaſe or Grant Sc. ſhall be good and 
effefFual in Law, according to the Words, | 5 
Saving to all Perſons &c. their Right, except the King and his Heirs, 
and the Duke of Cornwall and his Heirs ” 
And that Tenants compounding for taking off any increaſed Rent Ec. # 
Payment of Compoſition Money, ſuch * Rent to ceaſe G Mc. 
And that the King may make any further Grant of Grounds Ec. bein 
Part of his Manor of Greenwich, to the Uſe of Greenwich Hoſpital. : 
5. 6 Anne 25. Enacts that all Leaſes made of Lands Gc. Parcel of the 
Dutchy of Cornwall, by Copy of Court Roll, or within j Nears next di. 
ſuing, according to Cuftom of Manors of the ſaid Dutchy, ſhall be good un 
Law. Rn : e 
Provided that no Leaſe be for more than 3 Lives, or 31 Years. 
Aud that all Covenants Ec. in Leaſes &c. ſhall be good according 10 the 
Saving to all Perſons Cc. their Right, except the Queen and ber Hers, 
and the Duke of Cornwall and his Heirs. Aud 


nd 


106, 
one 
and 
eirs, 
f. on 
being 
_ 
eu- 


d iu 


to the 


Heirs, 
And 
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And on Payment of Compoſition Money for taking off increaſed Rent, 
ſuch increaſed Rent ſhall ceaſe. 


— 


_— — — 


—— 


(M. b. 7) What the King may grant without Record or 
Othing ſhall paſs from the King bt by Matter of Record ; Per the SOBER 
Juſtices of C. B. Br. Prerogative, pl. 70. cites 14 E. 4 2. MH, > 


Inrollment. 
N 
| | ſeveralThinos 
eit i out Writing, and yet if it comes in Ure in the Law, it is good for nothing; per Brian clearly. Br. 
Prerogative, pl. 61. cites 4 H. 7. 6. But Shelley J. was 2 e in the Time of H. 8. that it is a good 


Gift of Chattels moveable without Writing, as of a Horſe &c. Ibid S. P. Br. Prerogative, pl. 
-0. cites 35 H. 8. | 


2 If the King grants the Rever/ion of his Tenant for Life by Patent, this 
is good without Attornment, by Reaſon that the Letters Patents of the 
King are Matter of Record. Br. Prerogative, pl. 95. cites 34 H. 6. J. 8. 3 
3. 48 5 NM. & M. 22. No Corporations, Lords of Manors, or others hav= This was a 
ins Grants by Charter or other good Conveyances, who have inrolled and had Temporary 


the ſame allowed by the Court of King's Bench, ſball be compelled to plead _ 15 


the ſame to any Inquiſition, returned by any Coroner. And if any Corpora- „ 5 7 


rations, Lords of Manors, or others, have or fhall have ſuch Grants from the 8 l, 3. cap. 
Crown for Felons Goods, Deodands, or other Forfeitures, they ſball not 36. C. 4. 


be compelled to inrol their whole Charters or Grants, but ſuch Part thereof 


as may expreſs the Grants of ſuch Felons Goods, Deodands and Forfei- 
tures, and no more; for doing as the Clerk of the Crown ſhall receive 
20 S. for his Fee, and no more; and from and after ſuch Inrollment, they 
fall not be compelled to plead the ſame to any Inquiſition. 8 
4. 1o Aarne 18. Reciting, that ſeveral Grants have Leen made by the 
Crown under the Great Seal, Exchequer Seal, and under the Seals of the 
| Dutchy of Lancaſter, of Lands in England and Wales, to take Effet? in 
Paſſeſſion, or 75 Way of future Intereſt, tor one, two or three Lives, or for 
ſome certain Term of Years, not exceeding 50 Years, or for ſome other Eflate 


| J * 
and Term, not to exceed 3 Lives, or 50 Tears, from the Dare of ſuch 


Grant or Leaſe, with Covenants importing that the ſame \hall be inrolled 
before the Auditor 4 each County within a Time limited, which have not 
get becn inrolled, ſo that the ſaid Leaſes are void or voidable. Enacëts that all 


Perſons, having before the 3d of March 1111. omitted to inrol ſuch Leaſes, 


ſhall before the zd of March 1712. bring them to the proper Auditur to be in- 
rolled; and that in ſuch Caſe the Leaf: fo inrolled within that Time fhall, 


on the Inrollment thereof, and Payment of all Rent Arrear, be adiudged to 


have is Being, as if no Forfeiture for Want of Inrollment only had bees 
MONTE: ip F „ a} 
Provided that this Ads ſhall not continue any Leaſe which has been adjudged 
in any Court to be forfeited, 8 F 


. — 


„ 5 . 4 ith. * 111 


— — 


(M. b. 8) „pere Grantee of the King hall have like 
Prerogative as the King old haves” S540 


r. T H E Grantee of the _ .of a Ward, or of his Land, of whom Br. Gard. pl. 
L another holds by Service of Chivalry, with Fees and Aqvowſon, thall 28. cites S. Cy 
have Prerogative; ſo that if another Ward falls, who holds of the firſt 
Hard, he thall have the laſt Ward by the Prerogative, tho” he holds of 
Y ads uh: mes another 
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anot her by Priority, who does not hold of the firſt Ward, by Reaſon that 

the King remains Guardian ; and Livery ſhall be ſued out of his Hands, 

notwithſtanding this Grant made to the other; quod nota ; that he ſhall 

ha ve Prerogative. And there the Trantee of the King's Grantee ſhall 

have the Prerogative, as it ſeems ; for all is one Reaſon. Br. Preroga- 
tive, 2 1. eites 12 H. 4 18. 25. 

wr NK 2. It was ſaid by Hill J. that the King has Prerogative, that he ſhall 

od have the Ward of the Body of his Tenant, tho' he holds of him by Poſteriority, 

and yet he cannot grant it to another by Grant of the Seigniory to a 

Subject: for he Malk not have the Prerogative. Br. Prerogative, pl. 

189. eites 14 H. 4 9. 5 | 1 

Lud the 3. It was held, that if the King has a Rent-charge in my Land, he 
King way may diftrain for it in all my Land by his Prerogative ; but his Grantee 


diſtrain in i ; 

1 3 hall not do ſo. Br. Prerogative, pl. 68. cites 13 E. 4. 5. & 6. 

Lands of his ws Shin | | 

Tenant for his Service, but his Grantee ſhall not do ſo; and fo ſee that in ſuch Caſes the King's Pa- 
_ tentee ſhall not enjoy the Prerogative of the King, becauſe he is a Subject. Ibid. 8 


4. If the King purchaſes a Seigniory, of which Land was held by Poſte- 
riority, the King thall be in a better Condition than the Subject from 
whom he claims, and fall have the Priority. And ſo ſhall his Grantee 
alſo in ſuch Caſe. 5 Rep. 56. b. Mich. 30 & 31 Eliz. C. B. in Knight's 
_ Caſe, cites 24 E. 3. 65. Fitz. Tit. Gard. 27. 47. I 5 
D.375.b. F. If the King licenſes A. to go beyond Sea for a certain Time, and 
* 582 0 aſter this Time is expired A. is commanded under the Privy Seal, upon 
| Mate. Pires his Allegiance, to return to England, and does not obey, his Goods, 
it held, that Chattels, and Lands, thall be /e:/ed into the Hands of the King for this 
the King had Contempt. And it was reſolved by all the Judges of England, Thar if 
_ A. in this Caſe, has a Manor where there are Copyholds and Timber fit 
and could not 79 Ve fell'd each Seaſon, and the King grants it quam diu in Manibus 
rn Copy- noſtris fore contigerit, it is good; and ſuch Patentee may keep Courts 
holds. Lady in his own Name, and grant Copies, and fell ſeaſonalle Timber. Jenk. 
Bt Cale. 6, PI. 35. IS 555 — 


— —— 


(NM. b. 9.) Grantee of the King. Jn whoſe Name he 
may ſue; and how. 


1. ING granted Annuity, which he had, over, and the Grantee 
brought an Action in his own Name. D. 1. b. pl. J. Marg. cites 
3 H. 4. 8:2. 5 C 0 . 
2. If the King's Grantee of a Ward be ouſted of the Land, 0 the Rents 


are levied by a Stranger by Tort, the Grantee hall not have Treſpaſs in Con- 
temptu Regis, but ſhall have a Writ of Ejectione Cuſtodiæ. Br, Ejectione 
Fx YE dd 
3. Where the Grant is of All Iſſues, Fines, Amerciaments Ec. and that 
the Patentee may levy them by er or by his Servants; there the Party 
may collect, and levy it, and the Sheriff of that which is warranted by 
* All the E- the * Grant, ſhall have Allowance of it; but where the Grant is of Fines 
ditions are and Amerciaments as above, without the Words, (To levy them by him- 
(Grantee.) ſelf or his Servants) there the Sheriff all levy them, and the Patentce 
_ ſhall ſue to the Court for them by Petition; tor they lie in Allowance by 
the Juſtices, quod fuit — 2 quod nota. Br. Patents. pl. 4. cites 
9 H. 6. 27. 5 15 | | : 
. 4. The King has a Bond by Ontlawry of an Obligee, who grants this 
over, and alſo that the Grantee may ſue in his own Name; and ſo he 
did, and adjudged good, D. 1. b. Pl. 7. Marg. cites 19 H. 6. 47. 2 


aw 
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5. A. was outlaw'd for Treaſon. — The King made a Grant to B. who Br. Conſei- 

brought a Bill in Chancery tor certain Goods of ſuch a Value againſt C. 2 2 6. 
who had As Goods in his Poſſeyſton. *T'was objected, that their Remedy Br. Chef Ts 
was at Law by Detinue; bur twas anſwer'd, that no Action lay at Com- Action. pl. 5. 
mon Law *till Seizure, or finding by Matter of Record; but however, cites E. a — 
chat the King had Election to proceed at Common Law, or in Equity; Of er * 
And the Court held, that Subpæna lay, and ordered C. to make an Inven- waere A N 


| Pay: lau At- 
tory againſt the next Day, or that he thould be ſent to the Fleet. 39 H. 6. N 


20, b. Walſwyn V. Smith. Treaſen the 
| | vets Fon 
in the Kirg im nediately ; and the King may grant them over immediately, and the Grantee may haye 


an Action mihi own Name. Br. Forfeiture de terres. Pl. 26. cies S. C. 


6. If Bond be torteited to the King by reaſon of Outlawry, and the * Grantee 
King gives this to a Stranger, yet the Action ought to be ſued in the 2 e 
Name of the King, and not in the Name of the Grantee; but if the The r 
King * grant Recognizance to another, he thall ſue this in his own dant pleaded 
Name, and not in the Name of the King. D. 1. pl. 7. Paſch. 4 H. 8. the Grant in 
The ſame Difference raken by Read |. Kelw. 169. in the Prior of Bar, bur held 


7 . no Har; and 
Sheen's Caſe. that not ith- 


5 8 | | | . ſtanding the 
Grant the King may ſue in his own Name, and ſo may the Patentee; but by Manwood, Ch. I. after 
Alignment of a Bond, perhaps the King cannot ſue in his own Name, becauſe *cwas not originally | 
made to him. Savil. 2. Lee v. Brierton. | F 
7. B. was attainted of Treaſon, and having certain Otligations which Sav. 2. owns 
became forteited, the King granted them to B Wife, without any Words e. 4 
enabling her to ſue for theit in her own Name, She brought Information Lee v. Brier- 
upon them in her own Name. It was adjudg'd (as the Reporter ſays ton. 
he heard) that the Action was well brought, for the King only can 
grant Choſes in Action; and, by the tame Reaſon that he has granted 
the Obligations, which are the Subſtance and the Original of the Acti- 
ons, the Law implies that the Grantee ſhall uſe the Means to come ac 
the Thing granted &c. D. zo. b. pl. 208. Hill. 28 H. 8. Breuerton's 
5 1 N 5 
8. A Scire facias iſſued out in the Queen's Name to ſhew Cauſe why Nota, Ia 
> v Ot 3 x & truth there 
Execution of a Debt which is come to the Queen by Attainder of J. S. „ere pit 
ſhould not be had. The Detendanr pleaded, that the Queen had granted rds in the 
over this Debt by the Name of a Debt which came to her by the At- Patentthathe 
tainder of J. S. and all Actions and Demands &c. Upon which the MIR due in 
Plaintiff demurr'd; and the Queſtion was, If the Plaintiff might ſue in a xs Bec 
the Dueen's Name without (ſpectral Words ® And two Precedents were this —_— 
cited, that he may. P. 36 Eliz. Rot. 191. in Scacc. Where Green, pleaded, and 
to whom a Debt was due, was attainted, and rae Queen granted over _ . 
this Debt, and all Actions and Demands, and a Scire tacias was ſued eld early | 
; 7 5 | that had it 
tor him in the Name of the Queen. And another in the 32 Eliz. Rot. been plead- 
219. Mabb, of London, was indebted by Bond, and the Debt came ed, the Suit 
to the Queen by the Attainder, and the granted it to B. and all Actions might be in 
; 5 Pages s Ls oh, | 3.x 25 the Queen's 
and Demands; and a Scire facias as iſſued in the Queen's Name; and the Name, for 
principal Cate was adjourned; bur the Patentee had expreſs Words to ſhe had Li- 
lue in the Queen's Name, tho' it was not pleaded. Ow. 113. Paſch, berty to 
30 Eliz, Allen's Caſe. EE ES grant to ſue 
8 | | 5 3 | in her Name. 
Cro. E. 325. S. C. So where the Grant was to ſue in the Name of the Queen and Jer Succeſſors, it ix 
2 good Warrant; and in a ſueceelirg King's Time, all Proceſs ſhall be made in the King's Name, as it 
no Grant had been made thereof. Cro. J. 82. Mich. 5 Jac. in Scacce. The King v. Wendman, 


9. A. recovers Damages in Aion Sur Caſe, and afterwards is out- ow N 
law 'd. — The King grants them over. — The Grantee may levy this feng P. 
Debt by Action in his own Name, or by Extent in the King's Name, ö 
tho' he has no Words in his Grant to ſue it in the King's Name as is 
uſual in ſuch Caſes. But an 4A/gnment coder of this Debt by the 

rantee to another is merely void.  Cro. J. 179. Trin. 5 Jac. King 


Bb 10 A 


> 
— — 


the Suggeſti- 


as ſo ſaid. 37 H. 8. Br. N. C. 37 H. 8. pl. 


3 


— 
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10. A Scire facias is a Writ of Right, where the Patent is prejudicial to 
a Subjet? ; and the Crown My: ro ſutter the Subject 5 "als chute 
Name. Arg. by Northey, Attorney-General (cites D. 197, 198, 11 
Rep. 74. 8 Rep. Prince's Caſe. Firzh. tit. Brief 651. 2 Vent. 344. Sir 
Oliver Butler's Caſe, 3 Lev. 220.) 10 Mod. 260. in the Caſe ot the 
Queen v. Aires, — Adjudged Hill. 3 Geo. 1. 10 Mod. 354. B. R. The 
Cale of the Queen v. Aires. 


—— 


— 


See (T.b) (N. b) Grants of the King, Falſe Suogeſtion. 


s.P. Andift. JF the Grant of the King be upon a kale Suggeſtion it i: 

Suggel void, becauſe the King is deceived, Co, 11 Earl of Devon. 
On - 8 . 90. | : „ | e | 
Articles, if | 


| any of the Articles are falſe the Patent is void. Br. Patents. pl. 48. cites 3 H. 7. 6. 


Jak. 365 2 8, Ab ik a Man ſues to the Ring by Petition ro have a certain Ma- 
21. 60. cites NOT, and fays in the Petition, that ir is worth but 10 1. per Annum, 


* 6. Le- und thereupon the Patent is granted ; ik it be of the Value of 40 l. 


_ gar's Caſe— the Patent is void. 9 P. 6. 28 b. Co. 10. Arth. Legat. 112. 


S. P. If the 


| Difference of the Value be found after by Matter of Record. Br. Patents. pl. 4. cites 9 H. 6. 27. per 
June. But falſe Conſideration in a Patent will not avoid the Patent; 4s if the K ing, in Conſideration of 


100 J. to kim paid &c, grants, where be p_ only 601. yet the Patent is good. Br. Patents. pl. 4. cites it 
310. 1 obo Es 


Jenk. 304. 3. So if the King has Title and Right to Land, of which A. is 
Pl.7 7. ES ſeifed, and after A. is attainted of Treaſon, by which the King ſeiſes, 
* bis. a6. if J ſue to the King to have this Manor, which comes to him by 
b. Alton- Cauſe of Treaſon, and Patent is made accordingly, it is void. 9 


— 10 Rep. 


109. Arthur Legat's Caſe. 
pi. 310 


See (Qb) 4. Tf a Leſſee for 40 Years of a Mill and Houſe leaſe the Houſe 
1.1. for 20 Years, and then ſurrenders to the King, and therein recites, 
' Thar he has all the Eſtate, Title and Jatereſt, which the firſt Leſlee | 
had, and which is contained in the Patent; and thereupon the King 
grants a new Leaſe, by other JIatent, ro him who ſurrender'd it; 
This is void becauſe the Recital is falle, inaſmuch as he had but 
the Reverſjon of Part, and this is the Suggeſtion of the Party. 
Ergo. PD. 10. Ja. Scacc. between S2wyer and Eat. Adjudged. 
F. In Aſſize, twas found by Verdict, that L. eafeof*d the Baron and 
| Feme in Fee, and after the Baron was found guilty of Felony, and ar- 
raign'd, and he took to his Clergy, and was deliver'd to the Ordinary, 
for which the Tenements were delivered into the Hands of the King. And 
after the Baron #roke the Priſon of the Bithop, and the Lord ſued in Chan- 
cery to have the Land by Eſcheat out of the Hands of the King, and had 
ir, and a Writ ſent to the Eſcheator; and becauſe the Feme had a joint 
Eſtate with the Baron, and the Tenements were deliver'd out of the Hands 
of the King by falſe Suggeſtion, this Suit was adjudg'd Diſſei/in in the 
Lord, who enter d by this Livery, and the Feme recover'd by Award; and 
| becauſe the brought the Aſiſe as a Feme ſole, and the e pleaded to 
it as to a Feme ſole, theretore it thall not be argued whether the Baron 
be alive or dead; and therefore it ſeems that the King does not make 
8 but for the Year, Day, and Waſte, and then the Entry of the 


ord by the Livery obtained by the falſe Sroge/tion made the — 
5 an 


Br. Patents. pl. 4. cites S. C. per June. — Br. N. C. 37 H. 8. 


—_ — Cc  ——— ——— — - 0 Ee —U— —— 
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and there was no Diſſeiſin during the Poſſeſſion of the King. Br. Affile. 
pl. 114. Cites 4 Aff. 4. | 
6. Tenant in Taile, the Reverſion to the King purchas'd Licenſe to Alien 
in Fee, and to retake Eſtate to himſelf and his Feme in Taile, the Remain- 
der to his Right Heirs. This Licence fo purchas'd by falſe Suggeſtion 
is void, and the Alienation is no Diſcontinaance of the Rever/ion of" the 
King, where the King is deceiv'd in his Licenſe. Br. Diſcontinuance 
de Poſſeſſion. pl. 15. cites 40 Aff. 36. 
J. It a Man makes Suggeſtton to the King to have an Office, and 
obtains it; if the Suggeſtion be falſe the Patent is void; becauje rhe 
King is deceived in his Grant. Br. Patents. pl. 26. cites 37 H. 6. 27. 
per Billinge. 5 ; WO SS So 
8. Matter in Fad} expreſs'd in the King's Patent, which is falſe, ſhall ö 
not prejudice, nor is it material, As sf the King reciting in his Patent 1 
the good Service which F. S. has done him ultra Mare, or the like, | 
grants to him ſuch Land, where in fact be did no ſuch Service, yet the ; 
Grant is good. Per Fitzherbert Juſtice Quod Mirum. For it appears : 
elſewhere, and in 9 H. 6. 28. that it the King makes a Grant upon falſe 
Suggeſtion, which is only Matter in Fact, the Patent is void; but Brook 
ſays, chere ſeems to be Diverlity between falſe Suggeſtion and falſe Conſi- 
_ deration. Br. Patents. PI. 1. cites 25 H. 8. 1. * Bo 
9. Haule had a Dutchy Leaſe gotten upon untrue Surmiſes, and the King 
beſtow'd the Land upon the Earl ot Devon for his Service done in = 
Ireland. This Leaſe the Earl fought to avoid by Law; Haule prays = 
to have the Matter examined in Chancery, and to have the Suit ttay'd : 
by Injunction; which was denied, tor that the Leaſe was granted by 
Fd and the Fee Simple to the Earl in Poflethon, and not in Rever- 
ſion; and nora, that the Lord Chancellor ſaid, That where Lands are 
granted in Reveriion, if the Grantee will avoid the Leaſe for a Rent 
paid, but not at the Day; in that Caſe, he will relieve, but not Were 
che Leaſe is granted upon a wrong Suggeſtion, for that were to relieve 
Fraud in Chancery. Cary's Rep. 45. cites 23 Jan. 1 Jac. 
10. King Ph. and W 3h jetted of the Manor of Wimondham 
in the Right of their Crown, ex ſpeciali gratia &c. granted to G. H. 
(inter alia) omnes was duos pecids terre ngſtras called N. and N. lying in 
W. now or late in the Tenure of F. C. &c. Quæ quidem omnia * a nobis 
Oc. concelata & detenta &c. and it was tound by Verdict, that the 8 ** 12 
Manor was not concealed or detained from the King, but that it was in 
Onere & Compute, and the Rents and Profits were pard to the King, except 
only of the jaid two Parcels of Lands which were not paid to him. It 
was adjudged, that tho' the Grant was ex certa Scientia, Gratia ſpeciali 
& mero motu ; and notwithſtanding the Certainty as to the Thing, 
the Quantity, the Ville, the County, the Occupation, and the Title; 
yet it being made upon a falſe Sugge/iion of the Party, that the Manor 
was concealed from the King, when in truth it was nor, the Grant 
was therefore void. 10 Rep. 109 &c. Mich. 10 Jac. C. B. Arthur Le- 


* — 2 


N. b. 2 F al | Suggeſtion. Puniſhment thereof. 
| -. - Nene Froftts. 


LFTJOENANT of the King in Tail obtained Licence to alien in 
Fee to two, and retook ot them by Fine for Life, the Remainder to 


Rx Ta. EEC... OR. AAS. cam 


— 


C E. and F. his Feine, and to the Heirs of E. who was Son of the firſt Feof- 
o for, who was Tenant of the King. The Feoffor died, and R. his Heime got 
h Livery upon Office found]; and after Fine was found in the Treaſury, by 


WHICH it appeared, that the Feoffor had nothing but in Tail at the Time of 
| | the 


ed in his - | 


3 — 
1 — 
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the Alienation, which was ſent into Chancery, and from thence by 
Writ; whereupon Scire facias was awarded againſt Baron and Feme, 
it they had any Thing to ſay, why the Land ſhould not be reſeiſed 
according to the Statute of Lincoln, and to remain in the Hands of the 
King during the Nonage of [E.] who is within Age, and Heir to the 
Feottor ; and it was reſeiſed by Award, becauſe the Licence was void ; 
tor the King was deceived in his Grant, inaſmuch as he knew not bur 
that the Feottor had been ſeiſed in Fee, quod nora ; and it appears otten 
in the Book of Aſſiſes, that Licenſes obtained upon falſe Suggeſtions 
are void. Br. Alienation. Pl. 28. cites 21 Aff. 15. 
_ 2 2. Suggeſtion was made in Chancery, that Tenant in Tail the Rever- 


cites S C fron to the King purchaſed Licenſe of the King to alien in Fee, and to 


Br. Aliena- retake to him and his Feme in Tail, the Remainder to his right Heirs ; the 
jon. pl. 13- which was obtained, and the Eſtate made accordingly ; the Baron died, 
cites S. C.— he Feme married K. and after the Feme died, and Scire facias iſſued upon 
Br. Diſcon- Q 3 | 2 . 
tinuance de the Suggeltion againſt K. to ſay why the King, who now has the Ward of 
Poſſeſſion. the Herr of the firſt Baron, ſhould not be reſtored to the Iſſues for the Time of 
pl. 16. cites the Nonage for the Time which K. occupied; and becauſe this Licence 


5 was in Deceit of the King, and his Reverſion by this not diſcontinued, 


Lites S. C it was awarded, that in Right of two Parts ot the Land, he ſhall be 


charged for the Time which he occupied, and that of the third Part 
he ſhall be diſcharged, becauſe of this the Feme was Dowable. Br. 
Patents. pl. 37. cites 40 Aff. 36. | e 


See (P. b.) 


* There 5a (O. b) In what Caſes the King ſhall be ſaid to be“ 
de obſerved diecetved in his Grant, [and ſo the Grant void. | 
pre _ | | | | | | | 

where the 


King is faid 1. + I F the King grants an Office for Lite, and after grants it in 
to be deceiv- * Reverſion to B. which is void, and atterwards recices the 
Grant: It Grant to B. as a good Grant, and grants it ro commence after it, the 


the Matter King is deceived in this laſt Grant, and therefore void. Co. 11. 
vhich is falſt Auditor Crle. 4. b. | 5 | 


in the Let- | 

ters Patent be ſuggeſted on the Part of the Grantee, and that to the Prejudice of the King, there the King 
ſhall be ſaid to be deceived in his Grant ſo as to make it void. Adjudg'd 12 Mod. 58. Trin 5 W. & 
M. King v Kemp. — But where the Words of the Letters Patent are J/ords of the King, altho' the 


King appears by his Inference to be miſtaken even in his Lacs, yet the King ſhall not be ſaid to be de- 


ceived fo as to avoid his Grant. If the King grants an Eſtate in Poſſeſſion when be intends only to grant 


it in Reverſion, or where the Thing granted 1s of a greater Vale than it appears in the Grant to be 


of, theſe are Suggeſtions of the Grantee, and the Death of the King in theſe Cafes ſhall make the 
Grant void; but if the King be not deceived by any Matter ſuggeſted by the Grantee, but is only miſtaken 
in his own .#firmation or Surmiſes, altho' it be in the Law itſelf, ſuch Grants are good, and ſuch Con- 
ſtruction of them ſhall be made as tend to their Support; and upon this Difference the Books are 


_ plentiful. 8 H. 7. 3. Dy. 197. b 352. a. 2 Cro. 34. 2 Brownl. 242. 11 Co. Auditor Curle's Caſe. _ 
Mod, Rep 197. So that where he is not ſo deceived, the Grant ſhall not be void, if by any Con- 


ſtruction it can be made good. Adjudged 12 Mod. 78. Trin 7 W. & M. The King v. Kemp 
+ A has Office for Life, the King, reciting the Grant, and that A. is alive, grants the fame to 


E. of R. for Life, withour ſaying, After the Death &c. of A. This Grant is good to commence after 


the Death &c. of A. 8 Rep. 55. Earl of Rutland's Caſe. — S. C. cited 12 Mod 79. in the Cafe of 


the 1 Fe Kemp. 


The 


ing may grant an Eſtate in an Office to commence in futuro, or upon a Contingency, which 


Etſtate ſhall ariſe out of the Inheritance he hath in the Office itſelf; for ſuch he may have in Point of 
Intereſt, tho' not in Execution. Per Curiam. 4 Mod. 280. Paſch 6. W. & M. B. R. in the Cale of 
the King v Kemp. | = g Oo | | 


The King 2, Tf the Ring ex gratia ſpeciali grants Licence tg B. to alicn 
3 ro. certain Land in Mortmain, B. may alien the Land in Portman by 
Sk pI force of this, tho' he holds it of the King in chick, and the King ſhall 


noſtra ſbeciali not be laid to be deceived. 41 All. 16. Adjudged. | 
Conceſſ* &c. —— — | — | | . 

quantum in nobis eſt, that he may give a Hleuſe in E. to the Abbot of F. and the Touſo war heit of 4% 
King, and no. Hention that he may give &C. te it te held of us in Carite; and fo ihe Rig, not ant 


607 


of his Grant. But Per Knivet. Ch. J. the Grant is good; for the Intent of the King appears. Br. 


juuged. And no Motice alleged. 


war s removed ; tor the J2reſentment is by the Ring, being un⸗ Jes 


ther this was merely void. [The Book ſays) It remain'd good *rill it was avoided. Win 


G 


tt 
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Patents. pl. 38. cites 41 Aſſ. 19.— So where t<ro anors are held of the Kine, the one in Chvalry, the 
other in Sccage, and the King grants by Words as above, that he may amortiſe beth, this is good; ard yet 
the one Manor is a greater Loſs to the King than the other; and, becauſe it was the Wul cf the King, 


that the Houſe ſhould be amortis'd, and the Grant is de Gratia ſpeciali, therefore it was awarded that 
the Grant was good. Ibid, 


z. If the King preſents A. and upon Refuſal brings Quare Impedit, See (Q. b. 2) 
and, pending this, B. procures Letters Patents to preient nimſell, with- 5 3 
out mention of the firit Preſentment and this ts obtainev by Fraud, 1 
and in Deceit of the King, it is a void Prelentment, and cherctore 10 &c.cane 
ſhall not repcal the firſt. Op. 17 El. 339. 47. Adzuged. » the Quiey 

| N y ap OTC 


Biſhop of the Dioceſe collated L. to it by Lapſe, and afterwards the Queen preſented ore to the Vicarage, 


who brought a Quare Impedit againſt the Biſhop and his Collatee; pending which Suit, the Collarce by 


Fraud end Covin obtained a Preſentation from the Queen, <vithout mentioning ler Pleaſure to revoke the f(t 


Preſentation. The Queen by Lerrer certify'd the Court, that ſhe had forgot her former Preſentation, 
and faid her Pleaſure was thut it ſhould ftand ; judgment was given for the Queer, becauſe the Fraud 
and Deceir made to the Queen was contels'd by L's Demurrer, tho the Notification of it was not under 


the Great Seal. D. 339. b. pl. 47. Bill. 17 Eliz. The Vicar of Yatton's Caſe.— But if the King 


preſents ore to a Benchce, and belore Admiſſion he preſents another «ithout Fraud or Coutn in the ſecond 
Preſertee, this is a good Revocation of the t#1lt Preſentment, without exprefs Clauſe of Repeal in the. 
Patent, but if the firft Prejertee be admitted and inftituted, then iuch ſecond Pteſentation is no Repeal ot 
the form er Preſentment, without a Reciral thereof, and of the Admiſſon and Inſtitution thereupon ; and 
alſo there ought to be expreſs Clauſe of Revocation of rhe ſaid firſt Preſentment, and of the Admichon 
and Inſtitution thereupon, met tion'd in the ſecond Letters Patents of Preſentment; and this Difference 
was .diudg'd. D. 239. b. Mag. cites Paſch. 9 Jac. in the Exchequer. Calvert v. Kitchen. 5 


4. If the King preſents, and aſter repeals it, and gives Notice 
thereot to the Ordinary, and yet the Ordinary afterwards inſtitutes and 
inducts him; and after the King recites, that where the Incumbent was 
Canonice Inſtitutus ot his Preſentment, he confirms it tu him for his 


Life. This ts a vold Confirmation, becauie che King 15 dereived, 
malmuch as he was not imifittuted or his Drelentment. O. 12. El. 
292. 0. Adjudged. 25 E. 3. 4%. Adjudged. 


5. So ff would be in the | 1 Cale i the Ordinary after the Re- 
peal made, and before Notice of it to the Ordinary, had inſtituted 


and inducted him; For the Nottce is only materiat to make the 


Ordinarp a Diſturber. D. 12 El. 292, 70, 25 E. 3. 47, Ad⸗ 
6. If a Benefice above the Value of 201. per Annum, comes to 

the King by Lapſe; and rhe Chancellor being informed, that it was Fol. 189. 
under the Value of 20 l. preſents to it under the Great Seal, and the —V—/ 


Preſentee thereupon inſtituted and inducted, he cannot be alter. . 


. . 
lenk. 292.— 


der the Great Seal ; and there is not any ©trrence in Form, pl. 33.8. C. 


hen it is tor the King, and when for the Chancellor, laving, that S. P. wre- 
kor the moſt Part, the one is Mandantis, and the other is Ko- rr de Ho- 


/ 2 A bart. Ch. 1. 
pants the Confuſion of which Words are not of any Moment. aa. 
Yob. G. 289, Lord Chancellor's Cale. C. 29, Cg. B. to 

| ws certify wh-- 
: | | ch. 19. Trin. 
19 Jac. Parſon and Morlee's Caſe. [* The Letter (C) ſeems to Rand for (Caſe,) but if fo it is mi 
printed, and ſhould be (Caſe 273.) 8 . | | 


7. Bur, in the ſald Cale, if che Preſentment itſelf under the Great Jerk.292. pl. 
Seal had recired, That the Benefice had been under the Value of 201. 33;, 8. — 


there the Preſentment had been void, becauſe there the King was 1 


deceived, Mob. R. 289. C. 272, N N 
8. Wherethe Biſhop of M. had Connſance of Pleas, Fines, and Amer- 

aaments in D. and the King had it Tempore Vacationts, and granted thei 

to the Mayor and Burgeſſes of D. a Scire Facias iſſued againit them to re- 

peal the Patent, becauſe the King wasdeceived in his Grant. Br, Prero- 

ative, pl. 99. cites 16 E. 3. and Fitzh. Brief 651. 
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Neither the 9. 1 HH. 4. 6. To the Intent that the King mig hit not hereaſter be deceived in 


4 ee 2 4 r 1 . = 
— 1 R 2 + rd, — TIERED — T 
— ors or — — — wg 2 = net ts. — 22 


© nh Louth. 6 LR; by os RX. of 


| Gale; nd chen; and nor to grant that Fair which rhey bad before, Nell Abr 


_ Queſtion; and for that cites Dy. 252. 18 Eliz. 


r 
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* 


Queen nor hþjg Grants. he is content (by the Aſſents of the Lords Spiritual and Temporal, 
the King's 3 : - ; | of 
Son are te. Und at the Requeſt of the Commons) to be hereafter concluded Ly the wiſe 
Are de by Men of his Coumtil in Things touching the Eſtate of him and his Realm, 
this Statute ſaving always his Liberty. 


concerning In a Petition to the King for Lands, Annnities, Offices Sc. their Value 
rants / 1 ES: : | | 
the Kirg. | AT be therein expreſſed ; otherwiſe the Letters Patents thereupon had fhall be 
Co. Lk. 133; . £32 ; : J < | 3 
8. P. Br. Li 10. The King granted the Land in Ward to one for Life, the Remainger 
very, pl. 16. ver in Fee, and was deceived in his Grant, and therefore he, at the 
arias + Suit of the Heir, by Scire facias repealed the Letters Patents, and re- 
MY” ſumed the Land, and made Livery to the Heir; quod Nota. Br. Patents, 
pl. tel eites , H4 e ooh 5 5 
11. If the King be ſeized of an Adroteſon in Fee, and grants it to F. f. 
Habend. after the Death of W. N. this is a void Grant; Becauſe he 1s 
ſeiſed in Fee, and has no Reverſion therein. Br, Patents, pl. 29. cites 
12. If the King gives Land to V. N. and to his Heirs Male, the Patent 


S. P. For this jg void, and he is only a Tenant at Will; for the King is deceived in 
ſounds in Fee 7 


Simple, his Grant. Br. Eſtates, pl. 84. cites 18 H. 8. 


whereas it ſeems, the King intended only an Eſtate Taile. which is not ſo expreſſed, and therefore now 
he is only Tenant at Will; Tur contra in the Caſe of a Common Perſon. Br. Patents. pl. 104. cites S. C. 
Lovel's Caſe, 5 | | | 
1 0 if the 13. The Queen by the Words of Ex certa Scientia, & mero motu, 
10g Kam, granted to A. the Manor of D. which ſhe had by Attainder of Sir T. Wyat; 
his 1ſanor of g «She 5 Jad; 
D. in D. ard Whereas in Truth, ſhe was ſeiſed hy Deſcent. Dyer thought the Grant 
there is yot Void, and Brown and Weſton J. agreed, That it was void at Common 
an he % Law; For in every Caſe where the King is deceived in himſelt, or of 
4 by. the Information of the Party, the Patent thall not be allowed contrary 
the Stature, to the King's Intent; But in this Caſe the Patent is /upply'd by the Statute 
becauſe the of Miſrecitals ; for when the Subſtance of the Thing granted appears cer- 
Name of the faiyly the * Statute ſupplies all other Detects. Mo. 45. pl. 137. Mich, 
Manor is cer- Ef A | „ : | A 
tain enough; I 15 Anon. | 
8 9 89 


But chen the Certainty of the Thing granted does not appear, it is otherwiſe ; as where the King grants an 


| Adv:uſon appendant, where it is in Groſs, it does not pals becauſe it is not the ſame Thing. Ibid. — % 
if the King grants the Manor of D. in ſuch a County, where there are two Manors of the ſame Name in 


the ſame Ccunty. Ibid. = 


- This Rea- 14. The King was ſeiſed of the Manor of T orrington, with a Market 
ſon does not held every Week on Saturday, and a Fair iu Vigilio Fe: & Craftino 
appear m Sancti Michaclis, and incorporated the fame, & ex certa Scientia granted 


416.8. C * to them to have a Market every Saturday, and two Fairs every Year, 


cited by One 1 Vigilio Feſti & Craftino Santi Michaelis, and the other on the 
Coke Attor. Feaſt of St. George the Martyr. Adjudged, That this Grant was void; 


Gen. Arg. F or the King was * not apprized of what he granted; For his Intent 
in Mel's was ex ſpeciali gratia, & ex certa Scientia, to grant a new Fair at Mi- 


| adjudged 900. pl. 2. cites Dy. 276. the Caſe of Torrington. 


upon Scire | 1 5 TT, „ als 5 
Facias in Chancery, in 19 Eliz. That the Queen having a Fair in Torrington, to be held in the Feaſt ef 
St. Michael; She incorporated the Town, and <vithout mentioning her Fair, ſhe granted to the Coryo- 


ration to have a Fair to be held in Vigilia in Feflo & in Craſtino c. and adjudged the Grant 


void, by the Aſſiſtance of the Judges; Becauſe the Queen is to have the Old Fair, and to the Grant 


void, and then no Fract ions can be to give a Fair to the Corporation in Vieilia & Craſtino.— D. 2-6. pl. 52. 


is that the Queen granted to the Corporation a Market every Saturday, and two Fairs in Vigilia & 
Craſtino Sancti Michaelis, Ss aliam in Die Sancti Georgii Martyris, & duobus Diebus proxime ſequentious. 
But it does not appear in Dy. whether the Grant was adjudged void.--In the Caſe of Alton Wes 1 Rep. 
O. a. Popham. ch. J. ſays he was of Council in this Caſe, and that it is not fully reported in Dyer. He 
States ir to be adjudged a void Grant; For the old Fair cannot paſs, becauſe it was plainly the Queen's 
Intent to create à new one; for, he adds, there was a Clauſe in the Grant ( viz.) ri/ Hercatum & Namdins 
ille aſſent ad Nocumentum vicinorum Mercatorum & vicinarum Nundinarum; which Words are always ufcd 
in the granting a new Fair. But in the Caſe of a common Perſor, the old one ſhould have patled without 
It did not appear to the King that he had an old 
Fair, but he intended as the Words import to grant a new one, and not the Fair in Eile, and therefore 


=_ 
+» 


the Grant is void. 2 And 156. cites 8. C 


15. Ring 


Intent that 
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15. King H. 7. being ſeiſed of the ?wo Manors of Ryton and Condor 
in Shropſhire, he granted ex certa Scientia &c. totum illnd Manerium, of 
Ryton and Condor &c. And the Grant was adjudged void; For that the 
King was deceived in it, yet in the Caſe of a common Perſon, it had 
been good. So where Queen Elizabeth being ſeiſed of the Manors of 
Sapperton and Milborne in Lincolnſhire, 1 to one totum illud 
Manerium de Milborne cum Sapperton. It was held that neither of 
them patled. 1 Rep. 46. a. b. — cites 29 Eliz. & 39 Eli. | 
16. Scire facias by the Queen to repeal a Patent granted to Cotton 
and his Wife, Anno 35 of her Reign, reciting that H. and E. Conjunc- 
tim et Diviſim, were bound in a Bond of 1000 Marks to the Queen; 
Anno 31. which was forfeited ; reciting alſo, That the Queen, by Patent, 
Anno 33 of her Reign, had granted unto Cotton and his Wife, the ſaid 
Bond, and the 1000 Marks ſo forfeited ; reciting alſo, That at the Suit of 
Cotton in the Queen's Name, Fudgment was given in the Exchequer, 
that ihe Vos Bones have Execution for the ſaid Iooo Marks. And to the 
otton might have the ſaid Bond, the Queen by the ſaid 
Patent Anno 3F in her Reign, reciting the Judgment obtained in the Ex- 
chequer, ex certa Scientia & mero motu & c. granted him the ſaid Bond, 
and che 1000 Marks, and all the Benefit and Advantage of the ſaid Judg- 
ment. In this Grant the Queen was deceived, and the Grant thereby 
void. 1. becauſe the Obligation was forfeited at the Time of the Grant: 
| whereas the Queen recited that it was (to become forfeited) 2. Becauſe the 
recited, That jpe had granted the Obligation before before by the Patent of 33. 
whereas in Truth ncthing paſſed by this Patent, for want of true Recital of 
the Conditioa of the Obligation. 3. Becauſe the Fudgment was given of 
124. Cofts and 12 d. Damages, as well as of 1000 Marks; whereas the 
Grant of tetum Beneficium & Advantagium of the Fudgment aforeſaid, ex- 
tends as well to the Coſts and Damages as to the 1000 Marks, which was 
the principal Debt, and ſo the Queen deceived, which Lord K. Egerton 
thought was hard in Conſcience, becauſe the Fault was in the Clerk, who 
wrote the Privy Seal, and the Bill ſigned was well; But the Law was 
with the Queen in Extremity. Mo. 448. pl. 610. Paſch. 38. Eliz. The 
Queen v. Cotton. . 8 | | . PR 
17. The Oucen was Tenant pur auter Vie, and maile a Leaſe for 40 Years; S C. argue d 
tho in this Caſe the cannot abſolutely contract for ſuch Leaſe, yet with- Mo. 303. to 
dut any Recital or Mention of Eftate for Lite, the Leaſe is good; for?? 
the Leaſe for Years is in Judgment of Law leſs than an Eſtate Pur auter 
Vie, and the Queen does no Wrong or Prejudice to any by the Demiſe, 
and is not deceived in her Grant; tor in Fudęment of the Law, this is a 
Leaſe for go Years if Cefty que Vie lives ſo long. But if the had granted a 
greater Eſtate than ſhe lawtully might, as an Eſtate Taile, or in Fee, 
there becauſe ſhe cannot lawtully do it, ſhe was deceived, and by Confe- 
quence her Grant void. 4 Rep. 12. Reſolv'd. Mich. 33, & 34. Eliz. in 
the Exchequer, Englefield's Caſe. 3 E 
138. The King ſeiſed of a Manor in Tail Remainder to his Right Heirs, Judge Jen- 
granted this Manor by Patent to A. in Fee, this Patent is void; for the K ing TY 3 
intended to grant onè entire Eſtate in Fee, and not by Fract ions; firſt for the hard Calo 
King's Lite, and atterwards to be made void by the Succeſſor, Heir in Tail, Where the 
and then to be revived again, where the King dies without Iſſue. By all the King is not 
Judges. Jenk. 251. pl. 42. cites 41 El. 1 Co. 40. b. Alton Wood's Caſe. 288 
ration, nor in the Eſſence of the Eſtate; and where the K ing has no Prejudice, hut the poſſible Preju- 
dice is to the Patentee, the King's Patent cught not to be ayoided. The Grant ls good in the Caſe of a 
Common Perſon. Principis deneficiumdecet eſſe manſurum. It is for the my at onour to maintain 
his Patents, and it is a Diſhonour to him to avoid them by too nice and ſubtle ructions; And fre- 
duently it is to the grievous Loſs of the Patentee. Jenk. 251. pl 42. | 


19. If the * in her Letters Patents of Preſentation miſtakes her 
Yitle; as if the has Title to preſent in reſpeEt that ite is the very Patron, 

and ſhe preſeats Ratione Lapſus ; ſuch Preſentation is void; For the is - 
» _ — ceived 
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338 I the Land to 8 alter dies, and his Wife Erccu. 


108 to 112. trix takes B. to Baron, w 


ceived in her Preſentation. 6 Rep. 29. b. Trin. 44 Eliz. B. R. The third 
Reſolution in Green's Caſe. 

20. The King makes a Leaſe ſor 21 Years to A. and aſterwards reciting 
this Leaſe, grants the Rever/ron of this Land fo B. A. had ſurrendered 
his Leaſe before the Sealing of the Second Patent. The Second Patent is 

void; For the King had not the Reverſion but the Poſſe ſſion at the Time 
of the Sealing the Second Patent; But where the King has the Rever/zuy 
of Land, or a Manor, Expect ant upon a Leaſe for Tears, made by a Com- 
mon Perſon, and grants the Land or Manor by Patent by ſuch Words, 
the Reverſion will paſs; For the Reverſion of the Land or Manor is the 
Manor or Terra revertens. Jenk. 303. pl. 67. | 

Le. zo sir 21. Note the Difference agreed by the Court. It the King grapts to A. 


Walter klun- ll che N aſte in D. after an Ad quod Damnum returned, and that the Waſte _ 


ertord's , ag _ X X 
Caſe, but or Contains 120 Acres; yet if it contain 300 Acres, all paſs; For the Grant is 


S. Pn if general, and the d quod Damnum was to enquire of the Damages, and 


the King not tor the Quantity of the Waſte. Noy. 29. Brand. v. Todd. 


Acres of lis M aſt in D. and the ad quod Pamnum returns; that it is not to his Damage, ard that the Waſte 


contains zoo Acres, there nothirg paſſes, for it is zxcertain which 120 Acres were intended, and the 
Party mall vet have any Election againſt the King; All which was agreed upon Evidence to the Jury. 


Novy. 29. Brand. v. Todd. 


22. The King poſſeſſed of a Chatte! Intereſt in Lands, for a Debt grants 
them / Fee. It was reſolved to be void, the King being deceived. 3 Lev. 
135. Mich. 35 Car. 2. C. B. Travel. v. Carteret. cites 1 Rep. 52. a. 
and the Cale of H. 5. there cited; and Mod. 415. ; 


——— 


— 


** 


o (P: b) Where the King ſhall be faid to be deceived in 
„„ © ey : 
1. ]F the King ſeiſed of the Advowſon of a Prebend in Fee which is 


Preſentative, and he grants totam Rectoriam five Prebendam 
naioſtram de Itching Abbas in Com. South. cum omnibus Decimis qui- 
buſcunque eidem pertin. &c. Monaſterio de Winton. nuper ſpect. in tam 
amplis Modo & Forma as the late Abbareſs held ir. Thy' the Abbateſs 
was ſeiſed in Fee of the Advowſon, pet the Avvowton thall not pats 
by thts Grant, but the King is Decerved ; For he intended to pals 
the Rectory and Tithes as a Lay Thing, and not the Advowlon. Hill. 
14 Car. This Cale was referred to the Arbitrement of the Lord 
Keeper between the Preſentee of the Lord Marguis of Winchefer ulld 
one Pope the Preſentee of the King, and he awarded upon hearing 
ok Counſel as a clear _ in Law, that nothing paſſed by this 
Grant, and fo the Prelentee of the King obtained the Church ang 
JJ ⁵⁰ EQ 


see (Y. a2) 


—(Lc<) (Q. b) Grants of the King falſe Recital. In what Caſes 


a falſe Reeital ſhall make a Patent void. 


I Leſſee for Years of the King makes an Under-leaſe of part of 


S. C. argued. 1. 


ſurrenders his Term to the King, and at 
the Argu- ter the King reciting the furtt Demiſe, and that the Intereſt thereg. — 
eee ee . Come 


NG RUS , „ 000 


m — . et m —— 


— 
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come to B. and that he had ſurrendered tg us, he demiſes ta B. ag ment of the 


well in Contiveration of 20 l. paid, as Pro eo quod the ſata B. ſu⸗ _—_—_ 3 
per ſe Allumplit to repair che renuſſes at his own Cots, Chis bei the 
taiſc Recital ſhall avoid the Leaſe ; For the King intended the whole Gran void. 
Eitate ok the firſt Oemiſe to be ſurrendered to him, and this was burSnig Ba- 
the Cauſe of his Grant, M. 8. Ja, Scacc. between Sayer and Ex/. 1 
Dub. n Alm 
_ Tt the King recites, that where by Letters Patents dated &c the Weod Cas 
Office of the Marfhal of B. R. was granted to J. S. tor his Lite, and 

that the ſaid J. had ſurrendered them to him, the which he accepted, 


11 Conſincration of this Surrender the King grants the Office to 
J. O. tor Lite. Ji the Otüce was not granted to J. D. or ik he 
did not türrender the Letters Patents, this new Grant made ta J. 


O. is void; Becauie thole are the Conſiderations of the new 


Crank. Bich. 13 Car. B. G. between Sr John Meade and Str 


Fobn Leaihail. Relolded per Cutiam on Evidence at the Bar in a 
Trial for the Ottice of the Marshal of B. N. in an Action upon the 


Cale, and thereupon Sir John Meade was nonſuited. 


3. A Man made Saggeſtion ro the Ning, that he cas /eiſed in Fee, and ; 


 ehtained Licence of the Ning io alien in Fee, and to retake for Life, the 
Remainder over in Fee, where it was found that he who got the Licence 
had not but for Term of Lite; by which it was awarded, that the Land 


upon Scire facias ſhould be re-{eifed, by reaſon that the King was de- 
ceived in his Grant; quod nota. Br. Patents, pl. 7). cites 21 Aff. 15. 
4. Queen Mary, in a Grant by her made of the CH of a Ci/tle to It was ſaid, 


D. recited a Surrender to her made ot a former Grant thereot dated Ano that the Sta- 


33 H. 8. when in Truth ic was dated Azno 32 H. 8, Atterwards Queen 5 5 
Elizabeth, Ex ſpeciali gratia, granted the ſaid Oihce to K. Adjudged, of LY 


5 of Miteci- 


That by Reaſon of this Mitrecital of the Date, the Grant to D. was: tals does not 


void notwithſtanding the Act 34 H. 8. and other * Acts ot Mifrecital. aid Offices, | 
Nelf. a. 896 pl. 4. cites Kemp v. Mack-Williams. Dyer 195. 1 Rep. but they are 


N 8 ER 4 excepted, 
in the Caſe of Alton Woods. S. P. and fo Pa- 

. c tents of Off- 
ces remain as they were at Common Law, and the Truth of this Caſe was, That h Cuſtody of the _ 


Cle gas an Office of Conmſtableſhip of the ſame Caſtle tho* no Word of it was in the Patent; And at 


length the Plaintiff, viz. K's Servant was non{uited. D. 194. b. 195. a. b. pl. 3 5. Hill. 3 Eliz. Kem 
CT bl P 55 J | P 


v. Mack-Williams.—— (But 1 do not obſerve that any Judgment was given.] 


5. One who had only a Leaſe of Lands for 60 Years, made a Leaſe of 


dhe ſame Lands /or 8 Nears. The Revertion came to the Crown, Ihe 
o Years expired; The 725 ſurrendered to the Queen the Indenture, 
Eſtate and Intereſt, to the In 
20 Years, which the did, and in her Grant the recited the Leaſe tor 
do Years, and that in Conſideration of a Surrender thereof, and tor 


rent the thould make a new Leaſe ro him tor 


divers other good Conſiderations, the Ex cerra Scientia &c. demiſed 


the ſame for twenty Years rendering the ancient Rent. It was held 


by Wray, Southcot, and Manwood, that the Demiſe was void; Be- 


cauſe the Queen was deceived. But Dyer held e contra; Becauſe 
here is no Suggettion or Information but a Contideration, which tho? it 


be falſe is yet nothing to the Purpoſe. D. 252. pl. 26. Trin. 18 Eliz. 

Anon. cites Fitzh. 27 H. 8. and Br. Patents, 3) H. 8. Ne = 
6. King H. 8. Ex certa Scientia, and in Conſideration of 300 J. grant- Cro. E. 368, 
ed all thoſe Meſſuages in the Teuure of B. and lying in the Pariſb of ee. 
when in Truth they did not lie there, bur in the Pariſh of S. It was e. 
adjudged, that tho the Meſſuages were in the Tenure of B. yer becauſe 

y the Grant they were re/trained to a particular Place where they were 
not, and there was no other convenient Certainty to fix the Premiſſes, 
theretore the Grant was void. 2 Rep. 32. b. Mich. 36 & 37 Eliz. Dod- 

dington's Caſe. ON a i $4: 0 


D d — — „ Aing. 


by. 
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The _ 7. King H. 8. being Tenant in Tail of the Manor of Abboteſly, granted 


it to his Servant JV alter Welſh, and to Elizabeth his Wife, andto the Heirs 
was Tenint . | - . . . 
in Tailro Of the Body of the ſaid Walter, and in the Patent it was recited, that the 
him, and King was ſeiſed of the faid Manor in Fee; and upon Demurrer it was 
the Heirs 1ntifted, That this Grant was void, or it not, it was good only during 
mo wn the Lite ot the King; Becauſe, he having only an Eſtate-Tail himſelt, 
720d * . 3 1 
teln ards could grant only for his own Lite; For he could not grant a greater Eſ- 
the Rererſten tate than he had, ſo that being Non Informatus, or Mis-informatus of his 
came 110 Eſtate, he was deceived in granting it. Nell. a. 898. pl. 25. cites Moor 
Crown di te 1 VV Iſh's at; | : : 
e of 413. We Cale. | 
e Reverſioner, and it was enacted by Parliament, that H. S. ſhould have the ſaid Manor, and ſhould be 
adjudged thereof ſeiſed to him, his Heirs, and Succeſſors in Fee ſimple, Saving to all Perſons, Except 
the Reverſioner and his Heirs, all Rights &c. It was argued, that tho* the King had the Revertion 
in Fee at the Time of the Grant, yet the Patnt to ,. ſhould not enure firſt upon the King's Eftate 
ter Life, and then to be void againſt the Iſue, and to be gocd again after the Failure of Iſſue ; becauſe ſuch 
Operation of the Grant imports in part Grant of the Reverſion which the King had, and fo there 
ought to have been a Recital of the Eſtate in Poſſeſſion which there is not, and that the Saving no 
ways betters the Caſe, but the Grant muſt be conſidered as it was at the time of the making, when the 


King was Tenant in Tail with Reverſion expectant in Fee to him. And that Fra#ions of Eſtates cannot 


te in Grants of the Ring, vir, that the Grantee ſhall have for a Time, and then the King, and then 
the Grantee again. But afterwards, upon arguing the Caſe by the Barons in 38 & 39 Eliz. Ewens 
and Periam Ch. B. were againſt the Queen [and for the Grantee) in omnibus; and Clarke B. in omni- 
bus with the Queen. Nota, that Periam ſaid, That if Tenant in Tail be, Remainder in Tail, Re- 
mainder to the Queen: and Tenant in Tail does Treaſon, and the Queen makes Leaſe, and then Tenant 


in Tail dies without Iſſue, and afterwards he in Remainder dies without Iflue, the Leaſe ſhall continue 
good upon the Reverſion. Mo. 413. pl. 570. Mich. 37 & 38 Eliz. Welſh's Caſe. 


8. The Prior of W. being ſeiſed of the Rectory of L. leaſed the Tithe- 
Corn and Hay for Years, reſerving 4 J. Rent, and the Leſſor to 
pay 38. 44. per Annum for bringing the Rent to the Priory ; The Priory 
coming by meſne Deſcents to the Oeen after the Statute of Diſlolu- 
tions &c. ſhe /eaſed the Rectory, and all the Glebe with the Appurtenan- 
ces uſually let with the ſame heretofore, under the yearly Rent 7 3/. 165. 
8 4. to hold the Premiſſes under the ſaid yearly Rent of 31. 16s. 8 d. 
It was adjudged, That the Leaſe made by the Queen was void, becauſe 
ſhe Was e in the Conſideration; For the intended to leaſe no 
more than what the Prior had leaſed before, and ro have the fame 
Rent which he had: Now the Prior leaſed only the Tithe-Corn, 
and Hay, and had 41. per Annum; for the 35s. 4d. was not to be de- 
auct ed out of the Rent, but paid by way of Covenant; whereas the Queen 
had bur 31. 16 8. 8 d. tor the whole Rectory, ſo that it is plain the 
was deceived in the Recital. Yelv. 42. 47. Hill. 1. & Trin. 2 Jac. B. 
R. Chambers v. Maſon. | V „„ 
9. King H. 5. granted the Manor of B. to G. B. in Tail Male, aud 
after by another Patent, reciting the former, and that in Conftderation of the 
Surrender thereof Virtute cujus he was ſeiſed in Fee, he de Gratia ſpecia- 
li, certa Scientia & Mero Motu re-granted the ſaid Manor to the faid 
SG. B. and J. his Wife, and to the Heirs of the ſaid G. B.. It was re- 
ſolved, That the Recital of the Eſtate Tail, and that the Patentee 
had ſurrendered or delivered the ſaid Letters Patents to the Chancellor 
to be cancelled were both in Judgment of Law the Information and 
Suggeſtion of the Party; But the Clauſe of (Virtute cujus he was ſeiſ- 
ed in his Demeſne as of Fee) was only the Collection of the King 
himſelf as a Conſequence upon the Surrender, in which the King mit- 
took the Law. 6 Rep. 55. b. Trin. 4 Jac. Lord Chandois's Cale. 
10. Alſo the Party informed the King, That he had delivered his Pa- 
tents to the Chancellor to be cancelled, whereupon the King affirmed, (414 
quidem Literæ Patentes adtunc & ibidem cancellate fuerant) This is not 
the Information of the Party, but the Affirmation of the King; And the 
Collection or Affirmation of the King upon the Information of the Party 
when it is not any Parcel of the Conſideration ſhall not avoid his Grant ; For 
all that the Party had intormed was true, and the Error was 8 55 
| —Conte- 
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Conſequence or Inference made by the King upon it; Therefore in as 


much as the Party had truly informed the King of the Eſtate Tail, 
and of the Delivery of the Patent to be cancelled, tho' the King 
had miſtaken the Law or the Matter in Fact, yet this being no Part 


of the Conſideration ſhall not avoid the G rant; For 20 Default was in 


the Party. 6 Rep. 55 b. Trin. 4 Jac. Lord Chando's Caſe. 
11. By Letters Patent the King granted Omnes illas Pecias Terre vo- 
cat' B. and C. exift* in Man' de D. nuper inTenura J. S.9ug quidem om- 


nia Præmiſſa a nitis Ec. Concelata & Detenta fuerunt, & Redditus &c. 


inde non reſponſa, Habendum &c. In Ejectment it was found, that 
the Manor of D. of which the Premiſſes in ©neftion were Parcel, Non Con- 
celat” nec Detent' fuir, fed fuit in Onere & Compoto, and that the 
Rents Ec. of the ſaid Manors (except of the Premiſſes in Dueſtion) were 
anſwered to the King. It was reſolved, That the Grant was void for 
the talſe Recital; For the Manor itſelf being in Charge to the King, 
the Premiſſes which are part of it cannot be faid to be concealed or 
detained from the King, tho* in Fact they were in the Poſſeſſion of 
an Intruder, who aniwered nothing tor them; Nor can any Land, of 
which the King is ſeiſed, be ſaid in Law to be detained from him. 


And therefore the Recital of the an quidem &c. which is to he con- 


ſidered as the Suggeſtion of the Patentee, being falſe, the Grant is 
void, and cannot be aided by the particular Deſcription or Certaiaty 


ot the Lands granted, nor by the Words, Ex Certa Scientia &c. 10 


Rep. 109. Mich. 10 Jac. C. B. Legat's Caſe. TR : | 
12. The Queen granted an Houſe and Lands in Fingergoe in Eſſex t9 
one 2. F. who ſurrendered the ſame to the Queen, and the made a xciw 
Leaſe of them to him in this Manner: viz. Whereas T. S. hath ſurrender- 
ed his Eſtate in Fingergoe in Suſſex &c. in Conſideration thereof I grant to 


him the Houſe and Lands in Fingergoe in Eſſex ; It was objected, That 
there was no good Confideration for the new Leafe and that the Queen 
was deceived, tor it is in Conſideration of his Surrender of his Eitate 
in Fingergoe in He, whereas there is no ſuch Place there bur inEffex :; 
Sed per Coke and Doderidge, The Leaſe is good, tor the Statute 43 
Elis. cap. 1. enacts, That Letters Patents ſhall be good notwithſtand- 


ing any Miſnoſmer of the Town or County, and this is but a miſnam- 


ing of the County, and not any material Miſtake, 1 Roll. Rep. 23. Paſch. 


12 Jac. B. R. Godfrey v. Sparrow. 


13. By a Deed dated 10 May, Anno 31. the Parſonage of H. was 


granted by F. to H. 8. and on the 21½ July following the King granted 


the Parſonage of D. to the ſaid S. and his Heirs, in Conſideratio of the 


Parſonage of H. to him granted, not ſaying if granted by Deed or How. 


Afterwards, viz. on the 26 Fuly the Deed was acknowledged by S. and 


inrolled Secundum Formam Statuti; prey aan held, that rho? the 
al 


Conſideration expreſſed in the King's Grant was falſe, for that the Rec- 
tory was not granted to him till the Deed was inrolled, which was alter 
his Grant to S. yet his Grant ſhall be good; for the King is not 


deceived at all in Effect; For he has the Parſonage of H. and that by 


the Grant of S. which was made betore the King's Grant, and muſt be 


ſo pleaded as made 10 May. And tho' it be true that it was not 
compleat for want of Inrolment at the time of the King's Grant, yer 
when the Inrolment came, it takes its Effect, not from the Inrolment nor 
by it, but from and by the hrſt Act; And therefore between the Parties 


it ſhall bind to all Purpoſes ab Initio, tho? this be in a col lateral Re- 
Ipect. Hob. 221, 222. Needler v. Biſhop of Wincheſter. 
_ oo Elizabeth, Anno 19 of her Reign, granted the Office of 
Clerk of the Council of the Marches of Wales to A. for Life ; and by another 


Grant Anno 25 of her Reign ſhe granted tothe ſame A. the Office of Secretary 


there ; King James Anno 1, without reciting theſe former Grants made as 


 aoreſaid, granted the ſame Offices to the ſame A. for Life; Afterwards 
| King 
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King James, Anno g, of his Reign, by another Patent, reciting the Pa- 
tent of Anno 1, granted theſe Offices to F. C. for Life, when ever they ihould 
be void by the Death, Surrender, or Forfeiture of the Queen's Patentee ; 
Afterwards by another Grant, Anno 14, reciting beth the void Grants 
made by himſelf, but omitting the good Grants made by the Queen, he g rum 
ed the ſaid Offices to W. U. and . M. for their Lives, after the Death, For- 
feiture, or Surrender of A. who was {till living, and of F. S. Cum pot 
Mortem, Surrender, Forfeiture &c. ot the ſaid A. or J. S. Non Obltan- 
te Male recitando &c. and Non Ot/fante Non recitando aligued Donum Ec. 
preantea fact im de Officiis prediftis ; Adjudged, that the Grants of 1 & 
9Jac.are void; Becauſe the laſt recited thoſe Grants which were void, and 
the firſt omitted thoſe which were good, and that ſuch talle Recitals, or 
falſe Suggeſtions thall not be helped by the Non Obſtante in the laſt 
Grant; Per omnes Juſticiarios præter Hide Ch. J. who held clearly the 
contrary; and Jones J. who ſeemed to doubt thereof. And the other Jut- 
tices held further, That theſe are not properly Miſrecitals or falſe Re- 
citals but talſe Informations whereby the King was deceived ; For by 
Intendment the King conceived thoſe Grants to be good which were 
void, and granted thoſe Offices after Determination ot thoſe Grants Vel 
alio quocunque Modo &c. ſo the King is deceived, and the No Ob- 
tante ſhall not aid ſuch falſe Iufermations and falſe Suggeſtions. Bur 
there was not any Certificate made of theſe Judges Opinions, becauſe 
the Parties compounded. Cro. C. 197. Trin. 6 Car. B. R. Ld. Brook v. 
IId. Goring, - | oy Fes 
In arguing 715, The King granted the Advnmſon of the Church of L. lately belonging 
this Caſe by E IN ” 510. ” 
the Judges, 70 1e Archbiſhop of Canterbury, Whereas the ArchbiſÞop of Cantervury never 
| theſe Diver- had it. Adjudged that the Church being particularly named, and the 
ſities were King not being deceived either in the Title or Value, the Grant is good 
ee dee enough. Freem. Rep. 178. 171 190. Mich. 1674. The King v. Sir Fran- 
f Grants. Eis Clarke and the Biſhop of Rocheſteer. „ 
Iſt. I here there are only general Words, <vith the Proneun Illa, 4s Omnia illa &c there all ite ſubſequent De- 
ſcripticns miſt be true, or elſe the Grant will be void as well in the Caſe of the King as of a common 
Perſon. 2dly. Where the Thmg is named by a particular Name that doth ſufficiently aſcertain it, tho' the 
ſubſequent De/criptions are falſe, yet the Grant is good enough in the Caſe of the King or a common Per- 
ſon ; only «<vith this Difference, viz. if it appears either that the King was deceived in his Title, or in the 
Value of the Thing, or in any Thing relating to his Profit, the Grant is void againſt the King. Freem. 
Rep. 178. in S. C. —S. C. adjudged 1 Mod. 195. Hill. 26 & 27 Car. 2. C. B. And in the Argu- 
ment thereof a Difference was taken, when the King miſtakes his Title to the Prejudice of bis Tenure or Pro- 
ft; and when he 1s miſtaken only in ſome Deſcription of his Grant, which is but ſupplemental, and net ma- 
terial nor iſſuable  —S. C. cited by Holt Ch. ] Skin. 663. | | | 


16. If the King grants the Manor of Dale of 57. per Ann. Value to A. 
where it is of the Value of 101. per Ann. the Patent is void tor the Value 
iu the ſame Sentence with the Grant; but if the Value be mentioned in 
another Sentence, and not in the Grant, the Grant is good. Utile per 
inutile non Vitiatur. Jenk. 261. pl. 60. cites Cro. J. 34. 


. — 


(RAN (Q. b. 2) Grants of the King. Recital of Leaſes | and 
Fol. 190. Gag : l | | 
„ Grants.] In what Caſes a Recital is zeceſſary. 


Leaſes of Re- 1. F the King grants any Land, or cc. which is in Leaſe for Life, or | 
cord ought to 1 Fears, and does not recite it in the Letters JÞatents, it the 
be 1 Leaſe be not of Record, the Grant is good, notwithſtanding the 
Ling g, NNonrecital of the Leaſe, In Time of P. 8. and E. 6. Br. Pa- 
the Rexerſion, tents 93. Co. 6. Lord Shandois 56, 

bur not | | | 1 : | 

Leaſes not of Record; for the Subject has not proper Means to come ro the Knowledge of them. A 
Nen Obſtante in the Patent helps the Nong recitab of Leaſes of Record, Ten. 303. pt-37. 


US) 

* 

Pg 5 
7 


9 4” BD. ke. 2% 


for Lite; but it is void. Co. 8. Carl of Rurand 56. b, 


lained + pending a Quare Jmpedit, in Occelt of the King, 4 Reond 


r th. 
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2, As if Land in Leaſe comes to the King by the Attainder of him * S.P. For 
who is ſeiſed of the Reverſion, or by the Diſſolution of an Abbey, the 10 Word 
Grant of the King of the Land, without Recital of the Leaſe made de 
by him who was attainted, or of the Abbot, is good; becauſe thoſe Eates and 
Leaſes are not of Record. In Time of . 8. E. 6. Br. Patentees Degrees of 
93. Eo. 6. Lord Shandois 56, in Cale of a Reverſion expectant upon Efvicsof or 
an Eſtate Tail created by him who was attainted. D. 6.7. El. 233. lags 5 
10. 11. Where the Prior of Weils leaſed for Life the Demcſnes 56. . Ti; 
of a Manor, and after the Manor came to the Ring by the Oiſfolu- 4 Jac. The 
tion of the Priory, and he granted the Manor without Recital ofthe - 5a 
Leaſe, and yet good, and the Reverſion of rhe Demeſaes thall paſs by ©? e 

* Name of the Manor only. 


—_— 
— 


3. Ik the King grants an Office for Life, he cannot after grant $ where a | 
the Reverſion of this Office without a ſpecial Recital of the Eftate e e 
an ce 
| Tee, and 


| 3 1 oi grants it to 
A. for Life, and afterwards grants the Reverſion to the King in Fee, if the King grants this Office in Fee 20 
B. without reciting the Grant to A. altho' it is not of Record, the Grant to B. is void; for the Grant 
of an Office has Reference to the Exerciſe of it in Preſenti, and another had the Poſſeſſion and Exerciſe 


of this Office at the Time of the King's ſaid Grant to B. Jenk. 303. pl. 77. 


4. Tf the King leaſes Land to another, and after makes a new Leaſe Cro. E. 237. 


to the ſame Party, this is void, without Recital of the firſt Leaſe, S.C. For thot 
tho the Acceptance of this ſecond Leaſe * operates as a Surrender jc, the e. 


ing the ſe- 


in an Jnſtant... between Harris and Wing adjudged, cited and agreed cond Leaſe, 
I. 38. El. B. R. in Haleſwell and Ayleworthie's Cale, Vide the Cale che firſt was 
of Harris and Wing argued. P. 32. El. B. R. Pich. 5 Ja. in eech 
Scacc. per Curiam. 26 | 1 


inſtant Time 

| 5 N „ | of the raking 
of the ſecond Leaſe, it was in Eſſe, and therefore ought to have been recited, eſpecially being a Leaje 
«ton Record; but of a Leaſe by Malter in Fact, they agreed there need be no Recital. S. C. cited as 
ad udged. Mo. 415. in Welſh's Caſe.—3 Le. 242 to 251. Mich. 32 Eliz. S. C. adjudged.—“ S. C. 


cited Cro. C. 198. Contra, that it was held to be no Surrender of the former Leaſe. 


5. Tf the King preſents his Clerk to a Beneſice, and after preſents See (O. b) 
another, without Mentton of the firſt JIrefentation, this ſecond Pre- 1 3 2 
ſentation is good, without any Recital of the firſt; for the firit is icon 
revoked in Law by the ſecond Preſentment, without Mention of ang 1vid 102. 


the firſt. Mich. 8 Ja. Scacc. Pill. 8 Ja. between C/ vert and Kitehin Altham Ba. 
_ adjudged; kor the firſt reſentee had not any Eſtate nor Intereſt in , cited 
the Church nor at Will by the Preſentment. Dub. D. 16 El. 327, 5 58 8. 


by which it 
ars that 


4. 17 El. 339. 47, But there adjudged void, becauſe it was ob⸗ 


| | Preſentation 
made by the King was good, without a Repeal of the firſt ; and that by Gaſcoign H. 4. 32. if the 
King makes a Preſentation to one, and then preſents another, without Recital or Repeal of the firſt, yet 


the Biſhop on to receive the later Preſentee; for it is good without actual Repeal ——t S. P. 6 


Rep. 29. b. Trin. 44 Eliz. in Green's Caſe. 


6. The King grants a Copybold by Letters Patents ; it neal not be re- 
ted thar it was Copybold. Per Newdigate J. 2 Sid. 139. Hill. 1658. 


in Caſe of Field v. Boothby. R 
7. If the King grants an Office to W. NM. for Term of Life, and after grants 
the ſame Office to a Stranger, the firſt Patentee dies, yet the ſecond Grant 
15 void; becauſe the firit Grant was not rehearſed in the ſecond Patent. 
Per Keble, for Law. Br. Patents, pl. 54. cites 6 H. 7. 14. N e eee 
8. 6 H. 8. 15. If any make Suit to the King for Lands, Offices, or cther was made on 
ings formerly granted to any Perſon during the K ing's Pleaſure, the firſt Purpoſe thar 
Patentec being ftill in Life, the laſt Grantee ſhall expreſs, in his Petition or the —_ | 
Patent, the former Patent, and the Determination (f his Pleaſure concerning = rr lh 
the ſame, otherwiſe the laſt Grant ſhall be gk 5 | | in his Grant. 
. | 


Arg. 


Dt 
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Arg. 4 Mod. 277. in Caſe of the King v. Kemp. If the King grants to me to be Surveyor of J ig Ma- 
rors at B. and to take Timber for the Buildings of the King, durante beneplacito; and the King grants after 
the like Grant to another, not making Mention of the firſt Patent juxta formam Statuti &c. er the laſt 
Patent is good; becauſe no Fee nor Profit is granted by the firſt Patent; as if a Man had granted to me that 
I ſhould carry his Wood, and after grants the like Grant to another &c. Br. Patents, pl. 2. cites 2: 
H. 8. 28. | : 
King Charles I. by Letters Patents granted to P. the Office of Under-ſearcher, Durante beneplacito noſtro. 
Afterwards Cha. 2. ſends his Privy Signet, to confirm the jaid P. in his Place, and afterwards granti the 
ſame Place to F. by Patent, without taking Notice of the Patent to P. The 8 was, Whether this ſe. 
cond Patent was void by the Statute 6 H. 8. cap. 15. The Lord Chancellor, Windham, and Rainsford 
inclined that the Patent was determined, and the Scire facias to be quaſh'd without better Cauſe ſhewn. 
Freem. Rep. 70. Hill. 1672. in Canc. The King v. Foſter. 


S P. And if 9. If the King Tenant in Tail makes a Leaſe for Nears, or for Life, and 
8 dies, the Heir may make another Grant without reciting them; tor they are 
Tail makes a void by the Death of the King Tenant in Tail who granted; and ſuch 
| Leaſe for Grant is no Diſcontinuance without Warranty; tor the King upon his 


f Fears, BB Grant does not make Livery. Br. Patents, pl. 101. cites 38 H. 8. and 
Succeſſor | | 


, allo 37 H. 8. S. P. between the King and Sir Anthony Lee. 
may avoid it, | 

or if he will he may accept the Rent reſerved, and ſo affirm the Leaſe; and when ſuch Succeſſor grants 
theſe Lands, he need not recite the void Leaſe ; for tho” it be by Patent of Record, it is null. If the 
Succeſſor accepts the Rent reſerved by the 9 2 Tenant in Tail, a Recital of this, or a Non Obſtante 
that it is not recited, is neceſſary; but where Leaſes are made by common Perſons, and the Reverſion 
comes to the King, the King's Grant of this Reverſion, without any Recital or Non Obſtante, is good; 
for the Perſon who purchaſes ſuch Reverſion from the King, has no Means to know whether there be 


ſuch 5 or not; for they were made in the Country, and are not of Record. Jenk. 204. pl. 28. 
Cites J. CU. | | | | 


Bye whers 10. 'The King in his Grant need not recite his own E/ate. Per Periam 
Grew bas: Ch. B. 1. Rep. 48. a. b. Trin. 42 Eliz. in Altonwood's Caſe. 
plies a Grant in Poſſeſſion, which cannot be by Reaſon of a former Grant in Poſſeſſion, the ſecond 


Grant muſt recite the firſt, or is void by the Reaſon of the Common Law. 1 Rep. 50. in Alton- 
_ wood's Caſe. 1 8 e | 


See (Ic. 2) (R. b.) What ſhall be a ſufficient Recital of Leaſes ; 
pl. 3. | . 0 | ; | 
d and hat Things will ſupply the Recital of them. 


Br. Patents, 1. II the King recites, that where J. S. holds for his Liſe of his 
pl. 93. ſays, 1 Grant, he grants the Reverſion to J. N. This is good Recital of 


bee, the Leaſe, without Mention of the Letters Patents, or Date of them; 


Law in kor the King is not deceived, inaſmuch as he takes Motice upon him 
Time of H. Of the former Jntereſt for Life. 37 D. 6. 37, b. Per Oanby, In 
S. in Sir | Time of Y. 8. Br. Patentes 96. Dir 7, Homag Euglefeld's Cale. BE 


Omas 


Inglefield's Caſe ; and that ir ſeems to him to be ſo. 


For i i ., 2. Ik the King recites a former Leaſe for Life made by himſelf by | 


Fcient in Letters Patents, bearing Date &c. and miſtakes the Date, and then 
Pleading to grants the Reverſion, pet this will not make the Grant void, inalmuch 
_ Fayrbar the gg the King takes Notice of the State, and the Date is not matc- 


 Kire, reciting 


fen, be eaſed klal. 38 Y. 6. 37. b. Per Danby, Time of i). 8. Br. Patentees 96. 


to „ N. for Life, has granted to A. B. the Reverſion; per Danby Juſtice, and the Court in a Manner 

agreed to it: And therefore it ſeems that if the King miſrecites the Date of the firſt Letters Patents, or the 

like, yet if be well recites the Eſtate, and the Thing, and the Name of the Leſſee, that then the Grant of the 

| Reverſion is good; for where the King takes Notice of his Tenant f” Life, and of his Eftate, and grants 

| the Reverſion, he is not deceived in his Grant; for he takes _ im Notice of the former Inter-it for 
1. 


Life; and then the Date of the firſt Patent is not material. Patents, pl. 96. cites 38 H. 6. 35 


3. Ik the King grants Land, which is in Leaſe of Record, without 

Recital of the Leaſe, but with theſe Words, Norwichitanding char 1f 
be in Leaſe for Life or Years of Record or otherwiſe; this is a g 
- Grant, and ſhail paſs the Reverſion : for the King eis not Deceived, 


al 


FF 
il. 


tings. 
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and diverſe Inconveniences will ariſe by the Recital of the Leaſes, 
Co. 4. 202042. 35. b. Relvived. ; 

4. So if Land be in Leale of Record, and the King without Reci- T 
tal of the Leaſe grants the Land, and further grants the Revertion Wap 
chereot depending, Or expectant upon any Eſtate tor Lite or tor Years ; 
the Grant is good for the Caule atoreiaty, Co. 4, Bosoun. 35. b. 

lvod. 
BE 34 8 35. H. 8. cap. 21. Enacts, That all Letters Patents, and The Abbot of 
Grants made by the King ſince the "= of February, or which fhall be here- W. with 


after made by him within ſeven Tears next after the making of this Act, 8 


ſhall be good notwithſtanding any Miſ-naming, Miſcrecital, Non-recital, 21 H. 8. 


Mi finding of Offices, Miſ=recital or Non-recital of Leaſes, Uncertainly Miſ= leaſed Land, 
caſting, Rating, or ſetting forth of the yearlf®Values, or Rate of the Things ot which the 


granted, or of the yearly Rents thereof, Want of Attorament, and Livery of ro oped 
. | 4 


Heiſin, or of the miſnaming of the Places where the Things Granted do lie, or to Sir T. 
of the Tenants or Farmers of them, or any of them. Mere, who 


Provided alſo, That this At fhall not extend to revive any Letters Pa- was after- 


tents, or any Office granted by the King, which have been made void by u ate 
e 4 6 © | of | tainted of 
Authority of Parliament, Judgment, Decree, or any otherwiſe. - "Treaſon, 
This Aci fhall not be prejudicial to any Letters Patents, Indentures, or and the | 


_ Writings made after the qth of February, in the 21th Tear of his Reign, and Leaſe there. 


belore the 28th of April, iu the 28th Year of the King's Reign, or to any other oy A | 
Statute made for the Corroboration of ſuch Letters Patents, Indentures, or Mi- Ring pos- 
| | | ä 
6. 1 E. 6. cap. 8. Such another Statute made for the Confirmation of all Grants and ” be 
made, aud to be made by E. 6. from the 28th of January, in the firſt Tear of ca . yy * 
his Reign, and ſo during his Life, with ſuch Proviſoes and Limitations as in Abby and 
the former Ad of 34 & 35 H. 8. are contained. See ihe Statute. Reverſion 
| | | 1 Fe, | came to 
the King and his Heirs, who after the 324 of H. 8 made a Leaſe to R. for twenty-one Years; the 
Reverſion deſcended to E. 6 who leaſed to P. Habendum, after the Term of the ſaid Sir J. lore ended, for 21 
Years. Afterwards R. ſurrendered his Term, and tec a new Leaſe for 30 Years; Adjudged, That P's 
Leaſe was void, and not confirmed by any Statute; becauſe the Term made to Str T. More was ended 
before P's Leaſe was made, and then the Leaſe of the K ing as to the Commencement has not any Senſe 
and the Statute of Miſ-recital and Non-recital extends only when Leaſes in ſſe are miſ-recited, or not 


recited and not when the King intends a Leaſe to continue, which is ended and determined, And. 6. pl. 12. 


Paſch. 2. Eliz. Holt v. Roper. —Bendl. 84. pl. 129. S. C. and that the ſaid Leaſe made to Sir T. More 
was long before extinct, in the Poſſeſſion of King H. 8. by Unity of Poſſeſſion of the ſaid Term and Re- 
verſion; and ſo rhe Leaſe made by E. 6. cannot commence immediately after the Surrender of the Leaſe 
of R. Becauſe the Words of the Commencement of this Leaſe will not ſerve it, and thereupon the Par- 


ties agreed. The Reporter ſays he was of Counſel with the Detendint; and that the Opinion of divers 


of the Juſtices of C. B. was with the Defendant as above. [But mentions nothing of any Judgment 
given]—3 Le. 5. pl. 14. S. C. ſays the Leaſe to P. was adjudged utterly void, for that the King was de- 
ceived in his Grant, and not helped by the Statute of 1 E. 6. cap. 8. — 8. C. cited, Arg. 4. Mod. 276. 

E. 6. ſeiſed in Fee of the 9th Sheaf of Corn in E. as Parcel of the Peſſeſſions of the Abby of { in tbe County 
of York, by Patent under the Great Seal in 5 E. 6. granted 10 . R. & , F. and their Heirs, 
totam illam Medietatem none G arbe Bladorum & Granorum vocat. the Ninth Sheaf de & in Ie. in Com. Eborum, 
modo & nuper in Tenura five Occupatione V. FF. ac nuper Monaſterio L. in Com. Eborum diſſolut. 


ſßpectant. By this Patent the Plaintiff claimed the Intire gih Sb eaf; for in truth all vas in the Tenure of W I. 


by a Leaſe made 36 H. 8. reſerving Rent, but E. cvas in the County of L. and not of York. The Queſtion 
was, whether the Intire ninth Sheaf paſſed by reaſon of the Statute of Miſ-recital made 7 E. 6. For as 


do the 1/ypriſion of the County where E. lay, it «vas agreed on both Sides to be not material, it bein 
helped by the Statute, and ſo held Popham & Clench J. in the Abſence of the other Juſtices; But 
Pofham ſaid, That the Patent could not convey more than the Moiety, if it could convey that; For the 


Makers of the Statute intended not to aid a Grant, in which the King was deceived. As if the King 


hay the Moiety of two Acres, it is not reaſonable to conſtrue the Patent to paſs 2 Acres; And that is 
t 


e Difference as to the Quantity where the Certainiy is plain; As where the King grants two Acres call-d 
the Manor of D. whereas the Manor contains Ic Acres, it is a good Grant of all the Manor, and all the 
Acres; But it he had granted all bis Manor of D. containing 100 Acres, cubereas it contained 20 leres No- 


thing had paſſed by Common Law, but it is aided by the Statute. There is al/o a Difference as to the 


Quality and Nature of the Thing; As where H. 8. granted to Sir T. More Totam Turburiam ſuam in De 
v here a former Patentee, having ſuch a Grant, had before converted Part thereof into Arable aud Part into 
Paſture; Sir T. More ſhould have only that which wasthen Turbary, and the Statute does not remedy 


ſich a Grant; For Turbary is a Profit parnable, which may be in 01e Place and rot in another after 


Converſion ; But, had it been a great Moor, and after ſuch Converſion the King had e Totam 
Aleram ſuam, it had been otherwiſe; For that it is provided for by the Statute ; And if he had granted all 
| | | | his © 


—— ——— 
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kis E ftovers in fuch a Weed, whereas he had not any Eftovers in the ſaid Iñ od, but a Coppice only therein, he 3; 
not aided by the Statute; And Judgment accordingly for the Plaintiff, with the Aſſent of Clench f. 
Cæteris Juſticiariis abſentibus Cro, Er 632. Mich. 40 & 41 Eliz B. R. Brownlow v. Farr. 


Nun p 7. 4 & 5. p. & M. 1. Another like Act made for the Confirmation 0” ol 
Tall Grants made, and to be made, to or ly the Olleen, or to the King and teen, 
are lot aided From the firſt of Fuly in the firſt of her Reigu, and jo during her Lije with 
by this Sta- ſ#ch Proviſoes and Limitations as in the ſaid former Acts of H. 8. aid E. 6. 
tute; But if are contained. 

Tenant in | . 

Fee Simple was attainted, and the Queen, after the Death of the Party attainted, had granted the Land, 


no Office being found, this ſhould have been confirmed by this Statute, and the Patent which was 
void, ſhould have been made good thereby. 2 And. 35 Anon. | 


*TheMaſter 8. 13 El. 2. Another like Col firmation of all Grants * made to for and bythe 
and Fellows Oucen, or to be ſo made within ſeven Nears next after the Hud of this Sefhi 
4 f Magd. N 1 7 | * . "SY 7 of TEE Man, 
5 . with like Proviſoes and Limitations, as in the former Statutes. 
Coll. 15El1z. | p FEY 
by Indenture | 1 e | | 
inrolled, granted to the Queen an Houſe in Fee, rendring 15 s. Rent, upon Condition; That ſhe, be- 
fore 1 Apr. ſhould convey to B. Spinola, a Deaizen, and his Heirs. She granted accordivgly. It was 
reſolved, That this Statute of 18 Eliz cap. . bas not given any Vigor or Effect to the ſaid Grant made 
to the Queen, contrary to the Statute of 13 Eliz. cap. 10. which —_ void all ſuch Leaſes, Gifts, &c. 
but that after this Act of the 18th. the Grant remains of the ſame Force as it was before this Act; For 
it is out of the Letter of this Act which eſtabliſhes ſuch Conveyances only as are made for Satisfaction 
of Debts, and Sums of Money, or other good Conſideratoin, which Words in the Preamble are con- 
nected to the Body of the Act: For immediately after the fame Words the Statute ſays (for the better 
Aſſurance &c. whereof be it enacted) and therefore tho' the Words in the Body of the Act are (for any 
Debt, Sums of Money, or other Confideration whatſoever) leaving our (good) before the Word 
(Conſideration) And fince the ſaid Grant was not for any Debt, Sum, of Money, or other good Conſide- 
ration it was out of the Letter of rhe ſaid Act, nor did ſhe ever pay the ſaid Rent; for ſhe granted it over 
before the Day of Payment, and beſides the Want of good Conſideration, there was ito fraudulent 
Practice; But admitting there was good Conſideration, yet this Statute of the 18th extended nor to it; 
For there are 5 Diſabilities wherebyConveyances to the Queen may be impeached. I ſt. In reſpect of the Perſon of 
theGrantor, and that by the Common Law, and abſolutely, as Infants, Monks, or Secundum quid, and nor ſim- 
liciter, as Ideot, Non-compos, Feme Covert, unleſs by Fine and Recovery &c. or by the Statute, as Deans, 
&c. by 13 Eliz. & Archbiſhops &c. by 1 Jac. cap. 3. 2dly, By reaſon of the Nature of the Thing granted; 
As if Donee in Tail holds of his Doncr by Fealty, and the Donor by Deed inrolled, grants the Fealty 
to the King, it is merely void; becauſe it is an Aas in ſeparabie to the Reverſion; So of Grants of 
Founderſhip by the Founder. zdly, In reſpect of the Eſtate of the Grantee, as if Tenant in Tat! of 
Lard by Deed inroll'd, grants it to the Queen by Deed inrolled in Fee, this will not bind his Ifue. 
Athly, In reſpect of the Manner of the Grant, as if one ſeiſed in Fee of Land grants it after his Death | 
to the Queen her Heirs and Succeſſors &c. which have no legal Foundation, and are againſt the Rules 
of Law. Fthly, In reſpect of Omithon of any Circumſtance requiſite by Law, but having firm Com- 
mencement; As if, in Satisfaction of a Debt, or for Money, or other good Conſideration, he Grants 
to the Queen, her Heirs and Succeſſors, and this Deed never was inroll'd. 11 Rep. 66. b. 56. a. &c.Palch. 
13. Jac. Magd. Coll, Caſe. — But the Reporter, pag. 77. b. 78. tells the Reader, That there is a Dif- 
terence between a General Act, viz. (by or from any Perſon or Perſons, Bodies Politick, or Corporate) as 
the ſaid Act of 18 Eliz. is, and an Act <vhich ſpecifies particular Kinds of Bodies Politick and Corporate; As 
the Statute of E. 6. cap 14. of Chantries, which enacts, That every Gift &c. made to the late King, 
his Heirs &c. or to the now King, his Heirs &c. by any Archbiſhop, Biſhop &c. of any Manors &c. tro 
the ſaid Archbiſhop &c. belonging, ſhall be good and effectual in the Law, to all Intents and Purpoſes; 
And the Reporter ſays, That if Tenant in Tail grants his Land to the Queen, ſuch Grant is good againſt 
the Iſſue by the Statute 18 Eliz. For the Perſon of the Tenant in Tail is able, and he has Powerupon 
the Land; and that ſo in Uaughan's Cale, Mich. 3 2. & 33. Eliz. B. R. But if Baron and Feme by Deed 
grant the Land of the Feme to the Queen, this is not made good by the ſaid Act, to bind the Feme after 
the Coverture, or her Heirs; For there the Perſon of the Feme Covert is diſabled to convey her Land, 
_ unleſs by Fine upon due Examination, and fo alſo was it held in Vaughan's Cafe, ——There is a Note in 
Cro. J. 364. Hill. 12. Jac. B. R. where the laſt above-mentioned Diſtinction is faid by Coke upon the 
Argument of Warren and Smith's Caſe, to have been adjudged in 30. Eliz. in Bawd's Cate. [But this 
ſeems to be meant Vaughan's Caſe, and only miſprinted ; But for the better explaining the Difference, 
obſerve the Diverſity taken by Lord Coke, as above, between the two Statutes of 1. E 6. Cap. 14. and 
this of 18 Eliz. cap. 2. the above Diſtinction holding in the one Caſe, but not in the other.)---This Sta- 
tute extends only to make good [mperfeftions in Circumſtances and not in Subſtance, Which is the Reaiva 
that it makes not good a Leaſe to the King by an Infant. Arg Le. 334. pl. 467. | | | 


The own Provided, That all Patentees, who have ſince Nov. 18. or Hall, durin; 
was ſeiled of % Space of ſeven Nears, purchaſe or get of the Oucen any Manors Cc. 
1 5 which, at the making of Fatents, were, or ſhall ve of more yearly Value 5 
a Priory of le Olicen, and fo anſwered in yearly Rent, or Ferme, than (pecijied in au,, 
the annual Pate , 
Value of 


— 


Prerogative of the King. 113 


er in the Particulars, or Rate thereof, made by any Auditor-Surveyor, or 61. 4s 10d. 
Officer ; then every ſuch Patentee &c. their Heirs, Executors c. within one and of divers 
Tear after Office, or other due Proof, Order or Decree thereof, had or made, N 
or to be made within ten Nears after the End of the preſent Hane of Parlia- * 


| e the yearly 
ment c. ſhall pay for ſuch Overplus after the Rate of 60 Nears Purchaſe, Valu: of tyl. 
according to the Value anſwered at the Time of making ſuch Patents. * od the . 
ectory o 


of A. of the Value of 10 l. And J. S. intending to purchaſe of the Queen the ſaid Scitz and Demeſnes 
procured a Particular to be made accordingly, bo obtained Letters Patents, by which Letters Patents 
the Dueen, without Intention of the Purchaſer to have more paſs to him than the Scite and Demeſnes, gave the 
ſaid Scite and Demeſnes, and the other Lands and Rectory ; and ſo the Patentee had more than was any 
ways meant or intended. The Queſtion was, If the Patentee ſhould anſwer according to the Rate of 
60 Years Purchaſe, mentioned in this Statute; For in the Particular, no Rate or Value was made of 
any of the Lands or 3 but only of the Scite and Demeſnes, nor was there in the Patent any Value 
of any Part: Wherefore, ſince the Statute ſays, That the 60 Years Purchaſe ſhall be paid for the O- 
verplus aud Value, which is more than is contained in the Patent, Particular, or Rate; and here is no 
Value of them in the Particular or Patent, it was held by ſome that nothing ſhould be paid to theQueen; 
But the Caſe conſidered, it appears, that the Intention was, that ſhe ſhould have Satisfaction for ſo 
much as ſhe did not intend to paſs according to the annual Value ; and the Words are to this Purpoſe ; 
For tho' thereis no Value of thegreater Part of the Tenements granted by her, made in the Particular 
or Patent, yet they were demiſed for Rent, which was a Rate made by the Officer, and ſo remains in the 
or Account of the Auditors; But if the Queen had granted a Hood or other Thing, which never had 
been rented, it was held by the two Ch. J. and Baron of the Exchequer, That in ſuch Cafe ſhe had not 
been aided by the ſaid Statute. And. 110. Pl. 155. Anon. | | 
H. 8. in the 33d Year of his Reign made a Leaſe for Years to the Earl of B. of the Rectory of Bride - 
water, and of the Tithes of two Hamlets in M. parcel of the Reftory of W. the Reſidue f which Rectory was 
demiſed by the King at 10 J. a Year Rent, and ſo continued in Demije till 2 Eliz, when A. purchaſed of Queen 
Eliz. the Rectory of W. at the Value of 10 l. a Near, and bad general Words of the Tithes of two Hamlets, but 
no Recital of the Leaſe of the Earl of B. then in Eſſe, and thereby ſhe granted the Rectory of B. and the Tithes 
of two Hamlets, and all contained in the Earl of B's Leaſe, to the Corpcration of Eridgwater. Afterwards 
ſſeville, the don of A. after this Statute of 18 Eliz. which had Retroſpect to the Beginning of her 
Reign, claimed the Tithes of the ſaid two Hamlets againſt the Corporation ; Upon this a Bill was pre- 
ferred in the Court of Wards, and it was agreed by Counſel on both Sides, That the Patent made to A. 
was void at the firſt, as tothe Tithes of two Hamlets, for Want of Recital of the Lea'e thereof then in 
Eſſe to the Earl of B. and ſo continued void till the Statute of 18 Eliz. TW] O Queſtions were made. 1ſt, 
If the Statute of 18 Eliz. will make the Grant good by Relation againſt the Corporation of B. who had 
taken New Grant of the Tithes of the two Hamlets in 3 Eliz. becauie the Statute is, That Patents made ſince 
2. Nov. 1 Eliz. ſball be good againſt the Queens Majeſty, ber Heirs and Succeſſors, notwithſtanding Non-recital 
2dly, If the Deceit in under-valuing the ſaid 'Tithes of the two Hamlets, which made the Grant void, 
be remedied by the Statute alſo by Relation ot the Patent made, or of the Statute made; And it was ar- 
gued, That the Patent, without Recital, is made good againſt the Queen, her Heirs and Sueceſſors, but 
not againſt others, and conſequently not againſt the Corporation of B. Afterwards 2 the Opinion of the 
two Ch. J. it was agreed againſt Boſſeville. Mo. 131. pl. 278. Trin. 25 Eliz. Boſſeville v. the Corpo- 
ration of Bridgwater. --- 2 And. 190. S. C. by Name of 4 alliſwell v. the Corporation of Bridgwater 
ſays, The Grant to the Corporation of Bridgwater was for 21 Years, and the Grant to A. was to him and 
his Heirs, and the Leaſe to the Corporation was agreed to be good; For the Intention of the Statute 
was not to make good Grants void, but void ones good, and that the Inheritance ſhall be in Bolleville, 
by reaſon of this Statute, which makes it good againſt the Queen. And that if there are two Leaſes made 
by the King, whereof thefirſt is void &c. and the 2d good, the ſecond remains good and the firſt void - 
Sav. 58. S. C. reported thus, viz. J. S. was poſſeſs' d of a Leaſe for Tears of a Manor, of the Demiſe of the 
Queen. A. teck a new Leaſe in 2 Eliz. for 21 Years, <ithout reciting the Leaſe to J. & for which Rea- 
ſon this ſecond Leaſe is void. Afterwards Beſſetille got a third Leaſe for 30 Years, with a Recital of the 
former Intereſts. It was agreed by all the Juſtices and Barons aſſembled at Serjeant's Inn, that by this 
Statute all Patents are made good againſt the Queen, her Heirs &c. but not againſt her Patentees and 
Aſhgnees ; and that to make the Leaſe to A to be good, which was void at the Commenc< ment, would 
be a hard Conſtruction of the Statute. 1 | 958 5 | 
The Queen made a Leaſe of Lands to A. ard grarted the Rexerſion to J. F. miſreciting the Tenant's 
Name, and afterwards made a third Grant to W. R. <ith a true Recital of the Tenant's Name; and aſter- 
wards this Statute was made; this ſhall not revive the firſt [2a] Grant, becauſe it was wtterly defeated 
2 the Statute. Cro. E. $08. ſays, This was cited to be reſolved by Advice of the Daches in the 
Court of Wards, in one Bridawater's Caſe; and that all the Juſtices now affirm'd it to be good Law. 
Hill, 43 Eliz. C B. in Caſe of Child v. Low. 3 „„ dots 
A. ſeiſed in Fee, was attainted in a Premunire, but before Trial gave his Land in Tail to 7. S. 
Afterwards he was attainted of Premunire, and this was fourd by Othce under the Excheguer Seal, 
Queen Elizabeth granted theſe Lands to C. under the Great Seal, within the Time of the Proviſo of 
18 Eliz cap. 2. Reſolved that the Grant by the Queen was not good at Common Law, becauſe upon 
the Attainder the Franktenement was not diveſted, and veſted in the K ing till an Office fourd thereof, 
- Which ought to be an Office of Iutitling, and not of Information only of the Particulars of the Lands; 
and alſo reſolved, That this Grant is not aided by this Act of 18 Eliz. for the Intention of that Statute 
was to make a Grant good, where the Eſtate of Franktenement cn, ſettled in the King, and no Office found; 
In ſuch Caſe this Starute aids the Defect of finding an Office, according to the Statute of 18 H. 6. cap. 
6. but not to make a Grant good, where the King has _ avy Eſtate belore Office found, 2dly. This 
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2 ** 


1 Rep. 43. 
ee ed that the Abbot ſhall be diſcharged of Collection of Tenths, and therefore 


Wroth's 


Statute makes the Grant good againſt the King, his Heirs and Succeſſors, and not againſt a Stranger; 
and therefore does not defeat the Eſtate of the Donee in Tail; and ſo upon this Point without Argu- 
ment, Judgment was given for the Defendant, Jo. 217. Mich. 5 Car. B. R. Groſſe v. Gayne. ——. 
Cro C 152. p 18. S8. C. | | 


9. The Queen demiſed a Rectory to the Churchwardens of S. for 21 
Tears, and afterwards by Letters Patents, reciting the firſt Grant, and 
that the Church-wardens had ſurrendered all their Eſtate for Years 
(Modo habentes & ad præſens Poſſidentes) &c. the. i# Conſideratiun of 
the ſaid Surrender, and tor a Fine of 20 l. &c. demiſed the faid ReQory 
zo them for So Years. It was adjudged, That there need nor be any ac- 
tual Surrender of the firſt Leaſe, becauſe the Words in the ſecond 

Leaſe, (viz) Modo habentes & ad præſens Poſſidentes import, that 
they were then poſſeſſed of the firſt Leaſe, and their Acceptance of the 
new Leaſe for 5o Years was in Fudgment of Law a Surrender of the firſt 
no ky 21 Tears, and thall precede it, and that a Corporation may 

make a Surrender of their Term by an Act in Law without W riting, 
tho' not an expreſs Surrender without Writing. And the Reporter 
adds, That he had ſeen ſeveral other Letters Patents made on the 
like Conſideration of a Surrender, with the Words ( Modo habens & Pof- 
dens) in none of which there was ever any actual Surrender made. 10 
2 3 66. b. Trin. 11 Jac. in Scacc. Church-wardens of St. Saviour's 
ale. 1 | The ; 


— 


(R. b. 2) Recital and Pleadings. 


S. C cited 1. IN the Patent to A. to be quit of Collection of Tenths it was recited, 
That for as much as the Abbey is the free Chapel of the King, he grant- 


. C. he ought 70 aver the Recital of the King, upon which it is | viz. that it is] 
cited Pl. C. (the tree Chapel of the King) and becauſe he did not, therefore ill; 
457. 200 but Huſſey Ch. J. e contra. And per Cur, the Patent was difallowed 
> 8 becauſe it was ill pleaded, in as much as he pleaded it quod continetur 
Wroth's inter alia, that ſuch a Thing was &c. and did not aver it in fact; but it 


Caſe. was ſaid per Cur, That at another time he ſhall have Advantage of the 


Patent, and ſo it is not loſt for ever. Br. Patents, pl. 1. cites 21 E. 4. 
45 1 | - NY 


S.C cited 2, And where the King recites, That whereas I have done him good Ser- 


I. C. 455. dice, and am Decrepit and Lame, therefore he grants to me &c. there I 
et hag need not to aver the Service nor Relidue in the Rehearſal, where the Pa- 
Caſe. tent is Ex certa Screntia & Mero Motu; tor there the Rehearſal is void, 
Ge and the Patent good; Per Huſſey Ch. J. Ibid. | 18 # 
3. Otherwiſe it is where the Surmiſe comes of the Part of the Party 
Ibid. ET 5 „ % ene: Ie. 
1 4. As where the King grants 4 Manor which eſcheated to him &c.. 
and in truth it is his Inheritance the Patent is void; For it ariſes ol a 
falſe Surmiſe of the Party himſelf, but where it comes trom the King, 
and nor from the Party the Rehearſal is void and the Grant good, 
Quod Curia conceſſit. Ibid. _ | 5 
5. But where the 7 grants Land, in as much as the Grantee ſpail 
releaſe all his Right in ſuch Lands to the King, there he ought to aver th 


he has releaſed accordingly. Tbid. 


'$C.cited 6. S where the King for Service performed Grants to a Man Land, this 
4 | 4 455 is good, tho* he did ao Service ; Per Fairfax Juſtice, and therefore it 
liz in Sir f ſeems, that there 1s a Diver/ity where the King Hin eff takss Cuil ſanc 7 4 


Thomas 
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the Surmiſe or Conſideration, and where the King has it by Information Wroth's 
and Surmiſe of the Patentee. Ibid. Caſe. 


— 
- 


hl 


— 
N . : - 
Yom x 


(S. b) Grant of the King. Repealed by or without Sci- 
re ſacias. In what Caſes a Patent may be repealed and 
made void without Scire factas. 


1.7 F the Patentee of the King of an Office commits à Forfeiture by Where there 
Condition in Fact, or in Law broken, the Ring may auf him be- -phowe w_ Pa- 
. ; b eniee W 
fore any Scire factas granted, or Oklice, or making of any new a 
tent. Co. 9. Sir G. Reyncil. 95. b. Op, 3 El. 198. 50, and 211. 29, 7 4 Cane 
contra, | | | | of Forfeiture 
» 33 . an Off, 
whereof the King has not made any new Patent, there the Patentee ſhall not be ouſted by the King unleſs 
by Scire Facias at the King's Suit; Per the Reporter. D. 198. a. pl. 50 who ſays, He infers it from 
certain Precedents there cited, and that the Reaſon ſeems to be, That he who is placed in an Office by 
Matter of Record, whereof the King bas Notice, ought not to be removed but by Matter of Record vix. by Sci- 
re facias and Avoidance of the Letters Patents &c. and cites S. P. between Sir Robert Cheſter and Ld 
Haſtings. x | | | TY 5 5 | 
If the Forfeiture be of an Office for Life, tho' the Canyon be of Record, yet there muſt be a Sci. 
re Factas ; Per Holt Ch. J. 12 Mod. 79. But otherwiſe of an Office at 1/71. The King v. Kemp. 


2. Tf the King grants Land by his Letters Patents under the Great 

Scal, and in the lower part, after all the ]2atent ended, it ts put (per 

Warrantum Commiſſion.) this being done by Warrant of the Com⸗ 

millioners of detective Titles upon Compolition with them made, 

it the Commiſſioners had not an Authority by their Commiſſion ta 

make any Compoſition in this Caſe by farce of their Commiſſion, 

and ſo this is out of their Commiſſion, thoſe Letters Patents are 

void in Law without any Scire factas to repeai them, and it is 

good ]Ileading [to ſay] Non conceſlit &c. againit thole Letters Pa- 

tents. Trin. 12 Car. B. Rot. 344, 345, between Be, Betts, and 

Orway far the Vicaridge of Cateras in Com. Cambridge in a Qua- 

re Jinpedit ; Reſolved per Curiam upon Evidence at the Bar, and 

the ]Iaintiff nonſuited upon this Reſolution, (But quz=re how chis 

Averment dehors may be taken againſt the Letters Patents, the 

Words Per Warr. Commiſſ. not being within the Body of the Patent, 

but atter all the Patent ended.) But it ſeems this Averment may 

well be, in as much as in the Commiſſion it is appointed, that up- 

on the Warrant of the Commiſſioners the Patent ſhall paſs under 

the Great Seal without other Warrant, and in the end of the j2a- 

tent is put (per Warrant. Commiſſionar.) Mich. 16 Car, B. N. 

— * Sc. and... p/on. and others, per Curiam upon E- 

3. Patent of the King ſhall be reverſed in Chancery by Suit there only, Scire Facias | 

by Petition, Traverſe, or Monſtrans de Droit, and Scire facias thereup- WFP, =; 

cu. Br. Juriſdiction, pl. 102. (bis) cites 21 E. 3. 46. ” only : 
| I . TOE | 4 be in Chan- 

cery. Br: Petition, pl. 11. cites 21 E: 3. 4. — Where the Ring grants the Land by Patent, and 

one comes and traverſes the Office, he ought to have Scire Facias in Chancery againſt the Patentee before 

* joined. Br. Scire facias, pl. 185. cites 14 E. 4. 1. 6. Br. Traverſe de Office, Pl. 59. cites 


% 


4. If the King be ſeiſed, be it right or wrong, a Man ſhall ſue to him 
by Petition; Per Wilby ; Quod Nota; and this where the King en- 
3 5 | „ ters 
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ters or ſeiſes without Office as it ſeems, but upon falſe Office a Man 
may Traverſe. Br. Petition, pl. 12. cites 24 E. 3. 55. 

5. A Man ftruck a Furor at Weſtminſter who paſſed againſt him, for 
which he was adjudged to Priſon for his Life, and his Hand to be cut 
off, and his Lands ſeiſed into the Hands of the King, and the King, think- 
ing it had been torteited, 13 it to V. N. and afterwards he pardoned 
all the Offence to the Offender, and all that to him belong, by which the 
Heir ſued Scire facias, reciting the Act, the Grant, and the Pardon, to ſay 
«hy the Land ſhould not be re-ſeifed, and Livery made to the Heir; and 
the Tenant demanded Fudgment, becauſe the Scire facias was not founded up- 


on Record, and the Charter is no Warrant of the Fudgment &c. Et non al- 


locatur, but Execution was awarded. Br, Scire facias, pl. 160. cites 
: 41 Aſſ. 25. 5 „ 
Br Confir 6. Olare Impedit brought by the King by reaſon of the Cuſtody of a Ward 


Lites S. C. — becauſe the Grantor of the Anceſtor of the Infant of this Advowlſon 


Br. Proce- had preſented ; and the Grantee obtained Ratification of the King ; and be- 

dendo, pl. cauſe it was perceived that it ſhould be prejudicial to the King the Rati- 

12.citesd. C fication was repealed, and Procedendo granted in the Quare Impedit; 
Quod Nota; Br. Repellance, pl. 1. cites 45 E. 3. 19. 

7. Where the K ing re- ſeiſes or reſumes Land after Livery made to a 

Prior Alien &c. without Cauſe ſhewn, the Party ſhall have Petition and 

path far againſt him who has the Land; but if it be re- ſeiſed or reſumed 

for Cauſe ſhewn, he ſhall have Traverſe to the Cauſe, and Scire Hacias a- 

gainſt him who has the Land; Per Cur. and ſo it was done there. Br. 

Scire Facias, pl. 55. cites 2 H. 4 10. | 1 | 

Brooke ſays, 8. Traverſe was taken to an Office which intitled the King to the Land by 

the Law Ward which was granted by Patent to A. B,——C. came and traverſed the 


_ 7 e 5 Office, and had Scire Facias againſt A. B. who was warned, and did not 


pon every come; and there ſore per Cur. his Letters Patents are void. Br. Scire Fa- 
| Scire Facias Cas, pl. 131. cites 4 H. 6. 12. | | | | 2 


to repeal a | 15 . 
Patent, if the Patentee be warned and makes Default. Ibid. 


Br. Livery, 9. Where the King ſeiſes for Felony and Leaſes for Life, and a Stranger 
pl 29 29: ho Title, there the King thall reſume and make Livery to the Party; 


Br Rel. for there he has Reverſion. And where the King makes Feoffment of 
fer, pl. 6. Land in Ward, in this Caſe the Letters Patents ſhall be repealed, and 


cites S C. the Land reſumed into the Hands of the King, and Livery made to the 


Heir; for there the King had not Fee Simple to give. Br. Scire facias, 
Pl. 38. 'eites J H. 4 20. e | : 


10. Scire facias was ſued to repeal Letters Patents, inaſmuch as King 


Br. Livery, E. 3. was poſſeſs'd of Land in Ward, and died; and this came to King 


pl. 16. cites R. 2, who granted it for Life, the Remainder over in Fee; and the Land 
Be — was reſeiſed, and Livery made to the Heir Sine Exitibus, and the Let- 
ters Patents revok'd and annull'd ; quod nota. Br. Scire tactas, pl 63. 

cites 7 H. 4. 41. 1 e „ EM 
11. Writ of Error was ſued upon an Outlawry of Felony, by which Sire 
facias was awarded againſt the Lords Mediate and Immediate, and againſt 


the Tertenants who were warned; and one came and alledged Grant by the 


King for Term of Life, and prayed Aid of the King, and had it; and after 
Procedendo they were at 1ſſue, if the Party was impriſoned at the Time of 
the Outlatory pronounced or not, and found for the Outlaw ; by which #? 
prayed that the Outlawry be reverſed, and the Letters Patents repeated ; 
which was denied him: Whereupon Judgment was given that the Out- 
lawry be reverſed, and he reſtored to the Common Lazy, and to all that he 
loſt for this Cauſe; and as to the Letters Patents they would advile ; 
but by this Judgment of Reſtitution he ſhall re-have his Land; Per 
Gaſcoign and Huls; but Tyrwhite contra, betore another Scire faclas 
ſued ; and he held N that he hl have anct her Scire facias, and 
thereupon the Outlaw pleaded Pardon of the King of the Felony ; and 
it was allowed, Br, Scire facias, pl. 76. cites 11 H. 4. 53. | 


12. It 


FEC 8 


Quettion was, Whether the 


Prerogative of the King. 


12. If Traverſe of Office is tender d, and the Plaintiff takes the Land to 
Farm according to the Statute, and finds Surety, and after it is awarded 


without ſuing Scire facias to repeal the Patent of the Farm. Br. Scire ta- 
cias, pl. 172. cites 4 E. 4 29 


him, and againſt the King, there he ſhall have Scire facias againſt him 


who has it of Grant of the King of Eſtate certain, as for Lite, or Durante 
minore ætate, or the like ; contra againft him who has only the Occupa- 
tron at Will, Br. Scire facias, pl. 113. cites 5 E. 4. 3. 

14. Where the King by his Lavin Patents dated / May grants to 
me an Office or other Thing, and after by other Patents dated 24 Hay, 


he grants the ſame Thing to @ Stranger, thoſe ſecond Patents are merely 


void ; and yer I ſhall have Scire facias againſt the ſecond Patentee, and 


avoid thoſe laſt Patents by judgment ot the Court. Per Cur. Keilw. 


196. b. Mich. 9 H. 8. 
15. Scire facias to repeal the Grant of the Office of Remembrancer u 


the Exchequer to one Blague, made 18 H. J. and atrerwards in the 3 H. 
8. he was made Baron of the Exchequer, Quam diu ſe bene geſſerit in 


eodem Officio Faronis. Afterwards H. 8. at the Requeſt ot Blague, 


granted the ſaid Office of Remembrancer to Blague's Son for Life, To 


Have after the Surrender or Demiſe, ſeu aliquo Modo quocunque & | 
quandocunque vacare contigerit. And becauſe Blague had no legal 


fault made Judgment was en to revoke the laſt Patents &c. D. 
197. b. 198. pl. 47. cites Hill. 15 H. 8. Blague's Caſe. 
16. Scire 25 

Hundred of C. which P. the Plaintiff had by Inheritance in Fee Simple, 
and was expulſed &c. by Colour of Letrers Patents, Upon the Scire 


Eſtate after his being made Baron, upon Scire facias returned, and De- 


tas iſſued to repeal a Grant ot the Offce of Bailiff of the 


tacias return'd, and Nil Dicit, the Patent was revoked, and P. reſtored 
to the Office Una cum Exitibus, with a Salvo Jure cujullibet. D. 198. 


6 _ a. pl. 49. cites Hill. 28 H 8. Penwarren's Cate. 


17. The Lord Ch. J. Brooke granted to G. the Office of Prothonotary of 
C. B. and aftertrards revoked it without a Scire facias, becauſe he was 
:ncapable to execute that Office, and granted it to another; and there- 
upon a Precedent was ſhewed, 5 Ed. 4. where the Office of the Clerk of 
the Crown was granted to one Vyntner, and Croxon who died; and 
then Vynter exhibited his Patent, and prayed Admittance; bur the 
Court would not adinit him to the Office, becauſe he was unexperienced 


2 
8. 


in it; and his Diſability being ſignified to the King, Ore tenus, without 
5 8 85 3 | 


adcire facias, he commanded them to ſwear and admit another. Dyer 
150. b. pl. 1. Mich, 4 & 5 Ph. & M. Vynter's Caſe, _ 1 

18. Sir Maurice Ferkly having the Office of Baaner- vearerſoip in the 
Field, ſrrender'd the ſame before a Maſter in Chancery out of Court, but 
did not deliver up his Letters Patents to be cancelled , this Surrender was 
accepted and recorded by the {aid Maſter ; and thereupon the Office 


was granted to Sir John Sullyard. Atterwards Sir Maurice Berkley 
brought a Scire faclas to 1 the Grant to Sullyard. And the 
aid Record was ſuſficient to make a Sur- 


reader, or not. But the Matter was compounded by the Lord Keeper, 
Ex Aſlenſu Partium; and Sir J. S. was removed, and Sir Maurice was 


reſtored Sine Exitibus vel Feodis medio tempore receptis. D. 176. pl. 


29. Hill. 2 Eliz. Sir Maurice Barkley v. Sir John Suliard. 

19. The Tenant of the Plaintiff conveyed the Land to the King, and 
the King conveyed to a Corporation; ſo as in Rigour of Law the Seigniory 
ot the Plaintiff was extinguiſhed; but the King was deceived in his 


Grant; for he was made an Inſtrument to do Wrong, to deprive the Plain- 


tif of his Seigniory, and therefore the King's Grant was void, Upon the 


whole Matter, foraſmuch as the Plaintiff's Tenant can't have the 


Land, becauſe he has conveyed it to the King, and the King can't have 


the Land, becauſe of the Wrong it would do to the Plaintiff as to his 


g e, 


117 
Br. Patents, 


pl. 74. cices 


- ; S. C. for now 
that the Traverſe does not lie, by this the Farm and Surety is diſcharged, it appears 


that the 
Plaintift has 


13. Where a Man traverſes Office for Land, Office &c. which paſſes for n TRE. 


And 
c 


118; . | 
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not compel Iable to indow this Corporation, if it be not according to the 


Seigniory, therefore the ſaid Letters Patents ſhall be repealed. If the 
Plaintiff's Tenant had conveyed the Land to the King by Deed in- 
roll'd, or had been attainted of Treaſon, and the King had granted it 
to a common Perſon to hold of the King; now the Seigniory of the 
Lord in this Cafe had been extinguiſhed ; but the King upon Petition 
ought to repeal this Patent, and grant it fo that the Seigniory of A. ſhall 
revive, Jenk. 22. pl. 40. 

20. Upon a Scire facias againſt Richard Earl of Dorſet, and others, 
Members of Sackvill-College in Eaft Grinfted in Suſſex, ro ſhew Cauſe 
why the Patent of Incorporation fhould not be repealed, ſo tar as it concerns 
Edward Earl ot Dorſet, and the Heirs Males of Robert Earl of Dorſet 

the Founder; the Writ recited the Will of Rovert, who deviſed to his 
Executors &c. that they ſhould Found and Endow the ſaid Hoſpital, aud 


make By-Laws, and that the Heirs of the Founder ſhould have the Patronage 


and Vijitation thereof. It recited alſo, thar che King intending to in- 


corporate the ſaid Hoſpital according ro the faid Will conffituted the 


Corporation, and granted Licence to purchaſe the Endowment intended; 
and alſo that Edward Earl of Dorks, who was Heir Mule of the Foun- 
der, ſhould have the Patronage and Viſitation ; reciting further, that the 
Lady Thanet and the Lady Compton are Heirs of the Founder, and 
that Edward Earl of Dorſet had taken upon him the Patronage and V iſi- 
tation; to the Diſinheriſon of thoſe Ladies: Upon this Scire facias 
Richard Earl of Dorſer demurr'd. As to the Queſtion between the 
Heirs General of the Founder, and the Heirs Male, Twiſden J. held, 
that the Letters Patents to Edward Earl of Dorſet and his Heirs Male 
are void, and ought to be repealed, and may be repealed, rho? they are 
void; and cited Hill. 12 H. 7. Keilw. 19. a. per Keble. And that they 
are void appears, ift. Becauſe they are contrary to the King's Intention, 
as Hob. 223. Anne Needler's Caſe ; 10 Rep. 110. b. Vow's Caſe. 2dly. 
The King cannot deprive the Patron of thoſe Rights which are appen- 
dant to him, which are Jus Patronagii and Jus Viſitandi, which are in 
Earl Robert and his Heirs; bur the Lord Ch. Baron Hale gave ſeveral 
Reaſons why he could not give Opinion to repeal this Patent without 

great Cauſe. He held, That ſuch Scire facias lies not in Point of Form. 
1ſt. A Patent may be repealed in Part; but this ſhall be only in Clauſes 
independent. Fitzh. Petition 19. 2dly. There will be an infinite In- 

convenience, if by this Way Part of this Patent may be repealed ; for 
by this Way a good Patent may be made nought; & e contra. 3dly. 

The King had ſaid How he will have this Corporation qualified, and he 
is dead, and now he will make other Patrons after his Death. Athly. 
The King hath faid How ir ſhall be governed, and Not Otherwiſe. And 
here is no Neceſſity to repeal this; becauſe if there be void Clauſes they 


may be tried in Aſſiſe, and therefore the Writ is ill. adly, It doth not 
lie for the Matter. 1ſt. Becauſe the King takes Notice of the Clauſes in 


the Will, which was deſired to be repealed ; and therefore he is not 
_ deceived in this Grant. In the Creation of the Hoſpital, Sunt tres Ac- 
tores fabulæ, 1. Earl Robert. 2. The King, whoſe Right is to grant 


the Incorporation. 3. The Executors, which ought to endow this Hoſ- 


pital.. 2dly. The Executors are not at any Prejudice, becauſe they are 


Will of Earl Robert. 3dly. If the Executors have indow*d the Hoſpi- 
tal, being ſo created, it is a Breach of 'Truſt. There is no Patronage 
till the Foundation of the Hoſpital, and the Heir of Robert hath not 
to do with it till the Foundation; and the Executors do not break the 
Truſt. The Lord Keeper would adviſe ; and ſo it was adjourned. 


Raym. 154. Trin. 18 Car. 2. B. R. and 177, Paſch. 21 Car. 2. B. R 


The Caſe ot Sackvill-Col lege. 


21. In Error of a Judgment in Scire facias in the Petty-Bag, which 
ſet forth, That the City of Rocheſter was an ancient City, and incor- 
porated Time out of Mind till 1 Ed. 4. who incorporated them by a new 


Name 


e * 


4 
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ES - 
BR 


2 
ix 


. A 


Prerogative of the King. 


Name of &c. That before and after that Time they had a Market there, 
held every Wedneſday and Friday, and Toll &c. And that the King 
by Letters Parents, th of March laſt paſt, reciting an Inquiſition upon 


an Ad quod damnum, by which it was found, That it would not be to the 
Damage of the King, or of any other Perſon, 4 the King ſhould grant to 


the Defeadant a Market in Chatham, to be held there every Tueſday, 
whereupon he granted to the Detendant a Marker, ro be held there 
every Tueſday, Cum omnibus Proficuis &c. prout per literas patentes 
apparet; And that Whereas Chatham is within a Mile and a Half of Ro- 
cheiter ; And Whereas Datum eſt Nobis intelligi by the Mayor &c. of 


- Rocheſter, that the Writ of Ad quod damnum was executed on the Day it 
| bears Date at 30 Miles diſtant 1 Rocheſter, and without Notice given 


to the Mayor &. Surreptiſioſe & Fraudulenter; and that the Grant is 


Ad damnum of the City of Rocheſter, and of the Market there; and by 


Reaſon thereof the Grant is void; Therefore the Sheriff of Kent is com- 
manded to warn the Detendant &c. to ſhew Cauſe wh 


ney-General joined in Demurrer. And the Lord Chancellor Finch, aſ- 
ſiſted by North Ch. J. and Jones J. gave Judgment, that the Letters 
Patents ſhould be cancell'd and vacared : W hereupon the Defendant 


| bro a Writ of Error in the Houſe of Lords; and there it was ob- 


jected, That this Scire facias doth not lie to repeal Letters Patents, be- 
cauſe there is another Remedy at Common Law, by Atiite of Nuſance, 
or Quod Permittat, where the Matter may be tried 1 * Jury. But the 
judgment was affirm'd; and it was reſolved that the King hath a Right 
to repeal a Patent by Scire facias, in which he was deceived, or the Sub- 
ject prejudiced. 3 Lev. 220. Trin. 1 Jac. 2. in the Houle of Lords, The 
King v. Butler... 55 


22. A Grant was made by the Crown, for the ſetting aſide whercof 


an Engliſh Bill was brought, and ir was argued, that it was the proper 


Remedy in this Caſe ; for that no Scire facias would lie, it not being 


a Record of this Courr ; and it it would, yet it would not reach the 


Fraud objected, it not appearing within the Body of the Grant; and : 


that in this Caſe Equity did bur tollow the Law, and that it was not 
fitting it thould he left in the Power of the King's Officers, by their 


Connivance in paſſing Grants, to put the King without Relief in a Caſe of 


Fraud and Surprize ; and tho' there was ub Precedent of ſuch Suit 


: rs a 
Precedents had a Beginning, and that, in this Caſe, was ſuthcient 


Ground for a Decree, there being all the Badges of Fraud and Surpriz? 
imaginable, Sc. In the paſſing the Grant there was no Warrant to the Au- 
ditor to made out the Particulars ; nor to the Surveyor, to retura an Eſtimate ; 


nor Bill with a Docquet, ſig nd by the Attorney; nor any of the uſual Me- 
the 
Grant in Queſtion zo the Chancellor, and counterſign d by him; which is 
making a Warrant to himſelt, a Thing never before heard of. And 


tiods obſerved, but only a Warrant under the Sign Manual tor paſſing 


tho” a Patent may paſs by immediate Warrant under the Privy Seal or 
Signet, yet this is in Eflect no Warrant, being only under the Sign 


Manual, and no Seal, either Privy or Signet, to it. That this Matter 
was a;ſpatched with great Hurry, the Warrant being ſign'd the 29th, and 
the Patent paſſed the Dutchy Seal the 3 iſt of che fame Month, tho' it 


would take a Week's Time to ingroſs it; and that here the Petition Pro- 


: & 7oſal, the Chancellor's Report, and Warrant for the Grant, are all of the 


Writing of the Grantee's Servant ; And that the over-value was exceſſive. 
And tor thoſe Reaſons the Patent was ſet aſide by the Chancellor, aſſiſted 
by Jones, Ch. J. and Montague, Ch. B. See Vern. 277 to 282, Mich. 
1634. And 370, 382, to 392. Hill. 1685. Attorney-General v. Ver- 
non, Brown and Boheme. 7 n - 


C.. b) 


the Letters Pa- 
tents ſhould not be cancell'd. The Defendant demurr'd, and the Attor- 
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(T. b.) What ſhall be good Cauſe to repeal a Patent 


upon d Scrre factas. 


The Earl of x, 1 F the King grants a Patent by Fraud or falſe Suggeſtion, hy 
Kent ſucd which he 1s deceived, he may avoid it upon a Scire kactas 


Petition to 


the King, for Jure Begio. 21 E. 3. 47. CO, 11, Mag. College. Jg. b. 


that E. 2. 


gare te bis Father Gol. Rent out ef the Vit C. in Tail, his Father died, Fe cvitl in Age, and the Kirg 
ſeſed by ard the Plaintiff, who is yet within Age, and the King by lis Letters Patents gave to the Lud 
% /. in Fee; and becauie the King is bound to render to the Heir as fully as it came to him, he pray'd 
that the Patent be repealed, and the Rent reſciſed ; upon which the Petition was indors'd, that the Arch. 


biſhop of Canterbury and certain others, calling to them the Chancellor, ſhould do that which is fair 


according to Law and Reaſon ; upon which Scire facias wvas iſſued to warn J. M. to appear in tle 


 Choncery, to ſay why the Patent granted by falſe Suggeſtion ſhould not be repeal'd, and the Rent reſeis a; 


which Suggeſtion was, that the Land came to the King by the Attainder of R. F. Whereupon J. M. came 
and faid, that foraſmuch as this Suit is to defeat Frank Tenement, and to reſtore it to another, that this 
ſhall be at the Common Law, et non Allocatur, becauſe it is to repeal Patent of the King, which can- 
not be but only in Chancery. Br. Petition. pl. 11. cites S. C. Br. Patents. pl. 14. cites S. C.—. 
Br Scire facias. pl. 104. cites S. C. | | | 

M. was ſeiſed of an Heuſe &c. which he held of the Biſhop of Wincheſter, and æuculd convey the ſame to the 
Friars Carmelites, but the Biſhop cu,, not conſent ; whereupon the Friars and the Tenant agreed, that the 


Tenant ſbould grant it to the King, and be to the Friars, which was done accordingly ; and afterwards 


upon Averment of this Fraud by the Biſhop, the Patent was repealed, and the Biſhop reſtored it to his 
Seignior y. cited Roll R. 168. in the Caſe of Warren v. Smith Per Houghton, Doderidge, and 
Coke, as 17 E. 3. 39. Merit? Caſe. = WD 

Ihe Queen preſented where ſhe had no Right, and Quare Impedit was brought againſt the Incum- 
bent and the Eiſhop, and adjudged for the Plaintiff. The Defendant afterwards perceiving this, brought 
Treſpaſs againſt the Plaintiff, whereupon the faid Plaintiff (now Defendant) was outlaw'd, and then 
the (row) Defendant reſten'd, and the Queen preſented him again; whereupon he was inducted ; and after 


the Plaintift brought a Writ of Error and revers'd the Outlawry ; and then brought Scire facias upon 


the Judgment in the Quare Impedit againſt the Defendant, where all this Fraud appeared to the 
Court, and therefore he recover'd the Preſentation. cited by Doderidge, J. as Trin. 30 Eliz. Rot. 
139. B. Beverley v. Corbet. | | | 


2. Scire facias upon Suggeſtion, that Tenant in Tail, the Rever/ion to 
the King, had purchaſed Licence to alien in Fee, and retook to him and his 

| Feme in Tail, the Remainder to his right Heirs ; and Exception was taken, 
inaſmuch as it was not warranted by any Record, et non Allocatur 
tor it ſuffices upon Suggeſtion, Br. Scire facias. pl. 159. cites 40 Aff. 
36, | 5 | | | 


Br. Scire fa. 3. Scire facias was ſued to reverſe certain Letters Patants made by 
cias. pl. 223. the King, who was intitled by Office before the Eſcheator, that F. V. 
cices 8 H. 4. committed Treaſon where he was never inditted of the Treaſon, and the Te- 


21. 


nant pray'd in Aid of the King, and had it; and after Procedendo 
came, and he ſaid nothing; by which the Court bid the Plainritt ſue 
Prozedendo to judgment; tor this Title is not ſufficient for the King, 
becauſe the Party does not loſe the Land ' till he be attainted. Br. Scire 
J LE oe Cor oe 


goa Patent 4. Scire facias was ſued to repeal certain Letters Patents of a Grant 


in Th of a Fair, Ita quod non fit Præjudicium vicinis feriis ; and becauſe it 
her ab cient ſurmiſed to be Nuſanee to another Market or Fair, therefore Writ iltued 
Market was &c. Br. Scire facias. pl. 71. cites 11 H. 4. J. 

within a 5 | 3 . | | | 
Mile and an half of it, which was much damaged by it, was decreed by Finch, C. and aſſiſted by North, 


Ch. ] and Joves, J. upon a Scire facias, to be repeal'd, tho' an Ad quod Daninum had iſſued ; and was 


return'd, that it was not to the Damage of any. 2 Vent. 344. Hill. 31 & 32 Car. 2. in Canc. Sir Oliver 
Butler's Caſe. This Decree was affirm'd in the Houſe of Lords. Trin. 1 Tac. 2. 3 Lev. 225. the King 
» Sir Oliver Butler. — cites 2 E. 3. 34. Scire facias to repeal a Patent of Toll. And 1: E. 3. 59. ® 
Of Market. 11 H. 4. 5. Of Market. D. 197, 198, 276. And they ſaid, there never was any (Lie 
tion, Whether the Writ lay, but only of the Manner, and other incident Matters. ps 5 


. Scire facias to repeal a Grant of an Office of Auditor for a Kr 
was brought feiture in not producing an Account at ſuch Time as he oaght to do; 49 


©to-reveal-the. being return'd Warn'd, he made Default; whereupon fudgment Was 
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| firſt Parentee may 8 
peal the laſt Patent. 3) D. 6. 14. D. 3 El. 197. 45, Olivers 5, and adds 
Decedents ſhewn accordingly g. 


be ouſted, he has his Election to bring an Aſſiſe or Seire facias, if the Patents arc for Lands or for 
1 * Office for Life. By the Juſtices of both Benches. Judge Jevkins ſays, that Regularly the 


Prerogative of the King. a3. 


given for the Forteiture, and that the Letters Patent and the Inrol- Grant of the 


ment thereof be annull'd. D. 197. b. pl. 46. cites Mich. 14 H. 8. 3 
Toly s Cale. | Arms, tor 
IT * 5 i 1 „35 not attending 
his Office, ſo that the King's Buſineſs remain'd not done, In Contemptum Regis &c. And upon bog 
Nihils return'd and Deſault, hn was given 5 and that the Office be ſeized into the 
King's Hands as forfeited &c. D. 198: a. pl: 38. cites Trin. 26 H. 8. Eſton's Caſe, | 


6. Altho' the King, as to his natural Perſon,, may be within Age, 
yet his natural Perſon being joined with his politick, they are one indi- 
vilible Body. And he ſhall not avoid his Grants made within Age, nor 


his Leaſes by Nonage, whether he be ſeiſed in Tail, or in Right ot the 


Dutchy of Lancaſter, or in Right of his Crown: The Lands of the 
Dutchy of Lancaſter are ſever'd from the Poſſeſſions of the Crown, as to 
the Manner of granting them; but for Age, Aid, and ſuch perſonal Re- 
lations, the Duke is as King; but the King may avoid his Grants by 


Dreſs; as in Caſe of Rebellion, if the Rebels having the King in Cuſ- 
tody extort Grants from him, as it happened in the Caſe of H. z. in the 
Baron's Warrs. ſenk. 265. pl. 69. cites 2 Eliz. Plowd. 213. ” 


7. In a Great Vein of Lead, Parr of the Earth fell upon a Miner, and 
bild him; Only that Parcel, and not the whole Vein, was forfeited for 
a Deodand. The King, by his Letters Patents, granted the ſaid Vein to 
J. F. The Lord Chancellor of England, on the Prayer of the Owner of 
the ſaid Vein, called in the ſaid F. S. by Hire facias in the King's Name, 


and by the Prerogative Law cauſed the ſaid Letters Patents to be revok'd 


becauſe they were obtained ſurreptitiou/ly, and in Deceit of the King. 


* Jenk. 64. pl. 21. 


(U. b.) „ue may ſue the Seire facias. | 


1. 1 by an Office a Tenure is Grand of the King, and that A. B. 
is in Ward to the King, and thereupon. the King grants the 


Wardthip of A. B. of Body and Land; and after C. D. comes and 


traverſes the Office, he ſhall have a Scire facias againſt A. B. to 
2. It the King Frants two ſeveral Patents of the ſame Thing, the S.? Jevk: 
ue a Scire facias againſt rhe laſt Patentee, to re- 12% ?!- 56: 


that if the 


firſt Patentee 


aw is, That the firſt Patentee may have Scire facias againſt the ſecond, but the ſecond Parentce may 
have ir againſt the firſt. _—— here tevo Patents are granted of 
be knoern by the Name of the Manor of B. and of the Manor of S. yet if 


for a firſt Patentee to repeal Letters Patents of a ſubſequent Patentee to be Park-Keeper; and upon Re- 
turn thereof, and a Judgment by Nil dicit, the Judgment was given in Chancery, that the Letters Pa- 
tents be revoked. Dyer 197. pl. 45. cites 10 H. 8. Hunt v. e „ 


3. If the King grants two Patents of one and the ſame Thing, 
the ſecond Parentee 1hall not have a Scire factas againſt the firſt Pa- 
tentee to repeal the firſt Patent. D. 10 El, 277. 54. Where it 


ls faid, that this is contrary to the Books and Precedents and the 


Common Courſe. 39 H. 6. 33. Contra. | 5 
. 4+ If the King grants a Patent of Land, or of an Office, he may Ed? 
lue a Scire factas againſt the Paneer to repeal the Patent upon 


1 
9 
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9. And add, 


one and the ſanie Thing, tho' it 
e An the laſt ouſts the firſt, Scire fa- 
dias lies to repeal the Patent; and if it be of divers Things, Aſſiſe lies, and not Scire facias. Br. 
dire facias. pl. 176. cites 8 E 4. 6. — Br. Patents pl. 63. cites $ C. —— Scire facias was awarded 
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an expreſs Condition broken, or tor a Forteiture by Force of a Condi- 
tion in Law. D. 3 El. 197, 47, 4 El. 211. 29. 
| Uill.3 Jai. 5+ If the Predeccfior King aliens by Charter any of the Poſſeſſions 
of the Dutchy of Cornwall, the eldeſt Son of the Succettor King, be- 
ipg Duke of Cornwall, may bring a Scire factas in rhe Name ot the 
King to av9id this Patent. Co. 8. The Prince g Cale 1. So done 
and admitted. And Jbidem, Fol. 22. b. 23. Otverſe Precedents 
cited accordingly, without any Allegation of any Fraud or Ocecit 
in the obtaining of lt. 5 
Er. Scire fa- 6, 6 E. 4, 8. b. The brit Patentee of the Dffice of Clerk of the 
4 pl co. Crown ſued a Scite tacias, in the Name of the King, to repeal a 
em e ſecond Patent; but there reſolved in Cam. Scacc. Fol, 9. b. by the 
Juſtices, that both ought to be of the lame Thing; for ik the 12a- 
tents are of ſeveral Things, and the lirſt Datentee is ouſted by the 
ſecond Patentce, the firſt Hatentee ſhall not have any Remedy by 
Sctre factas, but is put to his Aſſiſe. [Baggot's Caſe.] „ 
Br. Traverſe J. Where the King 1s intitled by falſe Office, and grants the Land 
de Office. pl. over, he <who is grieved may traverſe the Office, and have Scire lacias 
6. ces 8. C. thereupon againſt the Patentee. Nota. Br. Scire facias. pl. 69. citcs 
8. Where a Patent is granted ?o the Prejudice of the Subject, the King 
of Right is to permit him upon his Petition to wfe is Name tor the Re- 
peal of it in Scire facias at the King's Suit, and to hinder Multiplicity 
of Actions upon the Cafe; tor ſuch Action will lie, notwithſtanding 
ſuch void Patent. Per Finch. C. 2 Vent. 344. Hill. 31 & 32 Car. 2. 
in Canc. in Sir Oliver Butler's Caſe. „ Toes N 
9. Scire facias out of Chancery, returnable in B. R. to repeal Let- 
ters Patents of the Recfory of Algate; it was held, that if Letters Pa- 
rents are granted 0 the prejudice of any Subjet?, he may have a Scire fſa- 
C1as, upon the Inrolment of them in Chancery, to have them repeal'd, as 
well as the Queen may. As if a Fair be granted to the Damage of 
mine, I may Sue Scire facias to repeal ſuch Grant. Mod. Cates 229. 
Mich. 3 Anne. B. R. Brewſter v. Weld. i | 


(X. b. Dat Thing ſhall be or amount to a Repealing. ; 


1 the Ring brings a Scire facias Againſt a Patentee to repeal his 
| Patent, and che Patenteeis returned warned, and makes Letaulc, 
and thereupon 3 is given againſt him, by this the Letters Pa⸗ 
tents are annulled, made void, and ot no Ettect. O. 3. El. 198. 50. 
Ward of the 2. So the Ring granted at ſeveral Times cwo ſeveral Patents ot one 


E and the ſame Thing td ſeberal Patentees, and the firit Patenten 
y was 


ody #3 brought a Scire facias agatnt. the ſecond Patentee to repeal his Pa; 
Band tent, who is Returned Warned, and makes Default, upon which 


D. came and Judgment is given againſt him. Dis Datent is by this annulled, 
2 made void, and ok no Effect. D. 3. El. 198. 50. 37. D. 6 14. 


the Office; | | 
and had Scire againſt A. B. and was warned and made Default; & per Curiam, by this Default 
his Letters Patents of the Ward are vcd; Brook ſays, quære it the ſame Law be upon every other 
Scire facias to repeal a Patent, and ſays ir ſeems clearly that it is. Br Patents, pl. 20. cites 4. H. 0. 
12. And upon this another Patent was granted of the Land by the Kirg to C. D. until it ſhould be 
_ diſcuſfed between him and the King in the traverſe, and after C D. «vas nenſuited; ard per Cheney and Hales 

Tuſtices, by the Nonſuit this is 4 . of the Traverſe, and therefore the Second Letters Patents are 
void alto, quod nota Br. ibid. S. P. nd this Jude ment hail be pleaded againſt the Patentee in any Court. 
Br. Patents. pl. 23. cites 37. H. 6. 14 ———Br.Scire facias, pl. 138. cites S. C 


3. The King granted to A. B. theſe Liberties, viz. 20 be exempt front J 
and Inquefts &c. and after all Franc hiſes granted & this Ring were Ke 


>. 
# Fe „ 4 


and traverſes the Ofjice, or makes Petition, and this Matter is found ſor him, 
Scire facias ſhall be awarded againſt the Patentee, to ſay why the Party 
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pealed by Ati of Parliament. Quære, it Liberties are Repealed by this 
Word Franchiſes? Br. Repellance &c. pl. J. cites 34. H. 6. 25. 
4. The Chancellor of England demanded ot all the Juſtices, that Where 


the Inheritance of the Crown of England, aud of France, with all Pre-emi- 


nences and Prerogatives were given by At of Parliament to H. J. and to 
the Heirs of his Body, Whether the Liberties and Franchiſes were by this 
reſumed ; and they anſwered that it was nct; the Reaſon ſeems to be in- 
aſmuch as it ſball be intended ſuch Things were iu theCrown at this Time, 
and not thoſe which other Men had by good Title. Br. Repellance &c. 


pl. 5. cites 1 H. . 13. 


5. 34 & 35 H. 8. 21. Provides that (natwith/tanding this AT ) the King's 
Grants of Offices, and their Fees for keeping of Caſtles, Houſes, Parks, 
Chaſes, Forefts, or Block- Houſes, ſhall be void, when the Cauſe of exerci/tng 
ſuch Offices is determined. GPL e N 


— 


(X. b. 2.) Patentee. Outed How. 


[XA] HERE the King is intitled by Office to a Ward, or ſuch like, and Br. Petition, 


V grants the Land over by Patent, and during the Nonage one comes FEE: cites 


— 


ſhould not have Execution; And fo fee that the Patentee ſhall not be 
ouſted without being warned by Scire tacias. Br Scire tacias. pl. 156. 
I org. A od gn, W e 
2. If the King canſe his Vale to be admitted to a Corody in an Abbey, of 
which he is not Founder in Fure Coronæ, by which the Abbot ſues by Pe- 
tition, and upon the Matter diſcharges the Corody, he thall have Scire 
facias againſt a V alect to remove him, though the Name of V ale& be 
not named in Mpetition; Per Juſticiarios ; But in a Petition of Land he 


ſhall not have Scire facias againſt the Tertenant for Term of Life of the Leaſe 
of the King &c. unleſs he be named in the Petition; For it onght to appear 
in the Petitionin whom theFranktenement is; quod nora, the Difference; For 


there the Land is demanded ; But in the other Cafe the Corody is not 
in Demand, but ir is to diſcharge the Corody. Br. Scire tacias. pl. 169. 
cites 5 E. 4. 122. ts J 


—— : 


(X b. 3.) Patents Repealed. Pleadings. | 


1. XN Offce found, That M. the Tenant of the King died feiſed, his Br. Traverſe 
Heir within Age, and the King granted the Ward to W. and the de Office. pl. 
Feoffees traverſed the Office, that the Tenant infeaffed them, Abſque hoc, that ey 


_ ke died ſeiſed, and had Scire facias againft rhe Grantee to repeal the Pa- 1 
tent, who came and ſaid, That another Office is found that the Feoffment 
as by Collufron to toll the King of the Ward, and demanded Judgment, if 

he ſhould be anſwered to the Scire facias this Office nor being traverſed, 


& non allocatur, becauſe ir was found pending the Writ; But yet the 
Detendant was ſuffered to plead the ſame Matter to ſave his Patent; 
and ſo he did, and faid, That the Feoffment was by Collufion &c. 
and thereupon were at Iffue. Br. Scire facias, pl. 79. cites 11 H. 4. 85. 

2. Where the King has a Manor in Ward, which is known by the Name 


_ of the Manor of B. and of the Manor of C. it he grants the Cuſtody of the Br. Scire fa- 


Manor of B. to one, and after grants the Cuſtody of the Manor of S. to an- cias pl. 176. 
| En Cao — am date ä — other, cites S. C. 
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the Caſe of cauſe this is in Derogation of the Common Law. Hob, 1 


e of the King. 
other, and he ouſts the firſt Grantee, and he brings Scire facias to repeal 
the Patent, he bg t to ſurmiſe, That the Mancr of . and B. are all owe 
&c. ſo that it may appear, that the Patents are of one and the ſame 
Thing; For if they are of divers Things Afiſe lies, and not Scire facias. 
Br. Patents, pl. 63. cites 8. E. 4. 6. per Markham and Choke. | 

3. Where Scire facias iſſues at the Suit of the King, the Cauſe of the 
For feiture of the Thing is touched in the Writ ; But otherwiſe in other Scire 
facias's ſued by one Patentes againſt another. D. 198. b. pl. So. And vide 


Ibid 197. pL 45. 


„ 


r * 


(V. b.) Vat ſhall be ¶ ſaid to be a] Grant againſt the Laco. 


r, I the King grants to another that he ſhall not be puniſhed for an, 

_ * Felony which he thall do in the Time to come, this 18 void; be: 
cauſe it is againſt common Right and Juſtfce. 19 I), 6. 52. be 
SoiftheKing 2. So it is if he grant that he ſhall not be puniſhed tor any Treſpats 


, which he ſhall do hereafter. 19. Þ, 6, 62, b. 


that / ſhall . h | | 
eh 4 againſt him, wherehe is indebted to me, this Grant is not good; per Cott. Juſtice. Br. Patents. 
pl. 15. cites. cites 8 H. 6. 19. | CT ? 3 33 BIS L 
Grant by the King, that a Man ſhall not be impleaded is void. Br. Juriſdiction, pl. 39. cites 8 H. 6. 18. 
S. P. Br. N pl. 15. cites 8 H. 6. 19. | | 


8. P. Noy in 3, The King cannot grant to any to hold a Court of b. N. 5. Be- 
87, 88. 


Andrews 


v. Webb. between Martin and Marſpall. Mot ro the Queen. l 
5 4. Treſpaſs of Goods carried away againſt T. C. who pleaded to the 
Br. Turiſ. Juriſdiction, becauſe he is Chancellor of Oxon, and H. 4. granted to J. K. 


59. cites S. C. i of Treſpaſs, nor Contratt for Things done by their „ and ſhewed 


that he diſtrained by his Office for not making of a Pavemem ; and the Opi- 
nion of the Court wes, that the Grant is not good; For it is contrary to 
law and Fuſtice, that a Man ſhall not be impleaded in any Place, Br. Pa- 
_ rents, pl. 15. cites 8 H. 6. 19. _ Pp Fs „ 
| ö * alſo the ſaid T. C. came, and ſaid that he is Chancellor of 
Oxon. and that King R. 2. had granted to J. K. Chancellor, and his Suc- _ 
ceſſors, that they ſhould have Conuſance of all Pleas moved in Curia Regis, 
whereof the one Party was Clerk of the Univer/ity, aud abiding there, and ſaid 
that he is Clerk, 1cilicer Doctor of Divinity, and abiding there, and 
prayed the Conuſance; and by the Opinion of the Court he thall not have 
it, —— he is Party, and cannot be indifferent in his own Caſe. And per 
Martin and others, the Grant is not good, unleſs it were /icet idem Can- 
cellarius fuerit Pars, and if it had thoſe Words, yet it is not a good 
Grant, unleſs the Grant be alſo, that then be may make a Deputy or con- 
ſtitute another Man to be Fudge; For he himſelf cannot be Judge and 
Party by theſe Words (licet fuerit pars) and the other Juſtices in the 
fame Opinion. Br. Patents. pl. 15. cites 8 H. 6. 19, 


Auction, pl. Chancellor of Oxon. and his Succeſſors, that they ſhould +. impleaded by 


6. A Man has Liberty to ſue where he will, but the King may pro- _ 
hibit him of it; As if he grants to J. S. that of all Treſpaſſes done in is 
Manor the Plea ſball be before him; Per Babington Ch. J. Ibid. 


1 V ſays, . Where Rape is made Felony by Statute, it is not inquirable as Felo- 
| nd /o ICC 


that the 


ny unleſs before Juſtices who can hear and determine Felony ; the King 
King cannot cannot make it inquirable in Leet by his Grant, nor grant the Leet to be 0 


alter a Law ot her Nature than at Common Law. Br. Patents, pl. 53, cites 6 H. J. 4 


by his Grant, by the Juſtices. 


and yet he 3 | 3 3 
may 2 Conuſance of Pleas, but no? to alter the Nature of the Plea ror the Nature of a Court. Ibid. 


e Ic 


_— 


— 
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8. It ſeemed to ſome, that by Common Law the King might prohibit the 
importing Goods, and that tor doing contrary ro ſuch Prohibition the Ship 
ſhould be forfeited; But this Law is altered by ſeveral Statutes, viz. 11 R. 2. 
11. 25 E. z. 2. Cc. But Quere if the King makes ſuch Grant with ſpe- 
cial Non Ob/tante of thoſe Statutes. Sid. 441. Hill. 21 & 22 Car. 2. B. R. 
in Caſe of Horne v. Ivy. | NT | 

9. The King by his Patent cannot grant that a Suljecti's Goods ſhall be edu 47 
forfeited by his doing a Thing which his Patent prohibits. Sid. 441. the Ch J. 
Mich. 21 & 22 Car. 2. B. R. Horne v. Ivy. 25 Mich. 7 
1 | | Car: . S. G 
3 


— 


3 — 


(Z. b) Grant of the King limited. [By Reference to & fl E 


| (K. b) . 
Jord, Sc. = op. nM 


they ſhail paſs by this Orant, tho' they were not ever demiſed or uſed. 
with the Manor. Co. 9. Ab. Stra. Mar. 27. b. per Curiam. Gb 


alis Decimis ſuis quibuſcunque in Lougham in dicto Com. Nort. tunc CSS 
vel nuper in Occupatione Johannis Corber, where in Truth John Cor- 


ber never had any Tithes in Lougham in his Occupation. This 


Grant is utterly void; For the laſt Words in the Occupation of 


John Corbet reter to all the Sentence, as well to the firſt Words as 


to the ſecond Words, and here a Portion of Tithes in groſs was 


intended to be paſſed and not All the Rectory, and here all ought to 


pats or nothing. Co. 4. Bozoun 34, b. reſolved. 


3+ If two Rectories appropriate in one Church in one Pariſh Cameg (L. b) pl. 6. 
by 311, 8. to the King by the Diſſolution of a Hoſpital to which it C 0.446. 


Was appropriated,. and the King grants this by the Name of a Rectory, Stoughton v. 


bur betore this Grant in the ſame Patent there is a general Grant of all as * 
the Lands and Hereditaments which ever belonged to the Hoſpital, 


and the Hoſpital itſelf, and after the Grant of the Rectory there is alſo 


a general Grant of all Lands, Tithes, and Hereditaments in the Vill, 
where thoſe Rectories lie, at any time to the ſaid Hoſpital belonging. 
Tho' the Grant be void in the Grant of the Rectory, it being two. 
Rectories, yet the general Words ſhall paſs it. Mich. 15 Car. B. R. 
per Curiam, refolved upon Evidence upon Trial at Bar, which 
concerns Pr. $702 hron for the Rectory of Pourton in Com. War- 


wick, which came to King Þ. 8. by 31 Þ, 8. by the Oillolution of 


oe pita of St. John's in Warwick to which it was approprt- 


4. Ed. 6. being ſeiſed of the Rectory of D. in Hampſhire, granted 

it to B. by theſe Words, Totam illam Rettoriam de Dale, ac omnes Deci- 

mas & c. Ouæ quidem omnia & ſingula Præmiſſa modo extenduntur ad verum 

valorem de 32 J. per Annum. At the Time when this Grant was made, 

'bere was Farm in the Pariſh, —— with the Tithes thereof, was in 
| 1 5 e 
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Leaſe made by the Abbct Anna 16 H. 8. reſerving Rent, which continied till 
the 16 Eliz, And the Queſtion was, Whether the Grantee ot the Recto- 
ry, «iter the Expiration of the Leaſe, ſhould have the Tithes of this 
Farm? And adjudged, That he ſhould 5 For tho' the Words (Que 
quidem omnia) in the Grant refer to the Value of the other Tithes and 
not to thoſe of the Farm, (becauſe they were then ſuſpended by being 
in Leaſe with the Farm), and probably the King intended to grant no 
more than Tithes of that Value expreſſed in the Grant; yer by the 
General Words of Totam Relloriam, the Tithes of this Farm will paſs; but 
otherwiſe, it there had been any ſpecial Words. 2 Roll. Rep. 118. 

Mich. 17 Jac. B. R. Dixon's Caſe. = 
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See (1b) 


2 — bh Ly A. c) What Things ſhall paſs by General JYords [of 


ce C. . ERAS 
©) « Reference to former Grants. 
(E e 


Gau dy and 1 Dean and Chapter of ]Þ, were ſeiled of diverſe Manors 
he og Ba in Eſſex in Fee, and in ther E. 4. the King granted to them 
a e and their Succeſlors, that they mould de ditcharged of all Purveyors 
being gene- Ot the King in their Manors in Eſſex, and after by 27 H. g. cap 4. it 
ral, of all Was enacted, that the Purveyors of the King might purvey in all for 
Liberties the PProviſion of the King, as well within Liberties as Without, not- 
| r. 1 withſtanding any Grant to the contrary, and after in 35 H. 8. the 
N intene. Nun and Chapter ſurrendered thoſe Manors to the King his Deits and 
ed of fuch Succeſlors, and alter wards the King granted thoſe Manors to the Ancet 
Liberties tut uf the Lord Darcp with tot tales tantas & hujulmodi Libertates, 
5 42.4. as the Dean and Chapter or any of their Dredeceſſors habuerune ,ali- 
the Dew quo Statuto Non Obſtante. In this Cale, in as much as the ancient 
and Chapter Lfuerties were extinct by the Statute, this General Grant ſhall not 
had and Create de Novo the lald Liberties which the Dean and Chapter had 
dune b . before. Tr. 38 El. B. G. adjudged. Vide, that by the Surrender 
Sarge £0 the King they were extinct if they had not been extinct before. 
But this Li- | e | 
| wack to be diſcharged of Purveyance was reſumed by the Statute 27 H. S. wherefore it ſhall not be revived 
by Gereral Words, bur by a ſpecial Grant of thoſe Liberties by expreſs Name with an expreſs Non Ob- 
ſtante of that Statute, ſo that it might appear that the King intended to grant them notwithſtanding 
that Statute, Cro. E. 512 Lord Darcy's Caſe. S. C. I | 
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S. cited as 2, The Bilhop of Coventry, among other Libertfes, had a Liber- 
— agrezdintu®xy de Catallis Felonum within his Banor of B. and aiter this Ya 
about 20 E. Hor came to K. 8. by Attainder, and he granted it over with cor tales 
liz. Cro. E. tantas & quales Libertates as the Biſhop or his Predeceſſors had. The 
iz inthe Orantee ſhall not have by this Grant the ſaid Liberties which tye 
: 14 * Biſhop had. For when they are once extinct, Words ot Reviver will 
ines, not be ſuiſictent, but there ought to be Words of Grant, and ſuch 
general Grant will not be ſufficient, 25 El. in Scacc. Lord Pages 
Cale, per Curiam. cited per Coke 38 El. B. R. Quere. 
3. Where the Vill of L. claims Liberties by Grant of the King, by 
theſe Words ſuch Liberties and Franchiſes as the Vill of N. has &c. the; 
ought to thew Record or Preſcription proving what Liberties and Franchites 
N. has, and then it is well as it ſeems there. Br. Patents, pl. 31. cites 20 
. 3. and Fitzh.Avowry 129. 8 Reg 4855 . | 
d. C cited 4. It Garter dies, and the King grants the Office «with ſuch like Fees 
. Re. and Wages as Garter had, this is a good Grant ; per Choke; which was 
xs Fo. affirmed, that is to ſay, to have ſuch Fees as Garter had. Br. Patents, 
golla. pl. 60. cites 5 E. 4. 8. 


5. In 


a. n P 
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22 ͤĩ7; 
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(B. c) Grants of the K ing. 


King's Bench, Common Pleas, or Exchejuer, nor before Juſtices of Gao! Delivery, Juſtices of the Peac 


— * 
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4. MY. 


5. In Treſpaſs &c. the Defendant juſtified, for that Northampton is 
an ancient Town, and that King H. J. granted to the Mayor and Bur- 
geſies a Fair to be held yearly upon the Feaſt &c. Cum omnibus Libet- 
tatibus &c. to the ſaid Fair belonging; Then he ſer forth, that W. R. 
at a Fair there holden, ſold a Cow to the Plaintiff, for which the De- 
iendant demanded one Penny for Toll; and becauſe the Defendant re- 
tuſed to pay it, he as Bailiff diſtrained the Cow; Upon a Demurrer to 
this Plea, it was adjudged, That by the Grant of a Fair, Cum omni- 
bus Libertatibus, Toll was not due nor demandable, becauſe it is not 
incident to a Fair; It is true, that ſuch Liberties which a common Per- 
ſon hath either by Grant or Preſcription, and which the King himſelf 


| thould have throughout England, as Waif, Eftray, Wreck &c. There 


if a common. Perfon hath them by Grant or Preſcription, and they come 
to the King by Forteiture or otherwiſe they are exringuiſhed in the 


Crown, and the Queen ſhall have ſuch Liberties by her Prerogative, 


and they cannot afterwards be granted but by a new Creation. Bur 
where a common Perſon hath Liberties, which the King. would not have 
by his Prerogarive, it ſuch common Perſon had them not, as Warr, 
Park, Fair, Market with Toll &c, | if theſe come to the Crown, they are 
not extinguithed, but remain in Etie.; For if the King ſhould not have 
them by this Means they would be loſt. Wheretore, abſente Clench, it 
was adjudged for the Plainriti, Cro. E. 558. 591. Mich. 39 & 40 Eliz. 
B. KR. Heddy v. Wheelhouſe. „% 

6. The King was Lord Paramount, the Abbot of Weſtminſter was 
meſne, and C. was Tenant of the Manor of R. The Tenant was attainted 
of Treaſon, and aiter Office found, the King granted the Manor to Sir J. M. 
and his Heirs, to hold de nobis & Succeſloribus noſtris, aud other chief 


Lords of the Fee, per Servitia inde debita &c. It was inlitted, That the 
_ Tenure ſhould be of the King, becauſe the Meſnalry being extinct by the 


Attainder of the Tenant, (tor where there is no Tenant there can be no 
Meſne) there could not be any Services due to him; But adjudged, That 
the Words are ſufficient to create a 'Tenure in the Meſne as it Was before 


the Treaſon; For ſuch was the King's Intention; and it is conſonant to 


Equity, that he who never offended ſhould nor loſe his Services, and 
rheretore the Grant thall be taken beneficiatly for the Honour of the 
King and the Relief of the Meſne, and the Word Tenendum cannot have 


* 


Exchequer, Sir John Molyn's Caſe. 


any other reaſonable Conſtruction. 6 Rep. 5. b. Hill. 40 Eliz. in the 


EO | | 85 1 | | | See ( . b) — 
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1 Fthe King grants to another All Iflues Forfeirures, Fines, and Br. Patents, | 
[ Amercements of his Tenants, and A Tenant. who holds of the 5 855 cle 5 


Grantee and ot another, * be amerced, the Grantee ſhall not have this <5 


- 


ichm, ig 
Grants 146. cites 2 R. 3. 4. But he ſhall have Fines and Amerciaments of thoſe who held of Him Only. 


Amerciaments depending upon it. Br. Grants, pl. 31. cites 21 E. 3. 


A. of all Fines ard Amercements to the Tenants A. does not paſs Fines and Amercements i poſed in the | 
ey 
155 
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* what the IVords fhall H 


Imercement, becauſe he is not his ſole Tenant, 22 All. 49. per Fel 


But Br. Patents, pl. 90. cites 2 R. 3. 4. Contra, that he ſhall have it of thoſe who hold jointly 


of him and of others, as it was ſaid, But Brooke makes a Quzre. 


and Amerciaments to J. N. in his Manor of D. and he does Treſpoſs, there he ſpat Le have 2 uu 
RN —The King's Grant to 


Where the King grants Fines 
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: 

or Clerk of the .\ſarket, ufon any of tle King's Officers who are Tenants to A. For theſe Fines are Royal. 
te, ard ought to have ſpecial Words to paſs them. Jenk. 103. pl. 100. cites D. 268. 2 H. 7. 7. 22 
All. 49. So au/ ere there are Tenants of A. and a Fine or Amercement is aſſeſſed upon one «cho is 
Tenant both of the King and A. this Fine &c. does not paſs without ſpecial Words to grant the Fines and 
Amercements Integre Tenentium & Non integre Tenentium. Jura Regis ſpecialia non conceduntur per Ge- 
neralia Verba. Jenk. 103. pl. 100. 


2. Ik the King grants all his Lands and Hereditaments of ſucha | 
Priory in ſuch a City, a Mill whereot the King is ſeiſed with other 


Lands Parcel ot the Priory thall paſs by thoſe general Words, tho' a 
Mill ought to be demanded in a PYrit by ſpectal Name, I, 37 El, 


D. 350 b. pl. 3, So ik the King grants all his Lands, Tenements and Heredita- 
21. Paſch. EY ; 5 | | 5 | 1810 
. ce ments in D. the Advowſon of the Vicarage ſhall paſs by it. D. 37 El 
18 Eliz. Cafe ; Lond hs * 
rory of Weſt | | 8 | 33 | | | 
Pod win. Bendl 252. S. C.——S. C. cited 10 Rep. 55. b. in Whiſtler's Caſe In Quare Im- 
pedit, where the King, ſeiſed of a Manor with Advewſon Appendant, grants the Manor without ſpeaking ef 
the Adtouſon, the Advowlon does not paſs; but where it is appendant, and the King grants the Aaror, 
Habend. una cum the Advotuſon, this paſſes well; for it is appendant. Br. Parents, pl. 29. cites 38 H. 6, 
34. 35.——--Contra, if it was Advowſon in groſs ; for there the Grant is void as to the Advow ſon, un- 
leſs it be expreſs'd as <cell in the Grant as in the Habendum. Br. Patents, pl. 29. cites 38 H. 6. 34. 35. 
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Dav. Rep. 4 4. D. 2. granted to the Burgeſſes of Dublin Quod ſint quieti de 
phy 1E Theolonio aſſage Dontage, & omni Conſuetudine per totam Ter- 
Em the ram noltram Angltz, NNormantz, Walliz c Hiberniæ, Ubicunque vere. 
Caſe ot rint Ip & res corum. Tho the Citizens have been always ſince this 
\ uſforns. Grant till this Oay exonerated of the Great Cuſtom Which is called 
al 00 Magna Antiqua Cuſtuma in Anglia, & Magna Nova Cuſtuma in Hiber- 

bo the Lord nia, pet they ſhall not be diſcharged ofthe ſaid Cuſtom by this Char- 
Ch. Baron, tex; kor the Words (Theolonium & Contuetuvdo) map ve applied to 
and other Jlberſe Things; and where the Words in the King's Grants may be ap- 


ering Ag plied to diverſe Things, they thall nor be extended to the fatty Grand 
England, Cuſtom, which is che ancient Inheritance of the King, by any Utage 
that the fold whatſoever. M. 15 Ja. Scacc. Reſolved, Quere. 
Grant (that | | 
they ſhould be Quieti de omni Conſuetudine) did not diſcharge them of the Grand Cuſtom ; becauſe 
Con!uetudo eſt Nomen æquivocum, and ſignifies ſeveral Kinds of Cuſtoms ; and ſo, being a general 
Word, ſhall never paſs this ſpecial Royal Duty.——& where the King granted to the Burgetles of 
Drogheda, That they ſhould be diſcharged De Theoloneo, Paſſagio, Pannagio, Laftagic &c. And it 
was reſolved by the Ch Baron, and other Referees in England, that by Force of this Word ( Laftagio 
&c.) my ſhould not be diſcharged of the Grand Cuſtom of 13. 4 d. payable for every Laſt of Hides, 
becauſe there is a Laſt of Herrings and a Laſt of Poder, and of ſeveral other Things as well as of Hides. 
| Dav. Rep. 17. a inthe Caſe of Cuſtoms. But where H. 5. granted to the Mayor, Bailiffs and Ci- 
tizens of Waterford in Ireland, Cuſtumam dictæ Civitatis vocatam le Cocquett capiendum per Manus dicjt 
Majoris & Ballivorum in perpetuum. And it was reſolved that the Ancient Cuſtom of Wool, Wool- 
fels and Hides, was well granted to the ſaid Corporation by the Words of (Cuſtome Vocat. le Coc- 
gquett ;) for this ancient Cuſtom is commonly called and known by the Name of the Cocquett Cuſtom in 
all Ports of England and Ireland: And (Cuſtuma dictæ Civitatis) ſhall be intended Cuſtom payable for 
_ Merchandizes in dicta Civitate; for favourable Interpretation ſhall be made of ſuch Grants, a-cord- 
ing to the Uſage and Allowance. Day. Rep. 14 a. Mich. 5 Jac. B. K. in Ireland, in the Cate of 
uftoms., _ N 5 | 1 | 


F. Preſentment was made againſt an Abbot for Hering a Bridge tv 
fall, which he aud his Predeceſſors Lords of the Vill had uſed to repair Time 
our of Mind. The Abbot pleaded the Charter of H. 3. to be quit of Repara- _ 

tion of all Bridges, Walls and Cauſways, and that this Charter had becn 
allowed in Quo Warranto &c. yet this Plea was not allowed; tor this 

was a ſpecial Charge or Duty by Reaſon of his Seigniory, which is nat diſ— 

8. P. Pl. C. Charged by this general Clauſe; tor where there are *Words in the Grant ot 
333. in the the King, which under a general Name comprehends Things Royal, and 
Caſe of Baſe Things, it ſhall be taken in Favour of the King, and che Bale 
Manes. Things ſhall paſs, and the Royal Things ſhall remain in che Crows. 


Day. Rep. 17. cites 3 E. 3. Fitzh. 44. 
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Grant of the King, that yet they cannot levy Fines. But Brook ſays, That if they ha 


CB. or before Juſtices of Oyer ; ſo that none can be levied elſewhere, unleſs el] 


10. Treſpaſs upon the Caſe, where the King granted to J. Biſhop of Sa- 


J. 13. Per Keble. 
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wy If the King grants Fines and Amercements in D. this will not ſerve Br. Conu- — 
for Fines Pro licentia Concordandi, as it is ſaid there. Br Patents, pl. 2 5 12. 
107. cites 44 E. 3. 28. 2 


S. P. Tho 
. g Pe 3 : | the Grant be 
Ex certa Scientia, ſpeciali Gratia &c. they * to the King in ſo high a Degree of his Preroga- 
tive. 2 Inſt. 51 N King E. 4. granted to the Dean and Chapter of Paul's all Fines pro licentia 
Concordandi of al 


their Homagers and Tenants, Reſiants and Non-reſiants within their Fee; Gawdy |. 
held, that this Grant did not extend to the Poſt- ines; for Fine pro licentia Concordandi is the Queen's 
Silver, and not the Poſt-Fine. But Wray held that all ſhall paſs by it; for it is about one and the ſame 
Matter, and they were of Opinion to give Judgment for the Plaintiff. 1 Leon. 249. pl. 388. Paſch. 


32 Eliz. Strait v. Bragg. 


7. Note, by the Opinion of the Court, that by Grant of Conuſance of It is faid in 
Pleas, and of Executions of it, a Man cannot levy Fines, nor bring Writ of me "a 
Right, and make Proteſtation in Nature of Writ of Covenant, Per Perſey, City. - "a 
It is uſual to levy a Fine in Ancient Demeſne in E. by Bill of Cove- Town Cor- 
nant ; Per Kniver, non valet ; for a Man can't by Proteſtation in Writ porate have 
of Right change this to a perſonal Covenant, and yet the Grant wag uſed Time | 


Quod babear executionem omnium placitorum, & quod in omnibus attionibus ,, 2 _ 


placitari poſſint per Breve de Recto parent” or to make Proteſtation in Natura cus Manner of 
juscunque Brevis, And yet by the Opinion of the Court, he cannot levy Fines Pleas, as 
<without expre/s Words of it; therefore quære, and it ſeems that ſuch Mat- mr Real as 

ter ut ſupra does not lie in Grant. Br. Fines, pl. 22. cites 44 E. 3. 38. erſonal, or 


has any ſuch 
Franchiſe by 


[ | ve uſed to levy 
Fines, it is good enough. But Coke ſays, That he cannot ſee how ſuch Fines can be good ; for it is 


expreſsly againſt the Statute of Modus levandi Fines, which provides that no Fines Hall be levied but only in 
pecially given by Statute, 


(as he thinks) as Fine cannot be levied in Ancient Demeſne, for the Cauſe aforeſaid, and becauſe it is 


no Court of Record; but they may be levied within the County Palatine of Lancaſter or Cheſter ; but 


that he apprehends to be by diverſe Acts of Parliament. And it may be in Cities and Texwns Corporate, 
where they have uſed to levy Fines, if all their Uſages and Cuſtoms are confirmed by AF of Parliament, they 


may levy Fines there; but that ſuch Fines ſhall not bar any Eſtate Tail, nor any Strangers who have 
_ preſent or future Right. Co. R. on Fines 9. X __ | 


8. Grant was made to John of Gaunt Duke of Lancaſter of all Strays 
within his Fees, and a Prior of Spalding Held of the Grantee certain Lands 
in B. in Frankalmoign ; and a Stray came there, and the Grantee claimed 
it by his Grant: And the beſt Opinion was, that he ſhall have it; for he 
has 'Tenure there, and therefore has Fee there; ſor if the Houſe be diſ- 


ſolved, he ſhall have the Eſchear, and the Tenant may have Writ of 
Meſne, or Ne injuſte Vexes. Br. Patents, pl. 61. cites 7 E 4. 11. 


9. By Grant ol Tenere placita, a Man thall not have Conuſance of Nor by this 
Pleas. Er. Patents, pl. 4. cites 9 H. 6. 27. e Word Pla- 


= | 55 ; citum a Man 
cannot have 4ſſ/e; for it is Qnuerela. Ibid. 


And grant to | 
rum and his Succeflors certain Liberties in all his Lands and Fees; this me and my 


ſhall not extend but to thoſe Lands and Fees which he had at the Time of the 5 
Grant. Bur per Billing and Priſot, if the Grant be ½ all his Lands, and a, _ 


and Toll is 


in Lands to be purchaſed by him or his Heirs, this ſhall extend to his good, tho' no | 


Land which he had at the Time of the Grant, and to Land which he or Tax or Toll 


his Heirs ſhall purchaſe hereafrer. Br. Patents, pl. 28. cites 38 22 ſeas 


he Time. 
H. 6. 10. | — 8 


11. If the King grants to J. N. to amortiſe certain Land, yet if he gives 


Land held of the King in Capite in Mortmain, the Land thall be ſeiſed for 


Fine tor the Alienation; and therefore it 7s a to put in ſuch Patents 
now, [viz.] tho it be held of us in Capite. Br. Patents, pl. 44. citcs 2 H. 

12. A, was Leſſee for Life of the Scite and Demeſnes of a Manor ren- 8 C cited 
dering Rent, the Reverſon thereof, and of the Reſidue of the Manor, to 27 303. 


Ti Prevoca- © 
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the King, who granted the Appurtenances to W. D. for Years, together 
with all Rents, Services, Profits and Hereditaments thereunto belong. 
ing ; but did not expreſsly mention the Reverſion, nor was there any 
Recital of the Leaſe of the Scite and Demeſnes aforeſaid; but a Rent of 
741. was reſer ved to the King upon the Leaſe of the Manor. By the 
beſt Opinion the Reverſion paſs'd by Name of the Manor. D. 233. pl. 


Mich. 6 & 7 Eliz. Aprice v. Rogers, alias Sir Walter Dennis's 
Caſe. 


13. King H. 8. granted to A. Zurbariam ſuam in D. for 21 Vears; 


the Grantee plow'd Part of it, and then Q. Mary granted to B. Totam 


illam Turbariam before demiſed to A. It was adjudged, that the 
plow'd Land did not paſs, but only that which was Turbary. Owen 
67. 23 Eliz. C. B. Farrington v. Charno ccc. 5 
Arif 4 gives 14. The King granted the Manor of B. to F. S. in Tail Male, and after- 
the Manor of wards by another Patent, reciting * and the Surrender thereof &c. 


- — 25 1 De Gratia ſpeciali, ex certa Scientia &c. he re- granted uf. Manor to the 
ail, an 


Atteru ards aid F. S. and M. his Wife, and to the Heirs of the ſaid F. S. It was re- 


the Donor ſolved, that by the Grant of the Manor without the Word Reverſion, 
i attainted the Reverſion paſs'd; for the Word Manor includes all Eftates and De- 


of Treaſon; grees of Eſtates of, or in the Manor. 6 Rep. 56. Trin. 4 Jac. Lord 


dhe King Chandos's Cale. er ” 

is ſeiſed of the Reverſion, and afterwards by his Letters Patents grants Manerium de D. to 

another and his Heirs ; in this Caſe, tho' the King grants the Manor of D. as in Poſſeſſion, yer 
the Reverſion ſhall paſs; for the King has an Eſtate (viz. the Reverſion in Fee) grantable in him, 


and the Eftate Tail by a Common Perſon, need not be recited. And this is not like to Alton 
Wood's Caſe; for the King was not Conuſant, nor informed of his true Eſtate, viz. that he 


was ſeiſed in Tail with the Reverſion expectant to his Heirs and Succeſſors; and his Grant in the ſame 


Ca'e cannot take Effect without Fraction of Eftates, or doing a Tort, and therefore not like to the prin- 
cipal Caſe; for here the wrong 95 informed the King of the Truth of all Matters of Fact, viz. of 
the Eſtate Tail, and of the Delivery of the former Patent; fo that in true Judgment of Law upon the 


Matter contained in the Patent, the King has only Reverſion in Fee expectant upon Eſtate "Tail. And 


in this Caſe no Tort is done to any, nor is there any Fraction of Eftates; and here the Intention of the 
King «vas to depart with all his Eſtate, and leſs all paſs by this Grant (viz. the Reverſion) than he intended 

to pals; for be intended to paſs the Peſſeſſion, and ſo he is not at any Prejudice. But if more ſhould pals 
than he intended, As where he intended to paſs only a Reverſion, and there a Poſſeſſion ſhould paſs, in 
ſuch Cale it would be otherwiſe ; Beſides, this Grant being made Ex certa Scientia & mero Motu, ſhall 


be raken in the moſt benign and liberal Senſe, according to the King's Intention and Meaning expreſ d 


in his Grant. a 1 5 ee, em. , 
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(C. c.) Grant of the King. [What ſhall 5 
(8.00 (D . ET by general Wards.) e 
grant nl by T W King ſhall not paſs by general Words 


tive can never paſs by general Words; and therefore Choſes in Action will not paſs without ſpecial 
Words. 12 Rep. 2. Paſch. 4 Jac. Ford v. Sheldon, Fe . „„ 


Br Feri. 2, By a Grant de Bonis & Catallis felonum, Guddg ol a Felo de e 


ture ” Fe ſhall not paſs. 8 D. 4. 2. Fs oe 

| As C. Per Till ———S.P. Nor Debts of Felons. Vent. 32. Anon. —Saund. 275. The King v. 
Sutron,—--Le 99. Arg. Roll R. 399. The King v. the Biſhop of Durham. Sid. 132 
Southampton (Mayor) v. Richards. Nor Obligations; Per Shute, Owen. 155. 30 & 31 Eliz in Cale 
of Biſhop of Canterbury v. Hudſon, cites 19 H. 6. 42.—Unleſs by om Words. 2 fe 51. Nor thoſe 
Goods which the Felon has ſtolen, but only his own proper Goods. Per Coke C. J. 3 Bulſt. 148. in Prin- 
ſton's Cale — 12 Rep. 73. S. P.— Jenk 325. pl. 40. — But ſuch Grantee ſhall, without Doubt, have, 
mme ready Money; for ready Money may be 2 by that Name, tho' not demanded by the Name 0! 
Bona. 2 Show. 133. Mich. 32 Car. 2. B. R. Anon. 


The Admiral in his Patent has granted to him Pona Piratarum. Reſolved by all the Judges, that the 


Qnere, 


Goods of Pirates paſs by this Grant, and not piratical Goods, Jenk. 525. pl. 40. 


„ 
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Prerogative of the King. 131 
| Quere, If the Preſentation of a Church, which becomes vacant during an Outlawry of the Patron, ſhall 
{; by the Words in a Grant of Bona & Caralla Felonum Fugitivorum & Utlagatorum. Walmeſly 


and Periam were of Opinion that it would paſs, but Shute and Anderſon econtra. Owen 155. The Ki 
va Archbiſhop of Camerbury & Hudſon. | | 55 ing 


z. Nor of a Clerk convit. 8Þ, 4. 2 „Br Forfei- 
/ tare de terres. pl. 11. cites 8. C. Per Till, 


4, Nor of one who is put to Penance. 8 Y. 4. 2. 8. P. 28. | 
| | 242. cites 8s“ 
C. — 8. P. Unleſs in a County Palatine: Per Coke, _— 3 Bulſt. 156. in Caſe of the King v. the 
Biſhop of Durham. — D. 268. b. pl: 18. Quere. — They will not paſs unleſs there are Words 
ſpecially extending to the Goods of uch : becauſe one adjudged to his Perance for ſtanding mute, does 
not ſeem to ſuffer as a Felon, being neither attainted nor convicted of any Felony, but as a Perſon re- 
fuſing to ſtand to the Law of the Land. And it ſeems rather the ſtronger Opinion, that they paſs not 
by the Grant of all Goods of Felons and Fugitives, of all Perſons within ſuch a Diſtrict; ſo that if ſuch 
erſon for any Treſpaſs, or other Fault, ought to loſe Life or Member; or ſhall fly and refuſe to ſtand 
to Judgment, or do any other Treſpaſs for which they ought to loſe their Chattels. 2 Hawk. P. C. 3. 31. 
cap 30. S. 21. | | | 8 | 8 


5. By a Grant of the Goods Eorum qui pro aliquo Delicto Vitam In Appeal 
vel Membrum amittere debeant, the Goods of one who is pur to Pe- OO. 
nance ſhall not pals, 8 I), 4+ 24 | Dubitatur. Wo | | judg'd. 6 Pe- 

: F | ; . . N | nance for 
n e Mute, and he had Goods, and the Biſhop of L. claim'd them by Grant of the King, that he 
ſhould have Catalla Felonum & Fugitivorum de omnibus Hominibus & Tenentibus in terris ſuis, & de omni- 
bus Reſidentibus in terris prediftis. Ita quod ſi prædicti komines tenentes aut reſidentes aut eorum aliquis in ter- 
ris prædictis pro a liquo Delicto aut Teanſive lone vitam vel membrum amittere debeant aut debet, aut ſugerint 
tel ſugerit, aut judicio ſtare nolnerint aut noluerit, vel _— aliam Tranſgreſſionem fecerint pro qua ipſi catalla 
perdere debeant in quocunq ue loco Fuſtitia de eis fieri debeat five in curia noſtra ſive in alia curia ipja catalla 
fit ipſius Epiſcopi & per Mini ſtros ſuos in manibus ſuis ſeiſirĩ peſſint ſive clameo fiend*. And by Gaſcoin, 
Tirwit, and others, the Biſhop ſhall not have the Goods, for the Felon cas not judg d for the Felony, 
but for the Contempt, and ſhall not paſs from the King by ſuch general Grant; for if a Man commits 
Treaſon, there the Biſhop ſhall not have the Forfeiture. But Huls, Skrene, and others, to the contrary, 


Y for he loſes his Life by this Judgment, therefore the Biſhop ſhall have the Goods. And by the Sta- 


tute of Weſt. 1. c. 12. If a Man ſtands mute in Appeal, he ſhall be convicted and ſhall forfeit his 
Goods as non Defendendo, and the Starute gives no more but that he ſhall be put to Penance, But it 
* agreed by all, that the Goods are forfeited, & Adjornatur Br. Forfeiture de Terres, pl. 11. cites 


| 6. Tf the King grants all Forfeitures of the Tenants of the Grantee 

tor any Treſpaſs or any other Offence, for which they ſhall loſe Lite 

and Member, or aliquo alio Delicto for which they thall loſe their 

Chattels ; yet Fbrfeitures for Conrumacy, as Forteiture of Goods 
upon Ouclawry in Treſpaſs, ſhall not pals thereby. 12 I. 6. 50, b. 
So Forfeittire of Goods Premunire. 33 
. The King may grant Iflves and Amerciaments by general Words. Br. Patents. 
9 I), 6. 27. . 7 VVV pl. 4. cites 


Hof Grant de Gattallis Felonum & Fugitiudrum. Br. Patents. pl. 4. cites 8. C. — So of Grant of Conuſance of 
leas in quibus cunque Curiis noſtris. Br. Ibid. — If the King grants to me all Fines and Ametciaments in the 
County of B. and I am amerc'd there; I ſhall not have the Amercement ; for it ſhall not be intended the 


Will of the King. Per Martin. Br. Patents. pl. 15. cites 8 H. 6. 19. 


8. By ſuch Grant Forftitures of Goods upon a Premunire for Non- 
_ appearance, by which the Party is put out of the Protection of the 
9. Prerog, Reg. cap. 15. 1) E. 2. The King's Gift or Grant of Land or 123 the 
Manors cum pertinentiis conveyeth not Knight's Fees, Advowſons, of Cora 3 
Droers, without expreſs Words. DUET £7 ſon of Patron= 
. . | SHARE Fs om __ _ azeoft a Pri- 
ory, and grants the Patronage to another, cvithout making mention of the Corody, he who has the Patfonage 
ſhall have the Corody ; and the King cannot grant or give the Corody; by expreſs Words ; nor the King 
cannot reſerve the Corody, where he parts with the Patronage. And ſo ſee a Thing cannot pals from 
the King by general Words, and by reaſon of another Thing, withotit expreſs Mention, And other 
Things are at Common Law, as Brook ſays) it ſeems here, and are not taken by Equity of the Pre- 
rogative, as is manifeſted by the Caſe of the Corody. Br. Patents, pl. 34. cites 26 Aſſ. 53. — 10 Rep. 
15 ? in Whiſtler's Cat, cites 8. C. [but miſcites it, as 26 Aſſ. pl. (63) whereas it ſhould be as in 
653.) . 
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Fla. cites does not paſs unleſs by expreſs Words, 
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If the King grants to ]. N. Manor or Land &c. and does not make mention of Fees of Knight and * . 
vccuſons, there thoſe do not paſs; for they do not paſs without expreſs Words. Br. Patents. pl. 5. cite; 
41 E. 3.5 But where the BY makes Livery to an Heir, or makes Reſtitution or Grant of Jen. 
poralities to a Biſhop, there thoſe paſs <vithout expreſs Words. Note the Diverſity. Ibid. — Br. Livery, 
pl. 20. cites S. C. & 21 E. 3. 40.— Br. Livery. pl. 45. cites 8. C. — Br. Patents. pl. 55. cites S. C.— 
* S. P. Per Weſton, J Pl. C. 243. cites Treatiſe of 3 Regis. cap 15. - 

In Quare Impedit, the Caſe was, that King H. before the Statute of Prerogative, granted a Manor to J. 
N. «vithout expreſſing the Advocuſon, and without jaying Cum Pertinentiis , and yet by Judgment the Ad- 
vowſon paſſes, becauſe it was appendant to the Manor; but now by the Statute of Prerogative, Ad- 
vowſon, Dower, Fees of Knight, do not paſs, unleſs expreſsly mention'd ; and that if a Common 
Perſon be ſeiſed of a Manor with Advowſon appendant, and grants the Manor cum Pertinentiis, the Ad- 
vowſon paſſes. Br. Patents pl. 6. cites 43 E. 3. 22. — Br. Prerogative. pl. 7. cites S. C. — 10 Rep. 
64 in Whiſtler's Caſe, cites S. C. | 

This Act is reſtrained only to theſe three Caſes of Adyowſons, Knig Service, and Dower ; for 
Leet ſhall paſs without expreſs Mention, or Words equipollent, as is held in 18 H. 6. 12. So of 
Foreſt appendant to an Honour, as is agreed in 26 Aff. 60. So of Corody appendant to a Patronage of a Priory, 
as appears in 26 Aſſ. 62. And the Words of the Act are Qgando Dominus Rex dat vel concedit, and 
therefore in Caſe of Reſtitution, Advowſons &. ſhall paſs without expreſs Mention of them, or Word; 
equipollent, as in Livery to the Heirs. 2dly, In Reſtitution of Temporalties to the Succeſſor of the Piſhuv 
&c. 10 Rep. 64. b. cites 41 E. 3. 5. b. 27 Af. 48. Pl. C in Lord Barklep's Cale. 251, 252, 20 
Eliz. D. 306. accordivgly. But that Thorp, Ch. J. ſaid in the ſame Plea, That if a Aſanor <ith Ad- 


 ecwwſon appendart be in the Hands of the King by Eſcheat or by Purchaſe, if he at this Day (ſince the Statute 


of Prærogativa Regis) gives it as entirely as J. S. held it before it came into our Hands by <vay of Eſcheat; 
or as J. S. held who enferff'd us; in ſuch Caſe, the Advowſon ſhall paſs without ſaying in the Charter 
Cum Feodis & Advocationibus, becauſe the Law in ſuch Caſe intends, that the King is appriſed of his 
Right. Quod Curia conceſſit. | . 5 | 7 
10. If the King grants a Hundred, which has a Lect, to J. N. and ano- 
ther Man has a Manor and a Leet in it within the Hundred, it he makes 
Hue and Cry there &c. the ſaid J. N. ſhall not have the Puniſhment of 
it, but it thall be puniſhed in the Eyre. Per Wilby. Br. Grants. pl. 31. 
Cites 21 E. 3. 3, 4. _ | a 


Contra,where 11, In Quare Impedit, where the King makes Livery to the Heir within 


he makes Li- ; FT Howe | 75 | ON 1 
very nf fan Age, there Fees and Advowſons do not paſs, Br. Livery. pl. 20. Cites 21 


+; 


fice upon Suit, 


there they paſs by general Words; but in the other Caſe, they do not paſs without ſpecial Il'ords expreſſed. 


Note a Diverſity. Ibid. — So in Quare Impedit, 41 E. 3. 5. Where the King renders the Teniporalties 
to a Biſhop elect before that he be ſworn, Fees and Advowſons do not paſs without expreſs mention. Ibid. 
Contra, where he renders them after the Conſecration of the Biſhop. Ibid. _ | | 


12. If the King grants Returna omniun Brevium, yet the Grante 
ſhall not have Return of Exchequer Summons. Br. Patents. pl. 32. cites 
22 All. 49. 9 5 NE 15 


Jenk. 25. pl- 13. King H. was ſeiſed of the Honour of Pickering, to which a Foref 


55. cites 26 was appendant, and the King granted the Bailtwick of it to one in Fee, 


 Af.6.S.C.-- rendering Rent; and after he gave the Honour cum Pertinentiis to E. Earl 


8 of Lancaſter; and by this the Foręſt paſs'd, but not the Bailiwick nor the 


Br. Rent reſerved upon it; for this was ſevered before from the Honour, 
Incidents. and therefore cannot paſs as appendant; for it was in Groſs before, and 
uod nota. Br. Patents. pl. 35: 


MZ aa AS... e 
Br. Corody., 14. The King is Founder of a Priory, and confirmed to the Prior al 
pl. 2. cites His Poſſeſſious, Tncud. libere & quiete ab omnibus Placitis, Gildis, Tolnetis 


S. C. & 44 Oerelis, Attionibus et Demandis, et ab omni Servicio et Exattione Secular! 


E. 3. 24.— &c. And notwithſtanding thoſe Words, he was charged of Corody, Rea- 


3 R ſonable Aids, and to repair Bridges and Cauſways ; quod nora, that the ge- 
E. 3. 24. & neral Words do not bind the K ing. Br. Patents, pl. 78. cites 50 All. 6. 


14 H. 6. 12 15. In Treſpaſs, the Defendant juſtify'd by Grant of King R. 2. who 


granted Bona & Catalla felonum & fugitivorum, & aliorum qui pro atiqU 
Delicto Vitam vel Membrum amittere debent ſeu pro aliquo alio Delicto, pro 
E. bona aut Catalla perdere debent in his Manor of D. and one was out- 
aw*d of Treſpaſs, and he took his Goods; and the beſt Opinion was, 
That he well might, by reaſon of theſe Words ( Delict pro que perdere 
 acbet Catalla ſua. Br. Patents, pl. 36. cites 11 H. 6. 5o. 
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Parce 
had of the ſaid Patent, certified their Opinion and Reſolution, That 20 


| Randal Mac Donnell's Caſe. | 


Prerogative of the Kir * 2 
—. „ .. 
16. A Rectory, to which an Advouſon of a Vicarage was appendant The Kin 
but the annual Revenues and Profits of them were concealed, came to the had the Ad. 
Olicen by the Attainder ot J. S. which being found by Office, the Queen, vowſon of 
for a valuable Conſideration, ex certa Scientia &c. granted the Poſſeiſions the Vicarage 
ot the Glebe, and Tithes of the Rectory, by ſpecial Names, and gene- u | 
rally omnia Hereditamenta &c. belonging to the ſame, not mentioning ex- em 2 7 
preſsly the Rectory or Advowſon of the Vicarage, adeo plene &c. as the D. The Ad- 
ſaid J. S. had it, Et prout ad manus ipſius Reg inæ devenerunt ſeu de- vowſon of 
venire debuerunt ; with this Proviſo, That if the Premiſſes were not con- or 9 o 
cealed &c. Adjudged, that by theſe Words the Advowſon of the Vi- P. z 50. — 
carage did paſs, and that the Queen was not deceived in her Grant, for Marg. pl. 


want of Knowledge. D. 350. b. pl. 21. Paſch. 18 Eliz. * Anon. r 
Ain T 3 531 

& 32 El. C. B. Denny v. Aſtill.— “ Bendl. 252 Blagrave v. Pierce and Shaw. S. C. adjudg'd,— 

S. C cited Per Cur. 10 Rep. 65. b. in Whiſtler's Caſe. | | jacg PTY 


17. The Queen ſeiſed of the Manor of Gaſcoigne, and of a Grange called 
Gaſcoigne-Grange in D. granted all her Lands, Tenements, and Heredita- 
ments in D. Adjudged by the whole Courr, That the Manor did not 


paſs. Godb. 136. pl. 159. Paſch. 28 Eliz. C. B. Giles v. Newton. 


18. The Queen having the Advowſon of the Vicarage of D. granted 
the Vicarage to B. It was held, that the Advow/on did not paſs ; tor by 
her Grant nothing paſſes but what the intended to paſs, and the Vicar- 
age is a different Thing from the Advowlſon, atid every Thing muſt paſs 
by its proper Name; Nor ſhall it paſs in the Caſe of a Common Perſon. 
Cro. Eliz. 163. Mich. 31 & 32 Eliz. C. B. Anon. N 

19. The King granted to A. a great Manor, called an Honour, and 
paſled it by Name of an Honour, and well, Jenk. 277. pl. 99. cites Pl. 
C. 311. The Caſe of Mines. G5 5 

20, Jac. 1. granted to Sir R. M. and his Heirs, by Letters Pa- 
tents, the Territory of Rour, which is Parcel of rhe County of 
Antrim, and adjoining to the River ot the Banne in ea parte, where 
there is a Piſchary of Salmons ; and the Grant was of omnia Caſtra, 
Meſſuagia, Tofta, Molendina, Columbaria, Gardina, Hortos, Pomaria, 
Terras, Prata, Paſcua, Paſturas, Boſcos, Subboſcos, Reddit. Reverſiones 
& Servitia, Piſcarias, Piſcationes, Aquas, Aquarum Curſus &c. Ac om- 
nia alia Hereditamenta in vel intra dict. Territorium de le Rout in 
Comitatu Antrim exceptis, et ex hag conceſſione nobis Heredibus er 
Succeſforibus noſtris, reſervatis tribus partibus Piſcationis fluminis de le 
Banne. The Chief Judges being of Privy Council, upon View of ſeve- 
ral Pipe-Rolls, in which this Matter was found ſeverally in Charge as 

| of the antient Inheritance of the Crown, and upon Conſideration 


Part of this ſaid Piſchary paſſed by the Letters Patents atoreſaid. It was alſo 


| refolyd, That no Part of this Royal Piſchary of the Banne could paſs 


by the Grant of the Land adjoining, by general Grant of all Piſcharies ; 
tor this Royal Piſchary is not appurtenant to the Land, but it is a Piſchary 

in Groſs, and Parcel of the Inheritance of the Crown by itſelf. And 
laſtly it was agreed, That where the King had granted to Sir R. M. all 
the Territory adjoining to this River, and all Piſcharies within this Ter- 
ritory, Exceptis tribus partibus Piſcariæ de le Banne, that the fourth Part 
of this Piſchary ſhall not paſs to him; for the Grant of the King ſhall not 
paſs any Thing by Implication. Dav. Rep. 55. a. to 57. b. Mich. 8 Jac. in 
Ireland. The Caſe of the Royal Piſchary of the Banne. —— alias Sir 


21. General Words in a Grant of the King ſhall not paſs ſuch a ſpecial S P. Day. 
Rojalty as belongs to the Crown by Prerogative 3 As Mines Royal, Amerce- ro 17. 4 
ments Royal, Eſcheats Royal, ſhall not paſs by general Words of All 1228 
Mines, Amercements, and Eſcheats. Dav. Rep. 57. b. In the Caſe of Caſe of Cuſ- 


the Royal Piſchary of the Banne. 


L I 22. Ic 
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22, It was reſolved, that by a general Grant of a Jour (which had 
been forſeited ro the King by Attainder of Treaſon) Cum Perrinentiis, 
and of all his Iutereſt, Claim, and Demand therein, a Writ of Error to re- 
verſe a Commun Recovery (which had been erroneoully ſufler'd ot the 
Manor) did not paſs, not withſtanding the Clauſe De ſpeciali Gratia &c. 
For if the King could grant it, it mult be by Virtue of his Prerogative, 
(tor no common Perſon could do it) and then it ought to be by expreſs 
and preciſe Words, 3 Rep. 4. b. Trin. 25 Eliz. Tone Marquets of 
cheſter's Caſe. | | — 5 
23. If the King grants Eccleſam, the Advew/on paſſes; For the In- 
tent, and not the preciſe Words, are to be regarded in the Grant of 
the King. Per Jones, J. Lat. 248. Hill. 22 Jac. In the Caſe of Evans 
and Aſcough . eites J E. 3. 5 LY 0 
24. Sir Francis Forteſcue ſeiſed 58 a Manor granted it v0 the E. of Den- 
bigh, excejt ſuch Lands as were then held for Life by Copy. Alterwards 
tie Inkeritance of this Copyhold was granted ic the ſaid Earl; Ihe Copy- 
holder dies, the Earl granted again by Copy, and then forfeited all to the 
| King. The King granted the Mancr &c. and every Part or Parcel, or re- 
puted Parcel thereof, Lord Ch. J. North deliver'd the Opinion of the 
whole Court, that theſe Cophold Lands paſted by the Words (Repured 
Parcel.) And that in this Caje, where the Jury have found the particular 
Matters, and thoſe Particulars are a ſolid Ground for a Reputation, the 
Court ſhall adjudge it Reputed Parcel, and ſo ſhall paſs by thoſe Words 
in the Grant of the King; and Judgment was given accordingly. Freem. 
Rep. 207. Paſch. 1676. C. B. Lee v. Browne. 


elo) D. c.) Grant of the King | by general I ords; and 


b) (A. BIS | 2 \ 
9 0 e paſſes 
(E.c) 


Br. For- 1. IJ the King grants to another * Bona & Catalla tenentium ſuorum 
feiture de tugitivorum & ſelonum qualiter cunque damnatorum. And after 
Terre. p131- n Tenant of the Grantee is attainted of Treaſon for killing the Mel⸗ 


cites S. C. 


Br Patents ſenger ot the Ag, the Grantee ſhall not have His Chatteis, becauſe 
pl. E 2. cites he 1% attathted ot Treaſon, 22 Aff. 49. Adjudged, | 
S. C.— | | | 


Bona Felonum S qualitercungue Damnatorum does not extend to High-Treaſon, becauſe Felony is named 
firſt, Hard 442. cites 11 H. 6. 54. b. CT EE 7” | 
* The King granted to the Earl of Arundel and his Heirs, ex gratia ſpeciali, certa Scientia & mero 


motu 0:2nia Bona & Catalla felenum, & felon” de ſe, attinct' de proditione, de felonia, Otlagatorum in exigendo 


foſitorum, Heminum ſuorum, inteore enentiumi O non integre tenentium, reſtdentium de & in omnibus maneſiis, 
& Fereditamentis dicti Comitis. The ſaid Earl was ſeiſed in Fee of the Hundred of Palins in the County of 
Suſſex. B. held a Tenancy in Fee within the ſaid Hundred of the ſaid Earl, as of his Perſon ; B. was at- 
tainted of Treaſon committed by him in the County of Hereford, and had A Leaſe for Years and Goods 
within the ſaid Hundred of Paling, and elſecthere, where the Earl kad not ax) Her:ditament. Reſolved by 


all the Judges of England, that the Lord Lumley, who has the Eſtate of the Earl of Arundel, hall, 
by Force of the ſaid Patent, have the ſaid Tenancy, Leaſe, and Goods. The Word (De) iel be con- 


ſtru'd and relate to any Tenure of the Perſon, or of any Manor of the Earl; The Word (1z} relates 


to Goods, the Word (De) to Tenancies which are held of the Earl, be the Tenants reſident or on- 


reſident. This is a good Precedent to conſtrue Beneficium principis, quod debet eſſe manturum. Tue 


Words in a Patent Ex certa ſcientia, ſpeciali gratia & mero motu, make the Caſe of the King like the 


Caſe of the Grant of one Subject to another; if the King be not evidently deceived. Jenk. 255. Pl. 
45. — cites 30 Eliz. Lord Lumley's Cafe. - OY. 


Br. Parents: 2, But Upon this Grant he ſhall have the Chattels of his Te. 


en Fs nant who is attainred of Petty Treaſon for killing of his Maſter, 22 
Forfciture aſl. 49. | by eg 0 

de Terri pk . ; | | | 

31. cites S. C. For in Petty Treaſon the King ſhall not have the Eſchent held of another. Contra, 
in High Treaſon. — | — | | 


3. The 


* 


_— — 
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z. The King by general Words may grant Chattels. 9 . 6, 28. RAT 
| ol. 195. 

4, Tf a Man outlaw'd be poſſeſs'd of a Term for Bears, or of a Sp 
Ward, ant the King grants to another all the Goods and Charrels pf vl. 4. cires 
him ſo outlaw'd, the atentee ſhall have the Term and the Ward. * Per 
9 I). 6, 23, | i | ö abington, 

5, If the King grants to another, chat he and his Men ſhall be See pl. -, 
diſcharged of Toll, by this he, his Villeins, and alſo Homagers, ſhall Br. Patents. 
be quit of Toll; For in doing of Homage, he fays, J become pour 15 po 
Man. 14 D. 5, 17995 | „ 

N | = | | ho ſays, 
that if ſuch Grant had been before Time of Memory, his Villeins, and rot Heomarers, ſhould 8 at of 

Toll by ſuch general Words. But, per Cheiny and June, a Grant by ſuch Words at this Day wiil 
diſcharge Villeins and Homagers. | | 

In Quo Warranto. The King granted to W. N. that he and his Men ſhould be quit of Pontage ; Th's 
extends only to his /i/leins, and not to others. Br. Patents. pl. 103. cites It. Notr. tempore. E. 3. 


6. Tf the King grants to another Bona & Caralla felonum & Br. Patents. 
fugitivorum de hominibus ſuis, TytS extends not to the Goods of g. 36: cites 
Homagers; but only ta Willeins, Unlels it had been ancicntly uled tod 
extend to Hamagers. 40 Alf, pl. 21. Adhud geg. 

7, If the King grants Conutance to another ot Actions concerning See pl. 5. 
| him & homines tuos 3 This ſhall extend to his Villeins, and not to ee 
his Homagers. £Uv, 12 All. pl. 35. a = FE pl. 33. 


But, per 


Shard, it extends to tho'e who become their Men in doing Homage; Quere, Of thoſe who do Fealty ? 
But Parning was merely contra; and it was ſaid, that in Protection pro ſe & Hominibus, neither 


Villeins nor Franktcnaurs ſhall be aided ; therefore it ſcems there, that it extends only to his familiar 
| Sercants. Ibid. | | | DSS | | 


a , 
— 


— 


See (J. b) 


(E. c.) Grant of the King by general Words. (K. b) (L.b) 


cites SS; Chow -- 


(2) 6A:<) 


r 


1. TF the King grants certain Liberties to J. S. and inter alia 5. c) 


J grants to him onmia Bona & Catalla Felonum de fe within the , Te Kis 


Vill of S. This ſhall pats Obligations, Specialties, and Debts due eee 
to the Felon; for tho if the King grant in other Caſes omnia Bona granted to 


& Catalla ſua, where it is not granted as a Liberty, Specialties and the Mayor | 
Debts thati not paſs without ſpecial Words, being Chiles en eo 


| 5 5 | __ Southamp- 
Action ; yet in caſe of ſuch a Grant ol a Liberty, it ſhail pas Mich wn 7,4, 
Oebts and Speciaittes; becavile all Liberties of ſuch Mature Have 7 c Ca- 
uſed to paſs by ſuch Words in all Ages betore; For all ancient Li- * N 
berties have been granted by ſuch Words, and enjoy'd by Lorce Ol 29 
them; [and therefore] they ſhall paſs by fuch Mochs at this Day, ey vas 
by ſuch Grant of the King, 19. 15 Car. upon a Reference out bt 4% on a Hhend, 
the Starr-Chamber between the Biſhop of #+-:v2 the Almoner of the vecame felo | 
King, and ane N arcupp the Leilte of the City of London, to whom ff: by. 
ſuch Grant was made by E. 6. ol Goods and Chattels Felonum De ne Mayor | 
de in Southwark, fo the Judges Of B. R. All the tain Judges upon the | 
leemed to incline, that it hall paſs Spectalties and Choles en Acklon; fond, it was 
but they certified for the Generality of the Cale, that it was conve- tba 
ment ro be tried at the Common Law upon a Sult there, (Debr) | 
| 5 2 | 1 5 „ Would not 
paſs by a Grant of (omnia Bona & Catalla felonum de ſe) upon which the Plaintiff obtained Leave to 
diſcontirue. Sid 142. Paſch. 14 Car. 2. Southampton (Mayor) v. Richards — 12 Rep. 1, 2. in caſe 
of Ford v Sheldon. S. P. _ | . | | | 
The Lord N has a grant of Bona & Catalla felonum et fug itivorum within the Ille of Ely. J. F. deve ling 
within tle Hand, <vas attainted of Felony. V. R. was indebted to J. F. by Olitzation condition 4 
to pay ej at a Moner of the Lord S. abo alſo had Bona Felonum Ec. within I is -H nor- The Quettion 


Vas, which Lord Mould huve the Mone. All the Barons of the Excequer were clear of Opinion, that 


the Lord S. could not have it; for the Place of Payment nibil Operatur, bur tac Obligation 1s _— 
| ane 


— - = - —_— — — C—_ — 
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ſtance which came to the Lord N. within the Iſle. But being inſiſted by Popham, the Queen's Attor- 
nev, that the Money belong'd to the Queen, and that the Lord N. could not have it; for that by the 
general Words of Bona & Catalla felonum Trixgs in Aclion do not paſs, but by expreſs Words they will 
paſs ; otherwiſe, not; And therefore Day was given to the Lord N. to ſhew his Letters Patents. 2 Le, 
56. pl. 81. Trin. 29 Eliz. In the Exchequer. Lord of Northampton v. Lord St. John. S. C. cited 
Sid. 142 

The Queen granted to one Catalla Utlagatorum & Felonum de ſe, within ſuch a Precinct; a Debt was 
due to the Duecen by a Felo de ſe within the Precinct. Reſolved, the Queen ſhall have the Goods to ſatiſ. 
fy her Debt. 4 Le. 6. 26 Eliz. In Scacc. Anon. | | | 


Br. Patents, 2. Ik the King be ſeiſed of a Ward, and grants the Land and Body, 

Wy 8 "iy with all Reverlions and Remainders tg anoryer, and after ocher Land 

rod. deſcends tu the Mard within Age, the Patentee ſhall have thts Land 
alin. 9 H. 6. 27, b. Quezre this; For the King continues Guardian, 
and it is to be intended that he was in Ward for Capite Land. 

Br. Patents, 3. Ik the King releaſes ro an Abbot or Prior of his Foundation all 

pl. 27. cities Services, and that he ſhall be as tree in the Church as the King in his 

SC Crown; Tho this was an ancient Grant, yet the Corody and Penſion 
due to "_ King are not diſcharged by thaſe General Words, 14 h. 
6. 11. U. | 


Br Paten, 4. It the King grants Land to another in Fee, and grants fur 


p). 27. cites ther, chat he thall be as free in this Land as the King in his Crown, 


$-C. re pet thoſe general Words do not diſcharge Fines tor Alienation, which 
dare due by Prerogative, if he aliens without Licence. 14 Þ, 6, 


Br. Garde, 5. When King E. . granted to his Son the Dutchy of Cornwal, 


r Cum omnibus ad eam ſpectantibus ſimiliter cum Wardis, Maritagiis &c. 
> er ſimiliter alibi extra Comitat. prædictum Non Obſtante Prærogativa 


_ 


Patents, pl. EIS, & 6 ; 
tae?” Regis, and after a Man who held of the Duke in Chief by Service 


br Pre- of Chivalry is dead, and his Heir is in Ward to the King for cauſe 
l Fe of Ward for other Land; The Duke ſhall not have the Wardſhip of 
FRALA him by thoſe General Words; For the King ſhall nor paſs ſuch Things 
* Fol. 196. as he has in Right of the Crown without expreſs * Mention of his 
Right. 43 Af. 15. Adjudged. D. 9. 10, El. 268. 18, . 
The King 6. Exitus, Fines and Amerciaments of B. vel Coram ipſo Rege in Can- 
8 cellaria vel coram Theſaurario & Baronibus Scaccarii vel Coram Juſti- 
of E. Ii ſelam ciar. ad Pacem vel Itinerant. vel ad Gaolam deliberandam vel Juſticia- 
de B & Ceſ- riis Foreſtæ vel Coram Seneſchallo & Mariſchallo Hoſpitii Regis vel 


tm am Cleriei Mercator, Ate Never allowed to any in the Exchequer upon a 


Pertinentiis 


Perrixentiis Brant of the Ring without ſpectal Words, or otherwiſe allowed in a 


&c. ſimul Quo Warranto, D. 10 El. 269. 18. 3 

cum omnibus H. Exitus tenent. vel Fines and Amercements of Conſtables or other 
exiribus, fni Officers of the King are not allowed in the Erchequer upon a Grant of 
bibo. biofcia the King without Words Licet tenent. Vicecom. Coronator. Ballivi 


I Officiarii ſeu Miniſtri Regis ſunt, becaule they are royal. D. 10 El. 
Gentium, le- 269. 18 2 0. 7. 8 | | | 33 | | 


nentium, re- 


ſiclentium, & non reſidentium, Advocationibus, Wardis & Relieviis, N reckis Maris & aliis de G infra In- 


ſulam prædictam in quibuſcunque Curiis noſtris emergentibus, and the Sheriff demanded Allowance upon his 


Account of certain Iſues forfeited in Banco at Weſtminſter, and the beſt Opinion there was, That he ſhall 


not have Allowance of them, nor the Dutchefs ſhall not have them; For thoſe Words, Emergentibrs * | 
inf ra Inſulam, ſhall be intended of ſuch Fines &c. which are forfeited in any Court in the Ie, but not 


of Fines and Amerciaments forfeited at Weſtminſter or elſewhere Extra the Iſle ; But the Caſe is not 


ruled. Br. Patents, pl. 4. cites 9 H. 6. 27,—— S. C. cited Arg. Pl. C. 12. where it is ſaid, That it | 


is held, that the Grant was good. 


8. Ik the Ring has two Titles to a Church, ſcilicet, the one as Patron 


of the Fee, and the other by Prerogative by Lapſe the Church being 
void; Tho” the Ring grants the Fee of the dd 

Grant of rhis preſent Avoidance to preſent the Grantee ſhalt not 
have this Preſentment. D. 18 El. 348, 12, wÞ.6. 9 E. 2. 


95 9. Tf 


vowſon without erprels 
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and atterwards granted the Manor, which B. 


— 


9. It the Bug is leiſed in Fee ot an Advowſon, and the Church Jenk. 241. 
voids, and afterwards he grants the Advowſon without {peaking of - 3 
the Avoidance, the Orantee (hall have it. D. 9. 10. El. 269. F. N. 249. Mich. 
33, H. 18 E. 3. 22. 


9 

El. before. Iobart's Reports 189. Contra D. 13 El. 300. 36, tra, That 
where the Grant is of che Manor with the Advowſon thereto be- 3238 
longing. > dh 

| which an 
Advowſon was appendant, granted the Manor una cum Adyocatione, the Church being void, yet the 
[udgment was, That the 1 ſhould preſent Hac vice. Sir Thomas Gorge's Caſe.— 3 Le. 196. 8. 
C. by Name of Sir Thomas Gorge v. Dalton. 
Marg. | 


S. C. cited accordingly. D. 300. pl. 36. in 


10. B. G. held a Manor of the King, and R. V. held another Manor This is not 


eee Manor, to which laſt there was an Advowſon appendant; Both theſe the principal 


en wore attainted of Treaſon, and the my, © ſeiſed both their Manors, * . 


. held of him, una cum Ad- ted there, 
vocationibus eidem pertinentibus. Adjudged, That the Ad vowſon did not paſs viz. D. 44. 
with that Manor, but was till appendant to the other. Nelſ. Abr. 904. pl. 5 # : = 

Ci ' | I 5 | at there 
5. cites Mich. 30 H. 8. Dyer 44 I Hs 


is a Differ - 
| | | | 1 ))%%ͤͤͤͥ ⅛ͥrꝛ 8 ence where 
= the King comes to an Eſcheat aj Lord, and where he comes to it as King of England ; For where 


he comes to it as Lord he ſhall not be in other Courſe than as Common Lord, but where as King it 


is otherwiſe, and then cites the principal Caſe as the Caſe of 6 E. 3. 32. thus, viz. That B. G. bolds 
a Manor of the King to which a Royal Franchiſe was appendant, viz. to have Eſcheats of all Treaſons of 
ſuch co hold of this Manor, and that R. W. held another Manor of the ſame Manor to which the 


Advowſon is appendant, and that R. W. was attainted of Treaſon; by which the King ſeiſed, and then 


granted the Manor held of him una cum Advocationibus eidem pertin. And by the Opinion there the Advow- 
ſon paſſed not with this Manor, but is appendant as before; But it was held, that the Franchiſe Roval 
by the Eſcheat was extinct and rejoined to the Crown. E | | 


11. If the King grants Omnia Fura ſua Regalia, or to be as freeas 3 
Tongue can ſpeak or Heart can think, this thall not be taken according 
to the Words, bur according to the ancient Allowante, As to Hold Pleas or 
to have Conuſance &c. Br Patents, pl. 110. cites 10 H. J. 13. 3 
12. A Patent in Generalibus without Reſtricttion, As if the King grants 
Ones Terras ſuas, or Maneria ſua, or releaſes all Demands, is a void Pa- 
tent, Dolus verſatur in Generalibus. Jenk. 304. pl. 77. cites 2 H. J. 11 


13. If the King grants all his Lands and Tenements in D. this is a 
good Grant hy thoſe General Words. Br. Patents, pl 95. cites 30 H. 8. 
14. King Edw. 6. was ſeiſed of the Manors of Hackney and Stepney, 
within which was a great Marſh called Stepney Marſh, Parcel of 


the Manor of Stepney, which he had in Exchange wich the Biſhop of 


London, and alſo of 20 Acres of Land called Stepney-Marſh, which he 
had as Parcel of the Poſſeſions of the late Priory of Grace, and granted to 


the Lord Wentworth and his Heirs the aforeſaid Manors, Nec-non Ma- 


riſcos ſuos de Stepney pred. Nec-non omnia Terras & Tenementa & Mariſcos 
dittis Maneriis aut ceteris Præmiſſis pertinen. &c. The Queſtion was, 

if the 20 Acres paſs in the General Words of the firſt Nec-non? Or 
if the Words in the 24. Nec-non (dictis Maneriis pertinent.) reſtrains 

the Generality of the firſt Words? Gawdy, Clench, and Wray conceiv= 
ed, that the 20 Acres did paſs ; And Wray faid, That againſt expreſs 

Words no Favour will be given to the King. And it is ſaid, Note, 
that the Marſhes pertaining to the Manor are in rhe third Clauſe, Ergo 
the Marſh in the ſecond Clauſe ſhall be intended a Marſh in Groſs, or 
otherwiſe it ſhould be idle. And afterwards c 1 was given a- 


Fin the Queen. Le. 120. pl. 162. Trin. 3 Eliz. B. R. the Queen v. 


ewis and Green. f 4 alſo of the M * 
IS. A. being ſeiſed of the Manar of O. and alſo of the Manor of C. 
Which was held of the Manor of J 2. Bro of Felony, Ollein Mary 
— — — 
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199 
t gave the Manor 0 9. ro Sir W. M. cum omnibus ſuis Furibus & Parcel 
lis; Adjudged, That the Manor of C. paſſed by this Grant, becauſe it 
was now Patcel of the Manor of Q. Cited by Periam J. 1 Lev. 26. pl. 


33. Paſch. 27 Eliz. C. B. in Cafe ot Marſh and Smith, as Sir Walter 
Mildway's Caſe. Vn, | 


* - 


—' 


(E. c. 2) Grant. Paſs what. By the Words Conſtitui- 
mus, Conceſſ;mus Se. | 


Br, Grants, 1, 1 Aſſiſe, upon a Grant of the Office of Clerk of the Crown in Chancery, 
pl. 62. cites it need not be thewn if there was ſuch Office at the time of the 
S.G. Grant or not: For per Catesby, the King by this Word Conceſſimus 
may grant an Office which had Ette before, but by theſe Words Conftitu 
imnus & Ordinavimus he may make an Office and Officer which had not 
Eſſe before, and the Office of one of the Clerks of the Crown in Chancery 
was granted to tw, where, per Catesby, two cannot have the Office of 
one Clerk; Contra of Grant of the Office of Clerk of the Crown to two, and 
yet non allocatur, but the Grant is good. Br. Patents, pl. 21. cites 9 E. 
ID , „ : 
e 2 The King having granted to Hugh Moyle the Office of Broker of 
London, by the Word Conceſſimus to the H. M. Office of Brocar. &c. 
And by all the Serjeants the Patent is void, becauſe it wants Conftitri- 
mus; becauſe the King never had granted ſuch Office there before. And per 
Brian the Patent is void; For this Office does not belong to the King. 
By which he granted another Patent, which had Conſtituimus & Ordina- 
mus &c. And yet held void, becauſe there was never ſuch an Office &c. 
But the Mayor admitted him. Br. Patents. pl. 73. cites 21 E. 4. 16. 


— 


(E. c. 3) By the Words Ex Certa Kientia, Mero Motu Gs. 


n 1 F the K ing grants by theſe Words, ex certa Scientia & mero Motu, 


en imports, ſuch Parents ſhall be taken more ſtrong againſt the King. By ſome, 


Thar rhe By, Patents, pl. 80. cites 9 H. ). a2. 


Kuck eie, 2. But where the K ing recites a former Grant, and confirms it ex cert 


of the Thing Scientia & Mero Motu, he ſhall be E/opped to deny the Recital ; per 
which he Huſſey; But Brooke ſays Quere. Ibid. 1 e 


rants; and | | | 55 5 
cherelote ſuch Charter is called Aſſertive and not Suggeſtive, as is ſaid in 2 E. 3.7. but this is to be 
intended of Verity, which is the proper Object of Science, and not of Falſity, which is a Non-Ens, 
and thereof the King cannot have Knowledge; But in ſuch Caſe notwithſtanding thoſe Words 
the King is utterl y deceived in his Grant, and therefore they ſhall not give the Patentee any Advan- 
tage. 10 Rep. 112. b. Reſolved Mich. 10. Jac, C. B. Legat's Caſe . S. P. Arg. 3 Le. 249, in the 


Caſe of Harris v. Wing——5S .P. Pl. C. 502. b. Mich. 18 & 19Eliz. in the Caſe of Grendon V- the 


Biſhop of Lincoln. 355 : | ; | 
+ Ex Mero Motu properly imports the Honour and Bounty of the King, who rewards the Patentee for 


8 the Merit ot his Service of the mere Motion of the King himſelf, without any Suit of the Party; and 


it was ſaid, That thoſe Words were added after the Statute of 4 H. 4. cap. 4. by which the King declared, 
that he evould abſtain from granting any Part of his Revenues, Lands or Wardſbips, but to ſuch as deſers: 
them, and thoſe who ſue for any ſuch Thing ſhall be puniſped, and ſhall not have the Thing for which the Suit 
was made; After which Act, to the End that it ſhould not appear, that any Suit was made, thol? 
Words were added, viz,. ex Mero Motu. 10 Rep. 112.b.113. a. in Legat's Caſe.—— S. P. Arg. 5 18 
249. in the Caſe of Harris v. Wing. | | 


7 3. If the King has a Mine Royal in the Land of J. S. and he Ex 
graia ſpeciali, certa Scientia & Mero Moru ſuis, grants to a Stranger 


It was adjudged, that the next Preſentation did not pais by ſuch 
Grant. Dyer 300. pl. 36. Paſch. 13. Eliz. The Cafe of the Manor of F. N. B. 33. 


r r EY . $ ka _ 
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all Mines, which he has in the Land of F. S. by this Grant the Mine 
Royal thall aſs; For otherwiſe the Words ſhall be void; For he can- 
not have baſe Mines in another's Soil, and therefore when he ſays Ex certa 
Scientia, and recites, That it is in the Soil of another, he cannot be taken 
Miſconuſant of the Thing, and therefore it ſhall paſs. Per Dyer Ch. J. of 
C. B. Pl. C. 337. Hill. 9 Eliz. in the Caſe ot Mines. 

4. The Words Ad Humilem Petitioncin diminiſh the Force of the Words 
de Gratia ſpecial ia, ac Ex certa Scientia et Mero Motu; For the Charter 
ſhall not be taken to proceed from the Grace of the King merely, and fo 
to be taken more ſtrong againſt the King, and in Favour ot the Patentee, 
unleſs it is merely ot the Motion of the King, and without Suit of the 
Party. Per Catlin Ch. J. Pl. C. 337. in the Caſe of Mines. 


5. Oueen Mary being ſeiſed in Fee, in the Right of her Crown, of a Ibid. Marg, 


9 : 30 ; , 8 „„ Jays, it ſeems 
Manor, to which an Advowſon was appendant; and ½e Church being by this Cale, 


then void, ſhe, in the Time of the Vacancy, ex certa Scientia granted the that the 
Manor & omnes Advocationes eidem Manerio pertinent. five incurrent. in Granteeſhall 
tam amplis modo & forma prout &c. but no Mention was made of the not have the 


preſent Avoidance,which was at that very Time when the Grant was made ; the preſent 
- ? Avoidance, 


A contra to 


bo 


Bedminſter, &18E. 3. 22. 


. "Og 3 2 . 
Dier 269. And this Judgment is good Law; per Cur. Mich. 29 & 30. Eliz. C. B. & Dier. fol. 348 [and 
where] A had a Manor to which Advowſon is appendapt, which is void, he grants the Manor Una 
cum Advocat ione to B. In this Caſe B. ſhall not preſent Hac Vice. Paich. 28 Eliz. Sir Tho. Gorge's 


Cale, in a Caſe of the King, And Trin. 15 Jac. Pinchcomb's Cale being the Caſe of Common Perſon. 


6. Grant 10 F. H. Sonof 7. H. Ex certa Scientia, et Mero Motu: J. H. . P. Per 

was a Baſtard. The Grant ſhall not be taken in ſuch Plight as the Grant of © 354 | 
a Common Perſon, void for Uncertainty, becauſe the King takes notice of 2 * 
the Perſon of What Degree he is; And in the King's Caſe where he takes certainty of 
Knowledge by the Words Ex certa Scientia, there all Matter of * Uacer- the Vill, 
tainty ſhall be avaded, and made good; but not Matter which is not true ; when the 


And where a Thing may be taken two Ways, there without the Words Ex gigen“ 


certa Scientia &c. the beſt ſhall be taken tor the King, and the ſtrongeſt Meanings, 
againſt the Parentee per Manwood ; But per Dyer by the Words Ex cerca and is Exe- 


Scientia, the Uncertainty is ſaved, and ſhall be taken ſtrong for the Pa- cutory. 


tentee; And if it can be any ways taken for him, the Patent ſhall not be * one : 


void; And here the Word (Son) may be taken either for a Baſe, or a (Ex Mero 
True Son. But where the King in his Grant f recites a Thing which is Mory, et 
talſe, that ſhall not make the Patent good, altho' the Words be Ex cerca ceria Sct- 


Scientia & Mero Motu. 3 Le. 49. pl. 69. Mich. 15 Eliz. in C. B. Anon, Sit by 


which the 


| Kin ſavs, (I grant it without the Suit of or Information of any Perſon, but of my own Knowledge,) _ 
aid all Uncertainties; as if he grants Lands <vhich belonged to the late Diſſolved ona ſtery of Chriſt-Church - 
_ when in Fact there were ſeverai Monaſteries of Chrift-Church, this is help'd; But ſuch Parent ſhall 


never aid a Falſity; As if the King grants Lands which came to him by the Diſſolution of a Monaſtery, 


 <vben in Fact they came to him by the Attainder of Cardinal Wolſey. Per. Cur. Sav. 37, 38. pl. 36. Mich. 
24. & 25 Eliz. in Scacc. Attorney-General v. May. | 


S. P. per Holt, Ch. J. 2 Salk. 561. Hill: 9 W. 3. in the Caſe of the King v. the Biſhop of Cheſter. _ 


. By Attainder of one Diſſeiſed, a Right to certain Land became for- 5 C. cited 


teired ro the Oren, who, after the Death of the Diſſeiſee, by Letters Pa- 1 


tents De Speciali Gratia, Ex certa Scientia, & Mero Motu, granted all Lord Stan- 


the Lands, Tenements, Rights, and Hereditaments, which ſhe had by At- hope v Bi- 


 tainder of the Diſſeiſee; But it was adjudged, that ſuch a Naked Right ſhop of Lin- 


thall not paſs by ſuch general Words ot the King; For that (if it can be colu. 


granted at all) it muſt be with a oor Recital by expreſs and ſpecial 


Words, 3 Rep. 4. b. cited, and a 


rmed by the Court to be good Law, 
by the Name of Cromer's Cale. 5 9 a 


9. Ex 
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— 


E 40514 9. Ex Gratia ſua Speciali, is in reſpect of the Grace and Favour 
S. 249. in 


| te Ce ot Which the King has conceived in reſpect of the Patentee. 10 Rep. 113. 


Harris v. a. in Legar's Cale, | 
Wing. 


—_— PS 1 ke. hn 3 " ow. 4 * 


1 


(F. c.) Grants of the King. In what Caſes they ſhall be 
void for Uncertainty. 


Cerro. J 421. t. IF there are two Brigs in Borkſhire, ſcilicet, woilloworig and 


58 bi. by * Borrowbrig, and the King grants to a Man, That he thall 
Lighetoc v. take ſo much tor every Beaſt which thall go over Willowbrig for Toll 
Lot. Ad- as has uſually been taken for every Beaſt which ſhould go there et alibi 
judged, That infra Regnuin Anglie 3 Tbo' he avers, that (0 much in certain has 
the Grant hen paid at Borrowbrig aforefatd, and ſo much he clatms to have, 


is uncer- 
tain and * 


void; and Intra Regnum Angliz) For this has not any Certainty; For one 


rhe averring JI{ACe may be 2 d. and at another Place more or leſs, P. 15. Ja, 


Payment at B. N. Lightfoct and Lovett. Adjuded. 


Borrow- 


brigg, without averring Payment at Willow-brigg is therefore ill; And for that Reaſon it was award- 
cd that he ſhould anſwer. Rea, | | 


2, If the King grants to me that I ſhall not be Sheriff, this is not good 
for the Uncertainty, becauſe he does not ſay 4 hat County; But contre, 
if he ſays that I ſhall not be Sheriff of any Couuty in England. Note the 
Diverſity. Br. Parents. pl. 92. cites 2 R. 3. 7. Per Huſſey. 8 


- 


So if the 3. The Queen ſeiſed of a Great Waſte, called Ruddleſdown, in the 


onlyis incident e LEES | 
_ thereto, which the Law limits without any Limitation made by the Grantor, of ſuch Thing the Grant 


eſt in Bivio, and no Error can be where there is only one Way to be taken. Reſolv'd. Dav. Rep. 45 4 
in the Caſe of the Dean and Chapter of Fernes. DIES. | 


King hasroo Pariſh of Chipnam, granted a Moiety of a Yard Land in the ſaid Waſte to 


Acres of Land 


n D. and he the Mayor and Burgeſſes of Chipnam, without any Certainty, Name, or 
7 . : , 


grants to J. 8. Deſcription, and after granted the Waſt to H. Adjudged, That the 


20 Here f of the Grant was void for the Uncertainty of the Thing granted, it being in 


Lands in D. the Caſe of the King, though otherwiſe it would be in the Cate of a 


2 Common Perſon, where the Grantee might by Election reduce it to a 
eſcribing 


them by the Certainty ; And the Court held farther, That the Grant was void, not 


Rent, Occu- Only againſt the Queen herſelf, bur alſo againſt H. her Patentee. Le. zo. 
pation or pl. 36. Trin. 2) Eliz. B. R. Sir Walter Hungertord's Caſe. 


Name Sec 


This Grant is void, and the Patentee ſhall not have his Election in the King's Caſe. 12 Rep. 86. in 
Stockdale's Caſe. | T | TY . — 


4. If the King grants a Rent or Land without Limitation of any Eftate, 
the Grant is merely void for rhe Uncertainty, and the Grantee == not be 


_ Tenant at Will to the King, as it is ruled in Alton Wood's Caſe. And 


the Reaſon 1s, Becauſe the Grant of the King ſhall be taken moſt 


ſtrong tor his Benefit and Advantage. Reſolved. Dav. Rep. 45. a. Paſch. 
| F Jac. B. R. in Ireland, in the Caſe of the Dean and Chapter of Fernes. 
But if the F. If the Thing granted be of ſuch a Nature that ee 
ne limited thereof; As of Land, Seignory, Rent &c. If the King, in his 
Inch divers Grant Of ſuch a Thing does not Iimit any certain Eſtate to the Grantee, 
Eſtates can't nothing ſhall paſs by this Grant, but ir ſhall be adjudged merely void 
be limited, tor the Uncertainty. Reſolved. Dav. Rep. 45. a. in Caſe of the Dean 
bur oveEfate and Chapter of Ferns. Ls 


of the King cannot be doubtful or uncertain, nor can the Kivg be deceived nor can he err; For Error 


- . 
"<a wn 1 We _—_ CD...3z loa | . * * 


et this Grant is void tor the Uncertainty of the Words (Et alibi 


Eſtates may te 


Prerogative of the King. itt 


6. Certainty is requiſite in the Grants of the King. Per Fleming 
Ch. J. Bulft. 10 Hill. ) Jac. in the Cate of the Earl of Shrewsbury v. 
Earl of Rutland. 1 | 

7. King James granted to W. S. ſo many Debts, Duties, Arrearages 
and Sums of Money, being on Record in any of his Courts from the laft 
Year of H. 8. to the 14th of Queen Elis. as ſhall amount to 1000 J. It was 
reſolved, Thar this Grant was void; tor there 1s no Certainty what 
Debr ſhould paſs. And that the Word (Arrearages) being coupled with 
the Words (Debts, Duties, and Suins of Money) thould mot paſs Ar- 


| b- rearages of Rents, or Things Real, bur muſt be intended of Things Per- 


- ſonal ; but there being a Proviſo that the Grantee thould take no Be- 

nefit of any Arrearages of Rents, Reliefs; Tenths, or annual Pay- 

ments whatſoever, till J. S. thould be ſatisfied the Sum of 10000 1. this 

explains what Arrearages were intended, viz: of Rents &c. and ſo one 

= Part of the Patent muſt be conſtrued by the other; but clearly Meſne 

Rates are not within the ſaid Words; tor they are the Profits of De- 

meſne Lands. 12 Rep. 86. Trin. 9 Jac. in the Court of Wards. Stock- 

dale's Caſe. wo e Eo 
8. In Ejectment, the Caſe upon the Evidence in a Trial at Bar was, 2 Jo. 1-6. 

that Eleanor Queen Dowager of H. z. in the Year 1273. founded St. Ka- S. C. by. 


tharine's Huſpital, reſerving to her ſelf during her Life & Reginis Angliæ 2 - 


nobis ſuccedentibus the Nomination ot the Maſter of the Hoſpital, which Lord Brun- 


was incorporated, and the Grants confirmed by Letters Patents. And ker v. Sir 


| the Oneftion was, Whether by thoſe Words (Reginis Angliæ) the Olleen R. Atkins. — 
| Dowaper or Queen Conſort was intended? And it was held, that the SC = * 


Queen Dowager had che Right to nominate; for Queen Eleanor, at the 

Time of Foundation, was only Dowager, and therefore could never be 

intended ro exclude ſuch Queens as ſhould ſucceed her in that Capacity. 

And the Words will include a Queen Dowager; tor the is Queen of 

England, and as ſuch may ſue in rhe Exchequer, 1 Vent. 149. Mich, 
23 Car. 2. Ihe Caſe of St. Katharine's Hoſpital ' © © 


MY ; _ . | rr n . SCI" "EEO 


1 FINE a * 


(F. c. 2) Grants. Emre. How. 


1 12 Afiſe had uſually been held in Jorł-Caſtle, and Queen Eliz grant- 
I ed the Cuſtod) o the Caſtle to J. 8 with all the Herbage in the 
Cattle. Upon demanding the Opinion of the Maſter of the Rolls, the 
Ch. J. of B. R. and the Lord Ch. Baron, they held that the Affites 
might be held there, whether the Patentee would aſſent to it, or not; 
lor it he might prevent it, ſo might every one, and ſo the Bulineſs for 
tae Publick Good would be unexecuted, which would be very incon- 
venient, and would be in Effect the barring the Queen herſelf from 
coming into the Cattle, it being her Service which is there to be exe- 
cured, and the Sear of Juſtice her Seat, tor which the Common Law 
With their Commiſſion gives Authority to the Juſtices to appoint the 
Place of their Seſſions. 1 And. 345: %%%], 8 ; 
2. Where the Words Dames & Concedimns in the King's Grant can- Cited per 


not enure by Way of Grant, but may by Way of Confirmation, there they 1 > 125 


ſhall enure by Way of Confirmation; ſo that a Forfeiture, before Office ©, of the 
found of the Forſeiture, is diſcharged by thoſe Words; and rho” they King v. Bi- 
are void as to amounting to any Grant, yet they confirm the Eſtate of ſhop of 
Ce Parentee, Mich. 7 Jac. 8 Rep. 167. in the Earl of Cumberland's Cheſtes; 
Cale, 55 Thesleſton 
el FE 1 Caſe) 
3. Holt Ch. J. cites it as ſaid by his Brother Turton, that the King's 
Mention is a qualified Intention, viz. according to the Letters — . 


(alias Sir W. 
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his Deputy &c. he could not have made a Deputy. 
that tho' the Grant to J. L. is void againſt the Iſſue in Tail, yet "tis good 


Chriſt-Church v. Parot. 


| — — —äͤq—äb— —- —¾ | — A 
Prerogative of the King. 
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udon Evidence at the Bar. Sid. 17. 35. 81. 137. S. C. by the Name of Ficld v. Boothb ; and 
ow ic was held by Glyn Ch. J. and 3 ]. againſt 22828 cb the Power of e 
again by Copy was not deſtroyed. Keb. 720. Paſch. 16 Car. 2. B. R. Lee v. Boothby, ſays 


that a Grant tor Life by the King, is only a Severance of the Copy hold pro tempore. 


5. Letters Patents of the King ſhall not enure to two Intents ; as S. C. cited ag 


where Land or Office is granted to an Alien born, this does not make him Ge 


a Denizen. Br. Patents, pl. 62. cites 7 E. 4. 30. per Cur. . 


32 Eliz. in 

: 8 3 S. C. cited 
Roll R. 466. Mich. 4 Jac. in Caſe of Colt v. Glover. 8 P. By Dyer PI. C. 501. Mich. 18 & 19 
Eliz. in Caſe of Grendon v. the Biſhop of Lincoln, cites 9 E. 4. 6. 11. Nor where the King gives 
Land to a Felon, this ſhall not pardon him of the Felony ; for it ought to have ſpecial Words in the 
one Caſe and the other. Br. Patents, pl. 62. cites 5 E. 4. 30. per Cur— 8. C. cited Roll R. 466. 
Mich. 14 Jac. in Caſe of Colt v. Glover. So if the King grants Lands to J. S. and his Heirs, and in 
Truth J S. is the King's Villein, this does not infranchiſe the illein by Implication. 5 Rep. 56. a. 
Mich. 30 & 31. Eliz C. B. in Knight's Caſe. | | Ml 


6. If the King grants the Office of Steward or Conſtable of the Caſtle 
of D. where there 1s no ſuch Office before, the Grant 1s void ; and theretore 


the belt ſhall be taken for the King; and if the King will make ſuch 
Office, it ought to have this Word Conflituimus &c. 
63. cires 8 E. 4. 6. Per Choke. | 


Br. Patents, pl. 


n. The King granted the Office of one of the Chamberlains of the Exchequer Br Office 
toH C. and the Heirs Male of his Body, to be exerciſed by him or his ſuf- and Officers, 


org . Neat ee 
| ficient Deputy; and after the Patentee granted it to F. L. for his Life ; and 8 FI cites 


after the King confirmed it, and granted thereby the ſame Office to 7. „ 
his Life; and after H. C. had Iſſue, and died, and the Iſſue died withbut 
Iſſue ; and the King granted the Office to another, and J. L. made 
Debate; and it was held clearly, that of ſuch Offices as are granted by 

the King to one upon Truſt and Confidence, as an Efquire for his Body, 

the Grantee can't make an Aſſignment, if there be no Aſſignment in the ® 
Grant, as here, to him and his AAſſigus, bur of the Office of Parker, he 
may make an Aſſignment; and 1t the Patent had not been by him and 
And it was mov'd, 


againſt the King, by Reaſon of the Confirmation of the King. Con- 
trary per Billing; for by him, if the King does not recite the firft Grant, 
and grants the Office to J. L. Habendum after the Death of the firft Grantee 
tor Lite of the ſecond Granree, *tis not good; for the King has not the 


Office to grant during the Lite of the firſt Grantee. Br. Grants, pl. 99. 


eites 49 H. 6.14 and 11 E. ... 1 LE Ma 

8. The King granted to W. N. by his Letters Patents, that he may g, i. 
| . ee oy 5 2 Prooke ſays, 
give 10 J. Rent to a Chaplain to celebrate Divine Service in B. pro bony Stat. Bit fee that 
A. & animabus &C. juxta Ordinationem ipſius M. N. fiend. Rede ſaid ſeveral ſuch 
this is a good Grant, notwithſtanding that the Chaplain be nor named, 8 * 
as where the King grants to them of N. ſuch Liberties as thoſe of Lon- hies e! 


1 n Rs , where the 
don have, this is a good Grant. But Fineux and Keeble held the prin- Kin «Sree 


cipal Grant void; for Grant of the King cannot enure to two Intents; FN. a Duke, 


that is to ſay, to grant Licence, and to make a Corporation. | Br, Parents l and grants to 
pl. 44. cites 2 H. J. 13. 1 5 „ him Land by 
Pl. 44. 3 O87 : | | : | | . 
tent, and by the ſame Name. Ibid. ——So to make a Mayor and Commonalty, and to give Land to them by 
the ſame Patent, or Licence to purchaſe which is common &c, Ibid. — But if the King grants to 
7. N. to amortiſe certain Lands, yet if he gives Land held of the King in Capite in Mortmain, the Land 
ſhall be ſeiſed for Fine for the N and therefore it is uſed to put in ſuch Patents now, e it be 
keld of us in Capite. Per Keeble. Ibid. | | | 3 


9. It was held by the Juſtices, that if the K ing grants Land to a Cor- 
poration by another Name than that by which they were named betore, yet 
the Land jhall paſs, and the Letters Patents ſhall be to them as a new 1n- 
corporation &c. 3 Le. 199, Mich. 26 Eliz. C. B. Dean and Chapter of 


10. The 
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144 Prerogative of the King. 
SP. per 10. The King's Grant cannot enure to two Intents, viz. To make a 
Dyer and 


Conſtruction or Implication which does not appear by his Grant, and therefore in ſuch Caſes the Ki 


In Fee Farm 


4. 14. a, pl. 7. 


Bo big, Leaſe, and to accept a Surrender 3 Per Popham, and many other grave and 
247. in S. C. learned Men upon a Conference. 3 Le. 243. Mich. 32 Eliz. in Caſe of 
who ſaid. Harris v. Wing. 
That the 


Rule is true where both Intents enure and work againſt the King. But where one Intent ſerves for, 
and works for the Benefit of the K ing it is otherwiſe. 


The King's Grant ſhall not enure (to his ſpecial Prejudice) to two Intents, viz. to a Demiſe of the 


Land, and alſo to a Suſperſion of is Cenditien by which he may defeat the Eſtate for Life, and other 


Eſtates, as it ſhould be in the Cafe of a common Perſon ; or to a Demiſe in reſpect of his preſent Ef. 
tate pur auter Vie, and alſo to a Confirmation of his Condition by which otherwiſe he might defeat all, 


as it ſhould be alſo in the Caſe of a common Perſon ; For the Grant of the King ſhall be taken accord- 


7 
ought to be truly informed, and he ought to make ſpecial and particular Grant, which hy expres 


Words may enure to all ſuch ſeveral Intents as are defired. 7 Rep. 14. a. Mich. 33 & 34 Eliz. in En- 
glefield's Cale. | | | 8 | 


ing to his expreſs Intention comprehended in his Grant, and ſhall not extend to any other Thirg b 
in 


SP. per Ld. 11. If the King's Grant may be taken to a double Intent, it ſhall be 


vai Nich adjudged vi, for the Donbleneſs thereof. Refoly'd. Dav. Rep. 45. a. 


18 & 19 Paſch. 5 Jac. B. R. in Ireland, in the Dean and Chapter of Ferne's 


FEliz. in Caſe Caſe. 


of Grendon 5 | | NEAL LEN | | 3 | 
v. the Biſhop of Lincoln. S. P. per Williams J. Bulſ. 4. Hill. 5 Jac. in Caſe of the Earlof 


Shrewsbury v. the Earl of Rutland, 


12. When the King has two Rights in him, he cannot exclude him- 
ſelt of both without ſpecial Words; as Advowſon held of the King is 
aliend to an Abbor, now the King has Title to the Advowſon by the 
Mortmain, and after the King by his Letters Patents grants to the Abbo: 

that he may hold the Advowſon to his own Uſe, yet the King ſhall not 
= Advantage of the Mortmain. 7 Rep. 14. b. Trin. 6 Jac. in Calvut's 
BY Lale. TA . h | Ra Sony | | 220 


— 


See (Y. a. 2) (H. c) How it may be without Grantee. [Or where it 


pl. 18. 


mult be by ay of Ordinance. 


If the King ; "FE King may grant generally without Mention of any to whom 


I 
grants Lahd 


ir was beld not grant the Corporation to the Men in their natural Capacity, 
to be agood gp they are not a politick Capacity before the Grant, and fo the 


Corporation 


And ſo where ©rant to them would be to no Purpole, and theretore it is good = 


ir is given here as there for Neceſſity, 
Burgenſibus,  _ : 115 EO: . : 
Civibus & Communitati, and they by ſuch Names of Corporations may have Actions of Things touching 
their Farm &c. and the Writ ſha 


_ * Orig. is, (Et pur ceo icy eſt bon come la pur Neceſſity.) 


2. The King may grant to J. S. that his Tenants ſhall be a Cor- 
poration naming the Corporation in certain; For this is an Erecting of 
a Corporation as well as in the other Caſe, 20 E. 3. Conuſance de 

Pleas 46. Admitted. 1 


3. The King by his Letters Patents may ordain, chat from a Vill 


which is nor incorporated ſhall come Burgefles to the Parliament to be 
elected by the Inhabitants of the Vill; For this is the Caſe of ſeveral 
Vills and Burrows in England who have Burgeffes by Iorelcrip⸗ 
tion that never were incorporate, and there this Liberty . 


he makes Grant, that the Men of luch a Vill ſhall be a Cor- 
Probi Hemi. POration, as he may lay Conſtituimus the Men of ſuch a Vill ro be a 
nibus de Dale, Corporation, ſcilicet, Mayor and Comminalty, or ſuch like; For he catt- 


| be Ad reſpondend. Hominibus Ville de Dale, vel Cividus &c. 7 E. 
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Commence by Grant to any but by way of Ordinance. Hobart's Re- 
ports 22. Cale of Burgeiles of Parliament. 

4. The King may erect a Fair, Market, Warren, Park, Foreſt, 
Chaſe, Piſcary, or LH like, by way of Ordinance, without Grant of 
it to any. Hobart s Reports, 22. ANTI 

5. If Letters JIatents are made in this Manner, Statuimus, Ordi- Cotes 


. — *. ab. o 6, 
namus & Declaramus per præſentes, that the Vill of B. ſhall be perpetu- Hill. ow 


ally a free Borough, and that within the ſaid Borough ſhall be a Bo- 3. B. R. in 
dy incorporate by the Name ot J3rouoſt, Free Burgelles of the Bo- Sie of the | 
rough, and Commonalty ok B. and by this Name may ſue and 5-5 
be lued, purchale, and alien #c, and then follows this Clauie, Er SAN 
quod ipſi preiart Prepoliti & liberi Burgenſes * prædicti & ſucceſſores * Fol. 198. 
ſui in perpetuum habeant plenam Poteſtat. & Authoritatem eligendi v 
mittendi & returnandi duos diſeretos & idoneos viros ad ſerviendum && 
attendendum in quolibet Parliamento in Regno Hiberniæ in Poſterum te- 
nendo. Tho' this Liberty is not granted to any, pet it is good b 
way of Ordinance, and this Liberty is good by way of Intereſt in all 
the Corporation, though the Execution of it be committed to the 
= Provoſt and Burgeſſes only. Hob, B. Caſe of Parliament 22. e 
0) 6, So the King may grant a Privilege to a Corporation by * This Plez 
way of Jntereit, and commit the Execution of it to any Perſons who in Roll is 
are not Members of rhe Corporation. Mobart s Reports, 22. wg IL "Rt 
J. Vaughan held, That the King may alſpenſe with a Corporation; and ak been(6) 
he ſaid, It was very uſual to Licence them to purchaſe in Mortmain, to 
make Parks, to convert Arable into Paſture, or Wood into Arable, to erect 
a Fair, to appropriate a Retfory &c. Freem, Rep. 139, Hill. 1673. in 
Caſe of Thomas v. Sorrel. | : e 


* 


th. 


— ä 


(J. c) At what Time he may Grant. 


4; DAT which ts an Inheritance in the King at the time of the 
Grant, will well paſs by the Grant. 4 . 

2. As if the Ring grants ro the Tenant, that when he dies his Heir 
ſhall enter without ſuing of Livery, this is good. 19 . 6. 62 
| 3, The King may grant to another all Recognizances which ſhall 
be made in the Chancery hereafter z Becaule this is the J2rofit of the 
Court. 19 I), 6. 64. | h : | : OS 5 Ons 
4. The Ring may grant Wards and Marriages ro ſuch a Value 
1 happen till ſuch a Day; paying cc. 34 E. 1. Not. Fin. 
_ The King may grant che Ward of &c. quando acciderit. 29 E. 1, See (I.c.2) 
Rot, Fin, Memb. 14. | : wh 1 55 V : pl. I. 25 
6. The King may diſcharge ſuch Thing as ſhall be, which is not in 8. P. Br. Pa- 
him at the Time of the Oiſch arge. 8 tents, pl. 33. 


| „%% (nm K 
. As he may grant to a ſpiritual Man, that he ſhall be diſcharged of E Ber 
Tenths when they thall be granted by the Clergy. 9 D. Ne —_ 11 4 | 
| 4 For this ſounds in Covenant, and againſt the King no Writ of Covenant lies; and therefore the Grant 


8. So the King [may] grant to another, chat he ſhall not be im- Orig. ic Si) 
peached of a Recognizance, if he enters into it afterwards. 19 . 

9. The King by Patent, reciting that H. B. held of him in Chief, But in Caſe 
granted to T. 7 that it H. died his Heir witoin Age, that he ſhall have 8 — | 
the Ward of his Heir and Heirs &c. which was argued in the Exchequer.” 3 * 
Chamber. Choke ſaid the Grant is good ; for the K ing has an Intereſt Grant; fer 
Oo | 55 


„ eee 
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of this he in the Ward, tho? he has not Poſſeſſion. But Halfton ſaid, It the Grant 
yn ſhall be good, it ſhatl be by Reaſon that the King has Yenure in him; 
oY bat it the King after the Grant grants the Services to a Stranger before 
by Conſe- the Ward falls, T. ſhall not have the Ward; quzre inde; for the 
quence Seigniory was charged by the firſt Grant to T. But the Juſtices held the 
f 1 WO: BE 
againſt _ Grant void by the Statute * 18 H. 6. that Grants made before the Kin 
WP beintirled by Office thall be void; bur this is only of Land, which ſee 
Anſwer; but in the Statute, and this Grant ſhall enure in Lieu of Covenant, And there 


Grant of the ſome argued that the Statute does not extend to this Caſe ; for it was 

ng, _ . tor the King's Advantage; therefore it ſeems that there is no Difference, 

indicted * Br. Patents, pl. 74. cites 30 H. 6. and Fitzh. Grant 91. 

Felony, if | | * 

he be after outlayed of it, the Grantee ſhall have all the Forfeiture &c. + [is good.] Ibid.— 
o the King may grant the Temperalties of a Biſhop before they fali ; Per Laicon. Bur it was faid that there 
is bur a little Diverſity between this and the principal Cate. Ibid. So of Fines and Amerciaments, 

and Chattels of Felcns and Fugitives, the King is ſeiſed in Law ; and therefore his Grant thereof is 
good; but contra here ; Per Vampage. Ibid. For if the King grants the Eſcheat Ii Tenant 
when it hall fall. Or the Land which his Villein ſhall purchaſe ; this is not good. Ibid. —— — Fitch. 
Grant, pl. 91 — * See (H. bY 3 3 1 | 
be King's Grant of the Temporalties of a Biſhop in the Life-time of the Biſhop, or of the W ardfhip of an 
Heir in the Life time of bis Anceſtor, who is the King's Tenant, or of Fifteenths or Tenths, before they are 
given by Parliament to the King, are good; for the Law underſtands theſe to be near Poſſibilities. The 
Parliament is ſuppoſed to be held every Year, and the King in Parliament generally has Aid of his Sub- 
jets; and Stattuum eſt omnibus ſeme] mori; and therefore the Grant of the Wardſhip, Temporalties 
and Fifteenths, as aforeſaid, is good: But the Grant of an Eſcheat, or of a Purchaſe made by Villein, or 
of the Forfeiture of the Land of an Offender before his Attainder, are all void; for they are remote Poſſibili. 

ties, and out of the Expectation of rhe Law, Jenk. 210. pl. 44. = | | | 


146 


10. Note, per Choke and Catesby, Where the King writes to have 
B. admitted to a Corody for his Life, in the Abby of B. who is admitted, 
| the King cannot write in the Life of B. to have M. admitted to ſuch a Ci:g- 
* Orig. is dy in the Life of B. after the Death of B. For the King has only a Pre- 
(36) bur ſentation, and he can't preſent in the Lite of B. who is only an Incum- 
miſprinted. bent in Effect in this Caſe. Br. Patents, pl. 30. cites * 39 H. 6. 43. 
11. Contra per Laicon, That the King may grant Office for Term of 
Life; and by another Patent he may recite the firſt Grant, and grant it t9 
ancther aſter the Death of the firſt ; and well; but it ſeems that he can't 
grant it by Name of a Reverſion; tor there is no Reverlion of an Office; 
tor it is determined after the Death of the Grantee; bt he may grant 
it by Name of Office Habend after the Death of the firſt Patentee. Ibid. 
And it was 12. In Eſcape out of the Priſon of the Biſhop of S. by Negligence, 
held that the the Biſhop ſhe Wed ancient Grant allowed in Olio Warranto, where the King 
Grant is had granted to his Predeceſſors that he ſhould be quit of Hſcapes of Thieves 
N nd Felons, and of Eſcape of Priſoners out of his Priſon, And all the 
becauſe it is Juſtices held it good, becauſe it was allowed in Eyre; for this is Fudg- 
a Thing ment final in this Point. Br. Patents, pl. 51. cites 3 H. J. 15. 
: Ng moo ney PII Ibid. But voluntary Eſcape cannot be pardoned be fore the Act done ; note the 
Divxerſity. And the Reaſon is, becauſe negligent Eſcape is only Money tothe King, which he may par- 
don before the Act done. Ibid. —Burt ſuch Grant cannot be intended of Voluntary Eſcapes. F. N. B. 
(229) (B) a. 524 in Notis. e | 


8. C. cited 13. Note where the Statute of 31 H.8. gives to the King the Poſſefions 
11 Rep 12. of Abeys, and all Rights, Entries, Actions, Conditions Sc. which the Ab- 
Dcidble bots mio have had; and that he jhall be in Poſſeſion without Office; and 
V. Mapper; that he ſhall be adjudged in attual and real Poſſe//10n of thoſe in ſuch Pheht 
and lays thut and Sort as they were at the Time of the making of that Statute, yet it an 
this Queſtion 4,07 was diſſeiſed of four Acres ot Land, the King cannot grant it over le- 
be here well fore Entry made by him into ir, becauſe it is a Che in Action Real, and 
e not like to a Choſe in Action Perſonal, or Mixt, as Debt, Ward &c. by 
= ſome; and by ſome Contra, by Reaſon of thoſe Words, that the King 
ſhall be in Poſſeſſion; but this ſeems to be that he thall be in ſuch Pol- 

{eihon as the Abbot was, viz. of the Thing whereot the Abbot had Poi- 

ſefhton, the King has by this Actual Pofſetion ; and of ſuch whereof the 


—_ | | | Abby: 


ng n_ 
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Abbor had only Cauſe of Entry, or Right in Action, of thoſe the King 
ſhall be veſted of a Title of Entry, or Title of Action; but the Thing 
to which he has ſuch Cauſe of Entry or Action, is not by this in him in 
poſſeſſion; and therefore cannot paſs from the King by general Words. 
Quere if the King recites the Diſſeiſin, and how the Right and Action 
is * given thereof to him by the Stature, and grants it ſpecially, it ſeems 
that this is good. Br. Choſe in Action, pl. 14. cites 33 H. 8. © RK 
14. If a Man be accuſed or indicted of Treaſon or Felony, his Lands * Orig. im all 
and Goods cannot be granted to any, no, not ſo much as by promiſe, nor the Editions 
any of his Lands or Goods ſeiſed into the King's Hands before Attain- 1 
der; for when a Subject obtains a Promiſe of the Forteiture, many chow ) * 
Times undue Means and more violent Proſecution is uſed, than the 8 
quiet and juſt Proceeding of the Law would permit, and the Party 
ought to live upon his own until Attainder. 2 Inſt. 48. . „ 
15. The King granted the Office of Searcher in the Port of P. to J. M. 12 465. 
(without granting it to him for Lite; ſo that he had only an Eſtate at ,:; 8 2 
Will ) and afterwards reciting this Grant, granted to Kemp for his Carth 3 50. 
Lite the ſame Office, from and after the Drath, Surrender or Forfeiture of S. C. _ 
M. This was adjudged a good Grant. 12 Mod. 77. Trin. ) W. & M. 8 
the King v. Kemp. | ES, ei, | | hs 1 


8 48288 "PF 2 _ 2 2 We , a» . : 


ths 


— 


g in futuro. Good, and whey 


(Lc. 2) Grant of the King in 
= it ſhall tate Effect. 


v1 to an Eſtate Tail, as well as an Eſtate for Lite, or Years, And laſt- 
| Iv, 
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ly, that the Words (Reverſſonem predit?.) mult be intended of ſuch a Re. 
verſion as the Queen had, and could grant, viz. the Reverſion of the 
Fee, and do not mean the Reverſion in Tail which the had before gran. 
ed to him, and therefore could not grant to him again. And that ſuch 
Words, in the King's Grant, ought not to receive too nice a Conſtruction. 

8 Rep. 13. b. Trin. 7 Jac. Lord Stafford's Caſe. 
And Holt Ch. 5. Grant of an Office of Searcher &c. for Life, after the Death, Sur. 
Ay Nom render or Forfeiture of the former Grant of the ſame Office, which was 
2 an G granted at Vill, is good. And if the King ſhould determine his Will in 
fice to com- the Life of Grantee at Will, without any Surrender er Forfeiture, in ſuch 
mence in fu- Caſe the ſecond Grant ſhall not commence during the Lite ot Grantee at 
turo, when Will ; but in the mean Time the Ing may grant 1t to whom he pleaſes, 


pray Fate Per Holt Ch. J. 12 Mod. 80. Trin. 5 W. & M. The King v. Kemp. 

in Being, to | | Es ; OT 
continue will the Office ſpall t ate Hffect, that it 1s good; ſo if he grant an Office to commence on a Contin. 
gency a Year hence, or the like; for tho' a Freehold cannot commence in Futuro, that is to be under ſtond 
where it is derived cut of an Inheritance. If there be an Office in Fee, and the King has the Inheritance, 
there a Freehold can no more commence in Futuro by Letters Patents than by Livery of Seiſin; ſo js 
Co. Herwick's Caſe. 12 Mod. 80. King v. Kemp. Hut if it be a New J hing created by the King, 
he may conſtitute it in what Manner he pleaſes ; as a Rent de novo, may be granted or created to com. 
mence in Futuro, or on a Contingency, as in the Cafe of Ed. 2. quoted in Corbet's Caſe, in 1 Co. $- 
For it is a Creature of his own, and he may diſpoſe of it as he pleaſes. 12 Mod. 80. King v. Kemp. — 


p 
And to riſe and fall, and to be in Ee, and not in Hlſe, as well as a Rent. Per Halt Ch. J. Skin 


o 


(Lc. 3) Grant determined by Death of the King, or Pa- 
tentee. Os 


1.FAJHERE the King grants to his Tenant, that his Heir after his 
VV Death ſball not le in Nara, or grants to an Abbot that the Covent 


ſhall make an Abbot without Licence of Klettion, if the Tenant dies his 


Heir ſhall be in Ward, or if the Abbot dies, the Covent ſhall not make 

an Abbot without Licence; For in the one Caſe the Grant expired ty 

the Death of the "Tenant, becauſe it was not granted to him and his Heirs; 

and in the other Caſe, becauſe it was not granted to the Abbot and his 

| Swcceſſors ; For when the Grantee is dead, none is alive who can enjoy 

or plead the Grant; Bur where it is granted to the Tenant and his 

+ Irfcems Heirs &c. the Heir ſhall not be in Ward; nor where ſuch Grant as a- 


that it bove is granted to the Abbot and his Succeffors ; [And there] the Grant 
479 f 2 is good clearly; Per Laiconz & nemo contradixit. Br. Patents, pl 30. 


cites * 36 H. 6. 48. hs : 

2. Ita King grants Conuſance of Pleas to F. N. and dies, the Grant is 

not good againſt the other King, in as much as it was not granted for 

the King and his Heirs ; For it is de Jure Corone, and yer Confirma- 
tion of the new King ſhall make it good. Brooke ſays, it ſeems, That 

the firſt Caſe is not Law. Br. Confirmation, pl. 28. cites 2 H. J. 10. 


48. 


Where the 3. Contra of Annuity which charges the Perſon. Ibid. cites S. C. and 


King grants ſavs. ſee M. 2 E. 4. 23, 2 
Office or An- YO) 5 4. 233 24. 


nmuity for Lite &c. which is not a Judicial Office and dies, there needs no Confirmation of the nero Ring; BY 
So of Franchiſe, contra of Judicial Qhicen 


all the Juſtices. Br. Patents, pl. 89. cites 1 K. 3, 4. | 


Br. Confir- 4. If the King for him and his Heirs grants Catalla Felonum & Fugiti©0- 
mation, pl. rim &c. which lie in Grant, and he dies, the Grantee needs uo Cenfirns- 
29. CES S. ion of the new King; but if the Thing be aluſed or miſuſed, as Fair: 
D Market or ſuch like may be, or if it be a Thing Fudicial, or Power grai- 

ed, As to be Fuftice of Peace, Eſcheator, or ſuch like, there he ought - 

| | 8 96 
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22 1— 
— 


And then for this Reaſon there is no need of ſay ing Pro Hwredibus & 


have Confirmation of the new King. Hut it ſeems, that Ve Grant of a 
Thing which lies in Grant is good clearly without thoſe Words (for him and 
his Heirs,) but of Warranty, Covenant, Annuity, or ſuch like, there he 
cught to make it for him and his Heirs. Br. Confirmation, pl. 19. cites 
33H.8. 1 2 
5. A Licence granted by the King to alien in Mortmain ſhall ſerve a- S C. cited 
gainſt the next King, it the Grantor dies, Br, Prerogative, pl. 106. cites b. Tit 1; 
F. N. B. 223. | | FPliz in Sir 
| TC, | | ; Thomas 
Wrotl's Caſe, where it is ſaid, That it ſeems to be good Reaſon, tho' the Grant was not made for the 
King and his Heirs, in as much as it was granted in the Body Politick of the King. — Br. Prerogative, 
pl. 106. adds, that Contra it is ſaid eliewherc of Grant made to the Tenant to alien, this ſhall not ſerve 
againſt the rext King. — Co. Litt. 52. b. ſays, That it was reſolved, Mich. 3 Jac. in C. B. that the 


— 


Licence may be executed after. 


6. King Edw, 6. granted to foreign Merchants to export Merchandizes, 
paying the lit Cuſtoms as any Engliſh Merchants paid; now though the 
Grant did not expreſs Pro ſe & Heredibus, yet becauſe the King had an 
Inheritance in the Cuſtoms as a Prerogative annexed to the Crown, it 
ſeemed to all, that the Grant was good for the Cuſtom. D. 92. a. pl. 17. 
Mich. 1 Mar. Anon. | . 0) 

7. If the King grants to a Man 70 export 1900 7: of Beer, aliquo Sta- 


tuto non Obſtante, and /ays not, for himſelf, his Heirs, aud Succeſſors, 


the Queſtion is, It in ſuch Cate the Grant determines not by his Death, 
it being only a Licence Diſpenſative and revocable before Execution ot 
it? D. 92. a. pl. 17. in an Anonimous Cale there, but no Opinion 

iven. rH 
: 8. The King grants Annuity for Term of Life Percipiendo ad Receptum Ibid. g2. b 
Seaccarii noftri, and does not ſay in his Grant, Pro fe & Hearedibiis & Suc- 9 5 
ceſſoribus ſuts 3 Whether the Heir or Succeſſor ſhall be charged with this? r 
and the. Habendum was, Percipiendum ad Receptum Scaccarii noſtri of gyroth's 
per Manus Theſaurarii Camerariurum noftrorum ibidem pro Tempore exiſtent, Cate, tha 
And this Grant was pro Servitio tam Regi H. 8 quam dicto Kegi Y = wen | 
L. 6. impenſ. It was debated in Serjeant's Inn; And by the Opinion of the Retelu. 
Cordel Solicitor, Griffith Attorney, Dyer one of the Queen's Serjeants, tion of the 
Whiddon, Brooke Ch. Baron, Morgan and Bromley Ch. J. the Annuity Juſtices a- 
is determined by Death of the King; But Stamford, Saunders, Brown, * was, 
and Portman held the contrary. Ideo Quere. Andit was ſtrongly held, Le _ 
that the Grant is void to charge the Perſon ot the King, and without 9 1 
leu ing certainly by whoſe Hand it ſhall be rendered, the Grant is void; Evecutione a= 
And this by the Opinion of Fitzh. in N. B. laſt Caſe in Writ of Annuity; 9 ro 

| 2. 15 

Succeſſoribus Regis; but by reaſon of the latt Words, viz. Scaccary 8 
mſtri per Manus Theſaur. & noſtrorum, this refers only to King E. 6. and need of the 
theretore the Eftate in theAnnuity was limited, and by theKing's Death * 
determined. D. 92. a. b. pl. 19. e %% 

9. Queen Mary, Ex ſpecialia-gratia &c. made a Grant to A. B. to Ibid. Marg. 
keep a Tavern and jell Wines by Retail Non Oiftante the + Statute 1 Ed. 6. in 3 Jo 
which the commanded her Officers to permit the Patentee to keep a Tavern and Phat 15 b 


ſell &c. tor Lite; Carlin held the Diſpenſation perpetual during the Lite the King 


of A, B. and that he is, as it were, exempted out of the Stature utterly, grants Land 


or otherwiſe the Licence being once put in Ure is immediately deter- 2 . 


mined &c. But Dyer and Saunders contra, and that there ought to be 6 tents, and 
certain Time and Liiitation of the Prince's Pleaſure, How long the Dil- [ays rot for 
penſation and Licence ſhould continue, and that by the Death of the n Jorg, he 
Prince this Commandment ſhall utterly ceaſe. Ideo Quære Legem. D. - — 1 oe | 
270. pl. 22. Hill. 10 Eliz. Anon, 5 3 N nd not dr 
| 5 | | | | OED Term cf 
TH which 8 Cole affirmed in C. B Paſch. 8 July, and that he denied the Opinion of Choke 
4:8. M EK... | | : OT 
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C cited 10. Wine Licence was granted by the King Pro ſe & Hzredibus to A, 
Fer. and B. and their Aſſigns, to fell Wine in ſuch a Vill. Adjudged, Thar 
2 '% this continues notwirhſtanding the Demiſe of the King. Sid. 67. Mich, 
k in Caſe 12 Car. 2. C. B. Young v. Wright. | 
of Thomas 11. And per Bridgman 8 This Caſe differs from Caſes of a naked 
v. Sorrel Authority, in as much as the King who makes the Grant has an Intereſt 
ſays, Ta ot Inheritance in the Thing which he grants; And he likened it to the 
paſſed ) Caſe where the King granted 10 /. our of Tonnage and Poundage ; This iz 
way of Ne. good, tho' Tonnage &c. then ceaſed by the Parliament's not granting it, 
15 * Sid. 7. in Caſe of Young v. Wright, I 


heir Right before the Statute was made. 


12. So if the King grant the Teuihs or Fifteenths of D. to J. S. 70 
the Clergy at the time have not granted it to the King, yet the Grant is good, 
Becauſe the Inheritance is in the King, tho” not then in Prender, and ſo 
a fortiori the Grant thall be good in the principal Caſe of the Wine Li- 
cence. Sid. 7. in Caſe of Young v. Wright. ODT Pos 

13. Scire tacias to repeal a Patent; The Caſe was, That King Ch. J. 
granted to one P. the Office of Under-ſearcher &c. durante beneplacito noſtrs, 
and after King Ch. II. was reſtored, he ſent his Privy Signet to the Lord 

Treaſurer to confirm P. in his Place. F. obtained a Patent from King Ch. 
II. of this Place without taking Notice of ths former Patent to P. And 

the Queſtion was, Whether this ſecond Patent was void by the Stat. 
6 H. 8. cap. 15. It was agreed on all Hands, that the King's Privy 

Signet did but intimate the King's Mind, bur could transfer no Inter- 
eſt. But the Lord Chancellor, Windham, and Rainstord inclined, 
That the Patent was vcid, and the Scire facias to be quaſhed without 
better Cauſe ſhewn, Freem. Rep. 71. Hill. 1672. the King v. Foſter, 


— 


B 


(K. c) Grant of the King. Prerogative. What Imm- 
A.c)pl. 1. * ; = 
Ancient De 1ties the King may grant. f 
meine (8) | 1 55 | | | 
and other, 1. ThE King may grant, that the Citizens of a Vill ſhall be quit of 
proper Titles. T Toll in every City and V ill in England of all their Perchandizes 
2. 3 E. 1. Rot. Clauſo Memb. 8 H. 3. Grant that for ſuch time 
J. S. ſhall be free De Summonitionibus coram juſticiariis Itinerantibus 
bus [coram] Juſtic. Jtinerant, ram ad Communia Placita quam ad 
3 Placira de Foreſta. | „ 5 
0 a Grant 


Se be. 3, 2 3E. 1, Charter-Rolls. Memb. 3. Quietation from Tel 
from Pay- 


per rotum Regnum, ro Civibus et Honmuinibus Bathonum et Epil 

age, which | 1 5 | 

is made Civibus de London. 
Supra. 


See the Caſe of Waller v. Hanger. 3 Bulſt. 1 & And ſee 8. G6; 5 
4. , 6. by his Letters Patents, 20 ID. 6. granted to Corpus 
Christi College in Drford, that they and their Succeſſors and theilt 
Tenants ſhould de diſcharged of Payment of Toll tor Pontage and 


Paſſage in every Place in England ; which ts admitted good. Cr. 4! 
El. * N. between Wood and Hawkſwell, | 


5. 18 E. 1. lih. Parl. x K. 1. Grant to the Biſhop of Covent?! 
md Litchfield, That all his Lands and Men lthert ſint + quiet de 
+ Fol. 199. Murdro &Latrocinio & Shire & Hundred, & de Sectis Shire & Hundred, 

& Auxiliis Vicecom. de Foreſta & Placitis Foreſtæ, & de Yu 8 

| Aſflartis 
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Vivar. & Stagnor. &c. | 
6. 23 C. 1, Rot. Pat. M. 9. The King ad Petitionem 4c. and 

by the Alſent ol the City of London, granted, That J. Hazen of 
London, ſhould for his Lite be tree in the City, de omnibus Tallagiis, 
Auxiliis, Vigiliis & Contributionibus, ratione Terræ & Merchandiſa- 
rum ſuarum. Item, quod non ponatur in Athiis ibidem nec fiat Major, 
e 45 Coronator, Præpoſitus, Aldermannus &c. 1 E. 2. 
Dart 1. M. 15. 2 | 
15 Glanvil, of Lincoln's-Inn, in his Reading in Lent 1629, ſaid, 
That he had ſeen a Patent granted to One, that he ſhould not be com- 
pell'd to be Serjeant, or Fudge, or Knight, D. 52. a. Marg. pl. 1, 


4 ' a —_ K 2 2 ol n 1 — * 9 k- = 270 «I 1 * —_— 


(L. c) Prerogative. Immunities. 


1. 18. E. 1. Not. Chartar. Memb. 20. in Oorſo. B. 1. granted 


great Privileges ro Hoſpicallers c. where are ſuch Words, ſcilicet, 


Omnem Poteſtatem, omnes Libertates & liberas Conſuetudines, quas Re- 
gia Poreſtas conterre poteſt &c. Conteſſit omne Jus, omne Dominium, 
quod ad nos pertinet &c. | | 5 
2. 24 E. 1, Rot. Chartar. Memb. 1. Diſcharge of Cuſtoms and 
— * Priore & Fratrivus de Whittenham, Ordints Car- 
3. H. J. granted 10 the Corporation of Waterford, ©nod omnes et /in- 
gul' Cives et Inhabitantes dictæ Civitatis et omnes et /inguli Mercatores, tam 
iudigenæ quam alienigene de nova Cuftuma vocat. le Pundage viz, De præ- 
/tatione 12 Denariorum de Libra, mmperpetuum ſint quieti et exouerati EC. 


Dav. Rep. 14. a. Mich. 5 Jac. B. R. in Ireland, in the Cafe of Cuſtoms. 


OY. 8 1 


(M. c) Patents. Conſederation. 5 See (G b) 


1. J the King be deceived in the Conſideration which he intended Falſe Cin fi 


1 to have, the Grant is void ; otherwiſe, it not, (Co. 10. 67.) #79 P., 


© adinitted, MY. 5 Ja. Scacc. 6 Ja. Sir Nobert Fabuſon 8 Cale. cn does not 


avoid them; 


As where the King, fer 10 J. to him paid, gives ſuch Land, and tie 101. is not paid, the Patent Is not void. 
Centra, Of Patent granted n falſe Surmiſe, as that the Land came to the King by Attainaer of N. 2 


which is not true, or the like; Quære Diverſitatem. Br. Patents. pl. 100. cites 37 H. 8. — Br. 


37 H. 8. . 316% | 


In all Cafes where the Conſiderations are real, and ſavour of the Land, or extend to ſuch a Real 
Ning, if it be falſe itdeſtroys the Patent, But where the Conſideration is Perſonal ; as ih Conſideration | 
of * Money paid, or for Service done; altho' it be falſe, yet the Patent may be good. Per Popham, 


Atrorney-Gereral, Arg. 3 Le. 248. Mich. 32 Eliz. B. R. in Caſe of Harris v. Wing. 


8 P. Hob. 222. in Caſe of Needler v. the Biſhop of Wincheſter. 


2, Surrender of Letters Parents in Chancery to be cancell'd being 


the Conſideration is good; for the Lord Chancellor or his Oklicers 


ought to cancel [them]. Co. to. 67. b. Contra, Þ. 11. Ja. 
Sracc. St. Saviour Cale, P. 5 Ja, Scacc. P. 6 Ja. Sit 


Robert Johnſon's Cuſe. 


3. Jt 4. feiled of Land for Life, takes New Eſtare of the King, Fob. 203: 
by Letters Patents, in which the ſaw Eſtate ts reciced, and in Con 1.15. 


ſideration of this Eſtate, the King grants it to A. for a certain elmwan 


_ Eſtate, This is a good Gtant, tho there was nor any actual Sur- Hurt ;.8.C. 


render, 


— OE 


_ 
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render, but only a Surrender in Law by the Acceptance of this new 
Patent. Hob. B. 275. 1 ; : = 

. 4. But if Baron and Feme are ſeiſed in Right of the Feme for Life 
S. C _— of the Feme, and the King grants it to the Feme tor Lite of the Feme, 
5. C. cited with Remainders over, by new Letters Patents, in Conſideratton of 
OS __ the Surrender ot the firſt Eſtate. This is a vold Grant, becauſe this 
5 2906: Surrender is not abſolute, tnafmuch as the Feine alter the Oeath of 
Needler v. the Baron, map claim her ancient Eſtate. Pob. N. 25. Berween 
the Biſhop Swain Ann Holman. A ONS 8 
L of Wincheſ- t i 

ex. Hu t. 7. & C. 


Fo a Patent 5. Ik the Ring makes a Leaſe for divers Conſiderations executed 
| Ute _ and it appeacs to the Court, that ſome of chem are not performed in 


exerntory, and truth, the Leaſe ſha?! be adzudged void. 10. 11. Ja, Scacc. St. S 
rot perfem d, VIOUT 'S Cale. Keiolved. | | f 


is void. 


Jenk. 304. pl. 77. cites 5 Rep. 93. b. Ber wick's Caſe. 


6. Tf the King recites, that where B. had ſarrendered to him an 
_ Eſſate for Life, he, in Conüderation of this Surrender, grants it 
3 by Letters Patents to B. t. At chis Surr ender was nat abſolute, 
* Fol. 200. hUt upon * Condition revocable, this is a vold Grant, becauſe the 
King is deceived. Pob. R. 26. 3 ns 
Lane. 18. 7+ If the King leale Land to B. tn Conſideration tam de 201. 
8. paid, quam pro eo quod the ſaid B fuper ſe aitumpht to repair the 
Thing lealed at his own Coſts, (being then greatiy in Decay) and 
to maintain and leave it well repaired; and after the Leflee doth 
not repair it; yet this ſhall not avoid the Leaſe; becavile the King may 
have Action of Covenant upon the Patent againſt the Leilice non 
8 PDromiſe. ©, 8. Ja, Scacc. berween Sacher and EA. 
It isaklaxim 8. Conſiderations paſt, and affirmed to be fo in the Parent, necd 
That if che not be found, or averred to be true. Co. 10. 67, b. ED 
Confidera- 9. But otherwiſe it is the Conſideration be tuture. 


tion, which _ es | 

is for the Benefit of the King, be executed or executory, or be it of Record, or not of Record, be 1 

true, or not duly performed, or if Prejudice may ariſe to the King by reaſon of the Ngn-perfermance thereo!, 
the Letters Patenis are void. 5 Rep. 94. 4 Trin. 39 Eliz in the Exehequer, Barwick's Caſe: 


23 . The Queen granted a Manor for 21 Years. The Grantee granted | 
Ta Bag ” Cotaze Parcel of the ſaid Manor, and atterwards ſurrendered the Manor 


wick's Caſe, to the ®reea, who, in Conſideration of the Surrender, granted him a New 
T.eaſe of the ſaid Manor. The Barons, viz. Periam, Clarke and Evans, 
agreed, That the ſecond Leate made in Conſideration oi the Sarreader, 
whereas all the firit Leaie was not furrendered, was void; Becauſe rhe 
| 8 deceived in the Conſideration. Mo. 393. pl. Fo9. Hill. 37 
E Tal, eons . „„ | 
11, The Lord Chancellor ſaid, That the Service done to the Realin was | 
as valuable as if 5ool. had been given for the Land. Cary 's Rep. 45: 
cites 23 Jan. 1 Jac. Cs 2 DE 3 


12. If the King, in Conſideration of Lad conveyed by J. S. to the | 
Lord Treaſurer tor the King's Uſe, grants to J. S. and the Land conveyed 
by J. S. 1s gotten by Diſſeiſin, and the D/ſſei'ee entery upon the Lord Trea- 
ſurer, yer the King's Grant ſhall ſtand good; for che Conſide ration V 
true, and you muſt not ſtrain it beyond the Words by any Imaginary In- 
tent. Per Hobart Ch. J. Hob. 22 1. ill. 12 ſac. in the Caſe of Need- 
ler v. the er ooo inns eee A 
13. When the King makes a Grant by the Words Ex mero Motu, and | 
net expreſſes a real Conſideration moving his Grant which i fue; NOV 
(tince theſe are Contrarieties, and cannot ſtand together) 252 Law Ball | 


a1 1» 
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judge upon the Conſideration, and ſhall not regard the Clauſe of the Form 
Ex mero Motu, which is Clauſula Clericorum, but ſhall reje& that as the 
Court does the Opinion of the Jury when they find the Fact, and con- 
clude upon it contrary to Law. Per Hobart Ch. J. Hob. 222. Hill. 
12 lac. in the Caſe of Needler v. the Biſhop of Wincheſter. 

14. Void Letters Patents ſurrendered are yet a good Conſideration, be- 
cauſe of the Intention; ſo that every Deceit, or Miſtake in Patents, do not 
vitiate them. Per Holt Ch. J. Skin. 663. Mich. 8. W. 3. B. R. the 
King v. Biſhop of Cheſter. —cites 1 Rep. Alton Wood's Caſe — 6 Rep. 
55. — 1 Rolls 32.—2 RolPs 60. [118] Dickſon's Caſe: 


— * 


(N. c.) Patents of the King; how they ſhall enure. Tp See (G. e) 
boo many Intents. pt 
1. The Patent of the King may enure to three Intents expreſſed in As to make 
the Parent. Co. 10. 28. . e : od nog of 
mike Succeſhon, and to grant a Rent. 10 Rep. 28. a. Mich. 10 Jac. B. R. in Sutton Hoſpital's Caſe. 


0 
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(O. c.) How they ſhall be Expounded. 


1. IF two Conſtructions may be made of the Grant of the King, and The King's 
by one the Grant ſhall be void, and by the other good; then tor apy yu | 
the Honour of the King and the Benefit of the Sttbject ſuch Con „%% 
| | ficial'y for 
ſtruction ſhalt be made that the Grant ſhall be good. Ca. 6. Ain. 6, te Herovr of 
Co. 10. 07; - | | | ae Ant, and 
| | for the Relief 
3 a | i 1 | 5 of the Subject 
and not to make any ſtrict or literal Conſtruction in Subverſion thereof. 6 Rep. 6. a Hill. 9 Fliz. in 
Scacc in Sir John Molyn's Caſe. | | | | 5 
When a Charter of the King may be taken #o two Intents, and both Intents are of Effect and good, in 
many Cafes it ſball be taken to ſuch Intent, as is moſt beneficial for the King; but if it may be taken 10 one 
Intent of Effect, and good, and to another Intent void, and of no Effect, it jball be taken and conſtrued ac- 
cording to ſuch Intent; that the Grant ſhall take Effect, and this in Judgment of the Law ſtands with the 
Intent of the King; For it was not the Intent of the King to make a void Grant. 8 Rep. 167. a. Mich. 
7 Jac. The Earl of Cumberland's Caſe. --5 Mod. 301 Mich. 8 W. 3.8. C. cited Arg. and ſays, That it 
15a good Rule. 8. P. 8 Rep. 56. Mich. 6 Jac. in the Earl of Rutland's Caſe—S, P. 10 Rep. 67. b 
Trin. 11. Jac. in the Church-wardens of St. Saviour's Caſe. ——  S. P. 11 Rep. 11. b. Mich. 10 Jae. 
in the Caſe of Priddle v. Napper. : _— COA of ot is, 8 


2. Patent ex mero Motu ſhall be taken ſtrongeſt for the Party, and a- Br. Charters | 
gainſt the K ing; contra of Patent granted upon Surmiſe, or at the Suit 7 Pardon 
of the Party. Br. Patents pl. 24. cites 37. H. 6. 21. VVV 

3. Antieat Charters, whether they were before Time of Memory or 
after, ought to be conſtrued as the Law was taken when the Charter was 
made, and according to antient Allowance 3 And when any claimed 
before the Juſtices in Eyre any Franchiſes by an antient Charter, tho' it 
had expreſs Words for the Franchiſes claimed; Or if the Words were 

eneral, and a continual Poſſeſſion pleaded of the Franchiſes claimed; 

rif the Claim was by old and obſcure Words, and the Party in pleading 
expounding them to the Court, and averring Contiaual Pdf accord- 
ing to that Expoſition, the Entry always was Inguiratur ſuper Poſſeſſio- 
nem & Uſum. 2 Inſt. 282. 8 5 

4 2 Init. 496, 497. Upon the Statute of Quo Warranto 18 E. 1. ſays, 
The Rule laid down is an excellent one jor Conſtruct ion of the King's 

| — ä Q q Letters 


154 Prerogative of the Kine. 


1 
3 0 


1 Letters Patents, not only of Liberties, but of Lands, Tenements, and 
other Things which he may law fully grant, that they have no ſtrict or 
narrow Interpretation for the overthrowing them, bur ſecundum earundenm 
Plenitudinem judicentur, viz. to have a liberal and favourable Conttruc. 
tion for the making them available in Law uſque ad Plenitudinem, for the 
| Honour of the King; And that it is alſo hereby implied, that they are 
| | to be couſtrued Secundum earum Plenitudinem, viz. as fully and beneficially WE 
as the Law was taken at that Time when they were made; And Lord Coke 
[ adds, That certainly theſe antient Laws were Directions to the Sages of WE 
= the Law for the ConttruEtion of the King's Charters and Letters Patents, 
1 as appears in our Books. J 
| F. 43 Eliz. 1. Enacts, That the Letters Patents of all Grants made by 
| the Oneen ſhall be expounded moſt beneficially to the Patentees, any Miy- 
naming, Miſ-recital, Non-recital &c. notwith/tanding. | 
6. Eyery Gift or Grant of the King has this Condition either expreſſed, or 
implied annexed to it; ſe. Ita quod Patria per Donationem illam magis ſolito nin 
oneretur ſen gravetur 11 Rep. 86. b. Trin. 44 Eliz. in the Caſe of Monopolies, 
| J King James, Ex certa Scientia &c. granted to Jehu Webb, the 
£ = Office of the Maſter 1 as well within the Palace of Weſtminſter, 
| as of the ſaid King elſewhere, during his Life; It was adjudged, That 
j this Grant ſhould have a reaſonable Conſtruction, and extend nor only to 
| when the King himſelf plays in Perſon, but likewiſe 20 Tennis Plays of 
| the King's Houjhold, 8 Rep. 45. Mich. 6 Jac. C. an pap Webb's Cale. 
| | 8. When the King's Grant cannot be conſtru'd to a double Intent, 
38 the ſame is then to be conſtru'd according to the Intent and Meaning ꝙ the 
| | 0 King. Per Williams, J. Bulſt. 6. Hill. ) Jac. in Caſe of the Earl of 
| Shrewsbury v. the Earl of Rutland. | 5 . | 
= Cro. 13 9. The King leaſed tor 21 Years, and the Leſſee, his Executors and 
| 10 © 2 "yak Aſſigns, were thereby tied to repair. And it was moved, that this be- 
Zir john ing the King's Patent, Wherein the Leſſee takes only, and not made by 
| Brett v.Cum- him, whether that Clauſe for the Repairing ſhould be taken and inter- 
| : berland. pretcd as Covenant on the Leſſees Part, to bind him and his Aihgns. 
ITN And reſolv'd, that it ſhould. Cro. J. 240. Paſch. 8 Jac. B. R. Lord 
Eyre v. Strickland... ©: | ö Te OE 
4s if the 10. In ſeveral Caſes tho? the Grant of the King extends to a future 
Wi 5 Time, yet it ſhall be intended of Things preſent and in Eſſe at the Time ot 
ties in all my the Grant. Dav. Rep. 15. a. Mich. 15 Jac. B. R. in Ireland. In b 
Lands, I ſhall the Caſe of Cuſtoins. „ | „ 15 | | 
have the Li- „ F | | | 
berties in the Lands which I had at the Time of the Grant, and not in the Land which I purchaſe after. 
Dav. Rep. 15. a. in the Caſe of Cuſtoms, cites 38 H. 6. 10. a. — So if the King grants Liberties 
in all my Demeſnes, and after a Tenancy eſcheats I ſhall not have the Liberties in the Lands newly 
eſcheated. Dav. Rep. 15 a. in the Caſe of Cuſtoms. — So if the King grants Gels fone Hem 
rumeumque, and after by Parliament an Act is made Felony which was not Felony before, the Grantee all 
not have the Goods of a Perſon attainted of ſuch Felony. Dav. Rep. 15. a. in the Caſe of Cuſtoms. — 
So where, the Biſhop of London has Jura Regalia, and Eſcheats of Treaſon within his County Pala- | 
1 8 me 8 have the Lands of Tenant in Tail, attainted of Treaſon. Day. Rep. 15. a in the 


11. Where there are Words in a Grant of the King, which under ae 
 neral Name comprehend Things Royal and Things Baſe, it ſhall be taken in 
favour of the King; and the Baſe Things ſhall paſs, and the Royal 
| thall remain in the Crown. Dav. Rep. 17. a. in the Caſe of Cuſtoms; 
cites Pl. C. 333. [in the Caſe of Mines.) . 
Without 132. A. was attaint of Treaſon. Tis found by Office, that A. Was 
mY 2 ſeiſed of the Manor of D. the Day of the Treaſon committed. (Where 
| been remir. bit Truth C. was in Poſſeſſon, and it was his Inheritance) The King grants 
| ted, bur e- This to B. in Fee. B. reconveys this Land to the King. The Arrainder 
| ftcpted by He- of A, is annulPd by Act of Parliament. The King by Parent reci?!7.7 
| ceptance of Cs Right, grants the Land to C. by Patent. In this Caſe C is remitte? | 
| | the ſaid Pa- „ . : . . 4 
A kent. to claim to his ancient Right in the Manor. 
| | any other | Jenk. 196, pl. 4 | e 


By all the Judges of England. 
Righ 


w — .» Ll ] nr * 


5 H. 5. 3. Co. Litt. 21. b. 


more ſtrong againſt himſelf, and more favourable againſt a Stranger; 


jjuudice ſhall accrue to the King by Conſtruction or Implication upon his King had 


Grant, any more than he truly intended by it. 5 Rep. S6. Mich. 3 .. J 8, and. 
& 31 Eliz. in Knight's Caſe. „ e 


IJ. S. was ir Yillein, this ſhould not infranchiſe him by Implication. Ibid. —— And if two are indebted to 
the King, and the King releaſes to the One, yet this ſhall not diſcharge the other. Ibid. cites 2 R. 


of Inheritance, Ibid. cites 6 H. 7. 15. and 11 H. 7. 10. 


would paſs. 1 Rep. 46. a. Trin. 42 Eliz. in Altonwood's Caſe. 


I RKep. 46. b. Trin. 42 Eliz. in Altonwood's Cafe, 
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Right than by the Patent. Ibid. cites 33 H. 8. Br. Caſes. 206. — The Recital and Grant amounts 
to a Reſtitution upon Petition of Right. Jenk. 196. pl. 4. (bis.) cites Kelw. 158. 2 H. ;. 17. 


_—y 


13. The Conſtruction made on Grants of the Crown is, That where 
the Intention is plain the Words are taken moſt favourably for the Sub- 


ject. Per Raymond, Ch. J. Gibb. 308, Trin. 5 Geo. 2. Dr. Bentley 


v. Ely (Bithop.) 

14. It was objected by Turton, J. That the general Words ſhould be 
cane d with relation to the Recitals, which Holt, Ch. J. faid was ſo 
ſometimes ;z as when the King deſigns a Profit to himſelf; as in a Grant 
of conceale Lands, and not to diminiſh his Revenue. Bur if there are 
Words to ſhew his Intent, Non Obſftante that they are not concealed, 
there the Patent ſhall be good. Skin. 663. Mich. 8 W. z. B. R. in the 
Caſe of the King v. the Biſhop of Cheſter. — cites Hard, 231. 


A. e 2 
— — 


(O. c. 2) Difference between the Grants of the King and 
à common Perſon, as to the Effect thereof. 


I. TE the King grants Lands by Letters Patents, and ſays not for what 
Time, tis but a Leaſe at Will. D. 270. pl. 22. Marg. cites it as 
adjudg'd 1) E. 3. and affirm'd by Coke in C. B. Paſch. - - - « Jac. And 
he denied the Opinion of Choke 5 E. 4. 8. 21 E. 4. 46. Cro. 76. 
2. * of Dutchy Lands was made by the King in his Minority, yet 
good. D. 209. b. 22. Mich. 3 & 4Eliz. Anon. = 
z. By the Common Law the Grant of every common Perſon is taken 


but Grant of the King is taken more ſtrong againit a Stranger, and 
more favourable as to the King; tho? the Thing which he grants came 
to the King by Purchaſe or Deſcent. Per Weſton, J. Pl. C. 243. Trin. 
4 Eliz. in the Caſe of Willion v. Lord Barkley. "*F 
4. If the King grants a Manor, Except al Courts and Perquiſites, 
it is good; but in the Caſe of a Subject, it is void. D. 288. b. 54. 
Paſch. 12 Eliz. 15 | | „ ft Lo . 8 0 . 
5. The Deed of a Subject has Relation only to the Time of the Deli- 2 L. P. R 

very, and not to the Time of the Date; but the Charter of the King 140 ti. 
has Relation to the Time of the Date, and not to the Time of the De- King. 
livery ; inaſmuch as Matters of Record by Preſumption of Law, im 

ort Truth in them. Per all * Pl. C. 491. Mich. 18 & 19 

liz. in the Caſe of Lud ford v. Gretton. 5 5 
6. The Grants of the King are tavourably interpreted, ſo as xo Pre- H if the | 


and in truth 


| l 3. 7. 
21 E. 4. 46. and 34 H. 6. And if the King releaſes all Demands, this ſhall not releaſe a Rinbe 


J. If the King has two Manors A. and B. and grants totum illud Ma- 
nerium de A. & B. Cum Pertinentiis in the County of C. the Grant is 
void as to the King. In the Caſe of a common Perſon both Manors 


8. By the Words (Omnes terras Dominicales Manerii de W.) — In 


the King's Cafe, Cuſtomary Lands held by Copy, Parcel of the ſame 
Manor, thall not paſs ; but otherwiſe it is in Caſe of a common Perſon, 


e 
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See Pre- 


ſcription 


(M) pl. 75 8, 
9 | 


See Conu- 


ſance (D.) 

* Br, Patents, 
pl. 27 cites 
8. E. 


Br. Patents, 


pl. 21 che: 


Br. Patents, 
pl. 27. cites 


. 


Fol. 201. 


Br. Patents, 
pl. 27. cites 
„. 


9 Rep. 29. a. 


Per the Re- 
porter. 


* Orig. is 
(D'execu- 
el0n ) 


—— 


(P. c) Patents Allowance. What Patents need 
| Allowance. 


'# F HE Charter of the King granted before Time of Memory is not of 
any Value now. 8 H. 6. 4. b. | | 

2, Conuſance of Pleas granted before Time of Memory is not of 
an Wanne few. if 1 bas x been allowed fince Time of Pemory. 

+ 0, 14 0. 0, 12. U. . | 88 . 

;. 4 Grant de Carallis of ftich Men as ſhall be outlawed in a per: 
ſonal Action betore Time of Memory, is not of Value without Con- 
irmafion. - 11 . 6. 50D. 2 
4+ A Releaſe of a Corody by the King to an Abbot before Time of 
Memorp ts not auy Otlcharge now, ik it has not been allowed ſince 
Time of Pemorp, tho the King never was ſeiſed of the Corody atter 
the Ws ; for it is due of common Right, tf there be no Diſcharge, 
14 E 12. N ; | | | | 

5. If the King had granted to one before Time of Memory, that he 
and his Heirs thould not be impanell'd in any Jury, pet this hail not 


be any Otfcharge without Allowance, tho' he had never been im 


anelled afterwards, yet he had not * any Means to compel the 
Sheriff to tinpanel him. 14 I), 6, 1a. b. 2 bel 0 


6. Ik the King before Tune of Memorp granted to another, chat 


he and his Heirs ſhould be diſcharged of Toll, this is not any Dif 
charge without Allowance. 14 Þ. 6. 12. l 5 

7. Ik a Pan pleads the Charter ofthe King, dated before Time ac. 
of Goods and Chattels of Felons, then he may prefcribe to have tr 


with a Confirmation after Time cc. Kel. 8. I. 8. 199, = 
8. Ik a Yan ſhews the Commencement of a Sanctuary, ſeilicet, if he 


ſhews the Letters Patents of the King, and the Bulls of che Pope, 
dated before Time cc. then he may prelcribe with Confitmation atrer 

9. It Charter * of Exemption of Fury, or the like, be ſhewn in the Time 
of the ſame King who granted it, there needs no Writ of Allowance. Per 
Opinionems but Brooke makes a Quzre. Br. Parents, pl. 84. cites 39 


E. 3. 25. 


1. King H. 2. founded the Abbey of St. Bartholomew in London, 


and granted that they ſhould be as free in the Church as the King was in 
his Crown. It was ſaid by ſome that the King was not barr'd of Corody 
and Penjion by ſuch general Words, becauſe they are incident to him as 


| Founder. Hody, Treſham and Portington held the Grant good; and 


Portington held it good without Allowance. But Paſton, June and Vamp 


held it not good without Allowance. Br. Patents, pl. 27. cites 14 H. 6. 12. 


in Eire ; but otherwiſe it is of a Thing lying in Preſcription without 


II. What can't paſs without Charter, is not good without Allowance 


| Charter 5 for Uſage makes it as Leets, Walſes, | Strays. Per Coke Ch. 
J. Roll. R. 194. in Caſe of the King v. Wray. fn 2 


* 


12. Grants of Franchiſes and Liberties muſt be allowed in Ey re; and 


ſo my Lord Rolls muſt be underſtood in his Abridgment. 2 Mod. 322. 


Trin. 34 Car. 2. B. R. in Caſe of James v. Trollop. 


(Q. c.) Patents Allowance. What Allowance will be Pe- 


"24 I Allowance has been of Conuſance in Eyre, this is peremptory 


remptory to the King. 


to the Ring. 44 E. 3. 18% 


Z. But 
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4. The King granted to the Burgeſſes of it they f/o | 
pleaded Extra n 3. Walls tut before 44 Bailiffs of T. of Things done 41 . 


——_—_— 


. Prerogative of the King. 157 
2. But if Conuſance has been allowed in B. againſt the Law, yet 9 
if afterwards it appears to the Court that it was not well granted 


bekore, they ought not to grant it again. 44 E. 3. 18. 


„„ _ OY | * ll „ 


* ” 2 m_ | * 


td. * i 
r 


(R. c.) Patents. Grants. { What] ſhall paſs by general K 0 1200 
Words, with Reference to other Perſon or Thing. 2 
I. HEN the Charter of the King in general Terms refers to a 
Cerrainry, it contains as expreſs Mention as if the Cer- 
tainty had been erpreſs'd in the Charter, tho' the Certainty to which 
the Neem ts, be not of Record, but lies in Averment by Matter * See (L. b) 
en Pas, or in Fact. Co. 10. hitler. 64. Reſolved Co. 9. Count r. 


| Salop 46. b. „ 


— g , 4 - * 2 2 
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—— 


1. F the King grants to another to be exempt of Admiral Juriſdic- No Exemp. | 


* 


tion of Things within a certain Liberty, this is not good with- ow from or- 
out giving {Power to have Admiral Jurisdicrion there; for if it ſhould dc ,b. 
be good, there would be a Failure of Juſtice. Trin. 15 Car. B. R. pleaded, but 


between and Sidſon. Per Curiam. Prohibition denied the Party 


in this Caſe to the Court of Admiralty upon this Realon, and the 92% 7 here 
Court ſaid that this was lo relolved in the Cale of Coleherbert. a furiſdietion 


Wit hin the 


| N | ; Place exemp- 
ted, in arhat Manner Juſtice may be done; for the King can't grant an Exemption without ſuch a Prey. 
ſion; for a total Exemption from Juſtice can't be. Per Holt Ch. J. Skin. 685. Brown v. Borlace. 


2. King H. 4. had granted to the Rector of Edington, his Confreres Bur Brooke 
and Succetfors, that when any Tax or Tallage by the Commonalty, or Tenth ſays, dee 
by the Clergy, ſpall be granted to him, that the Rector and his Succeſſors, _ Bs 15 
their Goods, Chattels, Lands and Poſſeſſion ſhall be diſcharged cf it; and 3 


heritable to 


that a Tenth was granted to the King by his Clergy, and the Collec- hold his 
- tors upon their Payment prayed to be diſcharged of 10 J. to be levied Parliament, 


upon the Rector, which they could not levy by Reaſon of the Grant 8 when 
atoreſaid ; and the Rector came and put in a Plea, containing this Mat- 1 1 
ter, and prayed to be diſmiſs'd; and the King's Attorney demurr'd. heritance to 
And per Forteſcue, the Grant is void; tor it vas at in the King at the the King. 
Time of the Grant. And per Newton, The Grant here is not good; for ** ® ſecms; 


Tenths and Fifteenths are at the Will of the People; and rheretore the King Dan the 


beſt Opinion 


5 is not Inheritable to it. Br. Patents, pl. 1 6. cites 19 H. 6. 62. the Grant is 


ood, and 


that the Rector may plead by Relutter, and ſoall not be compelled to ſue by Petition of it, nor to have Writ of 


Covenant againſt a common Perſon upon ſuch a Grant by him, as to hold without Impeachment of 


3. In Attaint, a Man ſhewed forth Charter of the King, That he ſhould For more ct 
net be fewora in Afſize Furies nor Attaints, and praxes Allowance thereof. 8 ; 
Quære; For a Juror upon Attaint thall expend 20 |. and if hereby there (A 8 5 
thall any Default, then it ſeems that the Charter, by this, ſhall be voidʒj 


and ' it is ſaid that Sir Richard Newton diſallowed ſuch Charter for this 


Cauſe, and ſo he may well by the Words ot the Statute of Marlebridge. 
14. Br. Exemption. pl. 10. cites 34 H. 6. 23 | ; 


7 +a that they ſhould not be im- 


And 


- ſeen a Patent 


the Writ to 


Pit 
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And by ſome the Grant is void; For the King cannot compel a Man to 
ſue Extra Bancum unleſs he will; But the beſt Opinion was contra; and 
that it lands with fuſtice that che King may grant Conuſance of Pleas, 
and fo ot Grant ot Things done in D. to be tried in B. Br. Patents pl. 6. 
cites 12. E. 4. 17. 8 
D. 52. Marg. 6. The K ing cannot grant a Charter of Exemption to any Man to be 
pl. 1. lays, freed from. Election of Knight, Citizen, or Burgeſs of the Parliament (as 
* he may do of ſome interior Ottice or Places) becauſe the Elections of them 
Reading ought to be free, and his Attendance is for the Service of the Whole 
Lent 1629. Realm, and tor the Benefit ot the King and his People, and 7he whole 
faid, He had Cymmonwealth hath an Intereſt therein; and thereſore a Charter of Exemp- 


-anted AO EY Ws 
33 be that Caſe, was by Act of Parliament enacted, and declared to be void. 


ſhould not And tho' we find ſome Precedents, that Lords of Parliament have ſued out 
be compell'd Charters of Exemption from their Service in Parliament, yet thoſe Char- 
to be er ſeant, ters are holden to be void; For though they be not eligible, as is afore- 


a . . , * . 2 — Y 
8 ſaid, yet their Service in Parliament is for the whole Realm, and for 


he took this the Benefit of che King and his People, of which Service he cannot be 


Difference, exempted by any Letters Patents. And if he hath Læſam Phantaſiam, 


Such Things or be extremely fick, or the like, theſe be good Cauſes of his Excuſe in 
as are in the | 


| Kingro not coming, but no Cauſe of Exemption; for he may recover his Memory 
make, as to and Health &c. So as the ſaid Precedents were Grants de Facto, not de 
be a Judge Jure; tor if the King cannot grant a Charter of Exemprion from being 


Kmel 5 : — . 5 a . . f . | 5 
. King of the grand Aſſiſe in a Writ of Right, or of a ſury in an Artuint, for 


may diſpenſe the Miſchief that may follow in thoſe private Actions; a tortiori, he can- 


with ; But of not grant any Exemprion to a Lord of Parliament; For his Service in 


ſuch Things Parliament is publick tor the whole Realm. But it any Lord of Parlia- 


. hg be be ſo aged, impotent, or lick, as he cannot conveniently, without great 
5 Pant, Danger, travel to the High Court of Parliament, he may have Licenſe 


tho' the ot the King under the Great Seal to be abſent from the ſame, during the 


King ſends Continuance or Prorogation thereof; but if the Rehearſal be not true, or 


a dee in Parliament; Or without any ſuch Licenſe obtained, if he be ſo aged, 


to clect impotent or fick, as is aforeſaid, and yet is amerced for his Abſence, he 


Knight of the may reaſonably and honeſtly excuſe himſelf by the Statute of 5 R. 2. 


Shire or Pur- 
geſs, he can- 4+ Inſt. 49. Cap. I. 


not diſpenſe. 


7 The King granted to the City of Canterbury, a Privilege to be ex- 


Lev. 159. empted from ſerving on Furies out of their Gin, excepting only in Caſes 


800 Por of Treaſon ; and in expreſs Words that they ſhould not ſerve Coram ipſo 
ne 


King v. the Rege; And it was agreed by all, that without ſuch expreſs Clauſe, the 


City of Can- Grant would nor exempt them from ſerving on juries in the Court ot 


tervury — B, R. Sid. 243. Paſch. 1) Car. 2. B. R. The King v. Percival & al. 


Raym. 117 
ay! ' 5 


Os ka — Hard. 389. 8. C. 


2 Keb. 50. 8. It was agreed per omnes, that though the Privileges of London are 
pl. 4 & 54. confirmed by Parliament, the King may by his Charter grant Exemptions = 
pl 14. S C trom them. Sid. 288. Trin. 18 Car. 2. B. R. in the Caſe of Swallow v. 


a | them. 
e City of the City ot London. 


London. v. 9. In Replevin, the Detendant avowed the Taking as a Diſtreſs to- 
Swallow. wards the repairing the Highways. The Plaintiff replied and ſer forth a 
Grant from the King for exempting the Lands, where &c. from that 
Duty: It was argued, that ſuch Grant was nor ſufficient, becauſe it was 
prior to the making this Statute, and ſo before any Cauſe of Action, and 
Judgment accordingly was given for the Avowant. 3 Mod. 96. Hill. 
r Jac. 2. Brett. v. Whitchot. TT” 
10. Exempt Juriſdiction zs this, and was granted to Cities and Towns 
orpCorate tor Benefit of Trade; it was a Grant to the Freemen of ſuch 4 


City 


tion that King H. 6. had made to the Citizens of York, of Exemption in 


if he recover his Health, ſo as he become able to travel, he muſt attend 


— 4 > 


—_ 
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City or Town, that they ſhould not be impleaded out of their City or Town; 
and this Grant was good, if there were a, Court in the City or Town, to 
hold Plea of the Matter. Per Holt Ch. J. 12 Mod. 644. In the Caſe of 
Croſie v. Smith. | | | | 
11. As to an Exempt Furiſdiction, that always is for the Benefit and Eaſe S. P. Per 
of the Refrants within ſuch a Vill, Borough &c. not to be ſued out of Holt Ch. J. 
their Vill &c. And then ſure they may wave that Benefit, and remove 22, 1d 644. 
2 | , | A | ng pe in Caſe of 
their Cauſes to the ſuperior Courts; And if one, who is within an Ex- Croſſe , 
empt Juriſdiction, be impleaded out of it, his Way is to plead it, and the Smith. 
Lord has nothing to do with it. 12 Mod: 666. In the Caſe of Taylor v. 
Reignolds. 3 _ 
12. Lord Lieutenant of Middleſex is empowered by the 14 Car. 2. to 
inflict a Penalty of 20 1. upon Perſons fo and ſo qualified for not finding 
a Horſe &c. to ſerve in the Militia. King Cha. 2. in the 15th Vear of his 
Reign, granted to the College of Phylicians a Charter of Exemption 
from bearing or providing Arms to ſerve in the Militia, by which Charter 
another is recited, which was granted to the ſaid College by H. 8. and 
another by Ja. 1. exempting them from {ſeveral Services. It was ſtrongly 
argued Pro & Con. whether the King could grant Charters of Exemption 
trom Penalties &c. impoſed by AF of Parliament. The Court, upon the 
firſt Argument, declared it a Caſe of great Difficulty, and Conſequence as 
to the Prerogative of the King, and the general Right of rhe Subject, 
and therefore ought not to be determined on a Caſe ſtated. But upon this 
füirſt Argument, the Ch. J. was oi Opinion, that the King by his Prero- mn 
gative could not diſpenſe with an Act of Parliament which was made for + RK 
the puhlick Good of the whole Nation; But the Queſtion in this Cale 
was, Whether this Statute had diveſted the King of any Part of his Prero- 
gative, or whether it was made to eaſe him of the Care of Arraying 
Militia, and intruſt ing the Lieutenants and other Officers therewith ; For if 
it was, then it did not diveſt him of any Authority he had before che Act. 
Now he was of Opinion, that this Charter did not 8 the Phylicians 
trom being contributory to the finding Men to ſerve in the Militia, tho' 
probably it might exempt them from Perſonal Duties; yer it cannot be in- 
terred from thence, that he might exempt them from being contributory to 
others to perform thoſe Duties which are required by an Act of Parlia- 
ment, eſpecially where the Subject hath an 8 that ſuch Duties 
ſhould be performed, or a Loſs if they ſhould nor, and the better Opinion 
leemed to be, that the King could nor exempt in ſuch Caſes. That in 
the principal Caſe, the Contribution to be made to the finding a Man 
with Arms to ſerve in the Militia, is a Charge upon the Lands, 
46 well as on the Perſons of the Owners; and if this Charter of Ex- 
emption ſhould be good, it would increaſe the Charge on all the | . 
Lands of Perſons not exempted, which would be a very great Damage to 4 F : or to 
ſuch Perſons, becauſe the Phylicians who are exempred are a conſiderable Bridge;butof 
Body of Men in every County; for which Reaſon it would be very hard Contribution 
if che King had Power to leſſen the Tax impoſed upon one Man, and to a Bridge, 
charge it upon another; Belides the King cannot exempt in any Caſe where „Ae, - 
le Subjeft hath an Intereſt, As where particular Perſons are bound by Pre- . * 
ſcription or Tenure to * repair Bridges, the King cannot exempt them from F. N. B. 
Tepatring ; becauſe all the Sabiads have a common Benefit to paſs and re- [230] 524. 
pals over publick Bridges; But it was adjourned for a farther Argument. 3 
Mod. 18, 19 Mich. 7 Geo: 1921. The Caſe of Sir Hans Sloane, Preſi- Ache proy 
dent of the College of Phylicians. 5 3 E. 3. 


(T. c.) 


the Collec- 91 E. . ö 
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O. c.) Exemption. To what Thing it ſhall extend, 


Fol. 202. 
N F the Kt ants to a Biſhop quod ia Maneria, & 
I. e Kin n , quod omnia Maneria, & om 

I Terræ & 4 Feoda, ot the {aid Biſhop and his Succeſſors har vp 
perpetuum Libera ſint & quiera of ſuch Foreſt of the King c. The Biſhop 
alta Maneria ſua Terras x Homines ſuos clamare non poteſt efle 
quieta de Foreſta, quam illa quæ tempore Confectionis illius Chartæ 
juerunt in Seiſma of the {aid Biſhop. 18 E. 1. lib. Parl. 1. Biſhop of 

Coventry and Litchfield's Cale, 5 
2. Ik the King grants to an Abbot, That he & Homines ſui fin: 
quieri ab omni Theolonio in omni Foro & in omnibus Nundinis, & in 
omni tranſitu Portuum Viarum & Marium, per totum Regnum noſtrum 
& omnia Mercata ſua & Hominum ſuorum &c. The Abbot and his 
Men ſhall be only quit Ex Præſtatione Theolonit in Venditionibus 
> Emptionibus per ipſos tactis de Necettariis ſuis, ut in Viétu, Veſtitu, 
& ſimilibus + hoc ad Opus (134 Shaq ipſorum Abbatis, & Hominum 
ſuorum, led fi prædictus Abbas aut Homines ſut Emptiones, (cu 
Venditiones fecerint ur Mercatores communes, & de communibus 
Merchandiſis & Rattone Merchandilarum factend. debent Theoloni- 

om ficut & cæteri Mercatores communes, Non Obſtante Charta 
F 3. No Franchiſe, nor Charter of Exemption, ſhall be a/lgwed againſt the 
Ring, nor Array ſhall not be challenged againſt the King. Br. Prerogi- 

| tive. pl. 87. cites 38 Aſſ. 19. N 

Pr. Patents, 4. Grant was made by the King to the Abbot of C. that he ſhould nt 


x be Collector of the Tenths granted per Clerum Angliæ, and Tenths were 


enk. 138. granted by the Province of Canterbury, and the Abbot was appointed to 


pl. 83. cites be Collector of ir by the Archbiſhop of C. and pleaded his Patent in 
21 E 4. 48. the Exchequer to be diſcharged, inaſmuch as this Tenth was not 


The .#bbotef granted per totum Clerum Angliæ; For the Province of York granted 
HW althan!'s 


Caſe. S Ce nothing. And alſo the Convocation granted that no Perſon privileged 


Ard Judge ſhould be diſcharged &c. bur this is not to the Purpoſe; For this 


Jenkins lays cannot toll the Power of the Grant of the King; And yet Per Cur. the 


this is a good : "3 1 2 "a Regs 
de bo Grant is good, though it be not by all the Clergy ; For the Province 


Nice Con. Of Canterbury and York do not intermeddle; And alſo the one and 
ſtructions of the other is Clerum Angliz ; For if one be bound to pay 20 1. if Men 


ide Kirg's of L. come to B. there if two Men of L. come to B. the Obligor hall 


: fo unto a pay the 201. tho? all the Men of L. do not come to B. and alſo the 


% him. Patent is Ex certa Scientia & mero Motu, which is taken moſt ſtrongly 


S. P. Br. againſt the King; Contra of Patent upon Suggeſtion; And the not 


Exemption. ſhewing of the Patent in the Convocation Houle is no Eſtoppel againſt 


+ 14. cites the Abbot ; For they can neither allow nor diſallow it there; And it 


| Rn, 4 is no Matter tho? the Abbot was one of them in the Convocetion who 


King may granted the Tenths; For this is Diverſis Reſpectibus, and therefore 
exempt. rhe Patent and Grant is good. Per, Cur. Br, Exemption, pl. 9. cites 


Clerks from = | 
tion of Tenths, tho' the Biſhop be inheritable to name Collectors; and that upon ſuch Diſcharge the 
Biſhop ought to name and certify to the Exchequer another Collector. And if Je «ho is ſo exenpted 
takes upon him tle Collection in one County, yet he may plead his Patent as to another Ceunty, if he be aſ⸗ 


ſigned Collector there. Br. Patents, pl. go. cites Ss. C. 


5. If the King grants to one a Franchiſe Royal, ſcilicer, That he 
and his Heirs ſhall be quit of 7% &e. If he dies without Heir of the 
part of the Father, the Heir of the Part of the Mother thall have Ad- 
vantage of this Diſcharge. Pl. C. 445 b. Paſch. 15 Eliz, in the Cale 0! 

Clere v. Broke alias Cobham,—cites 49 E. 3. 


6. The 


ä — — 
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Prerogative of the King. 5 16 1 


6. The Queen granted by Letters Patents to Pelham, that he ſhould 
not be Bailiff, Conſtable, or other Officer or Miniſter, /icet eligatur. Ad- 
judged that this Grant ſhall not diſcharge him, if the Queen make 
him Sheriff of a County; for the Word Officer in the Patent, ſhall not ex- 
tend to Royal Officers; And alſo the making of a Sheriff is not by E- 
lection, but by Denomination only of the Queen; fo that it he have 
not theſe Words ( Licet eligatur per nos) he ſhall be Sheriff. Held before 
the Treaſurer and the Barons in the Exchequer Chamber, And they 
ſaid it was the Opinion alſo of Ld. Chancellor Bromley. Godb. 21. pl. 
28. Paſch. 25 Eliz:; Pelham's Caſe. VOSS | 


— 
6 


| (U. c) * Liberties: | | X Liberties 
| De | | ; in this Place 

| WY . 6 * <4 i — 1 - 7 . ſi ify the 
1. A Pong the Petitions of the Parllament 18 E. 1. fol. 3. there Ffanthig; 
is {Uch Petition, D rioriſſa de Auribium petit Allocationem and Privi- - 
Chartarum itarum, Fines, Amerciamenta hominum ſuorum, Eſtoveria 88 N 
ſua, Viſum Foreſtarum & plurimas alias Libertates in Nova Foretta & h 9 ara 5 
pro tenentibus in Woodrowe 3 quæ omnia Rex conceffit juxta formam Git of a 
Chartarum ſuarum & præcepit Chancellar. &c, King, as the 
| Chattles of Felons, Outlaws, and the like, or which the Subject claims by Preſcription; 4 Wieck, 
Waif, Stray &c. 2 Inſt. 47. 15 YE | | | | 


2. And among the ſaid Petitions, fol. 2. Radtilphus Pipard petit 
quod uri pothr Regalibus Libertatibus in Manerio ſuo de H. ſicut lo- 
hannes Gittord coram Rege recognovit & c Conceſſum eſt per Concili- 
_ quod lic fiat & Baronibus de Scaccario mandatur in forma præ- 
V . | 9 5 
3. 12 E. 1. Rot. Malliæ. Memb. 1. The King granted Retur- 
num Brey ium to the Biſhop of Bangor cc. 35 E. 1. Rot, Chartar. 
Memb. 16, fuch Grant. 1 
IJ. King H. 3. granted to the Vill of Shrewsbury Authority ro 
—y is their Marker, ſcilicet, a Haltpenny of every &c. Tr. 43 
5. Rot. Parl. 43 E. 3: n. The City of London, and all other 
Cities and Boroughs of England pray, That where it is contained 
n the Great Charter, that they ought to have their Franchiſes which 
were confirmed by divers Prögenitors of the King to ſuſtam their 
Charges, and among others they have uſed, char none thould tell 
Merchandizes nor Victuals at Retail, it they were not intranchi- 
led within the Cities and Burghs, the which Uſage they have had in 
the Time of all his PProgenitors, and in his Time till the ninth ear 
ot his Reign, * which was then taken away, to the undoing of his , Orig ;, 
laid Cities and Burghs ; they pray, That it pleaſe the King in this (que four 
Parliament to confirm their Franchiſes granted to them, notwith fiir rolne en 
ſtanding the Statutes and Ordinances made to the contrary, and pkg 
that none fell at Retail within the ſaid Cities and Burghs, + if he be Jie Cue 
nt a Man intranchiled among them, and chat no Merchant alien gc.) -—— 
buy of other Merchant alien any Merchandizes nor t Wares Within the SAL 
Cities and Burghs to ſell again. Anſwered, It is aſſented, that thoſe 3 
or London and no other ſell at Retail Victual only, and this of the S 701 be 
elpecial Grace of the King till the next Parliament, that it be well (O01 
ruled and governed in the mean time to the Common {Irofit ; and 
{1s the Jutention of the King, that no 4rejudice be done to the 
Allens who have Franchiſes by Charters of Kings, . 


8 N. 


162 Prerogative of the King. 


— 


6. E. 1. Rot. Pat. Memb. 5. in Dorſo. Commiſſion ad In 
quirendum ſi Warrmus Filius # Peres Th. M. habere debeat Fur- 
cas ad Manerium ſuum de W. & Judicium de Malefactoribus ibidem 
captis pro Feloniis & aliis Tranſgreſſionibus factis £9 quod Abbas de 
Glaſtenbury ipſius hujuſmodi furcas nuper Vento proſtratas iterum 
[cyare non perauttit. | 
7. 8 E. 1. Rot. Pat. Memb. 1. Cum Hen, quondam Rex Anglie 
primus per Chartam conceſfit Radulpho de Monte Caniſio, quod Ter- 
ræ ejus & homines ſui ſint quieti de Shiris & Hundred. & omnibus querelis 
quæ pertinent ad Shiras & Hundred. Excepto Murdro & Theſauro, & 
Willielmus de Monte Caniſio & omnes Anteceſſores ſui virtute Conceſ— 
ſionis prædictæ habuerunt Viſum Franci Plegii & Turnum Vic. in omni— 
bus Terris & Feodis ſuis donec nos Viſum & Turnum prædictum de ho— 
minibus & Tenentibus ſuis in Curia noſtra coram Juſticiariis noſtris ulti- 
mo Itinerantibus in Comitatu Cant. per Conſiderat. ejuſd. Cur. verſus 
præfat. Willielmum difrationaſſemus Occaſione abuſus earundem Liber- 
tat. Nos nunc Viſum & Turnum prædictum in Terris & Feodis ſuis illi 
| : reſticumus Ke. | | 805 | 
"Proves RE Pat: 21 E. 3, N. 1). The Commons pray, for that the 
Abr. 54 21 Franchiles have been ſo largely granted in Times pafſeo by our ſaid 


F. z. No. 17. Lord the King, that all this Land is“ almoſt ali micranchiled, to the 


——* Orig. great + Arerilement and Eſtenyſment of the Common Law, and in 
= gp nl great Dppreſſion of the People. Pleaſe our Lord the King to reſtrain 
me Enelim WICH Grants for the time to come. Aniwecr, The King will order, 
of thois that the Franchiles which ſhall be granted thatt be made by good 
Words. Adpllement. 8 
9. The King made a Corporation, and granted to the Bailiffs and 
Citizens their Heirs and Succeſſors, that the Bailiſf and Recorder ot the ſaid 
City for the Trme being, or two of them, of whom the Recorder to be one, Una 


cui eee aliis Perſonis per nos &c. ad hoc Aſjignatis, ſhall be Fuſtices 


of Gaol-Delivery for the ſaid City, and that no Sheriff, or Juſtice of Peace, 


or other Miniſter or Commiſſioner of the King, his Heirs or Succeſſors 
&c. ſhall in the ſaid City, in any Thing therein to be done intermeddle 


under the Penalty of 100 l. &c. The Queſtion was, Whether the Juſ- 
rices of the General Gaol-Delivery of the County might. try Felonies 
committed in the City; And it was held per Popham, Anderſon, and 
Periam, That they might, becauſe this Patent, as to holding à Gaol- 
Delivery by the Bailifts and Recorder, is void; for they have no Au- 


thority but jointly With ſuch as the King ſhall appoint; And that Ap- 


pointment the King is not obliged to make; but if he does make it, 


it muſt be by Patent, and not otherwiſe ; and therefore they cannot 
have a joint Authority with the Bailiffs, whoſe Authority (if they have 
any) muſt ariſe from their Patent; and fo at ſeveral Times; to that 


the King is deceived in his Grant, in miſtaking the Law; and there- 
fore the Grant is not good. 1 And. 296. Anon. 


—— — 


See (I b) fl. (X. c) In what Caſes they ſhall be extinT by coming t. 
. JJ by 
* the King grants certain Manors which are within his F oreſt ot 

D. to a Bithop and his Succeflors, and grants further, chat 

they ſhall have the ſaid Manors free and acquitted ot the {aid Forett 

and Pleas of the Foreit &c. And after the ſaty Wanors come into tit 

_ Handsof the King, and he reſtores them to the Btihop, per 


a 1 Wenn 
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VBichop ſhall not be exempt krom the Foreſt for thoſe Manors. 18 E. 1. 
lch. Parl. 2. The Biſhop of Coventry and Litchfield's Caſe. — 

2. A Liberty to have Wreck as appendant to his Manor thall be extinCt ꝙ a Liberty 
by Vſcheat to the King. Keilw. 13). b. Itin temps E: 3. 2 2 e 
ſangthief &c. as appendant to his Manor ſhall be extinct by Eſcheat to the King, Sec Kits. 14, "2 b. 


Itin. temps E. 3. 


z. It was adjudged in B. R. that where a Min has Returnd Brevinm S. C. cited 
which comes to the King by Unity of Poſſeſſion ur otherwiſe, the King thall E Hale Ch. 
uſe it as well as his Tenant, or him by whom the King claims, and fo Vent. 407. 
this Unity of Pollefſion in the King does not extinguith the Liberty; ted per mY 
Quod Nota &c. Keilw. 72. a. | | | ner J. — 
ü bo | OZ. who 


ſays it is only a Miniſterial Thing. 


4. If the King purchaſes a Manor to which Franchiſes Royal are repard- Br. Inci- 
ant, and atter gives the Manor Simul cum Libertat. ad illum ſpectaut. no dents, pl. 


Liberties paſs; For by the Purchaſe, the Franchiſes of common Right G perm 
o the C Br. Extinguiſhment, pl. 32. cites ? © regs 
was annexed to the Crown. Br. gullh „ Pl. 32. 43 tra, if be 
10. per Thorp. | 1 | gives the 
1 | Y e Manor cum 
Libertate ad illud ſpectant. Tempore quo Manerium fuit in manibus of the Fegffor ; For they were extinct 
before as ir ſeems, and by him, by thoſe Words they paſs as Appendants. Ibid. Br. Incidents, pl. 


12. ces S. C. 


FJ. Unity of Poſſeſſion of Liberties in the King is an Extinguiſhment. When a 
Br. Quo Warranto, pl. 11. cites 15 E. 4. 7. CE IS Franchiſe is 
ſeiſed into 


the Hands of the King it is extin& ; For it ſhall not be ſaid Franchiſe in his Hands, Br. Quo Warranto, 
pl. 9. cites 15 E. 4. 10. For it I have Fair or Market of the Grant of the King, and I grant it to 
the King, he takes it of me by Way of Extinguiſhment, Ibid. 5 CV’? 

Liberties which the King would have himſelf throughout England if not granted to or preſcribed for 
by a common Perſon are merged in the Crown, if a common Perſon that had them by Grant or Preſcrip- 
tion commits a Forfeiture of them, or they come otherways to the King, and the King has them b 
bis Prerogative; and they cannot afterwards be granted but by a new Creation, as Waif, Stray, I reck 
Sec. Bur ſuch Liberties as a common . Perſon has by Grant or Preſcription which the Kings (if ſuch 
Grant or Preſcription had not been) could not have by his Prerogative, as Warren, Park, Fair, Mar- 
let with Toll c. if theſe come to the Crown &c. they remain in Eſſe, and are not extinct ; For if the 
King ſhould not have them, by this Means they would be loſt. Cro. E. 591. Mich. 39 & 40 Eliz. B. 
K. Heddy v. W heelhouſe, OP N 


6. A Manor, to which Wreck belonged by Preſcription, came to the 
King's Hands, who granted to A. the Office of Admiral, with all 
Wrecks at Sea, and all Profits to the ſaid Office belonging; this does 
not paſs the Wreck Appurtenant to the Manor. 12 Mod. 259. Hill. 11 
W. 3. B. R. Wiggan v. Branthwaite. 63 


n 3 : ; ; 1 : | Ms ; 3 3 8 — 


(V. c * Liberties. Serſare. _— 


A Pons the Petitions of Parltament x8 E. x. there is uch a wee, 
3 2etitton, Cives London petunt, quod Rex velit ets concedere 2, of three 
priſtinum ſtatum, Icilicet, Majorem &Antiquas Libertates Rex non ha- T\,Q 
bet inde Confilium quia ſunt in bono Statu ur ſibi videatur, & hac Vice which are 
Statum non mutabir, ex quo Omnia bene fuerint ur Omnia fint in Pace, Ancient 


| | lowers of 
& nullum Commod. apparet. the Crown, 


as Felons Goods &c. the which if they are forfeited Judgment may be of Ouſter or Seiſurè; for the King 
may have them again. zdly A Thing newly created, the which the King cannot have, As a Corporation, 

the which, if it commits a Forkkiraes and Judgment of Ouſter be given, in ſuch Caſe there needs no Sei- 
ſure; for to what Purpoſe ſhall there be a Seiſure by the King, when he may not have it? The ſame 

Law of a Judgment of Seiſure, as forfeited ; for this amounts to a judgment of Ouſter. Ocherwiſe of a 
Seiſure Ducuſe, ue. 3. There are Things newly created, as Warkets &c. the which may ſubſiſt after Seiſure 


w9 
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3 
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by the King; and in ſuch Caſe tho* Judgment of Ouſter be given, there ſhall be a Seiſure 
King. Skin. 317. Hill. 3 W. & M. B. R. The King v. the City of London — 12 Mod. 18. S. C. 


run there, 


. 2 —_ * 
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for the 


2. Among the ſaid Petitions of the Parliament of 18 E. 1. fol. ;. 
there is ſuch Petition, Libertates de Norwich captæ fuerunt in manus 
Domini Regis quas petunt Homines ejuſdem fibi reſtitui; faciant finem 
pro tranſgreſſione & fimiliter tenetur debitum integraliter quod Alloca- 

f tionem qua & fiat eis ad Scaccarium Juſtitia. 

Quia Homines de Southampton verberayerunt & vulneraverunt uſque ad 
Mortem Gilb. Canon qui exequebatur Præceptum Regis in dicta Villa, 
pro tranſgreſſione Villæ capta fuit Villa iſta in Manum Regis, & finem 
tecerunt. Et firmam ſuam exaltaverunt ad 20 1. per Ann. 


3. 13 E. 1. Rot. Fin. Memb. 10. Pro Civibus de Norwico, Reſti- 


tution after taken into the Hands of the King Pro Combuſtione Ee— 
clelie. &. 


If the be 4 It one who has a Franchiſe does not come at the ferſt Day of the Eyre, 
fendeant then his Franchiſe ſhall be ſeiſed into the Hands of the King, and he 


7 - Quo ſhall make a Fine, and ſhall have his Franchiſe by Replevia. Keily, 
Warranto, 152. b. 6 E. SS | | | | 
the Fran- 3 3 15 : Ne 

chiſe ſhall be ſeiſed into the Hands of the Ring, and the King ſhall be anſcvered of the Profits, and if he dves 
rot replevy them <vithin the Eyre, he ſhall lote the Franchiſe for ever. Br. Quo Warranto, pl. 7. cites 
It. Cnc. 6 Z. 2. 7. | | 


5. Aſſiſe of Bread and Ale, Pillory and Tumbrel, are appendant 7 View 


of Frankpledge, where a Man has it by Grant of the King; and if he 


does not uſe Pillory and Tumbrel, he ſhall loſe his Franchiſe. Br. Quo 
W arranto, pl. 8. cites It. Canc. 6 E. 2. | 7 I 


6. It one Touches Record of a Franchiſe, and at another Day ſhews the 


Charter; quære if he ſhall forfeit his Franchiſe by Failure of the Re- 
cord. Keilw. 138. a. Itin. Temps E. 3. : 


J. Liberties claimed by one as appendant to the Manor of B. were 


ſeiſed into the Hands of the King, becauſe the Franktenement of the ſaid 


Manor was not is him who claimed them. Keilw. 139. b. pl. 7. Itin. 


Temps E. 3. 5 5 3 
8. In Quo Warranto, if one claims Warren as Appendant to his Manor, 
and another claims it as Appendant to his Manor, and makes Default, 
133 {hall be that the Franchiſe be ſeiſed, but ceſet Execatio till the 
nqueſt be paſs d. Keilw. 148. b. Itin. Temps E. 3. 


So the Piſoßp 9. A Prohibition was awarded out of C. B zo the Biſhop of Norwich, 


of Doom and he excommunicated the Perſon who ſerved him with the Writ ; and there- 
pretending 


to have ſuch . . : . ; | : 
Privileges, and the Biſhop being tound Guilty it was adjudged that his Temporal- 
ther oe ries ſhould be ſeiſed until he abſolved the Plaintiff, and ſatisfiec the 


King's Writ King for the Contempt of his Writ ; and Damages to the Party ot 


cught not to 10000 J. and tus: Jong. was affirm'd in Error brought in E. K. 


impriſoned one CTO- C. 253. ſays uch Precedent was ikewn of Trin. 21 E. 3. Rot. 46. 
becauſe he Ox 460. 5 . 8 53 c 
brought the 


King's Writ thither; and therefore an Information being exhibited againſt him, and this Offence 2 8 


it was adjudged that he ſhould pay a Fine to the King, Et quod capiatur, and ſhould loſe his Liberti:s 


for his Time; and the Entry upon the Roll is, That he ſhall loſe his Liberties, becauſe Juſtum eſt 
quod punietur in eo quo peccat. Cro. C. 253. in Tyndall's Caſe. cites 23 E. 1. Rot. 101, | 


S.P. 2 Inf. 10. In Quo Warranto the Writ was returned ſerved, and the Defen- 
83 cue, Aan did not come, and V wen wed returnable in another Term, which 
5 / 


129. a pl, 5, 24s returned ſerved, and be d not come, and therefore the Franchiſes were 


Itin. Temps ſciſed; and tor the Default of the Defendant judgment was, that it 
E. 3— 


be * ſeiſed into the Hands of the King. Br. Quo Warranto, pl. 9. cites 
5. f. Ard 15 E. 4. 10. LS PO 
not that it 5 


ſhall be forfeited ; for it does not appear whether there be Cauſe of Forfeiture And no Man fhall 
finally loſe his Land or his Franchiſe upon any Default, if he has never appeared. By the Judges ot 


both 


upon the Party brought his Action, and declared upon all this Matter, 


SY 
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both Benches, Jenk. 141. pl. 91. cites 15 E. 4. . But it was ſaid, that if a Man has »ſed Franchif/ 
<:ithout Jitle, Judgment ſhall be that he be 77.5 Br. Quo Warranto, pl. 9. cites 15 E. 4 10. 
But if he miſuſes a Franchiſe which he has by Title, the Judgment ſhall be that the Franchiſe be ſeiſed into 
the Hands of the King. Ibid.— * Britton, 37 19. page 30. (55) (57.) _ 

uo Warranto was brought for «ſing certain Liberties, viz. Fairs, Aarkets and Courts; At the Day of 
Return of the Writ Defendants did not appear. It was agreed by the whole Court, that if they do not ſheco 
geed Cauſe in Excuſe of their Default, their Liberties ſhall be ſeiſed into the my 1 Hands, according to 


the Bock in 15 E. 4. 2 Roll. Rep. 92. Trin. 17 Jac. B. R. The King v. the Mayor &c. of Wygorne 
in Lancaſter. | | | 


11. Writ of Error to remove 4 Record out Lf B. and the Bailiffs did not Br. Fran- 
ſend it, nor come till the Pluries, which is a Proceſs of Contempt, and took rg (1 o 
| Day to bring it in, and failed at the Day ; and by ſeveral their Franchiſe 9 
| fhall be reſeiſed, viz. their Conuſance of Pleas ; quære. Br. Reſeiſer, 
pl. 29. cites 20 E 8 5 | . 

12. The Abbot of C. had a Gaol, wherein diverſe Men were im- S. C. cited 
priſoned, and becauſe he detained ſome, that were acquitted of Felony, after 1. = 
their Fees paid, the King ſeiſed the (aol for ever. 2 Inſt. 43. : Jac. in Dir 


88 | i _ George 
Repnell's Caſe, as 20 E. 4: 5. b. the Abbor of Crowland's Cafe. 


13. It Steward of a Liberty arraigus a Man by Colour of Infangthief, 
and babes him 1 Death, the Libr ſhall he Keie by bie bor af 
Steward hall ſuffer no Pain; for he did it Colore Libertatis, and there- 
fore no Felony ; quod nota. Br. Corone, pl. 173; cites 2 R. 3. 9. 10. * 
14. If a Vill le incorporated by Letters Patents before Time of Memory, Non uſer of 
and thoſe Franchiſes never uſed ſince Time of Memory, they have loſt their \, 3 * 
Franchiſes. Br. Franchiſe, pl. 10. cites 14 H. ). 1. Per Vaviſour. Fe 


| | | nor any Pre- 
ſcription which goes with it. Arg. Godb. 238. Mich. 11 Jac. C. B in Caſe of Cowper v. Andrews. 


15. It a Lord does not make Hue and Cry within his Franchiſe, Lord 
Coke lays, it ſeems that he thall loſe his Franchiſe tor ever; tor the 
Words of the Statute are, That the King ſhall take to himſelf the Fran- 
chiſe (viz. as forfeited.) 2 Inſt. 173. 4 1 95 

16. The Non Uſer of a Fair, or Market, or Ccurts, or ſueh like Li- 
berties, wherein the Subjects may have Intereſt tor the Common Profit 
or Common Juſtice, is Cauſe of Sei sure of them; But the Non Uſer of 
Parks or Warrens, or ſuch like, which are to the Profit or Pleaſure of the 
Owner only, is not any Cauſe of their Loſs or Forfeiture. Per Coke, Ch. 

J. ſaid to have been ſo adjudged. 2 155. Paſch. 5 Jac. B. R. Lei- 
ceſter-Foreſt's Cafe. — Aff rm'd by Popham; bur he ſaid, it had been 
about the ſame Time adjudged otherwiſe in the Exchequer. Ibid. 
1. In Caſe of Preſcription for Warren within Forefts, altho' it had 
not been uſed for divers Tears, it he that had it, had it by Grant, or can 
mou it by Preſcription, a Non Uſer is no Cauſe of Forteiture chereot. 
Reſolved. Cro. J. 155. in the Caſe of Leiceſter-Foreſt, 
18. There is a Diverſity where the Liberties are ſubordinate and depend- 
ent the One upon the Other; there the miſuſing and aluñſing of a Liberty 
is Forferture of all the Liberties ; but otherwiſe it is where the Liberties 
are ſeveral, Arg. And Montague, Ch. J. held it clearly fo. And Do- 
deridge, J. accordingly ;3 But if one miſuſe and abuſe the Fair, he for- 
Jeits the Court of Pie-powders, becauſe it is incident to the Fair. 2 Roll. 

1 Rep. 156. Hill. 17 Jac. B. R. in the Caſe of the King v. the Warden 
of Maidenhead. RY | 3 | 
19. The Franchiſe &c. of a Body Politick may be ſeiſe or ſurrendered 
&c. and the Body 1tſelf remain unt ouch d, as 7 in the Biſhop of 
Norwich's Caſe, and more clearly in the ſame Caſe after in Jones, Ful- 
chard and Paywood's Caſe ; tor Franchiſes &c. are not eſſential to a 

vrporation, but a Privilege pertaining to it. Skin. 311. Hill. 3 W. & 
M. in B. K. The King v. the City of London. . 


e — 1 


ons of Brook tain. Per Priſt. But, 
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1. 


(Y. c. 2) Pleadings of Letters Patents, Exemptions &e, 


1. TE, who would make Title to a Franchiſe ly Grant of the King 
1 7nroll*d in Chanicey, without ſhewing the Charter, ought to haye 

the Record ready. Keilw. 140. a. Itin. temps. E. 3. 
2. In Quare Impedit, where a Man would intitle himſelf to an Advoy. 
ſon becauſe the King was ſeiſed, and granted it to F. and E. far Life by 
Patent, and after granted the Reverſion to three in Fee ; there, if he wil) 
plead the firſt Patent or Grant for Life, he ought to ſhew certainly the Date 
4 and the Far, Day, and Place; for if the other will ſuy, Nu tie! Record, 
malle: Editjz it cannot be certified,“ (nor exemplified, it he does not plead it cer- 
Per Danby, it ſythces to ſay and plead the Pa- 
the Word rent of the Grant of the Keverſion in this Form, Sc. That the King, 
(Ne) is in. by his Letters Patents, bearing Date &c. reciting, that where he had granted 
ſerted, botin 5, Advowſon to 7. and E. for Term of Life, he granted the Rever/jun ty 


the larger E- 


dition it is o- three in Fee, who granted it to the Defendant &c. and then well; Bur, Per 


mitted Prifot, if he will plead the firit Patent, he ſhall plead it certain. Br. 


Pleadings, pl. 58. cites 38 H. 6. 35. 


1 5 | 
3. In Aſſiſe upon Grant of the Office of Clerk of the Crown in Chancery 
he need not thew if there was ſuch an Office at the Time of the Grant, 
or not; For, Per Catesby, the King by this Word (Coficeſſimus may 
grant an Office which had Eſſe before,; but by thoſe Words (Conftituimus 
_ & Ordinavimuys) he may make an Office and Officer which had not Eile 
before. Br. Patents. pl. 21. cites 9 E. 4. 1I1I. ES 
4. A Patent, or Record, ſhall not be pleaded by Rehearſal, but by Matter 
in Fad}, Br. Pleadings. pl. 110. cites 21 E. 4. 44 | 
2 Le. 193. _- F. In Treſpaſs the Defendant juſtiſied the Taking as his proper Goods, 
pl. 240. cites and pleads a ſpecial Juſtification ; the Plaintiff rep/ied, and made Title to 
S. G. Þy the Goods by a Seizrre ; for that the King by Letters Patents dedit & 


Name of 


Borns Caſe, conceſſit to the Town of L. Liberty of a Market &c. and thewed a ſpe- 
cial Cauſe of Seiſure, as an Officer there; and upon Demurrer the Plain- 
tilt had Judgment. Error was brought, and it was aſſign'd tor Error, 
becauſe the Plaintiff had made a Title by Letters Patents, but did nt /ay, 
Sub magno /igillo Angliæ confectas; And this was held clearly an Error; 
or it the Grant was not under the Great Seal, it was not good; and 
tho' he faith, that it was inroll'd in Chancery, yet this is not good; tor 
any Patent may be 1nroll'd there, and therefore the Judgment was re- 

vers d. Cro. E. 117. Mich. 30 & 31 Eliz. B. R. Kingdon v. Barne. 
6. King James by Letters Patents inrolled in B. R. granted to the 
Earl of Southampton all Deodands within the Manor of Titchſield; 
an Inquiſition was certified in B. R. that a Deodand was forfeited within 
the Manor, and Proceſs went out &c. Upon a Motion in Behalt of the 
Coheireſſes of the Earl, for the Direction of the Court, Whether they 
ſhould be oblig'd ro ſet forth their Title in Pleading, which would be 
Inconvenient, and the Charge exceed the Value of the Deodand, the 
Court ſaid, That if they could ſatisfy the Office of their Tiile will cul 
pleading it, that ſhould be ſufficient zz regard the Letters Patents were 
inrolled in this ſame Court. 1 Vent. 142. Trin. 23 Car. 2. B. R. Earl 

ot Northampton's Heir's Caſe. Wes 


(Y. c. 3/ 


ͤ—U—U— 
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(V. c. 3) Pleadings of Letters Patents of Grants, Ex- 
emptions &c. And in what Caſes there muſt be Pro- 
fert or Monſtrance of them. 


F a Gift in Tail be by the King 4j his Letters Patents, which is The King 
executed, yet the Heir ſhall not have Formedon againſt the Let- Cove to the 


ters Patents. Per Martin, clearly. Br. Monſtrans. pl. 2. cites 2 H. . - 9 
» 


6. 14 | | | and after in- 
8 | 5 5 . : a tended to give 
it to him in Fee-Simple, and to extinguiſh the Tail; and it was doubted; that the Surrender of the Fet- 


ters Patents of the Tail, and the Cancelling thercof, and of the Inrollment, and Bill aſſign'd would 
not extinguiſh the Tail; for the Tail executed may be averr'd without ſhewing the Patent, and Forme- 
don lies after the Tail executed, without ſhewing the Patent. Br. Patents. pl. 97. cites 32 H. 8. 


2, Where a Man brings Debt again/} the Cuſtomer, or Debt is aſſigned 

to him to be paid by the King and 2% of Exchequer, he need not thew 

this Tally to the Court upon his Declaration, as in Debt upon Obligation; 

for the Debt does not ariſe only by the Tally, but by the Aſſignment by 

the Record, and the Tally is only to deliver to the Cuſtomer to take Al- 
lowance of it upon his Account. Nota, Br. Monſtrans. pl. 8. cites 

an H. 6. 9. 4 6 | 5 3 

5 A Man can't juftify as Servant of the King without ſhewing Pa- 

tent. Br Aid del Roy. pl. 12. cites 33 H. 6. 29, 5 | 
4. If a Man pleads Letters Patents in the Court where they are inroiled, * S. P. Br. 

the Party may plead them“ without thewing Deed, and it is ſufficient Pleadings. pl. 


| . Cite: 
_ potwith/tanding that they were never pleaded before; quod nota; Per the 2 2 | 


Juſtices. Br. Monftrans. pl. 124. cites 21 E. 4. 48, 49. i 

| EDI To, | | b . E | Y recorded in 
any other Curt, he muſt plead them with a Profert in Curia, or the Exemplification of them uader che 
Great Seal. Per Holt. 2 Salk. 497. Roberts v. Arthur, | Wo | 


FJ. Note, If a Man pleads Letters Patents made to the Abbor of St. 
Alban's, that he ſhall make Fuſtices of the Peace within his Liberty, and 
that no other Fuftices ſhould intermeddle there; and that he was indicted 
there before the Fuſtices of the Peace of the County, who ſat within the 
Liberty, and theretore a void Indictment ; Per Fineux, Chiet Juſt. he 
ſſmall not thew the Patent. Br. Monſftrans. pl. 172. cites 13 H. J. 14 & 
e „„ OS gp 3 0 
6. Where a Man is a Hranger to the Patent, and does not claim any Contra, where 
Thing within it, nor does any Act in Right of the Grant, he ſhall plead the be ai * : 
Patent without thewing it; Per Pollard. Br. Monttrans. pl. 172. cites 1 If By | 1 
| ei | _ r juſtifies by 
13 H. J. 1% and 30 H. . ;ẽ•ú 5 | tber. 
J. Formedon of a Gift of Land by the King by Letters Patents. 
Fiſher ſaid, If a Man Vofes his Letters Patents, he inay have new Letters 
Patents out of the Chancery, if he ſhews to the Chancellor that he has 
loſt them, Quære inde ; tor it ſeems that he ſhall have only a Conſtat, 
et non negatur ibidem. But *rwas admitted upon the Argument, if he 
ſhews rhe Letters Patents of the Gift of the King or [does] not, but 
| {ſhews] chat he has loſt his Letters Patents and has a new Patent, that 
is intended a Conſtat, as it ſeems to me, that in this Cale it all ſerve him ro 
foew or plead as well as the firſt Patent. Br. Patents. pl. 58. cites 22 H. J. 12,13,  _- 
8. In Treſpaſs the Defendant ſaid, that the Place where &c. was 10 Acres 9. C. cited 
of Land, of which ths King was ſeiſed in Fee in Right of his Crown, 10 Rep 92 4. 
and by his Letters Patents granted the Land to the Lady Carew for Term _— 1 
of Life, who leas'd to the Defendant for Tears, and averr'd the Life of the fle 2 
firft Leſſee, and fo juſtified; and it was moved, it the Plea be good 
without ſhe wing the Letters Patents of the King; and tr 2 1 
clearly 
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clearly by Knightly, Montague, and Fitzherbert, that he ought to ſhew 
the Letters Patents. But Browne, Willowby and Baldwin econtra. 
And it ſeemed by them, that there is a Diverſity when the Grantee of 
the King grants over all his Intereſt; for there the Patent belongs to the 
'Grantee, and therefore he ſhall thew them; but when he grants only Par. 

wil cel, it is otherwiſe &c. D. 29. b. pl. 199. Hill. 28 H. 8. Anon. 

if 9. It was enacted Anno 4 H. J. cap 9. That zo Man fhould convey Wine 

1 into the Realm out of Caſcoig ne but in Engliſh Ships &c. and where the Maſ. 

jg | ter and Mariners were Engliſh &c. upon Pain of Forfeiture. And H. 8. 

1 | granted Licence to a Man, Anno 9, That he, his Deputies, Factors, or 

Aſſiꝑns, might convey &c. in any Ship whatſoever, Non Olſtante the [aid 
Statute, 600 Tunn of Gaſccigu-N ine, without mentioning any Thing of the 
Mariners &c. And by the Statute made Anno 32 H. 8. cap. 14. it is 
enacted, that the ſaid Starute ſhall ſtand in full Force and Virtue, ſo 
that from henceforth no Perſon ſhall attempt to do contrary to rhe Tenor 
and Effect thereof, upon the Pain limited in the ſaid Statute. And one 
R. was ſued by Information in the Exchequer tor 40 Tunn imported 
into the Realm Contra Formam &c. R. pleaded this Licence as Aſſirnce 
for the 40 Tunns, without ſbewing the Patent of the K ing, and allo without 
. ſhewing Deed of Aſfig ument; but he averr'd by Preſcription, that there is 1 
4 Cllſtem among Merchants, that he who has ſuch Licence may aſſian it by t 
Parol & c. without averring the Life of the firff Grantee, And upon this | 
BY: 


— — 


— — — 
— . — —— 
— — 


2 _ 2 . ———ſ— —ͤ— 
— — — . — 2 
pv An HE 2 — 

OS EL. . 

= = —— — 


— 


Plea, it was demurr'd in Law. And by the beſt Opinion the Plea is not 
good without ſhe wing the Letters Patents. D. 54. a. pl. 17. Mich. 34 
'H. 8. Richards's Caſe. 3 FR J 
10. The Patentee of the Queen made a Leaſe of the Lands to another, 
Per Periam, J. the Leſſee ought to ſthew the Letters Patents; for he de- 
riveth his Intereſt therefrom ; and he ſaid, that if any Books were againſt 
his Opinion it was marvellous. Godb. 111. pl. 133. Mich. 28 & 29 
ii. eee WE ag ge e 
11. 2/0 the Patent is in Court, yet it ought to be pleaded with a Hic 3 
in Curia Prolat. 3 Bulſt. 58. Trin. 13 Jac. The King v. Capell. 


— 


% (V. c. 4.) Grants to the King. What may be granted 
i or aſſigned to him. 


1. TD ROOKE makes a Quere, If a Man's Beafts are difrain'd, if he may 
| give them to the King before he has replevy*d them ; and fays, It 


ſeems he cannot. Br. Prerogative. pl. 36. 


Br. Grants. 2. If a Man gives Land in Tail, Cum omnibus officiis ea tangentibus, 
7115 nes or gives to F. F. an Office with all Lands to the ſame belonging, the Re- 
Thar Brian mainder to the King in Fee; This is a good Remainder (rho' the Ning 

held the cannot be Oflicer to any Man) becauſe he may grant it over. Br. Done. 
Grant of an pl. 5 1. cites 1 H. J. 31. Per Brian. | „ 
e = ne ; OD | : . | 
reſter in like Manner in Tail, Remainder to the King in Fee, is not good, becauſe he can be Officer 

to no Man ; But that the whole Court held the contrary for the Reaſon above, and that the Office may 
be forfeired. — Grant of an Office is good to the King, th he cannot be an Officer ; tor Office may be 
forſeited to him, and he may grant over the Office; and fo of Annuity. Br. Prerogative. pl. 125. Cites 
1 H. 7. 29. Per tot. Cur. 15 1 | | 1 | 


| Br.Recogni- 3. The King cannot receive a Surrender of Letters Patents to himſclf, un 

| 2 pl-19. Recognizance, but the Chancellor or other Juſtice ſhall do it. Br. Prero- 
ee app m—_— — 0 | 

— _ + P. was Cullector of the Subſidy granted by Parliament, and by res- 
ton thereof was indebted to the Queen; and one B. being indevted to hin, I. 

1/fiewd the ſaid Debt to the Ducen for Parcel of her Det; upon Which 

Pioceſs iſſued out againſt B. And now at the Return of the Proccſs, - 
| 1 TY Ws 


1 22 I 2, 
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was moved in Behalf of B. that the Aſſignment was not good, for that 
no Aſiaument of Debt to the Queen is Fed ual where the Goods and Lands 
of the Queen's Debtor are ſufficient 3 But here Conſtat de claro that P. is 
inficienc. And Per Fenner, there is not any Authority in our Law for 
ſuch Aſſignments of Debts to the Queen. 4 Le: 80. pl. 70. 29 Eliz. in 
the Exchequer. Pigor's Caſe. _ EP TO | 
5. Il A. be bound to B. by Obligation with Condition for the Perform- 
ance of Covenants, altho' the Covenants, or ſome of them, be tor the 
Payment of Money, yer the Aſſignment of ſuch Bonds to the Queen ſhall 
not be received; and if it be altign'd, it ſhall be put our of Court; for. 
no Bonds fhall be aſſign d as above, but ſuch as are made for the Payment of 
Maney. 4 Le. 9. Mich. 33 Eliz. in the Exchequer, Sir John Hawkins 
v. Chapman. „ | 3 | 
6. A. and twelve others were poſſeſs*'d of diverſe Trees by the Grant of 
the Owner of the Soil, and the ſaid A. for and in Satisfaction of a Debt, 
which he ow'd to the Queen, affizn'd to her by Deed inroll'd a/ the Trees; 
and the Queſtion was, If the Queen ſhould have by this Aſſignment all 
the Trees. Coke, tor the Defendant, did agree, that where the Queen 
came to an entire Thing by Act in Law, as Attainder or other Act in 
Law, ſhe by her Prerogative ſhall have the whole; but where ſhe comes 
to have Part of the Chattle by the Grant of a common Perſon, he by 
his Grant ſhall not prejudice his Companion; and thereſore, in that Caſe, 
the Queen ſhall not have her Prerogative. Quære of this Difference. 
The Barons did not ſpeak to the Cafe, but they ſaid it was ſtrong againſt 
the Defendant; and they gave him Day to take Advice, if he could 
ſay any other Matter. Cro. E. 265. Mich. 33 & 34 Eliz. The Queen 
v. Fairclough. _ -- | oe 
nm. A Man recover Damages in an Action oh the Caſe, and he afjign'd 
Parcel of this Debt to the Queen beſore Execution, and the dere there- 
upon brought a Scire tacias. Manwood, Ch. B. and all the Court held 
_ clearly, that Parcel or a Moiety of this Debt could not be aſſign'd over 
to the Queen. Ow. 2. The Queen v. Allen. . | | 
8. / Fac. cap. 15. No Delt ſhall be affiewd to the King by bc. an, 
Debtor or Accomptant, other than ſuch Debts as did before grow due origin- ©: 18 bound 
ally to the King's Debtor or Accomptant, bona fide. 1 „ 
A Grants and Aſſignments of Debts to the King c. contrary to the C.who dying 
true Intent of this AG, ſball be void. Ds „ Intoſtate, +; 1 - 
. | 5 | | | | Adminiſtra- 
tion was committed to his Wife, who married F. which F. became bound with others to the King in 
600 1. and then he and his Wife did, by Deed inroli'd in the Court of Wards, aſſign this Statute to the 
King tor Payment of the taid Debt of 600 1. to the King, which was payable at certain Days after the 
Aſtgrment. And it was reſolv'd, that this Aſhgnment was good, notwithſtanding this Statute ; for the 
Purpoſe of this Law was, that no Debtor of the King ſhould procure another Man's Debt to be aſſign'd 
which was a common Practice; but this was F's o*u'm Debt, tho' not to his own Uſe, which he may him- 
ſelf releaſe and diſcharge, and by the ſame Reaſon may aſſign. Hob. 253. Breadman v. Coales. —— 
Cro. J. 524. Hill. 16 Jac. S. C. by Name of Fawn's Caſe. —— e 


(V. c. 5) Grants to the King. Hided or Conſtrued. How. 
1. 346 25 DL Nats, that the King ſhall hold and enjoy all Honours, 

| H. 8. 21. Lands, and other Hereditaments, which he has obtained 

| ſince the 4th of kebruary in the 2nth Year of his Reign, or ſhall hereafter 
otain, within / Nears next after the making of this Ad, by Bargain, 

Exchange, or Purchaſe, notwithfanding any My-recital, Non-recital, or 
ar aaming the ſaid Honours Ec. or 2 the Place where they lie, or of any 
Parr thereof, or any other Matter or Cauſe whatſoever, | 1 | 
ö oy Rigi of cthers is ſaved, ſave only for Rents, Services, and Rent- 
C. . VV 8 5 


U u 5 2. Tbe 
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2. The Words of Gifts of Subjects made to the King by the Par. 
liament thall be taken moſt ſtrong for the King where they have two In. 
tendments; Per Saunders one of the King's Serjeants, who ſaid it waz 
as a Rule. PI. C. 11. a. Paſch. 4 E. 6. in Caſe of Reniger v. Fogaſla. 


The Prior 3. 35 E112. 3. Enacts, that all Abby Lands which came to the Hands of 
of M. was FT. 8. ſhall be adjudged to have been in his actual and lawful Poſſeſſion, mt. 
11 . withſlanding any Defett, Want, or Inſufficiency of, or in any Surrenge 
nd 22 Acres Grant, or Convefance 22 or of any Part thereof made to the ſaid King, 
of Land, or any other Matter or Cauſe whatſoever whereby he might le intitled thereuny, 


and 20 H. 8. 
the King licenſed him toa ppropriate. The 21 H. 8. the Biſhop who was the Ordinary aſſented, that 
after the Church ſhould become void, the Prior might hold it Appropriate. The 27 H. 8. the Incum. 
bent died; ſo that the Appropriation took Effect, and was united to the Poſſeſſion of the Rectory Ap. 
propriate, and alſo of the Land out of which Tithes were due to the ſaid Prior in reſpect of the faid 
Rectory. The Priory is diſſolved, and the qe! 04g rage and Lands given to the King by the zu H 
8. who granted the Impropriation to one, and the Lands to another. 2 Brownl. 25. Priudſe v. Napper. 
. C. 11 Rep. 8. b. Mich. 10 Jac. The firſt Point was, If the Appropriation was good or not! 
2dly, If it was not good by the Common Law, Whether the Statute of 35 Eliz. cap. 3. has ſupplied 
the Imperfection thereof or not? As to the 2d. Point, (admitting the ſaid Appropriation had been void) 
it was objected, that this Act of 35 Eliz. had made it good, it being thereby declared, That all ſan, 
Lands, Tenements, and Hereditaments, which at any time heretofore were the Poſſeſſions of an Abtby, Meral- 
tery, Priory &fc. which after the ſaid 4 Feb. 27 H. 8. were granted or conveyed, or mentioned ſo to be in i 
by any Letters Patents «-hatſoever by H. S. to any Perſon &c. were and ſhall be reputed taken, and adjuied 
to have been Jawfully and perfectly in the actual and real Poſſeſſion of the ſaid late King, and of his Heirs and 
Succeſſors, at ſuch time as the ſame were granted by him. And where it was anſwered by the Plaintiff's 
Counſel, that this Act of 35 Eliz. extends only to Letters Patents made by H. 8. and that the Letter; 
Patents in the Caſe at Bar were made by Queen Eliz. and therefore out of the Statute of 35 Eliz. it 
| was reſolved, and ſo the Truth is, that this Statute extends not to this Caſe, but not for the Reaſon 
alleged by the Plaintiff's Counſel ; For tho' it be true, that Queen Elizabeth granted the Inheritance 
of the ſaid ReCtory, yet it appears by the ſpecial Verdict, that H. 8. by Patent indented had demiſ- 
ed the ſaid Rectory to W. P. for 21 Years, and this Act of 35 Eliz. provides, That all Manors &c. 
mentioned to be granted &c. in or by any Letters Patents whatſoever made by H. 8. to any Perſon or 
Perſons, Bodies Politick or Corporate, ſhall be reputed, taken, and adjudged to have been lawfully and 
perfectly in the Actual and Real Poſſeſſion of the ſaid King, his Heirs and Succeſſors. In which Pro- 
viſo four Things are obſervable: 1ſt. The favourable Peninng thereof, viz. mentioned to be granted, 
tho' in Effect Nothing paſſed by the Grant. 2. The generality of the Words, firſt, in reſpect of the 
Quality of the Letters Patents, v1z.. in or by any Letters Patents whatſoever, be they under the Great 
- Sea), 113 Seal, the Court of Augmentation Seal, the Dutchy Seal &c. Secondly, In reſpect 
of the Eſtate or Intereſt mentioned to paſs by the Letters Patents without Reſtriction to any in cer- 
tain; So that if they purport Grant for Life or Vears, the Statute has as great Operation as to the 
Proviſo, as if the Patents had purported a Tail or Fee. Thirdly, the Generality of the Proviſo; For 
it extends not only to make the Grant good, but alſo to veſt the Manors &c. of the late Abbots &c. 
in the Actual and Real Poſſeſſion of H. 8. and likewiſe (fourthly) in his Heirs and Succeflors. And { 
the Proviſo extends to three other Caſes. 1tt. Where any Lands &c. came to the Hands or Poſſeſſion of tle 
ſäaid late King H. 8. 2dly, Or <vhich were put in Charge to or for his Highneſs in his Court of Exchequer, of 
any other Court of his Majeſty's Revenue. 43dly, Or by any Auditor or other Officer of the ſaid late Ning. 
And in every one of thaſe Caſes, the Proviſo has as great Operation as in Caſes of Letters Patents, 
as to the veſting ſuch Lands &c. in the King, his Heirs and Succeflors ; Bur yet it was reſolved, That 
this Act of 35 Eliz. extends not to this Caſe ; For the Proviſo has a Qualification or Reftraint which 
has not been mentioned before at the Bar, viz. That in the ſaid four Caſes ſuch Lands &c. ſhall be re- 
puted, taken &c. in the Actual &c. Poſſeſſion of the King, his Heirs &c. at ſuch time as the ſame did 
Jo come to his Hands or Poſſeſſion, or were ſo put in Charge, or granted, or conveyed by H. S. as 4. 
foreſaid, notcbithſtanding 1ſt. any Defect &c. of or in any Surrender, Grant, or Conveyance of the ſaid Ma- 
nors c. or any Part therecf, to the ſaid H. S. 2dly, Or any other Matter or Cauſe «chatſcever by wobich his 
 Highmeſs <vas, or might have been intitled to the ſame. So that the Scope of the Act was to veſt in H. 8. 
all the Lands &c. which the Abbots &c. had, notwithſtanding the Defects aforeſaid. But if the ſaid 
Appropriation was void, and was not given to the King by the Statutes of Monaſteries, then the Pri- 
or had nothing in the ſaid Rectory beſides the Adyowſon and Jus Præſentandi. Notwithſtanding which 
this Act of 35 Eliz- has rent Effect; For ſince the 31 H. 8. gives not to the King any Monaſteries 
&c. but ſuch only as had been ſurrendered, granted &c. or diflolved, this of 35 has ſupplied the De- 
fect &c. of a Surrender, as of an Inſufficient Surrender, Grant, or Conveyance, ſo that be there any 
Surrender &c. or not, or be it, if any, ſufficient or not, the ſaid Lands &c are actually veſted in the 
King, his Heirs &c. 2dly, If the Abbot &c had been 4ifſeiſed &c. where an Office, Scire Facias, 
Seiſure &c. had been requiſite to veſt the Poſſeſſion in the King, there the laſt Words, viz. or any 
other Matter or Cauſe cubatſoever by which his Highneſs was or might have been intitled to the ſame, ſupplies 
all ſuch Means whereby the ing might lawfully have been intitled and put in Actual Poſſeſſion. 
But tho' there be a Defect in the Appropriation, yet if the Rectory be in Reputation appropriated, and 
been uſed as ſuch, it was given to the King by the Statute 27 H. 8. cap. 38. or 31 H. 8, Lap. 13. Note, 
that in the Statute of Monaſteries there is a ſaving of Rights &c. but the Founders, Donors &c. are 
excepted out of the Saving; ſo that they are bound by the Body of the Act. 11 Rep. 8. b. 11 b. Mich. 
to Jac, Priddle v. Napper. 5 | I YE | 
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4. 43 Eliz. 1. Enacts, that all Grants made to the .Oneen ſince the 8th 
of February in the 2nth Tear of her Reign, (except by Ecclgſiaſtical Perſons, 
or Bodies Politick, not having Power or Ability to make ſuch Grants) are 
coafirmed. | | | 

The Right of all others is ſaved, except of the Parties and Privies to ſuch 
Grants. 
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* 0 n King. How the Grant may be. In See (B. d) 
what Caſes ævit hot Record. 8 


1. A Man cannot grant Land in Fee to the King without Matter Tt was held, 
ot Record. Contra. 50 Aff, 1, „„ 

ive Land to the King and to his Heirs, the <vbich he vill veſt in his Body Natural, and not in his Body 

olitick, the King cannot take it by Livery, but it ought to be by Matter of Record. Pl. C. 213 b. Mich. 

& Eliz. in the Cate of the Dutchy of Lancaſter, — The Prerogative bt the King requires Matter of 

Record to bring Lands to the Hands of the King as well as to toll or remove it from him; Per all the 


= Tuſtices. Pl. C. 484. b. Mich. 15 & 18 Eliz. in Caſe of Nicholls v. Nicholls. 


2. A Man cannot grant che Services of his Tenant in Fee or for 


Life, to the Kiuig without Matter ot Record. Contra. 50 All. 1. 


3. The King cannot be in leoſted but by Deed inrolled of Record; S. P. Br. 


Fer no Livery can be made to him; Quod nota bene. Br. Prerogative, pl. 5 f TOS 
66. cites 5. E. 4. 7. | | | > KY 7 1 
n Quare 


Impedit it was agreed, that Feofſment made to the Uſe of the King of a Manor, veſts nothing in him; For 
he cannot take unleſs by Matter of Record; For he cannot have Feoffees to his Uſe. Br. Prerogative, pl, 
41. cites 21 H. 7. 21. ES ene 0. VVV e 


4. No Parlance ſhall bind the K ing, and he cannot tabe any thing but Gift to the 


by Matter of Record, as by Deed inroited. Brooke ſays Querez For Kinß wich- 


others are of a contrary Opiuion. Br. Prerogative, pl. 0. cites 14 E. e 
8 . 5 the ſame of 

| ' | | | | : | Gift by him 
of Goods without Deed as ſome held, but Contra it ſeetns of Land clearly; and Gift to the King of Chattles is 
good as it ſeems clearly. Br. Prerogative, pl. 36. cites 37 H. 6. 11 —— Br Done; pl. 16. cites S. C. 


5, The King cannot take Land by Gift in Poſſeion or in Remainder 
unleſs by Deed inrolled; and orhertviſe it is by way of Concli on, As where 
the Tenant in Fee Simple prays Aid of the King, alleging that he holds 
tor Term of his Lite, | emainder to the King. Br. Prerogarive, pl. 56. 
cites 1 H. J. 28. | N | TG” 


6. If a Man gives Land in Tail, the Remainder to the King, this Re- Br. Relation g 
mainder ſhall not paſs to him betore the Deed be inrolled, and whey it pl. 2o. cites | 
is inrolled it hall paſs Ab initio 3 and ſo ſte that ir ſhall nor paſs by Livery “ 
do the Tenant in Tail, and yer ic ſhall paſs by the Inrolment after. Br. 
Prerogative, pl. 5. cites 1 H. ). 30, 31. per Brian and Collow. 


J. The King cannot take a Surrender without Matter of Record; Per ng wt ava 
Whiddon and Portman J. PL C. 105. a. Mich. 2 M. 1. in Caſe of Ful- ve 3 
merſton v. Steward. fil 75 1 . "74" 5-17 Ws Bedi 
EE DTS IHX „„ 5 0 19 : render of a 
Copy holder to the King, Lord of a Manor, was good without Matter of Record. Keb. 520. Paſch. 
16 Car, 2. in Caſe of Lee v. Booth. | p $8 


8. If A. makes a Feeff ment to the King of Lands, which is not recorded, 
the King takes nothing by this Deed. If an Eſcheator finds an Office of 


_ this Feotiment made as above, and not recorded, and returns the lame 
into Chancery; If the Land be in the King's Hands, the Chancellor 


upon a Motion will, by a Superſedeas, 1eſtore A. to the Land. * the 
ES N — : 0 | ws 
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And D. 355. Marg. p 


* 
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King has granted it to another, a Scire facias ſhall be awarded againſt the 
Parentee, and the Chancellor ſhall reſtore A. For it appears in the Chan. 


cery, that the ſaid Office, Patent, and Deed are all void. Jenk. 124, 
pl. 50. 


2 FLY 


* 8. P. Br. 


(A. d) Mat ſhall be ſaid a ſufficient Record. 
Taile & Do- | 


nes Kc. pl. 1. IF.“ Tenant in Tail, or any other particular Tenant, ſurrenders 


| jy cites 35 {| their Letters Patents in Chancery to be cancelled, there needs not 


$ thar any other Inrolment of this Surrender; For che Remembrance made 
tn ts not Of it is [luffitient Record to pals it tothe King, Pich. 42. 43. El. B. 


Extinct. R. Per Popham agreed. 


S. C. cited DO. 2. So if Tenant in Tail ſurrender his Eſtate per Chartam ſuam de 


355-2.p1.37. Libertam de Recordo in the Exchequer, this is ſufficient without In 
ri — rolment thereof; For this is a ſufficient Matter of Record to intitle 


Aal Fk. the Ring, W. 42. 43. El. B. K. between Abraham and Wilcoks, yer 
liz 8. C. ad- Cluttain, præter Popham. e N 


judged ac- 


cordingly. For the K ing takes not by the Inrolment, but by the Deed, ſo that the Deed is the Pris. 


ci pal, and the Inrolment but Teſtimony that the Deed is of Record; And tho! it is uſually ſaid in the 
Books, that the King cannot take but by Deed inrolled, this is to be intended only that the Deed 
made to the King be recorded, yet it is not ſufficient to make Deed of Land to the King, and 


caſt it into the Exchequer, or other Court of Record, or after that ſach Deed is made, to leave it in 
Court, but the Party ought to deliver it of Record in Court, and to be indorſed by the Officer D od 


venit J. & tali Die, and delivered juch Deed to the Uſe of the King, and then this countervails Inrolment. 


Pex tot. Cur. Nullo contradicente. | 


And the 55 a Man makes Leaſe for Vears of Land to the King, and after 


* W acknowledges it belore certain Commiſſioners appointed for the ſame Pur- 
eſſo | | 


have it in- Poſe, and the Leſſor prays that it be inrolled, and the Commithoners 


rolled was return it accordingly, het the King ſhall take nothing by this Leaſe 
indorſed, without Jarolinent ; For this is not ſuffictent Record to intitle the 
but not in, King. Tr. 8 Ja. B. Scacc. Sr Edward Dimock's Cale, Adjudged. 


rolled, and | 
yet it was adjudged againſt the King, that the Grant was not good. See Lane 31. 35 & 36 a. the Argu- 


ments of the Counſel] and of the Court 6 Jac. and Trin. Jac. in the Exchequer, S. C. 


PRADA 4 It Leſſee for the Life of the King renders and delivers up his Let- 


Fol. 205. ters Parents in the Chancery Ad Cancellandum. This without more 15 
CW not any ſutfictent Record to intitle the King to it. M. 5 Ja. Scacc. 
7 Dir Robert Johnſon's Cale. | 1 48 | 


And 229. pl. 5. A Deed of Gitt Bargain and Sale was made to E. 6. by the late Duke 
2.45. Paſch. 


32. Eliz. A- of Somerſer in Fee, and was acknowledged to be inrolled betore a Maſter in 


non. S. P. But Chancery, and alſo before the Chancellor of the Augmentations, land 
| there it was delivered into Court, and there put into a Cheſt, but not yet inrolled ; The 
bald that the Attorney General moved it might lawfully be enrolled now, and thereby 


: e 1 the Lands to veſt in the Queen as Heir, or Purchaſor; and it ſeemed by 


rolment, and the Opinions of Wray, Dyer, Bell, and Manwood, that it cannot be 


cited the O- to velt any Intereſt in the Queen, according to 5 & 7 E. 4. & Br. I. 


3 4 Pone 37 H. 6. P. 355. pl. 37. Hill. 19. Eliz. Anon. 


E. 3 5. 37 H. 6. 11. and alſo this Caſe of D. 355. but ſays, That Wray, Dyer, Bell, ns Ms wo | 


were of this ſame Opinion; and it was further moved, if it might be yet inrolled or not, and it Wa 

held by the greater Part that it might tho' divers held the Contrary, and their Reaſon was, becauſe it wa- 
made and ac pl d in the Time of another King, and he being dead it is not to be inrolled —— 

. 37. ſays, That Sir Tho. Egerton, Maſter of the Rolls in Mr. Aldſworth's 


Reading in Lincoln's Inn in "46 38 Eliz. ſaid, That when he was Attorney, he had Occaſion to de- 
mand the Opinions of Wray and Manwood Chief J. and Chief Baron, who then denied their Opinion 
ever to have beenas Dyer here has reported; and they ſaid, That there ;s noForendation that the Ming cant 
take but by Matters of Record; For he ſaid, that the King is intitled in many T hings which are in Fila- 
Ciis in the Rolls, and in the Memorandums in the Exchequer; and yer rheſe are Titles ſuhcient for 
About the 3 5th of Eliz. this Caſe came in Que ſtion again between the“ Dean 4 

: n 8 ; Canon 


the Queen. 
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— 


Canons of Windſor and PMiddlemore, and by the Reſolution of all the Juſtices of England, it was 
agreed, that the Deed might be inrolled now, and ſo it was, and ſo Middlemore was ouſted of his 
Ferm; and it was alſo debated inthe Parliament Houſe, and there alfo agreed accordingly ; And it was 
alſo reſolved by all the Juſtices, that the Acknowledgment of the Deed before the Maſter in Chancery 

and the Delivery thereof into the Augmentation Court, does not make it a ſufficient Record before 8 
rol ment, to veſt the Interelt in the K ing; But when it is inrol led now, with another Date, it veſts the 
Intereſt in the K ing with Relation; For all Perſons are eſtopped to ſay, that it was not in rolled accord 
ing to the Date, as appears in the Caſe of Lutford v. Gretton, Pl. C 419. b. Bur the contrary is held 
at this Day; For if it be in Filaciis, or any where among the Memoranda of the Exchequer, it ſuffices 


{or the King. D. 355. Marg. pl. 35. - *S. C. cited Mo. 676 pl. 920. by Lord K. Egerton, and 
ai it was reſolved upon Conference, that the King, by the bringing and leaving of the Decd in Court, 
took well enough without Inrolment. Hutt. 1. Paſch 15 fac. Combes v. Inu ood, the Cour: 


delivered their Opinion, that if there was a Deed by which the Land then in Queſtion was conveyed to 
H. S. and that was brought into the Court of Augmentation, although this Deed be not found nor inrolled, 
yet jt is a ſufficient Record to intitle the King, and it is a Record by being brought into Ceurt, and there 
receized to be inrolled; And the Report in D. 355. 19. Eliz. was not as it is there reported; For it was 
for Borme's Inn, and it was adjudged a good Conveyance. 

A Deed to the King of certain Land acknowledged before a ] udge, or Maſter in Chancery, and delivered 


7 


ito Ccurt, but rot recorded by the Neglect of the Aing's Officer, is good to the King. Jenk. 124. in pl 50. 


* 


(B. d.) How the King may take; where <oithout Re- es de en 
cord. Chattels. 


Fa an deviſe Goods or Money to the King by Parol, pet the 1fa Man - 
King ſhall have it. 40. All. 35. Tr. 8. Ja, Stacc. per Bromley. w#/- | 
| ng ares, 
and without Deed or 7 A the Ring upon Suggeſtion of this ſpall have Action, and it was rx by 
judgment againſt W. C. who was Executor of R. C. his Father, who had deviſed his Goods to the K ir 
by Parol, daf Execution hall be made of the Goods of the Deceafed, in ærheſoetder Flands they were find, 
and againſt the Occupiers; For the Occupation of Goods of the King ſpall charge him againſt the Kino, and 
The Teſtator had deviſed to the King 1000 Marks which were m a Coffer, The Executor ſaid, That at 
the Time of the Death of the Teſtator he was at London, and never had occupied the Goods of the King, 
But his Mother had made full Admiriſtratien, and W. aſter Jer Death &c. occupied the Goods of I 1; Wetter, | 
Abſque hoc, that be occupied the God cf R. And after he was examined upon Oath and confeſſed &c. that 
he had occupied two Manors, which R. and his Father had, and paid before hand, by which it was 
awarded, that the King have Execution of the 1000 Marks of the Goods of the Deceaſed, and that firſt 
Execution ſhall be made of the Farms which W. had confeſs'd, and the 4verment that he had Held againſt 
bis exon Cru] ſhall be held for Nl. Br. Surmiſe, pl. 5. cites 40. Aſſ. 35.——Br. Prerogative pl. 50. S. C. 
—— Br. Prerogative, pl. 145. cites S. C. | | | 5 


2. Tf a Man leaſe Land for Years to the King by Deed, the King And tho' it 
ſhali take nothing by it without Inrolment of the Deed. Becauſe it 75 1) = 
is Real, Cr, 8. Ja. Scatcc. Sit Edward Dimocꝶ g Cal adudged, „er Chanel“ 

| | 3 | 7 Real varticie: 
pate in divers Qualities with Inheritances and Frecholds ; Per Bromley Baron. Ede: 6D. 8. 6 


3. Leſſee for Years cannot ſurrender to the King in Reverſion with- S. P. by Al. 
out Deed inrollen. = VV 
| | in Sir Edward Din ock's Caſe. 


4. If a Biſhop leaſe Land for Years to the King by Deed inrolled, and Lane 31. 35, 
this is confirmed by the Dean and Chapter. This Confirmation is good info of ov 
without Inrolment ; Becauſe this paſſes no Intereſt, but is only an e 
Uſent. Tr. 8. Ja. Scacc. Sir Edward Dimechs Caſe, Per Curiam. Pur ro Rep. 
5. It Leſſee for Years of the King ſurrenders hig Patent to the King (7 b. Trin 
in the Chancery ad Cancel landum, and pays the Fees, pet the Eſtate is n 
not ſurrendered before Record or VYacat made thereof, enter d. 10. werdens of 
11, Jd. B. N. St. Saviour Calt. Dill, 1 1. Aa, B. Abrabam's Eale, St. Sa- 
Cie. It was reſolved, that the Delivery of Letters Patents into Chancery to be cancelled 8 
of the Party, without Writing was ſuffic ient, and as muchas they cught to do, and it belongs to the Lord 
Chancellor, or his Officers to cancel them, and every one ouglit to do that which to him belongs 
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174 Prerogative of the King. 
dS. P. Br. 6. An Obligation may be granted to the King by the Obligee, tho' it 
K e e be a Choſe en Action, and the King may bring an Action upon it, tho 
* ig. the Grant be by Deed without Inrolment. Br. Choſe en Action. pl. 4. cites 
quod fuit 21 H. 7. 19. 
conceſſum. | 
Brooke ſays, and fo ſee that the King ſhall take a Choſe in Action by Grant of another, and may ſue in 


in his own Name; Contra of a Common Per:on ; And fo it ſeems that the King may take Chattle or Choſe 
in Action, which is not Frank-tenement, without Deed inrolled Br. Prerogative pl. 40. cites 31 H. ;. 1g, 


nm. An Uſe cannot veſt in the King by Will or otherwiſe, without 
Matter of Record, any more than Frank-tenement, or Inheritance &c, 
D. 74. a. pl. 17. Mich. 6. E. 6. in a Caſe of Exceptions taken to an In- 
tormation. | 


_— 


(B. d. 2) Entry by the King, Congeable in what Caſes. 


1. A Tenant for Life, the Remainder to the Heir in Ward of the King. If A, 

| had aliened, the King might have entered, and it a Condition, which 

geſcended to ſuch Heir, had been broken, the King might have entered tor 

the Heir, quod nota; but Brooke ſays, It ſeems that the Matter ong/; 

to be found by Office. Br. Entre Cong. pl. 126. cites 19 E. 3. & Fitch. 
Garde. 113, 114. | 


2. A Man leaſed for Life rendring Rent with Re-entry. The Tenant cou 


mitted Felony, and Proceſs iſſued to the Exigent ; and Mean between tht 
Exigent awarded, and the Ontlawry, the Leſſor re-entered for Non-pay- 
ment, and well, becauſe the King had not entered, nor was ſeiſed betore it 
Br. Entre Cong. pl. 114. cites 2) Afl. 50. 

Fut where a 
Common Per- 


is 44ijon, As Br. Entre Cong. pl. 93. cites 12 H. J. 20, 21. 
for Waſt, 52 2 | Ts 5 „ Os 5 
Ceflavir, Debt upon Recognizance for a Condition broken &c. there if ſuch Matter be found for the 


Br, Entre Cong. pl. 93. cites 2 H. 7. 20, 21 


Br. Prerogative, pl. 63. cites 12 H.;.19S. C. 


4. By the Statute 10 H. 4. the Poſſeions of the Dutchy were ſeparated 
from the Poſſeſſions of the Crown; 1o that in all Things concerning theſe 
Poſſeffions the King muſt demeane himſelf as a Sulject, and not with his 
Prerogatives as King. But a Difference has been held upon the ſaid Sta- 

| tute, That where the King, as Duke of Lancaſter is to do any Action iuſe- 
_ parable in Perſon, there he thall enjoy his Prerogative to excuſe his Per— 
ſon ; But in Actions concerning the Poſſeſſions of the Dutchy, he thall have 
ſuch Advantage only as the Duke of Lancaſter had; therefore upon great 
Debate in the Dutchy Court, it was adjudged, That were the King as 
a Leaſe of Dutchy Lands, reſerving Rent with a Clauſe of Re-entry &c. 
that he muſt demand the Rent before he can re-enter;; becauſe it is a mate- 


rial Advantage to the Tenant, that the Rent ſhould be demanded before 
he ſhould receive any Damage which might happen tor Non-payment; 
5 And that Demand is a Thing which may be made by an Attorney. Arg. 


* Mo. 189. 
judged. | Mo. 161. in the Caſe ot Saffron-Walden. — cites it as* Bonny's Cate. 
F. Tho' by the Statute 33 H. 8. cap. 20. the Lands of Perſons attainte! 


of Treaſos ſhall be in Actual Poſſoſion of the King, without Office found, 
yet if vice is attainted of High Treaſon, the King hath only a 


Right by the Attainder, and ſhall not have the Poſſeſſion without a Scite 
faclas, or Seiſure at the leaſt ; Becauſe when a Stranger is ſeiſed at the 
Time of the Office found, the King ſhall not be in Potletſion till Seiſure, 
and with this agrees Stamf. Prerog. 54. 1) E. z. 10. 29 Aff. 30. 21. E. 4 
1. Beſides, al! Poſſeſſfons Sc. are ſaved by the ſaid Ait, as if the Act had 


nor 


3. Where a Common Perſon may enter for Eſcheat Ward, Mortmain &c. 
for is port-t6 it ſuch Matter be found for the King by his Office, the King may enter. 


Rings he cannot enter, but it is put to his Scire facias ; Quod nota z per Frowike, Mordant, and others. 
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by, in the ſame Manner as if a ſpecial Office had been found by the 
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not been made, and therefore the Poſſeſſions of the Diſſeiſor is ſaved there- 
Common Law. 3 Rep. 11. Trin. 26. Eliz. in the Exchequer, the ſecond 
Reſolution in Dowtie's Caſe. | 

The Oleen granted Lands reſerving a Fee-Farm Rent, with a Condition 
of Re-entry for Non-payment, and atterwards the Queen granted this Rent 
to J. S. in Fee; the Rent was behind; and adjudged, That the Queen 
{all Not Re-enter, becauſe by that Means the would defeat her own 
Grant, which would be a Torr to the Grantee of the Rent. Cro. Eliz. 
69. pl. 23. Mich. 29 & 30 Eliz. Cranmer's Caſe. 


rm —_— „ 


— — 


(B. d. 3) Entry upon the King, or his Patentee. What 
„ is to be done. 


I. FF the King ſeiſes the Ward which belongs to another Perſon, yet he 
cannot enter at full Age, but ſhall ſur to the King. Br. Entry Con- 


geable, pl. 62. cites 26 Atl. 57. Per Thorp & tot. Cur. 


2 It the King be ſeiſed by Reaſon of an ill Office, the Party who is 4s where it 
ouſted h have Affiſe 3 Per Huls clearly. Br. Office devant &c. pl. J. 3 2 
cites 7 H. 4. 46. of the King 

died ſeiſed of 


| my Lind, vet his Heir ſhall have Livery, and | cannot enter before Livery ; but after Livery I may have 


Aſſiſe, and ſhall be no longer bound by the Office; for the King by lis Seiſure ſhall not have Franktens- 
ment, but only Chattel, ad, the Franktenement not out of the Party; and therefore otherwiſe it ſeems where 
King by Office is intitled to the Fee, and gives it over, there it ſeems that the Party cannot enter. Ibid. 


3. Where the Eſcheator ſeiſes Colore Officii, or by Reaſon of an Office, S where it 
which is inſufficient, and does not intitle the King, As by Outlawry in ay 1s found that 
Action Perſonal &c. there the Entry of the Tenant is ſufficient upon the 3 Lahe e 5 
Eſcheator ; for the King cg h not to ſeiſe but io take the Profits, Br. En- e 
try Congeable, pl. 1. cites 9 H. 6. 20. | ſeiſed of - - 

2 . ; . my Land, 
and be enters, I may ouſt him. Ibid. Contra where the Eſc heater ſeiſes by I rit wvhere the King 
bas no Title, there the Party cannot enter; note the Diverſity. Ibid. _ 


4. Where the King is intitled by double Matter of Record, a Man has no wa if a _ 
3 A's Tn bs 2 Are > attainteq 

Remedy unleſs by Petition. Br. Entre Cong. pl. 128. cites 10 H. 6. 15 8 
Felony, and it is found by Office that he was ſeiſed at the Time &c. of ſuch Land &. and the Aing grants 


| it over, he who Right has cannot enter, nor have Action, nor Traverſe to the Office, but is put to his Petition. 


Br. Entre Cong. pl. 128. cites 10 H. 6. 15. — And it was agreed, that if the Eſcheator or other enters to 
the Uſe of the Alug without Title, yer the Party can't enter; tor the King is ſeiſed, and yet the King is 
no Diſſeiſor. Br. Entre Cong. pl. 128 cites 35 H. 6. 61. - But if the King grants ic over, the Party 
may enter uten the Patentee. Br. Entre Cong. pl 128. cites 35 H. 6. 61 ut where the King is in- 
titled ly Office, and grants it over, tho' it be falſe Office, the Party cannot enter 1 the Patentee, but is put 
to his Traverſe of the Office; Per Laicon & Needham; & non Negatur. Br. Eutre Cong. pl. 128. cites 

35 H. 6. 61. S. P. Br. Entre Cong. pl. 5. Cites 35 H. 6. 60 —8. P. Br. Entre Cong. pl 96. Cites 
4E 4. 21 22. 25.—8. P. Br. Traverſe de Office, pl. 32. cites S. C.-—5S. P. Br. Traverſe de Office, 


pl. 52. cites 10 H. 6. 15. And Brooke ſays, Note the Diverſity thereof; for where he cannot enter up- 


on the King by Reaſon of a Record for the King, which ſtands in Force, ther: he cannot enter upon 
the Patentee; quod nota bene; for the Title remains, and the Patentee is in by the King. -——-S. P. 
But where the King is intitled to Land by Office, and another has Rent-charge or Common out of it, and 


the King after grants the Land to J. S. there he who has Rent-charge may diſtrain or uſ- his Common; 
for the Grantee nor the Commoner is not out of Poſſeſſion by ſuch Office. Contra, if he has Title to the 


Land ; note the Difference. Ibid. 


5. It was enafed by Parliament, That the Lord Hungerford ſhould be 


aitainted of Treaſon, and forfeit his Lands, with a Provifo, that of ſuch 


Lands whereof he was ſeiſed to the Uſe of others, that Ceſty que Uſe might eu- 
ter; yet where the King is ſeiſed, he cannot enter upon him, bur ſhall 
ne Oufter le Main. And fo it ſeems that the King is not bound by any 

Statute, unleſs by expreſs Words of the King; As if it had been that he 
| 8 might 
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have Action, Prerogative, pl. 55. Cites I 
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— ſ— — — 


might enter as well upon the Poſſeſſion of the K ing as upon others, By 
Entre Cong. pl. 134. cites 4 E. 4. 21. 
do if a Man 6. If a Man dliſſeiſes the King's Tenant, and the Diſſeiſee makes contin] 
gives Land Claim, and the Diſſeiſor dies ſeiſed, and Office is found tor the King, b 
rendering 3 : * » oy 
Rent. ah Which he ſeiſes, the Diſſeiſee cannot enter upon the Poſſeſſion of the 
Clauſe of King by the continual Claim. Br. Entre Cong. pl. 97. cites 5 E. 4.4. 


Re-entry, 
and the Land comes to the King, and the Rent is Arrear, the Donor can't enter upon the Poſſeſſion of the 


King. Br. Entre Cong. pl. 97. cites 5 E. 4. 4. 


5. A Man can't enter por the King and another; and this ſeems to he 
where the King and another are jointly ſeiſed. Br. Entre Cong. pl. tot: 
eites 14 E. 4. 2. 8 8 
8. It was agreed for Law, That if Land eſeheats to the King, which js 
in Leaſe for Years, or charged with a Rent-charge, and Office is found tor 
the King of the Eſchear, | but] the Leaſe or Grant not found in the Office 
the Leſflee cannot enter, nor the Grantee cannot diſtrain ; but it the 
King grants the Land over, the Leſſee may enter, and the Grantee may 
diſtrain. Br. Entre Cong. pl. 125. cites 33 H. 8. 
9. But a Man who claims Franktenement in the Land, can't enter with- 
out traver/ing the Office, as it ſeems, Br. Entre Cong. pl. 125. cites 
33 H. 8. n ** os 


ld. aaa 


(B. d. 4) Seen of the King. In what Caſes the King 
| ſhall be ſaid to be ſeiſed or poſſeſs d. And of what 
Things he may be put out of Pollefhion © 


Br. Reſeiſer, x, T HE King ſeiſed the Poſſeſſion of a Prior Alien in Time of War ; and 
3 therefore the K ing has Poſſeſſion there, and not only the Pro- 
fits. Br. Seiſin, pl. 11. cites 21 E. 3. 44. | Cu 
2. The King Fal not be ſaid ſeiſed by Sei/zn of his Servant, unleſs i 
be in his Advantage, and by his own Agreement. Br. Error, pl. 130. 
Cietes 39 Al 18. 8 . . 5 
Br. Seiſin, 3. None can gain Franktenement by any Entry made upon the Poſſeſſion 1 
WY: * the King, or upon Farmer of the King; for a Man by Entry may diffeiſe 
i 5 ; 5 common Perſon, but not the King. Br. Prerogative, pl. 79. cites 2 
But of 4. The King may be put out of Poſſeſjion of Things Tran/itory, and thall 
Sap ao Wh. thereof Talon, As Revjbmen P Ba, Onan lapedd &c. Br. 
H. 7. 19. and 4 H. 7. 1. 
quod reddat, Eje&ment of Ward, and the like; for of thoſe he cannot be put out of Poſſeſſion. Ibid — 
And ſo ſee elſewhere, that of Thines tranſitory the King ſhall be adjudged in Poſſeſſion without Ochce, 


As Ward, Villein, Stray,” Heriot &c. and of thoſe he may be put of Poſſeſſion. Ibid, —— But of Things 
Local or Permanent, as of Land &c. it appears there, and 4 H. 1. that the King is not in Polleihon 


| till Office found ; and there, when Office 1s found, he cannot be put of Poſſeſſion; quod nota. 191d. 


End where 5. Where the King is initled to [Land by Reaſon of ] Waft dune I Lis 
3 mg. Tenant for Life, he is not in Poſſeſſion of the Land, but thall have Scire 
nant ces facias. Br. Scire facias, pl. 122. cites 14 H. J. 23. | 

by two Years, = 3 5 . | 3 
he ſhall have Scire facias, and is not in Poſſeſſion of the Land. Contra of Office of Alienation of Hertinale, 
or of Eſckeat ; note the Difference. Ibid. | 55 15 | 


But Brook 6. IWWhere a common Perſon may lawfully enter by any Title, there it 
_ ir ſuch Title be found for the King by an Office, the King /va/ ve as 
the Anceflor Judged in Poſſeſſion without Scire facias againſt rhe Tenaur ; Un; where 4 
„ the Ag common. Perſon by his Title or Matter cannct eater, but is pur to his A. 

| | | tion, 
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tion, 4s in Caſe of Ceſſavit or Waſt, there if ſuch Matter be found for the Tenart in 


King by Office, he is not in Poſſeſſion by the Office, but ſhall have Fol a 
Ccire facias againſt the Tenant to give him Anſwer; note the Difference. the King 
Br. Scire facias, pl. 143. cites 21 H. J. 18, being now 
4 | 5 ; Heir to it 
might be in Poſſeſſion by Office found thereof, or ſhall have Scire facias in Nature of Formedon, or Cut 
in Vita. It ſcems that he ſhall have Scire facias. Br. Scire facias, pl. 143. cites 21 H. 7. 18. | 
J. Where Ceſty que Uſe is attainted of Treaſun, and it is enacted by Par- Contra if he 


lament that he ſhall forfeit his Land in Poſſe/jion and in Uſe, there the King 4 . 
is only a Purchaſor. Br. Livery, pl. 58. cites 29 H. 8. My fed, 


been attuint- 


ed by the Common Lac ; for there the King has the Land as King. Ibid. 


8. By Seizure of the Land of Tenant in Tail, or for Life, who is at- $o it ſeems of 
t2inted of Felony, the King has the Poſſeſſion, and not the Profits only. Br. ppg 
| Reſciſer. pl 10. cites Ver. N. B. Tir. Eſcheat. Made of the 
I | | 5. King for 
enat ion <vitbkout Licence, where the Lands are held of the King in Capite. Tbid. — So it ſeems elſewhere 
of a Ward. Ibid — And of Anno, die et vaſto; but quere of this. Ibid — But upon Outlacvry in perſonal 
Adis the King ſhall have only the Profils. Ibid. — Br. Seiſin pl. 9. cites S. C. | | 


9. If the King's Tenant for Life dies, the Franktenement in Law is in & if the ge- 
the King immediately. Per Brown. Pl. C. 229. b. 3 Eliz. in the Caſe 7% J le 


5 ; Ring dies 
of Willion V. Bar kley e c heut Veir, 
ED | | the Poſſeſhon 
in Law is immediately in the King without Office; for Office is not requiſite but er here the Ring ſhall take 
thereby. Anif the King makes a Gift in Tail upon Condition, and the Conaition is broken, there it ouglit to 
be found by Office. Per Brown. Pl. C. 229. b 3 Eliz. in the Cale of Willion v. Lord Barkley. _ 


— — 


| | NO Che | TY VV See Hundred 
(C. d) Quo Warranto, Of what Things it „ 
| | 5 3 5 * See Brit- 
| | | | e „ | don. Cap. 196 
1. A ©Qu9 Warranto lies of the Wreck of the Sea, as appears 
among the Petitions in Parliament of 18 E. 1. Fo. 6. 
2. The Quo Warranto was framed for Franchiſes which belong tv the 
Crown; and ſuch as the Subject has are derived from the Crown, Liber- 
tates Rezales ad coronam ſpectantes ex Conceſſione regum a Corona 
rien, 88 | : = 
3. Quo Warranto lies 20 of ſuch Liberties as do nt lie in Claim; as Fe- 
ln Goods Ec. which lies only in Point of Charter. Per Shure, J. 
who ſaid it had been fo holden in a Reading upon the Statute of Quo 
Warranto, ſuppoſed to be Frowick's. 3 Le. 184. pl. 235. Mich. 29 
Eliz. B. R. in Sir Gervaſe Clitton's Cale. | 1 
| Quo Warranto againit the Lord of a Manor to know by what Au- 
 thority the Detendant holds a Court Baron. It was objetted, that it was in- 
cident to the Manor, and is not any Liberty which the King may have diſtinet 
from the Manor, and being a Matter of Coinmon Right the King cannot 
have a Ono Warranto thereof. And of that Opinion was Fleming. Ch. J. 
Fenner doubted. Bur Yelverton, Williams and Croke held, That a 
Quo Warranto well lies; for it is a Matter of Right to hold Courts, 
and to adntnſter Tf, and to hold Plea, and to draw Alſemblies of 
Men together, and to ſwear Officers ; which if any doth without Right, 
he is ro render an Account thereof; and therefore a Quo Warranto lies 
to ſhew by what Title he holds it. But if he there intitles himſelf ro 
the Manor, he needs nor then ſhew that he is to have a Court Baron, 
lor that is incident thereto. And here the Fudgnent is not, That the King 
ſhall ſeige; becauſe it is not any ſuch Franchiſe as the King may have; 
Lat it is, That the Detendant ſhall be ouſted of that Literty, Cro. J. 259. 
Mich. 8 Jac. * _ 'The King V. Stanton. | : 


Y') . Ue 


ins ſays, It 
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5. A Quo Warranto was brought for claiming a Foreſt and a Court of 


Sweanaimote. The Defendant made his Claim by a Charter granted by 
H. 2. but did not ſhew it. Bur Coke, Ch. J. and Doderidge, J. that 
no Subject can have a Foreſt; A Swannimote-Court, Dedenridge laid, 
a Subject may have, bur not a Foreſt; becauſe none can make a ſuſtice 
in Eyre but the King. 2 Bulſt. 295. Mich 12 Jace. The King v. Briggs, 
6. It Markets were kept without the King's Granty a Quo Warranto 
lay againtt thoſe who continued them; and the People that frequented 
uch Markets were puniſhable by Fine. Arg. 3 Mod. 127. 

Serj. Hawk- 
e King's Bench, ſhall not, without expreſs Order given in open Court, file any 
Thar this  Jnformation for any Treſpaſs or Miſdemcanor before he has taken a Recigni— 
Starure ex- Su“ from the Perſon procuring ſuch Information to be enter d into to the Per 
tends to all ſon againſt whom it is exhibited in the Penalty of 201. that he will effeftu- 
e Lag ally proſecute ſuch Information, and abide by and obſerve ſuch Orders as the 
chibi hy Court ſball direct. And if the Perſon againſt whom ſuch Information is 
the Maſter of exhibited ſpall appear and plead to Iſſue, and the Proſecutor fha!l not at his 
the Crown- own Coſts, within a Near, . procure it to be try d ; or if a Verdict paſs for the 
Cnr $79 Defendant, or if the Informer procures a Noli Proſequs, the Court is auth 
nay be Ob. 77 d to award ihe Defendant his Coſts, unleſs the Fudge, before dhe ſuch 
iected, that Information is try'd, ſhall at the Trial certify upon Record, that there <vas 


an Informa- reaſonable Cauſe for ſuch Information; and if the Informer ſpall not, within 


5 e . three Months after the Cofts tax d and Demand made, pay to the Defend as 
Natur s 


Ono War- The ſaid Cots, the Defendant ſhall have the Benefit of the ſaid Recognizance. 
ranto, being a 5 : | : | 55 

proper Means to try a Right, is not within the 3 of the Statute, which mentioning Jreſbaſbes, 
Baiteries, and other Miſdemeanors may be reaſonably conſtru'd ſuch other Miſdemeanors only as are of 
an inferiour Nature, like to thoſe ſpecified, which are generally wrangling and frivolous ones; yet 
ſ-civg this 1s a Remedial Law, and therefore ought to be largely conftru'd, and ſuch Informations may be as 
vexatious as any other, and always ſuppoſe an Uſurpation of ſome Franchiſe, and every fuch Uſurpati- 


on is certainly a Miſdemeanor. It hath been ſettled, that this Statute doth extend to them. 2 Hawk 


Pl. C. 262 cap. 26. S. 7. 


8. It was moved for Leave to file an Information again, the May 
and Common Council of Herttord, in the Name of Sir Samuel Aſhtree, 
ro know by what Warrant they admitted Foreigners and Strangers to the 

Freedom of the Town ; alledging, that this was no Quo Warranto in the 
Name or at the Proſecution of the King, but only a Method to try a 
Right, Whether the Mayor and Common-Council could, contrary to 
the expreſs Words of the Charter, as it appear'd, admit thoſe to the 

Freedom of the Town who were Strangers and not Inhabitants therein; 


and produced 4 or 5 Precedents in the Time of King Charles I. Aſter 


ieveral Motions, the Court gave Leave to file an Information, becauſe 
the injur'd Freemen E the Town could have no other Way to remedy thent- 
ſelves, or to try their Right. In this Caſe, Holt ſaid, that a Quo War- 
ranto is in the Nature of a Writ of Right, to which the Detendant can 
have 20 Plea but to juſtify or diſclaim, and can't plead Not Guuliy; and 
that Judgment both tor and againſt the King is n. But Judgment 1s 
an Information in the Nature of a Ono Warrants, it againſt the Detend- 
ant, is final, but not if againſt the King; and that in this Caſe the 
Right is in the Corporation, and the Execution only in the Mayor and 
Aldermen. 12 Mod. 225. Mich. 10 W. 3. Anon, —cites 1 Sid. 86.— 
9 Co. 28. a. — 2 Inſt, 282. „„ 


(C. d. 2) 


1. 4& 5W.&M. cap. 18. S. 3. The Clerk of the Crown in the ure of 


5 
3 
3 


3 
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(C. d. 2) Quo Warranto. Of what Thing it lies. 
By what Words. 


I. Q O Warranto; by this Word (Toll) he claim d Tallage of his Vil- + So it is in 
leins; aud by Word * (Term) he claimed their Progeny, aud by the all the Editi- 
Word (Scke) he claimed Suit of his Tenants, and by the Word (Sake) Ia of 
he claim Connſance of Pleas of his Tenants, and by the Word (Murder) oke, but 
. | . it ſeems ĩt 1s 
to have Amercements of Murderers, and by the Word t (Oredelfe) to have mifprinted 
Ore found in his S2il, Br. Quo Warranto. pl. 2. cites It. Not. 19. for (Them) 

f | . 3 or (Theam) 
which in Somn. Gloſs. ſignifies Mancipiorum Sobolem, and in Spelm. Gloſs the Word is Them, Team, 
and Theam accordingly. And ſee Keilw. 145. a. — + Br. Preſcription. pl. 110. cites S. C. Brooke ſays; 
This ſeems to commence by Grant at firſt, and therefore makes a Quere if a Man may preſcri-e in it, 


2. Turn Toll is to have Toll for Beaſts driven to be ſold, tho they 
are not fold. Br. Quo Warranto. pl. 3. cites It. Not. Fol. 21 & 32 
E. 3. 1 8 199; MLT 


—_— 


(C. d. 3) Proceedings, Pleadings, and Judgment in 4 
Quo Warranto, in general. 


1. FH E Defendant in a Quo” Warranto was admitted to parle. It was moved 
1 Keilw. 138, b. Itin. temps. E. 3. for a ſecond | 
5 | x | | | Imparlance in 
1 Quo Warranto, and it was ſaid that it was granted in the Caſe of the City of London; but the Court 
deny'd it; for Aﬀry ſaid, by the Courſe of the Court, they were to have but the common 3 * 
And (Per Cur.) being ex gratia, we may grant or deny it as we ſee Cauſe, Comb. 12. Hill. 1 & 2 
Jac. 2. B. R. Anon. | | e | | | | 
2. A Quo Warranto was brought for Vexation 4pon 48 Points; and the 
Curt being moved in it, ordered that the Proſecutor ſhould wave that Quo 
Warranto, and ſhould bring a new one, and therein in///# only upon three 
Points; but that he might proceed to a Trial upon his New Quo Warran- 
to in ſuch Time as he might have done upon the Old (Hill. 22 Car. 
B. R.) to the End he might not be delay'd in his Proceedings by 
bringing of the new Quo Warranto. 2 L. P. R. 414. Tit. Quo 
Varranto. | = „„ | I 
3. There is a Difference between a Writ of Quo Warranto and an In- 
formation in Nature of a Quo Warranto, as to the Proceſs upon them; 


lor it ſeems, that the Proceſs upon Information are Ven. fac. and Diſtringas. 


But upon the Writ of Quo Warranto it is Sons; and for Default of 
Appearance, that the Liberties ſhall be ſeiz d. Sid. 86. in the Caſe of 
the King v. Trinity-Houſe. cites Co. Ent. 527, 528 &c. 


4. A Verdict between private Perſons may not be read as any Evie 


dence againſt the King, in an Information on a Quo Warranto. 2 
Show, 48. Paſch. 31 Car. 2. B. R. The King v. Carpenter. tn 
5. A Verdict in a Quo Warranto on the meer Right, concludes the 


King, but on Information it does not. 2 Show. 47. Paſch, 31 Car. 2. 


B. R. The King v. Carpenter. 


( d. 4) 


| 
| 
| 
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(C. d. 4) Proceedings, Pleadings and Judgment in Quo 
Warranto, as to Liberties and Franchiſes. 

bien: f, 18 E. 1. NAC Ts, that if any can verify by gcod Inqueſt or ther. 
tamds to all a 6 f er Predecel bas! 
Liberries wiſe, that they, or their Anceſtors or Precdlecelſors, have 
as well to Uſed * any Liberty whereof they have been impleaded by ©no Warranto before 
thoie that the Death of R. 1. and have hitherto f (not having abuſed ſuch Liberty) 
lie in Point rey hall be adjourned to a reaſonable Day Lefore the Fuſtices, within which 
of Charter, ine, they to the King with the Record thereof ſig ned by th 
1 Conuſunce e They may repair to the King with the Record the, 71 the 
of Pleas, Tllſlices Seal, which done, the King will confirm their Eſtate 3 and if any 
Felons Fudgments have been given upon ſuch Writs by the Juſtices at Weſtminſter, 


| Goods, and ion the Complaint of the Party grieved to the King, be will give then 


the hike, as 
ro thoſe that | | | 3 
may be claimed by Preſcription, as Waif and Stray, and the like. 2 Inſt. 496 ——+ This Clauſe ex- 
tends not only to Mil-uſer, Diſ-uſcr, and Non- uſer of Liberties, but to Falſe Claim of them, and thc 
like. 2 Inſt 496. 33 LEY 
Scrope ſaid that a Hundred is out of the Caſe of this Statute ; for this Statute is intended of Fran- 
chiſe, and a Hundred cannot be ſaid a Franchiſe ; for Przcize quod reddat lies of a Hundred. But 
Shard ſaid a Hundred is no other than a Franchiſe Royal, as View &c. by which he thought that a 
Hundred, which comprehended ſuch Franchiſe Royal, might properly be claimed as other Franchiſes. 
Keilw. 143. Temps E. 3. e | 5 | | ; | 


Remedy. 


The Coſts, All Plas of Ono Warranto ſtall te from henceforth pleaded and deter. 


Charges 5711 | Ds af F ES | V 
kong 8 mined in the Circuit of the Fuſtices; and all Pleas now depending ſ/ all le 


vented "of... adjourned into their proper Counties, until the coming of the Filſiices into 


the * ag thoſe Parts. 


in theſe This Statute wwas confirmed by another Statute de Ono Warranto ma; 1 the 
none” rag ſame Tear and to the ſame Effett. | | | | 
NVC, | 


and therefore to meet with this Miſchief, and that the Subject might receive Juſtice in his own Coun- 
try, and as it were at his own Door, it was the King's ſpecial Grace, that Pleas of Quo Warrant 
ſhould be heard and determined in the Eyres of the 3 2 Inſt. 447._—— When Juſtices in Eyre 
ceay'd, then this Branch for the Eaſe of the Subject, and for ſaving their Coſts, Charges and Expenccs, 
loſt its Effect; for with Juſtices in Eyre this Branch lived, and with them it died. Jenk. 498. 


2. In Quo Warranto he claimed Franchiſe &c. and he made Default 
_ et the Day, by which it was awarded that the Franchiſe be ſeiſed into tie 
Henas of the King; and that the Sheriff anſwer the Profits; and after the 
Defendant came by Attorney, and prayed to replevy the Franchiſe, and had it 
S2/vo Fure Regis; and ſaid that he claimed the Franchiſe as appendant Tint 
eut of Mind, and was received. Br. Quo Warranto, pl. 5. cites It. 
Z 8 Fe V 5 
3. In Quo Warranto the Defendant claimed Ae of Bread and Ale &c. 
He ſaid that it was Appendant to the Manor Trme out of Mind &c. and 
claimed by Feoffment of the Manor cum pertinentiis. And it was held that 
he may vouch, becauſe the Franchiſe paſs'd with the Manor; and it was 
admitted alſo that he may preſcribe. Br. Quo Warranto, pl. 6. cites It. 
'Canc. 6 E. . ðͤ Cn oo ron Fo Tn ones 
In Quo Warranto if a Man claims Court of his Demeſne Tenants in his 
Manor, it ſuffices to ſhew that he has Manor there without ore; and thete 
it was faid that he ed not anſwer to it. Br. Quo Warranto, pl. 4. ches 
. KA 


Keilu. 147. 5. In Quo Warranto he claimed to have Franchiſe in his Manor © (- 


8. C. and ſaid that his Father was ſeiſed of the Manor in Fee, and died ſeijcd, aud 
he entered as Heir, and prayed his Age, becauſe he is within Age; and tic 
Parol demurr'd. Bro. Quo Warranto, pl. 3. cites It. Not. fol. 21 


and 32 E. 3. 


Quo War- 6. When Franchiſe is allowed in Eyre, the Aicard is no other that 
17 1 | 8 R 8 "bY Aw . - 1 ; i : 
Nature of be go fine Die ſolvo Fure Regis; and ſo it it be rightly allowed and wel 


i1 a 4 
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uſed, it ſhall be allowed, but if it be not well allowed, we will not al- the King's 


low it. Keilw. 139. b. 140. a. Per Chaunt. Itin. Temps E. 3. Riphe for 
Franchiſes and Liberties, wherein Judgment final ſhall be given either againſt the King for the Point 
adjudged, Or for the King 4 and the Salvo Jure for the King ſerveth for any other Title than that which 
was adjudged ; and therefore William de Penbrugge the King's Attorney, for proſecuting a Quo War- 
ranto 2gainft the Abbot of Fiſchamp for Franchiſes within the Manor of Steynings Sine præcepto, was 
committed to Gaol. 2 Inſt. 282. | 


7. A Man at the Commencement of the Eyre claimed to have View and 
Wai! in his Manor of L. and in the Writ of .O% Warranto Waif was 
onitted, by which he prayed that he might plead for it upon his Claim, 
Er conceſſum tuit ei; quod nora. Keilw. 147. b. Itin. Temps E. 3. 

8. In Quo Warranto againſt Sir J. C. tor claiming Wreck Detendant 
pleaded that E. Duke of B. was ſeiſed of the Manor of D. to which he had 
Wreck appendant, and was de Alita Proditione-debito modo attinctus, and that 
und before the Eſcheator; and that the Manor deſcended to Queen M. 
who granted the ſame to the Earl of W. who granted to the Defendant. Upon 
which it was demurr'd, and Exception was taken to the Plea, that the 
| Arrainder was not fully and certainly pleaded. Bur Plowden argued 

contra, that it was certainly pleaded, viz. Debito modo attinctus; and 
it is ſpewn that the Wreck is appendant to the Manor, and then if he hath 
the Manor he hath the Wreck alſo; and if Defendant hath the Manor, it 
is not material, as to the Oueen, How he hath it; for She does not claim the 
ſame, but impeaches the Deſendant for n/ing ſuch a Liberty there; but if the 
Heir of the ſaid Duke had demanded the Manor there againſt him, the 
Artainder ought to have been pleaded certainly, 3 Le. 72. pl. 111. Hill. 
20 Eliz. B. R. The Queen v. Sir John Conſtable. 7 : ; 

9. Information was, That where the Defendant was ſeiſed of a Manor, 3 Te. 194- 
an of an Houſe within it, he claimed to have a Court or View of Frank- K C. 
pledge Infra Meſuaginin predict. and allo that Sine * 5 Conceſſione ſive 19 * 5 518. 

Authoritate tj ur pavit Libertates præſlictas. De fendant pleaded, That Non S. C. 
Uſurpavit Libertates predit?. infra Melilugium præ ditt. Medo & Forma. It 
Was infiſted that the Plea is not good; tor the natural Anſwer ro a Quo 
Warranto is either to Claim or Diſclaim, and Defendant does neither of 
them. Shute ] ſaid a Quo Warranto contains but two Things im it. iſt. 
Ir demands Quo Warranto he claims ſuch Liberties. 2dly. He charges 
him with a torcious Uſurpation of them; and here the Defendant hath 
anſwered to the Uturpation, but not ſhewn by whar Title he claims 
them. And that the like Cafe was adjudged in this Court, That Non 
Uſurpavit Modo & Forma was no ſufficient Anſwer. The Caſe was ad- 
journed. Godb. 91. pl. 103. Mich. 28 & 29 Eliz. B. R. Sir Jervis 
Clitron's Caſe. 5 „„ . 
10. It was agreed by the whole Court, That in a Quo Warranto it is 2 Le 212 
mt ſufficient for the Detendanr to ſay that ſuch a Fil jeti bath Inwful Intereft bl 266 NR. 
to hold Leets without making Fl to himlelt ; tor the Writ is Quo 8 wo 

7 Ws . 719 5 25. 8. C. 
Warranto he claims them. 2 Le. 28. pl. 31. Trin. 30 Eliz. B. R. The Name of 

_ Queen v. Pantidg ge. „ Patridge's 

. 8 . 9 „ + CME. 

11. Quo Warranto &c, the Deſendant pleaded that the Allot of B. Rep. 22 
Was ſciſe of Waits and Strays by Preſcription, aud had uſed and exer- Mich. 3; & 
cited the Liberty to have Catella Felonum within three Months before the 34 Eliz. The 
OJupprefſion, without ſpewing by what Title, Grant or Charter; and that by econ * 5 
the Statite 32 H. 8. for reviving the Liberties, and by Patent of Tot, Talia, ela; 

Tanta, Contimilia Libertates &c. as the Abbot had, he concluded Eo War- 
rauto he uſed and claimed the Liberties aforeſaid, as pertaining to the Ma- 
er. Two Judges were of Opinion, That the Defendant had ſer forth _ 
a ſufficient Title by Way of Uſage in the Abbor, without ſpewing the 
Grant made to the Abbot ; As a Man may plead a Diſcharge ot Tithes of 
Abbey Lands by the Statute 31 H. 8. that the Abbor held diſcharged at 
the Time of the Diſſolution, without ſhewing how he was en, - 

| | Z 2 ut 
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bur Popham Ch. J. e Contra, becauſe Felons Goods could not pats trum 
the Crown without Matter ot Record; now it an Uſage thould be plead. 
able in ſuch Cale, and Iſſue ſhould be taken upon a 'Traverie ot Legi- 
time uſus fuir, this muſt be tried by a jury; and by Conſequence they 
muſt find what the Law 1s upon that Record, which is againſt the 
Maxims of the Law ; but the Caſes of Tithes are otherwiſe, becauſe 
they may be diſcharged by Unity ot Potiethon, or by Real Compoſition, 
which is Matter en Pais, or by the Pope's Bulls, which are not Re. 
cords in our Law. Bur they all agreed that he % Vt to ſhew the Flats 
of the Abbot, becauſe the Statute rev1ves no other Eitate in the Liberties 
in the Crown, than ſuch as came to the Crown by the Dittolution of 
the Abbey. Aud as to the Conclulion of Fo Warzanto, they all agreed 


that it was good, becauſe it was taken diftributively, vir. That he usd 


3 Bulſt. 156, 
S. C. 
Roll. R. 399. 
Trin. 14 
Jac. S. C. 


ſuch as Appurtenant, which might be Appurtenant, and the others by the 
other Title. Mo. 297, pl. 443. Patch. 32 Eliz. The Queen v. Vaughan, 
12. A Quo Warranto againſt the Biſhop of Durham to know wh 
he claimed to have the Goods and Chattels of Felons and Perſons flanding 
Mute. He pleaded that Durham was a County Palatine, and had Jura 
Regalia, and by Reaſon thereof he claimed that Privilege. Per Coke, and 
the whole Court agreed therero, That tho* a Man cannot pre{cribe to 
have Felons Goods, becauſe ſuch Preſcription is only tor XIlatters in 
Fact, yet a Man may preſcrihe to have a County Palatine, and by Con- 
ſequence to have all theſe as Incidents ro it, 2 Bulft. 226. Paich, 12 
Jac. Sir Jerom Bows v. Biſhop of Durham. | 

13. Quo Warranto was brought ro ſhew why they cue divers Li- 
berties Cc. within the Palace of the Archbiſpop of Canterbury, The De- 
tendants as to Part in ſuch a Place juſtify iu the City Preterguam in Staple- 
gate and Weſt-gate, & quoad Reſtdnum locorim diſclaim, It was reſolved 
that the Diſclaimer extends to Staple- gate and Welt-gate, notwithitand- 
ing the Preterquam; and Judgment ot this Part was given immediately 
tor the King. 2 Roll. Rep. 482. Mich. 22 Jac. B. R. The King v. the 
Citizens of Canterbury. „„ „ 

14. In 5585 Warranto for claiming of a Marꝶet. The Deſendant 
claimed the ſame by Letters Patents ot E. 3. made to the Abbot of G. but 


did not plead Hic in Curia prolat” as he ought to do. The Attorney Genera! 


confeſſed this; whereupon the Court was moved tor Judgment tor De- 
tendant. But though the Parent was in Court, Doderidge ]. ſaid, it 
did not appear fo to the Court Judicially, it not being pleaded with 
Hic in Curia prolat'. And this cannet be ameaded without the Attorney 
Generals Conſent, and without Amendment Judgment mutt be tor the 
King; And atterwards a Rule was entered by Conſent ot the Court, 
it being moved by Coke Ch. J. viz. Thar the Opinion ot the Court was, 
That the Plea in Bar here is not good, neither in the Manner nor Mat- 


ter of it; And this was done, becauſe otherwiſe this Matter hereaiter 


might be Evidence againſt the King. 3 Buls. 58. Trin. 13 Jac. the 


King v. Capel: 


15. A Quo Warranto was brought for claiming divers Liverties, Privis 


 teges Sc. without expreſſing any Certainty of what they contiited, as 
Waite, Eſtray, Frank-pledge &c. fo as Detendant might make a parti- 
_. cular Anſwer to them, and therefore the Court held it naught. But 


Mr. Waterhouſe the Prothonotary ſaid, that there are Precedents ac- 


_ cordingly ; Whereupon a Day was given to ſearch the Precedents, and 


Proceſs was ordered in the mean time to ceaſe againſt the Detendant, 
Novy. 121. Sir Henry Cheverell's Caſe. „ 
16. A Quo Warranto was brought for uſurping certain Privileges cit. 
in the Manor of Linton. Iſſue was joined, whether John Abbor of F. 
ever uſed Privileges of Court Leet and Court Baron; and found that he bad 


not uſed them &c. It was moved in Arreſt of Judgment; r. Becaute 2 


i frud that the Keeping of the Court Leet and Baron is an U; Ur pation, Whereas 


they aiſo find that ſuch Courts are uſed as within te (firndticg £2 
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ana-) which is impo ſſible; For a Court Baron is a neceſſary Incident 
to it as it is a Manor and cited 6 E. 3 11. No Judgment was given. 2 
Sid. 68. Paſch. 1658. B. R. Wildmore's Caſe. SLY. 

17. In a Quo Warranto againſt the Town of Farnham, for uſing a 
Fair and Market, and taking Toll &c. Iſſue was taken, whether they had 
Toll by Preſcription or not, and it was found that they had; but it was 
moved in Arreſt of Judgment, that here was a Diſcontinuance, becau/; 
chere was No Iſſue as to the other Livertics claimed by them, (vis. ) a Tai 
ind Market ; and this Action is not helped by the Statute of Jeofails, 

aod fuir conceſſum; But the Chief Baron ſaid, that they were too ſoon 
to urge that, becauſe Judgment was not yet given, and before Fudgement 
there can be no Diſcontinuance agaiaft the King, becauſe the Attorney Gene- 
ral may yet proceed, by the King's Prerogative, to take Iſſue upon the reſt, or 
may enter a Nolle Proſequi, but if he will not proceed, the Court may 
make a Rule on him Ad Replicandum, and fo there may be a ſpecial 
Entry made of it, wheretore non Allocatur. Hard. $04. Paſch, 21 Car. 2. 
in the Exchequer. Attorney General v. Town of Farnham, 

18. Upon a Quo Warranto when the Liberties are ſciſed quouſaue &c. 
and they do not replevy them, (per Aſtry) the Courſe is, That Judgment 
| final Nall be given Niſi they plead within ſuch a Day. Comb, 19. Paſch, 
2 Jac. B. R. Anon, | | wits „ 


19. Wherever any Judgment 1s given Pl the King for a Liberty uſurp- 


ed, it is. Ouod extinguatur, and that the Perſon who uſurped Libertares &c. 
Nullatentus intromittat &c. which is the Judgment of Outter, but the Quo 
Warranto muſt be brought againſt particular Perſons. But where it is 
er a Liberty claimed by a Corporation, there it muſt be brought againſt the 
Body Politick, in which Caſe zhere may be a Seiſure of the Liberties which 


will not Warrant either the Seiſure or diftlolving ot the Corporation it- 
ſell. Per Curiam. 4 Mod. 58. Mich. 3 W. & M. B. R. in Sir ja. Smith's 


Caſe. 


feiture of the Charter tor an Alllſer of one of the Privileges, and a Quo 
Warranto is brought, and Judgment upon it, this is a Forteiture of the 
whole Charrer. 2 L. P. R. 414. tit. Quo Warranto. HS, 

21. It was moved for an Information in Nature of a Quo Waranto 4 
 gainſt the Steward of a Court Leet, aud againſt the Bailiff and Conſtables, 
for impannelling a fury not duly ſummoned, the Bailiff being the proper 


Officer ro ſummon them who thould be all Freeholders, tor they only 


have a Right to be Jurymen, bur there were none ſummoned, and 6 
Perſons who had no Right being preſent in Court were {worn of che Ju- 


ry, and 6 Freeholders being likewiſe preſent in Court retuſed to be 


20. If ſeveral Privileges are granted in a Charter, and there is a For- 


{worn becauſe not ſummoned, neither would they ſerve with thoſe Who 


had no Right to be of the Jury, whereupon the Steward ſwore 6 more; 


and the Fury thus conflituted ot 12, not having Right to be Jurymen, 


choje the Bailiff and Conſtables. The Steward thewed tor Cauſe, that the 


6b Frecholders who appeared in Court were duly ſummoned but retuſed to 
be ſworn, whereupon he ſwore a Jury out of ſuch as were preſent, 
which he inſiſted was a good Election, and that this Jury choſe the 


Bailiff and Conſtables, and that this was the conſtant Conrſe of chufing ſuch 
_ Offrers: And that it would be dangerous to make a Precedent of trying 


the Right of chuſing ſuch Men by a Quo Warranto. The Court thought 


there was no Room for any Complaint againſt the Conſtables or Bailitf; 
but if any, it is againſt the Steward; and ſo a Rule was made tor him to 


attend, and ſhew Cauſe why an Attachment ſhould not go; and the Rule 


tor the reſt was in the mean time enlarged. 8 Mod. 130. Trin, 9 Geo, 
- 1724. The King v. Harriſon. TT) 


(C. b. 3) 
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(C. d. 5) Proceedings, Pleadings, and Judgment in Qu, 


Warranto, as to Corporations. ' 


1.JN a Quo Warranto brought againft the Bailiffs, Aldermen Ec, they 

appeared by Warrant of Attorney, but one of the Bailiffs named in 
the Warrant did not appear nor agree toit. The Appearance by the major 
or greater Part being recorded was held ſufficient. And alſo, that tho 
the Warrant of Attorney was wander another Seal than their common 


Seal, yet being under another Seal and recorded it cannot be annulled. 


Godb. 439. Bailiits &c. of Yarmouth's Caſe. 
It was faid 2. Information in Nature of a Quo Warranto againſt the Defendants, 
inthis Ca'e, for raking Gravel and Sand in the River Thames for Ballaſt ; they juſtified 
os 7 by Virtue of a former Patent to them by the King of the Office of Laſtage 
cable Rivers aud Ballaſtage of all Ships in the River Thames; and the Opinion ot the 
in England whole Court was, that the Detendants had a good Title to take Sand 
belongs to there for Ballaſt, Without ſaying Cum pertinentiis; But upon a Delect 
er N in Pleading, Judgment was given againit them; 1. That they pad 
porter adds LHein Patent as a Grant and Confirmation, which made it double, (it being 
a Nora, that upon Demurrer) and cited D. 115. But the Reporter ſays, Vide the Caſe 
if this had of the King v. Bridgett in Quo Warranto, in 17 Jac. where it was 
been n, held good. adly They did not allege that it belonged to the ſaid Ofice 
Quo War- We. - | | 8 
uno, the 70 take Sand and Gravel in that River, zdly, They did act ſay that 
ſudgment the Office vas an ancient Office. Sid. 86. Trin. 14 Car. B. R. the Kang \. 
bad been fi- "I'rinity- Houſe. | | 
nal, becin'e | 
that 1s a Writ of Right; but it being in an Information in Nature of a Quo Warranto, it is not con- 
cluſive, and it appears by Precederts, that there is a Difference in Proccedings. In the Dro H arranto 1 
a STITHTTORS 5 and jor Default of Aphearance Trdement is that the Liberties be ſeiſed, but in the Information the 
Process is a lere Factas and Diſtrineas. Sid. 86. Trin. 14 Car. 2. B. R. The King v. Trinity Houſe. 


e ; JN ww Warranto azgainft the Miſicians Company in London the Re- 
93, ee turn was, 
ens to the Returu, 1. Becauſe it appears that the Name of their Corporation 
was The Maſter and Wardens, whereas in their Return they made themſelves 
_ Cuildor Fraternity ; For they mutt be the one or the other. 2dly, They 
returned, that they may elect Perſons of the Fraternity into the ſaid Frater- 
nity, which is contraditfory ; For they ought to elect into the Society 
ſuch as were not of it before, and not ſuch as were. Sid. 290. pl. 7. 
Trin. 18 Car. B. R. The King v. Berdwell. Os 
4. The King brought Quo Warranto again/t A. B. C. and D. & atios 
Periclitatores & Plantatores pro prima Colonia London in Virginia, to know 
by what Warrant they claim divers Liberties. They come and plead inſul- 
ficiently, upon which the King demurs. Ihe Queſtion is, How 
Judgment ſhall be entered? For the Maſter and chief of the Company 
were left out in the Quo Warranto, and the Judgment was given ag unt 
A. B. C. and D. & alios Periclitatores &c. But Ouzre if this vis 
the Corporation? 2 Roll. Rep. 455. Trin. 22 Jac. B. R. Virginia Com- 
pany's Caſe. V „„ . 
F. A Corporation aggregate may be forſeired and ſeiſed into the K1ngs 


: Hands upon a Breach of Truft repoſed in them for the good Goveriminent of 


the King's People. And in the principal Caſe a Seiſure is plainly implicd 
in the Statute of 28 E. 3. cap 10. which enacts, That on the firſt O74 7 
of the City of London, it ſball forfeit ooo Marks, on the ſecond 2000, 0"! 
for the third, the Liberty and Franchiſe of the City of London fall ve tate, 
into the King's Hands, which plainly argues that there may be 2 verture 


ot the Corporation; and as to a Forteiture the Act ot Obit 100 procts 


it, here 12 Car. 2, cap, 11. S. 5. is, That all Bodies Corporate, Ct- 
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« ties, Boroughs &c. are pardoned and acquitted of all Forfeitures &c.“ 
And thould the Law be otherwiſe, it would erect fo many independent 
Republicks, as there are Corporations now in England, which would 
be of miſchievous Conſequence to the King and Kingdom. 2dly, The 
atirming a Power to make By-Laws for levying Money as they have done, 
is a great Oppreſſion of the People, and conſequently a Breach of that 
FTruſt repoſed in them tor the Weltare of the King's Subjects, and con- 
ſequently a juſt Cauſe of Forfeiture. 3dly, A Petition (mentioned in the 
Pleadings) /candalous to the King and his Government, and tending to beget 
in the People au Hatred of their Sovereign is a Juſt Caule of Forteiture. Re- 
ſolved. 2 Show. 278, 279. Hill. 34 & 35 Car. 2. B. R. The King v. 
the Mayor &c. of London. | | 

6. It the Corporation in a Quo Warranto appears not thereto, Judgment 
ſhall be enter' d tor a Seiſure Luouſque, and if in the mean time they come not 
and replevy their Corporation and appear, then Judgment final ſpall be 
giten againſt them in the Term after; And it ſhall not be a good Appear- 
ance, unleſs the Warrant of Attorney be made under the Corporation Seal. 2 
Show. 365. pl. 356. Trin. 36 Car. 2. B. R. The King v. Cheſter City. 

7. 9 Ann. cap. 20. H. 1. Where any Writ of Mandamns fhall iſſue out 
ef the Oueen's Bench, the Courts of Seſſions of Counties Palatine, or the 
grand Seffrens in Wales, to admit and reftore Burgeſſes or Officers of Corpora- 
tions, ſuch Perſons, who by Law are required to make Return, Mall make 
their Return tothe firſt Writ of Mandamus, _ 85 8 

S. 2. As often as in any of the Caſes aforeſaid any Mandamus ſhall iſſue, 
and a Return ſhall be made, it ſhall be lawful for the Perſons, ſuing ſuch Man- 
damus, to plead to or traverſe all or any material Fatts contained in the Re- 
turn, to which the Perſons making Return ſhall reply, take l/jae, or demur, 
and ſuch Proceedings ſhall be had therein, as might have been had if the Per- 
ens ſuing ſuch Writ had brought their Action on the Caſe for a falſe Return, 
and if Iſſue fhall te joined on ſuch Proceedings, the Perſons ſuing ſuch Writ, 
may try the ſame in ſuch Place as an Iſſue joined in ſuch Action on the Caſe 
might have been tried; and in Caſe a Verdict be feund for the Perſons ſuing 
frcb Writ, or fudg ment given for them, they ſhall recover their Damages and 
Coſts as they might have done in ſuch Aciion on the Caſe to be levied by Ca- 
pias ad Satisfaciendum, Fieri Facias, or FElegit ; and a peremptory Writ of 
Mandamius ſhall be granted without Delay, as if ſuch Return had been ad- 
indeed inſufficient; aud in Caſe Judgment ſball be given for the Perſons 
making ſuch Return, they foall recover Cats. 1 . . 

F. z. If Damages be recovered by Virtue of this Af againſt any ſuch Per- 
ſons making ſuch Return to ſuch, Writ, they ſhall not Le liable to be lied in a- 
ny other Action for making ſuch Return, | | 


F. 4. In Caſe any Perſons ſhall uſurp, intrude into, or unlawfully hold any Informations 


of the ſaid Offices or Franchiſes, it fhall be lawful, for the proper Officer in each in Nature of 
3 2 „ 3 „ a Quo War- 
of the ſaid Courts, with the Leave of the Courts, to exhivit Informations in ranto may 
the Nature of ©u0 Warranto, at the Relation of any Perſons deſiring to pro- be brought 
ſecute the ſame, and who ſhall be mentioned in ſuch Informations to be the Ne- with Leave of 


lators againſt ſuch Perſons ſo uſurping, intruding into, or unlawfully holding the Court at 


the Relation 


the ſaid Offices or Franchiſes ; and if it ſball appear to the Courts, that the ſe- e v 
vera Rights of divers Perſons to the ſaid Offices or Franchiſes may properly 4 10 ” 


le determined on one Information, it ſpall be lawful for the ſaid Courts to proſecute, 


give Leave to exhibit one ſuch Information againſt ſeveral Perſons, in order aud thisis by. 


OR . V Wt, 
to try their reſpective Rights ; aud ſuch Perſons ſhall appear and plead as of Lacan . 


the ſaid Term and Seſſions in which the Informations ſhall be filed, unleſs the ot g nne 
Court ſhall give further Time, and ſuch Perſons who hall proſecute ſuch Infor- 25 the End 


AS AE; . | wenient Speed. of u hich 
mations ſhall proceed thereupon with the moſt convenient Spee a. 


Þ prevent Frivolous and Vexatious Controverſies. Per Cur. 8 Mod. 351. Paſch, 11 Geo. the King v. 
utler. | Es . 
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F. F. In Caſe any Perſons, againſt whom any Informations in Nature ; 
Ono Warranto ſhall in any of the ſaid Caſes be exhibited, ſhall be found gil. 
ty of an Uſurpation, or Intriſſon, or unlawfully holding any of the ſaid Off a; 
or Franchiſes, it ſball be lawful for the ſaid Courts to give Fudgment that ti, 
Relators ſhall recover their Cofts 3 and if Fudg ment be given ſor the Dijcy. 


dants, they fhall recover their Coſts agam/t ſuch Relators, 


S. 6. It ſhall be lawful for the ſaid Courts to allow to ſuch Perſons, t 
whom any Writ of Mandamns ſhall be directed, or againſ# whom any Info. 
mation in Nature of Cu, Warranto, in any of the Caſes aforeſaid, ſhail l, 
proſecuted, or to the Perſons, who ſhall proſecute the ſume, ſuch convenient Ti, 
to make a Return, Plead, Reply, Rejoin or Demur, as to the ſaid Coun 
ſhall ſeem juſt. | | mn 

S. J. The AF 4 Ann. cap. 16. for Amendment of the Law and all the Gta. 
tutes of Feofails, Fang be extended to Writs of Mandamus and Inſormatuns 
in Nature of a Olio Warranto. | | | Cs 

S. 8. The Mayor, Bailiff, or other Officer, to «»hom it belongs to preſide a 
the Election, and make Return of any Member to ſerve in Parliament, aud 
who ong ht to be annually eletted, and who has been in ſuch annual Office tr 
one Year, ſhall not be capable to be choſen into the ſaid Office for the ear in- 
mediately enſiling; and where any ſuch annual Officer is to continue jor 4 


Year, and until ſome other Perſon be choſen and ſworn into ſuch Office, if anj 
ſuch Officer ſhall voluntarily and unlawfully prevent the chifſiug another Pu. 


ſon to ſucceed into ſuch Office at the time appointed, he jhall forfeit 100 l. tols 
recovered with Cofts of Suit by ſuch Perſon as will ſue for the ſame in her Ma- 


Jeſiy's Conrts of Record, one Moiety thereof to be to her Majeſty, and the other 


Moiety to him that will ſue for the ſame. 
8. Information in Nature of a Quo Warranto againſt S. for a/vrpiny 
the Office of a common Burpeſs of the Town of the Deviſes in Wiltſhire ; and 
upon a Trial at Bar upon this Iſſue, Whether Sutton was cheſes a Capital 


| Burgeſs by Mayor, Recorder and Capital Burgeſſes? the follow ing Points 


arole ; the Recorder had made a Deputy Recorder by Writing under his Hand 
aud Seal, and afterwards had revoked this Deputation by another Writing, a 
Copy of which was offer'd in Evidence of the Revocation. But this held 
not good Evidence, becaule it did not appear but they might have pro- 
duced the Original. Deputation of an Officer is in its own Nature 


grantable by Parol; and therefore tho it ſhould happen to be granted 


by Writing, yet ſince it is in itſelf grantable by Parol, it may be revok'd 
by Parol. By the Charter that incorporates the Town, the Mayor, Re- 


corder, and in his Abſence Deputy-Recorder aud Capital Burgeſſes, vc i, 


jor pars eorundem, are impowered to chuſe Capital Burgeſſes: Now the 
Queſtion was, M het her upon theſe Words of the Charter, Acts done ty 
the Mayor aud Majority of the Burgeſſes, without the Preſence ot the Re- 


_ corder or his Deputy, were good © And the Court ſeemed to incline that 
they were good, becauſe the Word (Eorundem) reters not only to the 
Capital * cage: but Mayor, Recorder and Capital Burgeſles; and 


yet the Reaſon why the Preſence of the Mayor is neceſſaryto Corporate Adio, 


is not becaule he is particularly named, bur becauſe he is the Head of ih 
Corporation; and if this were not ſo, the Addition of theſe Words in 


Charters (Quorum Recorder unus,) would be uſeleſs and unnecetlary. 


10 Mod. 74. 15. Hill. 10 Ann. B. R. The Queen v. Sutton. 


9. Another Otieſtion was, Whether ſuppoſing it not neceſſary by the Char- 
ter, that the Recorder ſhould be preſent, yet the Iſſue did not oblige them d 
prove him preſent at the Election? Jo this it was ſaid by the Council, 
that Conceſſo the Charter did not require the Preſence of the Recorder, 
the Queſtion was no more than this, Whether they ſhould be obliged to 


prove an immaterial Part of the Iſſue £ It was ſaid further, that by a Pa- 


riry of Reaſon it might be expected that they ſhould prove the Preſence 
of every one of the Common Burgeſſes; That /) the Iſſue no more Was 
meant, than that the Election was made by thoje who had a Peer to do ' ; 
| | Sas z 5 | => 0 But 
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That Ubi major pars, ibi tota, viz. the Authority of the whole. And 
of this Opinion was the Court. 10 Mod. 75. The Queen v. Sutton. 
10. Another Queſtion ſtarted was, Whether in a Corporation that was by 
Charter to con/it of Mayor, Recorder, Common Burgeſſes &c. the ſame Per- 
ſon might not be both Mayor and Deprty Recorder. 10 Mod. 15. The 
Queen v. Sutton. 5 
11. Another Point was moved upon the Words of the Charter, which 
appoints the Swearing of a Common Burgeſs to be done before the Mayor, 
Recorder, Common Burgeſſes, or the Majority of them Tunc ibi preſentinm ; 
whether or no a Majority of the whole Body was by theſe Words neceſ- 
{ary to be preſent at the Swearing, or whether a Majority of thoſe that 
were preſent was only requi/ite, tho they ſhould not be the Mrority of the 
whole? It was faid, that upon the Reaſon of the Thing it was not ne- 
ceſfary that the Swearing in thould be done with the ſame Solemnity as 
the Chuſing in; tor the Choice is a voluntary deliberate Act; the Swear- 
ing in on the contrary 1s what a Perſon once choſen may challenge as 
his Right, and may by Mandamus compel them to do. And it this Con- 
{truction did not prevail, the Words in this Clauſe of the Charter con- 
cerning the Swearing, 'Tunc ibi præſentium, which are not in the 
Clauſe concerning the Election, would ſignify nothing. As for the Ob- 
jection, Jhat it ſeems abſurd to ſay a Man muſt be tworn before a Ma- 
jority of thoſe that are preſent, ſince it they are preſent he muſt unavoid- 
ably be ſworn before them all. The Anſwer is, That this Clauſe zs to be 
underſtood of being ſworn in by the Conſent of a Majority of thoſe that were 
preſent. 10 Mod. 55. 16. The Queen v. Sutton. 3 
12. Another Queſtion was, Whether by a Charter that requires Acts to be 
done by a Majority of the Corporation, 4 Perſon might not be removed by a 
Majority of that Body, excluding the Perſons that are to be removed, and 
cannot vote in their own Cauſe ? But the whole Court were of Opinion, 
that a Removal being an Act of an odious Nature, all Clauſes concern- 
ing it mult receive a 1trict Interpretation; and that therefore the Word 
Majority fpould be underſtood of a Majority of the whole Corporation. 10 
Mod. 76. 'The Queen v. Sutton. =” 
Iz. Another Queſtion raiſed was, Whether not ſummoning to a Meeting, 
Members de Facto disfranchis'd, th atrerwards upon Re-examinarion it 
thould appear they were ill lawful Members, ſhould vacate Acts done in 
thoſe Meetings? Court inclined to think it would not vacate them. 19 
Mod. 56. 77. The Queen v. Sutton. 3 . 
14. Some of the above Points were directed to be found ſpecially. Ibid. | 
15. An Information in Nature of a Quo Warranto was brought IÞid. 5 - 
againſt W. for exerci/ing the Office of Maywr in Pontſiwouth. W. pleaded See c 
the Charter of King Cha. 1. incorporating the Town of Portſinouth &c. coins the 
and /ets forth a particular Clauſe on the Charter, declaring, That if the Office of A. 
_ Mayor ſhould die, or tor juſt Reaſons be removed, it ſhould be lawful tor the dere. 
Aldermen to chuſe another Mayor for the remaining Part of the Tear, un- 
til the Time to elect came about again; then he ſets forth, that the 
Mayor died, and that he was choſen by the Majority of Aldermen, Secun- 
dum formam Chartæ predid. The Attorney General replied, Non eleffus 
Modo & Forma &c. Upon Trial at the Aſſiſes it was inſiſted, That the 
Detendants ro prote the Iſſue mf? firſt prove thanſelves qualified by receiv= 
ing the Sacrament according to the Act of King Cha. 2. which Point, in- 
ſtead of being found ſpecially, was ſaved by the Judge who tried rhe 
Cauſe, It was atterwards argued for the Defendant, but no Judgment is 
mentioned. 10 Mod. 64. Mich. 10 Ann. B. R. Whitehorn the Mayor 
of Portſmourh's Caſe. „ . 1 
16. An Information in Nature of a Quo Warranto was for exerc iſing Thid. 296. 
the Office of Port-rezve in the Borough of Honiton. The Defendant in his NN 8 0 
Bar {et forth a Rig ht to that Office, and concluded with a Traverſe a/que He 
bec, that the Deftendant uſurped the Office, The Crown in its 8 he Tiefen- 
| Taking | 
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dant, and ta ing no Notice of the ſpecial Iſſue ſet forth by the Defendant, Joined Iſire 
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ns ker the Traverſe .©n0d uſurpavit Ec. and upon this Demurrer is joined, 


Thiogs) Powis jun. J. ſaid, He ever took it, that in this Cale the Abſque hoc &c. 
That the Was but a meer Matter of Form, and a reſpectful Way of concluding the 
Defendant Plea. And Parker Ch. J. ſaid, The Queſtion turns upon this, Whether 
5 Ln, STA the Traverſe be only Matter of Form ? tor if ſo, the Crown cannot take 
3 r eee litne upon it; but if it be a material Plea, moſt certainly the Crown 
lle «hole may do it. 10 Mod. 210. Hill. 12 Ann. B. R. The Queen v. Blagden. 


Charge of the 


.- 


In formation, which was for him to ſhew Quo Warranto &c. And the Court were all of Opinior, that 
Defendant ſhould have Judgment. And Parker Ch. J. ſaid, No Body ever thought Non Uſurpavit 4 
good Plea, becauſe it evidently appears from the Nature of the Charge, which is to ſhew by what War- 
rant or Authority, to which that Plea is no Anſwer. And if this could not have been pleaded in Bar, 
then that Replication, which in Effect ſets up that Plea again, muſt be naught. And to this Powis 
and Pratt . agreed. —— An Objection having been made, That in an Information of Intruſion the King 
may take Ti/ue upon the Uſurpation, tho' the Title be ſet forth, It was anſwered, That an Information of In- 
wrnlion is of a different Nature from that of a Quo Warranto, becauſe it does not follow from his having 
a Title, that he is no Intruder; but it does that he is no Uſurper. And the Courſe of Precedents is fo in 
Intruſion, tut otherwiſe in this Kind of Information, which is a preſumptive Argument that there is a 
Ditterence. And there is another Difference, That in an Information of Intruſion the Grown ſets forth its 
Title, ard concludes De Preniifis &c. Arg. 10 Mod. 297. & Ibid 299 Parker Ch. J. approved the 
Diſtinction; tor tho' the Defendant ſhould have a Title, yet it is very poſſible he may be an Intruder, 
but impollibic that he ſhould be an Uſurper. . | 5 | 


17. Upona Rule to ſhew Cauſe why an Information in Nature of a 
Quo Warranto ſhould not be granted 20 flew by what Authority he claim 
to be Mayor of Leſtwithiel in the County of Corarwall, it was ſhewn, That by 
the Charter of Incorporation a Mayor is always to be elected our of the 
Capital Burgeſſes, and to continue in his Office till a new Mayor be duly 
choſen ; That the Detendant the preſent Mayor never was a Capital Bur- 
geſs, and conſequently never could be duly choſen Mayor our of thoſe 
Burgeſles; and therefore is no Mayor. To this it was anſwered, That 
he was choſen a Capital Burgeſs in 1697. and that as many of the Inhabi- 
tants as are now living ſaw that he was duly elected, except one John 
John, who now complains againſt him; and that having now ſo long ac- 
quieſced under that Election, it ſhall not now be brought in Olieſtion, it beinga 
ſtanding Rule in Caſes of this Nature, that they ſhall not be examined in 
ſuch remote Degrees. That Detendant was choſen Mayor in 1706. and 
that the Corporation, for ſome Differences among themſelves, did not 
proceed to any Election of Capital Burgeſſes ſince that Time; ſo that the 
Borough wanted a [ufficient Number of ſuch Burgeſſes to chuſe a new Mayer, 
aud for that Reaſon the Defendant had continued Mayor ever ſince. The 
Chief Juſtice was of Opinion, that the Fact was plain that Deſendant 
had been Mayor tor 16 Years together, which is a lufhcient Cauſe tor an 
Information; ſo that the Rule was made abſolute, and the Parties were 
leſt to try their Right upon this Information, tho? one of the Judges. 
was of Opinion, That a Mandamus to elect a Capital Burgeſs and 4 
Mayor had been a good and proper Method. 8 Mod. 132. Trin. 9 
© Geo. 2984 The Kang ¾ Aland ! ͤ 88 
The like 18, Ona Rule to bi Cauſe why an Information in Nature of a Quo 
Rule was Warranto ſhould not go for claiming to be Capital Burgeſſes of Brecknich, 
me on ©. 12s jected that they never were duly choſen Burgeſſes ; and tho' on 
to bew by it Was objected tha y never were duly choſen Burgeſſes ; and tho or 
what Au had been Burgeſs de Fact 12 Years, and the other 16 Years ; and tho !t 
thority he was urged that it would be of fatal Conſequence to this Borough, alter 


. claimed to ſo long an Acquieſcence, to make all the Corporate Acts done by them 


be Recorder Aue . . . | | 4 
Fre yoo during all that Time void, yet it was anſwered that the long Acquie! 


Borough; cence could be no Colour againſt this Rule, which is made on the meer 
Bur as to his Right, and that Length of Time will never eſtabliſh a Right gained by 
Caſe, he was Uſurpation ; that *ris true, in Caſes of not takine the Sacrament, or t 
1 Oaths of Allegiance and Supremacy, the Court after a long Acquie!cence 
but finding will intend that they were duly taken; but a Right thail never be in. 
tar Elec- tended when the Merits of it are controverted (as in the principal Cale) 


— — . —— . 
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py no collateral Point diſputed. And the Court being of that Opinion, tion not to 


the Rule was made abſolute, 8 Mod. 155. Trin. 9 Geo. 1724. The be good, he 


a 7 : Vas re-eled- 
King v. Powell & al, e the May 


| following ; 
ind before he <vas ſworn into the Office; the Court diſcharged the Rule made to the like Purpoſe as to the 


Recorder, becauſe he did net rely upon his firſt but ion his ſecond Election. Ibid, Price's Caſe. 


19. Stat. 9 Ann. 20. is not excluſive of a Quo Warranto in all Caſes 
not recited in the Preamble of the Act; and in the principal Cafe, which 
was for exerciling the Office of Bailiff of the Town of D. which was 
averr'd robe an Othce tor the Adminiſtration of Juſtice, and theretore ot 
a Pablick Nature, ſudgment was given pro Rege. Gibb. 82. Irin. 2 
& 3 Geo. 2. The King v. Boyle. | RE 

20. It the Party on whom a Rule is made for an Information in Na— 
ture of a Quo Warranto, can ſew to the Court, that his Rizht to the Fran- 
chiſe tn .®cicſtion has already been determined on a Mandamis; or that it 
hath been acguieſced in many Tears without any Diſpute ; or that it depends 
04 the Right of thoſe who voted for him, which hath not yet been tried; or 
that the Franchiſe zo ways. coaceras the Public, (as all thoſe which re- 
late to the Government of a Corporation, or the Election of Members of 
Parliament, and Fairs and Markets &c. are wont to do) but is wholly 
of a private Nature, as a Cony=-warren Sc. or that the Flection by which he 
claims is agreeable to Charter; or that he has never atted linder it, the Court 
will not grant the Inlormation unleſs there are ſome particular and ex- 
traordinary Circumſtances in the Cafe, the Determination whereof be- 
ing leit wholly to the Diſcretion of rhe Court cannot well come under 
any ſtared certain Rules. 2 Hawk. Pl. C. 262. 263. cap. 26. S. 9. 


(D. d) Fifteenths [and Tenths. Vat. 


1. LIſteenths and Tenths are a certain Tax anciently by Parliament Spelman's 
impoſita ſingulis Civitatibus, Burgis & Oppidis, but not upon 9 
every particular Man, but generally according to the Rate of the 15th Ace 
Part of the Goods and Poſſeſſions, as it ſeems, ot the Place Camden Thar 33 
Liber annallium 30. A Fiftcenth was granted to E. 1. as appears by Tributum 
2 E. 1. Not. Clauſo Vein. 5. 8 E. 1. Memb. 3, 5. 6. 3 E. 1. _ 
Rot. Pat. Memb. 6. : | | | on S Op- 


pidis, Villis 
5 | 1 | totius An- 
glie ab antiquo Impoſitum; certum autem & de finitum, quod tamen nec annuatim, nec fine Paclia- 
mentario decreto exigatur. Alias Tallagium & Taxa. Gal. Quinſieme, Apgl. Tone Tax. Originem 
ſumpſit e Saxonum Danegeldo, quod vide, & Hidigium : nam cum e hidarum plerunque colligeren- 
tur deſcriprione idagium, utique & pari ratione Carucagium dicitur ab Authoribus. Vide (Inquam) 
has voces. Literæ Ed. 1. Wiilielmo Spileman & W. Gilberti. Venire faciatis coram Vobis tot & 
tales, tam Milites, quam alios probos & legales Homines de Com predicto, tam infra Libertates quam 
extra, pro Quintadecima. Dat. 24 Oct. Reg. 3. Clauſ. Rot ejuſdem anni. N | 


2. A Thirtieth and Twentieth was granted to E. 1. Rot, Pat. 34. 

J 5 „ 
3. By the Expoſition of thoſe of the Exchequer, Tax and Tallage is no 
other but Tenth, Fifteenth, or other Subjidy granted by Parliament, and the 
Fifteenth is of the Layinen, and the Tenth is of the Clergy, and is to be le 
died of their Land ; and the Tenth and the Fiftcenth of the Lay (rents ts of 
the Goods, viz. the Tenth Part of the Goods in a City aud Borough, and the 
Fifteenth Part of the Goods of the Laymen in the Country, which was levied 
in ancient Times upon their Goods; that is to fay, of the Beaſts upon their 
Lands, which was very troubleſome; but pow it is levied according to 
the Rate of their Lands by the Tarũs of Land, and other Quantities ; fo 
that now all know their 9 1 every Vill, and pay 8 
| | | B b | | Line 
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the Realm; but it is yet levied in ſome Places upon their Goods, but 
in ſeveral Places upon their Lands; which was agreed by the Barons. 


Br. Quinzime. pl. 9. cites M. 34 H. 8. 


* 


EO (E. d) How it may commence. 


the Notes of 


of not have it without rhe Grant of his People. 11 D. 4. 35. b. 


See (D. d) in I. F | | HE Fifteenth is not any Inheritance in the King, for he can: 


(F. d) How the Taxation ſhall be. 


There is no I. VIDE the Form of the Taxation. 1 E. 2. Rot. Pat. 
, — 7 „„ 
Roll. rior of E. in London brought Attachment upon a Prohibition 
Br.Impriſon- againſt the Collectors of the Tenth and Fitteenth in London, and counted 


ment. pl. 12. hat he had delivered the Prohibition in the Preſence of certain People, that 


cites S. C. rey ſhould not diſtrain for Rent of certain Tenements held of him in London ; 

. and notwithſtanding they had taken certain Sums of the Rents of cer- 

tain Tenements of the Prior for the Tenths wrongtully &c. The G- 

kttors ſaid, that their Commiſſion was to collect the Tenths, among other Goods 

and Chattles, of Goods ariſing of Lands, and Tenements purchasd of Reli- 

_ gions, as appears Anno 21 E. 1. and becauſe the Lands and Tenements 

was purchaſed in forma prædicta, and becauſe the Wards where &c. 

were not ſufficient in Goods, they took the Rents of the 'Tenements of 

the Prior after the Day of Payment thereof; and the Prior alledg'd, 

* All the E that they had levied the Fifteenth * of the Goods of the Tenants inha- 

amors re biting in the ſaid Tenements, ſo ought he to be diſcharged from paying 

et Tenements for the Rent. And, Per Curiam, becauſe the t Tenants paid for ther 

Inhabitants Goods in the Tenements, the Prior ought to be diſcharged from any Payment 

in les &c.) for the Rent of the ſame Tenements 3 by which it was awarded, that the 

+ Orig. s Prior recover Damages tax d to rol. and that the Collector capiatur. Br. 
Quinzime. pl. 2. cites 7 H. 4. 33. © | 


Bui Per Hill; 3. Where Granges &c. are charg*d to the Fifteenth, and after are made 


be Laym . . 3 7 | : 1 
955 N Vills and are inherited with Laymen, yet they ſhall not be afſeſs'd to the 


charged for Fifteenth for their Goods; for the Lord is charged to the Tenth. Per Thirn. 


heir Goods Br. Quinzime. pl. 3. cites 11 H. 4. 35. 


to the Fif- 


teenth, and the Lay Ti enants for their Land. Ibid, 


4. If Fifteenth, Tenth, Tax, Tallage, or Subſidy be granted, and the 

Vill of D. is tax'd to 101. and F. H. of D. is privilee*d therefrom by Grant 

of the King, there his Sum ſhall be recoup'd, and the Vill ſhall be charg'd | 

of the refit. Per tot. Cur. Arguendo, quod nota. Br. Quinzime, pl. 5. 

cites 19 H. 6. 63. | 1 | 5 

4. Le. 111. F. It was held, that Fifteenths are to be levied of Goods and Chattles 
pl. 227. S. C. properly, and one Townſhip ſometimes is richer than another, and there- 
tore it is not Reaſon that they pay their Fifteenth always according to 

the ſame Proportion. But by Clerk Baron, where the Cuſtom has been, 

that the Fiſteenth thould be fav according to the Quantity of Acres, 

there the Rate and Purport ſhall be always one, whoſoever holds the 

Land. 4 Le. 185. Trin. 32 El. in the Exchequer, Bartaſe and Hind's Cafe. 

6. Since the Time of Magna Charta, the Manner of the Fifteenth 7s 

alter'd ; for now the Fifteenth, which is alſo called the Task, is 101 2 

| £17149 
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ginally ſet upon the Polls as at that Time it was, but now the Fitteenth 15 
certainly rated upon every Town. And this was by Virtue of the King's 
Commiſſion into every County of England in 8 E. 3. Taxations were 
made of all the Cities, Boroughs and 'Towns in England, and recorded 
in the Exchequer ; and that Rate was at that Time the Fifteenth Part ot 
the Value of every Town, and therefore retaineth the Name of Fit- 
teenth ſtill. 2 Inſt. 77. | | 


** 


— 
— 


(G. d) uo ſhall pay it. 3 

JD E the F f aſſeſſing i E. 1. Rot. Pat. Memb this Dle in. 
1.0 | the Form of aſſeſſing it. 34 E. 1, Kot. * „this Flea in 
b V I 2, I E, 3, 2, Bot. Pat. part I, Memb. Ty | | ng Ex. 
2. Note that Cities and Boroughs ſhall pay to the Tenths, and Uplands len "i 
to the Fifteemths. Br. Quinzime, pl. 8. cites 11 H. 4. 2. and ſays, this 13. on 
was likewiſe agreed in the Exchequer, Anno 34 H. 8. 


3. Ad ſee in the Regiſter 181, that none ſhall pay to the Tenth but Bo- S. P. Br. Ex- 


roughs, and Tenants in ancient Demeſne and others ſhall pay to the Fifteenth, 5 * 

and none ſhall be double charged, nor compell'd to pay to the one and the 

other. Ibid. and cites F. N. B. 1 5 
4. A. was afleſs'd to a Filteenth, but upon Refuſal to pay the ſame, oo 1 

the Collector diſtrain'd his Beaſts and fold them. A. brought Treſpaſs. , Fl 8. 

The Collector exhibited a Bill againſt A. who thew'd, that the Statute by Name of 


29 Eliz. which enacted this Fifteenth, Provides, That it ſhould be levied of Stedd's Caſe, 


the Moveable Goods, Chattles, and other Things uſual to ſuch Fitreenths 
and Tenths, to be contributory and chargeable. And ſhew'd further, 
That his Beaſts diſtrain'd were tempore Diſtri#ionis upon the Glebe-Land of 
a Parſonage-Preſentative, which he had in Leaſe; which Glebe-Land is not 
chargeable uſnally to Fifteenths granted by the Temporalty, nor the Cattle upon 
it. It was the Opinion of the Juſtices, That tho' the Parſon himſelf 
ſhall pay Tenths to the King, yet the Lay-Farmer ſhall pay Fifteenths, 
and his Cattle are diſtrainable upon the Glele-Lands of the Parſonage. And 
ſo the Diſtreſs and Sale were awarded lawtul. 3 Le. 289. pl. 344. 
Mich. 32 Eliz. B. R. Sledd's Caſe. | 5 9 5 


— 


5 (H. d) Is reſpect of other Charge. 


1. XN Abbot or other Religious Man ſhall not be charg'd to the 
I Fifteenth for thoſe Goods of which he pays a 'Tenth among 
the Spiritual. (lde this) 1E. 2. Bot. Bat. Yemb, 7. 3 E. 2. 8 
A. e VVV ON 
2. Ik an Abbot be charged for Tenchs for his own he ſhall not be gu & C. 
charged for the ſame for a Fitteenth. 11 I), 4. 35. Wub ged. | 
3. Ik Land he diſcharged of Fifteenths in the Lands of the Abbot Br. Quin- 
in reſpect ot Tenths pald by him, if the Land after comes into the _ 3. 
Hands of Tenants, and after comes back to the Abbot, yet it is not pie Th. 


5 Per Thirn, 
chargeable. 11 H. 4. 35 b. 39. And the 
| ; | 8 | | King may be 
ſerved of his Sum of the Goods of other Lay-Tenants.— It ſhall be diſcharged of the Tenths. Per 
N And therefore it ſeems that it ſhall pay the Tenth again. Br. Extinguiſhments, pl. 12. cites 
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5 Guin. he has not any Beaſts at the Time. 11 ID. 4. 36. b f 

. 5 pl. . 3+ If J have Terretenants in a Dill, and they pay tor their Goods 
cCites S. C per to the Fitteerth, J, Who Have nothing in the Vill but the Rent of 
Br. Quin- 
38 der hail pay to the Fifteenth tor his Goods, and J ſhall pay nothing lor 


— ———... 
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4. If Land has been charged ot Fiſteenths in the Hands of the Ab. 
bor, and there are no Inhabitants upon the Land; if after there are In. 


habitants and a Vill, pet the Inhabitants ſhall pay Fifceenths, tho 
their Lord pays Tenths for the fame Land. 11 D. 4. 36. b. 


__— 


See (N. d.) (L. d) Fifteenths. Tenths. 


pl. 5. 


1. FC who is aſleſſed in one Vill by his Beaſts or Goods to the 


Fikteenths, cannot be aſſeſſed allo in another Vill. 114), 4. 


35. U. 21 E. 35 42. b. | Z | a | 
2, A Man cannot be aſſeſſed to the Fifteenth tor certain Beaſts, if 


"3 


Hank. my Tenants, thall not pay to the Fifteenth. 11 D. 4. 45. b. 
4. If 4 leaie Land tor Bears or Lite, rendring Rent ; the Leſſee 


Skrene..”- the Rent... 31. 4: 45; Þ 


Br. Quin- F. So if my Tenants pay Fiftecnths ſor their Chattels, I ſhall not pay 


zime pl 2. Tenths tor the Rent of the ſame Land. 7 ) 4. 33. b. Adzudged. 
cites 8. C. 6. Ik a Manor be annexed to the Spiritualty of a Priory, and the 
Prior is taxed after among the Clerks ior this, pet the Tenants in Fe: 
of the Manor thall be taxed to the Fitreenth among the Temporal Men. 
29 E 3. 28. b. 


7. And ſo the Prior himlelk, if any of thoſe renements in Fee come 


* Fol. 207. to * him by Eſchear, ſhall be tared to the Fifteenth tor them. 29 
LH W *d " 3. 28. b. ä . 


8. But if any Tenements which were in the Hands of the 'Tenants 


by Bondage, Or Of Tenants tor Lite or Yeats at the "Time of rhe An- 
nexation of the Manor to the Priory, fhall after come to the {2riot 
| 2 9 he ſhaii not be taxed to the Fifceenth tor them. 29 
9. 9 H.4. J. Enacts that Goods ſhall be chargeable towards the Payment 
of Tenths or Fifteenths in the Place where they were at the Time the ſam 
Were grauted; howbeit, none ſhall be twice charged for his Goods. | 
10. The ancient Way was by Tenths and Fifteenths, then by Sul ſiias, 
and after by Roya/ Aids, and at laſt by a Pound Rate; the former were 
all on the Perſon or Perſonal Eſtate, and were much the fame Thing; 
the latter was upon Rents and Lands. In 8 E. 3. a Valuation was mad? 
on all the Towns in England, and returned into the Exchequer, which be- 
came the Standing Meaſure tor taxing. The firſt Subſidy was in and by 
32 H. 8. 50. which was a Tax on the Perſon for his Lands and Goods, 
_ Payable by the Party where he lived; and this continu'd till 15 Car. 1. 
The Aſſeſſment of Tax according to a Pound Rate came in in 17 Cr. 1. 
and there was a Clauſe impowering the Tenant to deduR, and ſo !t 


was in 1642, 44, 49. and thence it came to be provided in Conveyances, | 
thar there ſhould be no Deduction of Taxes, 2 Salk, 615. Hill. 9 W. 


3. B. R. Brewſter v. Kidgell. 


(K. d.) 
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(K. d) Hr what Goods they ſhall be taxed. 


] AN this Taration of Goods of the Comminalty of all the Naser de 
| Counties ſhall be toreprtzed Armour, * Horſe Furni- this Plea ia 
ture, and Robes to Knights, and to Gentlemen and their Femes, and Roll. 
their Veſſels of Gold, of Silver, and of Braſs; and in Cities and Boroughs N * 
are to be excepted one Robe for the Man and another for the Feme, 8 
and one Bed for both, one Ring and one Buckle or Claſp of Gold or + Orig. is 
Silver, or one Girdle + of Silk which the always uſed, and alſo one (de Sey.) 
Cup of Silver or of J Nazre, lit of which they drink. And of Goods e de 
of + Houſes there, where they are governed by Sovereign, they * Makes 
are not to be raxed nor priſed ; and if they be Houſe governed by of Pearle.) 
a || Meine Lord, their Goods ſhall be taxed 2s well as others are. And 4 Orig is 
of Goods of People out of Cities, Burghs, and Demeſnes of rhe King, (Meſels) 
which Goods are found by Taxation not to exceed the Value of ten ee) 
** Soudes, nothing is to be demanded or levied ; nor of Goods of Peo- ** Squdes or 
ple of Cities, Burgas, or Demeſnes of the King, which do not paſs the Soudis is 
Value of 15 Soudes, is any Thing to be demanded or levied mail Money 

FFF . 
the Perſian Gulph, and is of the Value of about 19 French Sols. Richeler's Dict. — A Sol is about 
an Engliſh Penny. See Boyer's Dict. | . 


(L. d) t what Place it may be taxed, 


1. IF a Man has Land in a Vill, fow'd with Corn, and has uſed The Caſe 
Time our of Mind to carry the Corn to another Vill, and ſpend 660 capt 
it there, if the Corn was growing there at the Time of the Grant „%% 
of the Fifteenth, and at the Time of the aſſeſſing of the JIoles, and the King, ar 
he tared for this Corn there, tho” he carries it into the other Dill at- which Time 
ter, according to the }Ireſcription, and lit ts] there tared, yet they . 
ſhall be charged where the firſt Tar was, 21 E. 3. 42. L. „ 

2. But utherwile it had been, if he had brought the Corn after the grecing in Ji. 
Grant, and before the Taxing of the Poles according to the Dre % “Here the 


| ſcription, and there had been tared tor them, 21 E. 3. 42. b. by %% e, 
Iſlue. | | | „„ | F v3 and carried 

| | 1 | | | 7 his Corn to HF. 

as he and his V rh had uſed to do Time ont of Mind, and was aſſeſſed for that Corn and his other Corn in MW”. 

and yet was aſſeſſed for the ſame Corn in H. and the Collector diſtrain'd him, and he ſued Replevin, and 

the other ayowed for the Fifteenth &c. and the I ue was taken, If he had Corn in Il. at the Time of the 

Aſſeſſment or net. Br. Quinzime. pl. 6. cites S C. 4 RE ks, 5 


—— 
2 — 


(M. d) How it may be levied. » 


3 Collector of a Fifteenth may levy all the Tax of a Town- dende 
| ſhip upon the Goods of one Inhabitant only if he will, and Ch. 3 gave 
the ſaid Tnhab tant ſhall have Aid of the Exchequer to make cvery '* {vr + gene- 


ral Rule for 


other Jnhabitant to be contributory. Tr. 8 Jac. Scacc. Jr 1 Count 

Curiam. | | es Iors at Law, 
| | | 8 | | Thar rhey 

did vot adviſe any Collectors of Subſidies or Fifteenthe, te bring Bills in the Exchequer Chamber for the 

Non- payment of Subſidies &c. for ſuch Bills ould not be allow'd hercafter, becanje they had Remedy by 

iffre/s, It was alto holden, that if any be afſe(s'd for the Fiftcenth which he Cught to piy, or if two 

| TC. C-C | "PE | | Towns 


RT _ 
— tie — — 


GGP . 


— — 
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Towns are to pay together, and the one Town is taxed more than it ct to be, or had been accuſtomeg, 
thoſe which are grieved by ſuch Seſſment may have a Commiſſion out of the Excheguer, which is called 2 
equaliter taxand. and that was put in Ure in a Caſe between Bartaſe and Mind, where ove of them 
was Lord of the Town of Little Marlce, ard the other of Hedford. And as to this Commiſſion, 44 
egit liter taxand. Manwocd and Fanſhaw faid, that they could ſhew above 20 Precedents. 4 Le. 18; 
pl. 136. Trin. 32 Eliz. in the Exchequer. -—— 4 Le. 111. pl. 227. SC. — S. P. 2 Inſt. 79. 


2. The King is not inheritable to the Fifteenth, but yet when ic is 
granted, the King is inheritable to diſtrain for it. Per Hill [and 
Norton. ] Br. Quinzime. pl. 3. cites 11 H. 4. 35. 

3. At a Convocation the Clergy gave to the King by the Hands of a A. 
tropolitan, Two Shillings in the Pound of the Temporal Poſſeſſrons of Relivj. 
ous, and Two Shillings in the Pound jor the Temths, in the Defence of” the 


Ons Church of England; and the Exchequer awarded Fieri facias againſt Ah. 


(E. 6) bots &c. to levy it. Br. Quinzime. pl. 1. cites 28 * H. 6, 11. 


55 —— — 


N (NJ. d) Subpdy. 


= 1. 1 B. 2, Ta Parliament, che Commons were ſpared, and the 
| Nobles, Bithops, Abbots, Judges, Eſquires, Parſons, 
Knights, Vicars, and all Spiritual Perſons charged with the Subſidies. 
Specd 590. 3 
2. I Or 2. Rich. 2, a Subſidy was granted, That every Man or 
| Woman, under a certain Age, ſhould pay by Poll 12d. which was the 
pretended Cauſe of much Milchiet after, J. Strawe. Speed. 594. 
3. In Time ot P. 8. a Sublidy was granted, to wit, che Tenth 
Part ot all Temporal Subſtance; And Cardinal Yoolley, who had the 
Charge to levy would [have] had every Man {worn tor his Wealth, _ 
but the Citizens of London retuſed it, and the King was Dilplraſcd 
with Woolſey for it. Speed 761, OO. | | 
4+ 4+ E. 3, 5, There was a ſpecial Grant, ſcilicet for every Knight 
Ke.. tor every Trown an armed Man, to go into Gaſcony cc. and thts 
pardoned by the King, 3 N | 
J. 18, E. 3. cap. 1, 2, Tenths and Fifteenths granted to the Ring 
to go into France; So that the Money tevien of the fame be diſpended in 
the Bulineſs thewed to them, 1n this Parliament, by the Advice of the 
great Men thereto aſſigned: And that the Aids beyond Trent &c. be 
put in Defence of the North. _ 5 „ | 
56. The Subſidy is uncertain, becauſe it is ſet upon the Perſon in reſpec 
of his Lands or Goods, which commonly do ebb and flow. 2 Inſt. 77. 


See the J. Auxilia at the Time of the Confirmation of Charters &c.*25 E. I. was 


Statute at a general Word, not only including Aids due by Law and 'Tenure, as 


(E. a) Aid to make his Son a Knight, ro marry his Daughter &c. Bur Aids alſo 


grauted by the Free-will of the Suljells in Parliament, which atterwards 
were called Subſidies. 2 Inſt. 528. in his Comment upon the Act ot the 
Confirmations of Charters of the Liberties of England &c. made 25. E. 
1. where Lord Coke ſays, That yet the Matter, upon which that Arc 
was made, was never in quiet, unril it was more particularly explained 
by divers Acts of Parliament, which we have drawn into one Body of 4 
Law divided into ſeveral Branches. 1. No Man thall be charged to arm 
himſelf, or to find Men of Arms, or any Hoblers or Archers (other than 
thoſe who hold by ſuch Services, or Devoires of the King, or of other 
Lords) if it be not by common Conſent, and grant in Parliament. 2. 
No Man ſhall be compelled to go to the King's War out of his Shire, 
but where Neceſſity ot ſudden coming of ſtrange Enemies into the Realm 
3. No Man thall be charg'd to give any W ages either to the Preparers or 


1 * 6 
ons SY OTS : 


| | 27+ 20,z 


— 


Prerogative of the King. 4196 


Conveyors of Soldiers, or to the Soldiers, to go into Scotland, Gaſcoign, 
or elſewhere ; but that Men of Arms, Hoblers, Archers, choſen to go 
into the King's Service out of England, ſhall be at the King's Wages 
from the Day they deparr out of the Counties where they were cholen, 
till they return; which Acts of Parliament are bur Declarations of the 
ancient Law ot England: And according to this antient Law, the Com- 
mons alter the ſaid declaratory Acts of Parliament did, when this Point 
concerning Maintenance of Wars out of England came in queſtion, make 
their continual Claim of their antient Freedom and Birth-right, as in 
1H. 5. and in 7 H. 5. &c. the Commons made Protettation that they 
were not bound to the Maintenance of War in Scotland, Ireland, Calics, 
France, Normandy, or other foreign Parts, and cauted their Proteſta- 
tions to be entered into the Parliament Roll, where they yet remain; 
which in effect agreeth with that, which upon like Occaſion was made 
in this Parliament of 25 E. 1. But here may be obſerved, that when any 
antient Law or Cuitom of Parliament is broken, and the Crown pollet!ed 
of a Precedent, how diificulr a Thing it is to reſtore the Subject again 
to his tormer Freedom and Safcty. | Eo 


(O. d) Martial Affairs, Juy/ts and“ Tournaments. 


1. 4 EX Comitibus Baronibus Militibus, & omnibus alits hoc in- It was call- 
ſtanti Die apud Gingſton conventur. ad Torneamentum 3 
ibidem Salutem. Probibemus vobis tub Pœna Amiſſionis omnium Ter— decurſus, of 
rarum & Tenementorum, giz in Regno noſtro tenctis, ne ibi vel allbi Turning and 
dicto Die vel alus Otebus curneare, Juſtos facere, & venture guerere, Winling, in 
leu alio Modo ad Arma ire præſumetis fine licentia noſtra ſpeciali. 1. the Apility, 


E. 1. Rot. Pat. Memb. 15. Conſimile Memb. 17. Slimtle 2. E. 1. a; well of 


c 


Bot. Dat. Memb. 19. 22, 24. . the Horſe as 


of the Man; 


For in thoſe Days this,Deed of Chivalry was at Random, whereupon great Peril enſued. Therefore in 
the Reignof E z. for Safety. — + There is no Number to this Plea in Roll, 
| But if the King makes Proclamation, That there ſhall be Joſs and Turnanents &c. And one kills an- 
ther in ſuſting &c. it it not Felony. Contra where it is without Command or Proclamation of the King. 
Br. Proclamation pl. 13. cites 11 H. 7. 23 ——Br. Corone. pl 228. (229) cites S. C. per Fineux. - 
S. P. 3 Inſt. 56, cap. 8. cites 11 H. 6. 22,—— $,P. 3 Inſt 160. 
In the Reign of H 2. it was enacted, that if in ſuch Caſe one was ſlain it mould be no Felony ; For 
that in a friendly Manner they contended to try their Strength, and to be able to dothe King Service in 
that K ind asOccafion ſhould be offered. 3. Init. 56. cap. 8. cites Mirror, cap. 1. 8. 13. Des Aventures. 
Bacon of Government, in his ſecond Book cap. 11. pag. 107, 10S. fays that this of Turnament 
crowded at length among other Things to be under the Determination of the Marſbal's Court, tho” ſome— 
times under the | PR og of the Conſtable of England, as well as at other Times under the NMarſhall; And 
calls it a A Sport, <vbich, like a Sarcaſm, tickles the Fancy, but wound the Heart, and being of as little 
Uſein a Commonwealth as of Benefit, is theretore laid aſide, „ 


3 — 1 ; _ 8 * 8 " 


9 12.14) 


Ee RR I »., 


a reaſonable 


4 luch Petition, Cives London petunt Muragium propter Dere- 7“ to be 
riorationem Murorum; Rex non vidit quod fit Neceſfarium. 1, E. 2, taken of e- 
Not. Bat. Patt. 2. M. 17. Pro Mlirag. Lond. 4. E. 2. Rot, Pat. .I Cart, 

| | | ; | | 55 | Wayne, or 

| — 5 Horſe laden 
coming to that Town, for the incleſing of that Town <ith alls of Defence for the Saſeguard of the People 
in Time of War, Infurrection, Tumults, or Uproars, and is due either by Grant or Preſcription. 2 
Int 222. — But if a Wall be made which is not defenſible, nor for Safeguard of the People, then 
oughr not this Toll to be paid; For the End of the Grant or Preſcription is not performed. Ibid.— 
Murage is enly a Toll payable for the Reparation of Walls out of Things wd in Market overt by Re- 


I, AP © NS the Petitions of Parliament of 13 E. 1. there is! Murige is 


tail 
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8 and does not lie in Grant but in Preſcriptions. Dav. Rep. 15. a. Mich. 5 Jac. B. R. in the Cate of 
uſtoms. 


ee, no [2.] 23. E. 1. Lib. Parl, 104, Ad Petitionem Hominum Wigorum 
enn e n quod Rex velit eis concedere Muragium pro Villa ſua claudenda a 


the Roll. Securitatem ejuidem Ville, Ita Reſponſum, fiat per. 


r 


(Q. d) Tronage. Peſage. 


Tow: isno [1,]F Ronagium Debet Dart de Lanis & Peſagium de Mercibus, and 
this Plea in . . 4. not Tronagium de PMercibus. Adzudged. D. 5, E. 


the Roll. B. R. Rot. 124. 


wy (R. d) Aulnage. 
fol. 209.- | | Ts | | | 
LAWN i N =D | > 5 : PA 8 
Prynne's 1, OT. Parl. 22. E. 3. N. 31, zz. There is a Petition of the 
jr we Workers of Clothes of Worſted in Norfolk, againſt the Office 
: :, 32.8. C. Ok the Aſſay of the Aulnage of Morſted granted to Robert de Holey, 


” which was alter repealed bythe Counſel of the King as there appears, 


' Prynne's 2. Rot. Parl. 2). E. 3. n. 11. The Commons pray to take away 


5 ＋ - Aulnage. Anſwer, They ſhall treat to give Recompence 
Je. & © 09.008 . | Stig . 
Proms 3. Rot. JÞarl, 25 E. 3. 1 Part. N. 40. The Commons pray that the 
Cotr. Rec. Office of Aulnage be taken away. 1 

Abr 6. | ' | | 1 . | | 
Ne. 45. Is [vir] a Motion touching the Aulnage and Meaſure of Cloth. Anſwer, by a Special Statute 
made thereof in this Year. e | | | 


4. 25 Ed. 3. 1. All Manner of Cloths vendible, all be meaſured by tie 

King's Aulnager, or his Deputies, and all Cliths which fhall be found of 

leſs Meaſure by a Yard than the Aſfize fhall be forfeited to the King. 

An Informa- 5. 27 Ed. 3.4. Cloths ſpall not be forfeited, altho* they want of the Aſie; 

tion was but the King's Aulnager ſhall meaſure the Cloth, and mark how much it con- 

brought a= 7g;zs, and for ſo much as the Cloth wants of the Aſſiſe, an Allowance ſhall 

8 be made to the Buyer, and the Aulnager ſhall have for his Fee, an Halfpeniy 

wherein the For a whole Cloth, and a Farthing for half a Cloth, and nothing for Cloths 
Informer that are leſs ; but Cloths offered to Sale before they are marked, ſhall be forfeit- 

ers forth, ed to the King, and taken into his Hands by the ſaid * Collector or Aulna- 

that on ſuch ger, or by the Deputy of one of them, or elſe 7 5 Bailiff's of the Town where 


Pld _ ſuch vendille Cloths not ſealed fhall be found 


Aid ſeiſe as 6. There were ſeveral other Statutes concerning Aulnage, As 3 R. 2. 


torfeired, a cap. 2. which enacted, That if the Aulnager ſeal faulty Cloth, or ſcal it 


 Clothcalled & for more than it is, the Cloth fhall be forfeited, and he puniſhed. — And 


double BY 5 ladry c VN \nd 
P. wh Ane. alſo, 13 R. 2. cap. 11. which exempted coarſe Cloths lar being of the Aſjije o 


ther called a other Cloths.— And alſo, 17 R. 2. cap. 2. which enacts, That ever) 


ſingie Boys, Man of the Realm may make and put to Sale, and ſell Cloths, as well Kerjies | 


deing Goods ,, other, of ſuch Length and Breadth as himſelf pleaſe, paying the Auluage 


of Perſons 


_ unknown; Sub/rdy, and other Dewvogers, that is to ſay, of every Piece of Cloth after the 


made and Rate, notwith/tanding any Statute, Ordinance, Proclamation, Reſtraint, Oi 
wrought to Hefence made to the contrary, and that none [hall ſell or put to Sale any Clortes 


— and Li before that they be meaſured by the King's Aulnager, and ſealed with the Seal 
| Which were Fo that ordained, upon the Pains contained in the Statutes thereof made, and 
but to Sale, that no Man fhall put, meddle, cauſe, nor make other Diſceit in the Cie 
not AN Kerſies, upon Pain of Forteiture of the ſame ———And alto, 5 C 6 E. 6. 
ſeal d by ca 'hich 2ives a Forfeiture of 20 5 for not povins ihe Auluager's Tee 
the Mark af . 6. whie 2 * r E 45 7 P. 9 C Me ) 


and 


— 
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and prohivits Cloth to be exported without the Aulnager's and Owner's Seal. the Maker, 


And alſo the Act of 8 Eliz. 5 which enacts, That the Length "du og ber 
Lincaſbire Cloths ſhall be marked, and that the Oncens Seal fhall be fixed nager * 


thercto on Fain of Forfeiture, and allo, that the Aulnager ſhall Seal no Cloth Contra For- 
without Weig ting, on Pain of 20 s. for every Pack. Bur ſince thoſe Sta- "Mg 24g ra 
: ; 3 Ry, > gs, c. the De- 
tutes there is a Statute made as follows, viz. fort 
claimed Property ſeverally to the ſaid Bays, and feverally demurred to the Information; The Queſtion 
was, Whether the Subſidy of Aulnage was due for Bays by Virtue of the Statute of 27 E. 3. cap. 4, 
not being any of the Cloths mentioned in the Statute, and differirg from them both in Weight, Length 
and Breadch ? Hale Ch. B. ſaid, That it would be hard to bring them within that Statute, for the Rea- 
ſon before mentioned, but there is a concurrent Statute made Anno 17 R. 2. cap. 2. which makes 
the Quantity a neceflary Ingredient to the Subſidy ; For 17 R. 2. proportions the Subſidy given by 27 E. 
z. which ſettles the Duty orly ; and, agreeirg with the other Judges in Opinion for the Plaintiff, ſaid, 


He grounded his Ov1nton for the Duty upon 17 R. 2. the Words whereof are, (Paying the Duty according 


to the Rate) v. hich Words bring the Statute of 27 E. z. to thatof 15 R. 2. and upun both theſe Statures 
together the Duty ariſes, and the Penalty for Non-payment of it; and the Generality of the Words 
(Conthes, as cell Kerſies as other) compriſe all; and there cannot be more comprehenſtye Words to 
include all Manner of Clothes ; and by the Demurrer they are confeſſed to be Clothes as laid in the 
 Ivformarion. Hard 205. 214 Mich. 13 Car. 2. in Scacc. Vere, qui tam &c. v. Sampſon & al | 
+ Powis, Turton, and Ward, Ch. B. held, that no Perſon had Authority to ſeiſe the Cloth for- 


feited by this Hᷣtatute, but only thoſe very Officers expreſſed in that Statute; and therefore they held, 


that a Deputy Aulvager whoſe Deputation extended only to the Cour ties of Devor ſhire and Cornwall, 
had nc Authority to ſciſe at Ratclift. Carth. 326. Trin. 6 W. & NM. in Scacc. Martin v Urhtord. 


F. 1169 12 NV. 3.cap. 20. ö 3. Enacts, that the Suhfedy and Aulnage 


of the old and new Draperies, and of all Woollen Mannfatturies fhall ceaſe 
after the Grants thereof are expired. Thoſe Grants are long ſince expired. ] 


— — 5 


(S. d) Proclamation. The Force of a Proclamation. 


IN DEN in the Time of E. 1. the Jews were banithed out ofthe 
/ Realw. ail their Oebts and Goods remained to the Ring, 
and were his Chattels, and thereupon Proclamatio ſolemnis fiebat per 
totum Regnum, & quod omnes qui Debita aliqua alicui Judeo debebanr 
aut de eorum Debitis, Bonis & Carallis aliquid ſciebant, Domino Regi aut 
alicui de Concilio ſuo ſeire facerent, DE qu quidem JIroclamatione nul⸗ 
lus dicere poteft quin ſciwit aut ſciviſſe debuit; And becauſe the Oe⸗ 
kendant hav conccaied a certain Debt, Ideo in Milericordia. 21 E. 
I, Hb. Harl. 2. b. 63. Adjudged. NN 8 
2. Ptve Egerton's JIoſinati, fol. 12, and 31 I). 8. cap. 8. concern⸗ 
ing tie Farce of Proclamations. 35 H. 8. cap. 23. „„ 

3, Dy 25 H. 8. cap. 2. It ts enacted, chat the Lord Chancellor and 
others thall tax the Price ot certain Vietuals, and that after a Proc lama- 
tion under the Great Seal thall be made thereot, and that Victual lers &c. 
hall be bound to ſell according to the Prices fer forth in the Proclama- 
tion under the Pains to be expreſſed and limited in the ſaid Proclamation 
to be ſorleited and levied to the Uſe of the King in ſuch Manner as by 
the ſaid Proclamation thall be declared. _ „%%; ᷑ Ü—¾e 
4. By 25 H. 8. cap. 12. It is enacted, That Proclamation ſhall be 
made of the Oeceit of Elizabeth Barton, and that it ſhall be contained 

in the Proclamation, that all Books &c. concerning the ſaid Deceits 
hall be brought to the Ld. Chancellor, under Pain ot Impriſonment and 
Fine to the King, and that every one [who] ſhall offend againſt this, 
being thereof by due Examination convicted before any of the Council 
of the King, ſhall ſuffer Impriſonment, and make Fine ro the King by 
the Diſcretion of the Council of the King, and according to the Merirs 
ot his Oftence. | 5 *VV'lfn 
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5. 35 H. 8. cap. 16 The Statute ot Strangers where there is a Proyi. 
ſo that the Statute ſhall not be prejudicial ro the Proclamation made hy 
the King tot the Papinent of Cuſtom by Strangers granted to endure 
lor certain Years, but that the ſaid Proc lamation thall ſtand in the fame 

| Force as it is, and as it this Act had not been made. | 
+ There is 6. 27 E. 3. By the Statute of the Staple it was ordamned, That 
no ſuch Tear Merchants aliens might carry over the Sea Merchandtzes of che 
= ya Staple, but not Merchants Venizens, and after by the Auent of the 
Book to ex. Ming and his Council, Liberty was granted, and JIroclamatton 
amine this made accordingly to Dentzens tor a certain Time, aud becauſe Mer. 
by. The Chants Denizens doubteth them to be impeached in time to come for their 
aa Merchandizes which they havepatled by * Virtue of ſuch Grant and Procla- 
+ Fol. Zio. mation, for as much as they were made out of Parliament, therefore it 
s granted now by Parliament in 34 E. 3. 3. cap. 21. FJ. 36. E. 3, B. 
ber totum) . Rer per totum ; Indictamentum diverſorum pro Granis trans- 
em 9" to ferendis in partes exteras contra Prohibitionem Regis per Proclamartiv. 


— | 


be right, 
and (Rex) nem. 

gt leaſt, | 8 | | W 

ſeems to be Surpluſage ; but the Senſe ſeems perfect enough without any of them. 


7. Dill. 1 E. 2, B. K. Bot. 38. Olverfi implacitantur de eo quod 
contra Proclamationem Regis E. 1. inhibentem ne quis duci !:cerer 
extra Regnum Anglitz Equos, Armaturas, Monetam, quæcunque Vaſa Au- 
rea ſeu Argentea in Matla tine Licentia &c. ipſi abdurcrant divers 
Sumg of Poncy cc. 5 5 

8. The King by Proclamation map make the Coin of a Foreign 


Realm current here. 5 El. cap. 11. admitted. | 
5 Rec 9. Rot. Datl. ) 0. 5. EN 11. Power given to the Council to make 
Abr. 551. 25 Ordinance that the Monies of England be not tranſported But of the 
No. 11 S. C. Realm. e e ee 8 e 
TheKing by 10. It was agreed ſor Law, that the King may make Proclamation to 
his Procla- his Subjects, Ooad Terrorem Populi to put them in Fear of his Duplex 
ee Ald ſure, but not on other Pain certain, As to torteir their Lands or Goods, or 
cmrot © to make Fine, or to ſuffer Impriſonment or other Pain; For no Procla- 
change any mation in itfelt will make a Law which was not before, but to confirm 


port of _ and ratiſy an ancient Law, and not to change this or make new; Vet di- 
e oh verſe Precedents were ſbetun out of the Exchequer to the contrary, but the 


tate, or Cuſ- Fadges had noRegard to them. Dal. 20. pl. 10. 2 & 3 P. & M. Anon. 
toms of the | 11 5 TY ns fins ol 
Realm; Nor can he create any Offence by Proclamation, «vhich <vas not an Offence before, that being to 
change the Law, and therefore that which cannot be puniſhed without Proclamation cannot be puniſhed «ith 
it; And the Statute 31 H. 8. cap. 8. tho” it gives more Power to the King than he had before, yet it 
is there declared, That Proclamations ſhall not alter the Law, Statutes, or Cuſtoms of the Realm, or 
impeach any in his Inheritance, Goods, Body, Life &c. But if one be indicted for a Contempt againſt 
a Proclamation, he ſhall be fined and impriſoned, and fo impeached in his Body and Goods. 12 Rey. ;5. 
in the Caſe of Proclamations, cites Forteſcue de Laudibus &c. cap. 9, 18. 34. 36. &c. But a 
Thing which is puniſhable by Law, by Fine and Impriſonment, if the King prohibits it b 1 his -- 
_ Proclamation before that he will puniſh it, and fo to warn his Subjects of the Peril of it; there, if he 
permits it after, this is a Circumſtance which r the Offence. But he cannot by Proclamation 
make a Thing unlawful which was permitted by the Law before; and this is well proved by the an- 
cient and continual Forms of Indictments, which all conclude Contra Legem & Conſuctudinem An- 
gliz, or Contra Leges & Statuta &c. But no Indictment was ever ſeen to conclude Contra Reg iam Pre- 
clamationem. 12 Rep. 75. Mich. 8 Jac. in the Caſe of Proclamations, | 


11. A Proclamation prohibiting Importation of Wines from France un 
Pain of Forfeiture is againſt Law, it not appearing that there was any War 
between the Realms. 2 Inſt. 63. cites Paſch. x Eliz. in the Exchequer, 
German Cioll's Caſe. . X Jo | | 
12. Proclamations are ſo far juff, as they are made Pro Bono Publico. 
Hob. 251. in Armſted's Caſe. HET 


3 


— S———_s cn 
. — —— — 5 —. — 8 — 2 


Prerogative of the King. 


5 i 


13. A Proclamation binds nut, unleſs it be under the Great Seal, Cro. 2 Roll. R. 
C. 180. Hill. 5 Car. B. R. Keyly v. Manning, 172 Howard 


v. Slater, 


ure” 


— — 


(S. d. 2) Proclamation. By «:how made, and how 


pleaded, 


1 HERE Pariſhioners make By-Laws that every one fha!l pay a Sum Br. Cuſtom, 

for Reparation of their Church, and for Default of Payment to di- FE pg 
train ly Afſent &c. there thoſe who are abſent, it Proclamation be made TEL Ns pit 
to do it, ſhall be bound as well as thoſe who are preſent ; Per Kirton; make Pro- 
quod non negatur. And fo fee that a common Perſon may make Pro- rn 
lamation. Br. Proclamation, pl. 1. cites 44 E. 3. 18. uh by Au- 
clamation 2 P. N „ Ms 8 of th 
King or Mayors &c. who have Privilege in Cities and Boroughs to do it, or have uſed it ly Cuſtom ; and Sir 
Edmond Knightly Executor of Sir William Spencer made Proclamation in certain Market Vills, that 
the Creditors ſhould come by a certain Day, and claim and prove their Debts &c due by the Ceſtator; 
and becauſe he did it without Authority, he vas committed to the Fleet, and put to a Fine. Br. Procla- 
mation, pl. 10. cites 22 H. $S.——lbid. pl. 1. cites S. C. Pat Brooke fays in London they uſe to make 
Proclamation in the Name of the Hayor; and adds a Quære if it be by Cuſtom or not, — Went. Off. 
of Executors 160. cites S. C. | | | 


2, The Court upon the firſt Motion were all of Opinion, That where Objection 
a Proclamation is pleaded, it t be pleaded iv hade been under the Great was made to 
Seal ; tor it doth not bind unleſs it be under the Great Seal; and it tis 3 
denied, there can be no Iſſue upon it, but only Nu fiel Record, which . 
cannot be unleſs he pleads it to be Sub Magno Sigillo. But atterwards was nor aid 
it being again moved, Jones and Windham ſcemed to doubt thereof; be- to be under 
cauſe when it is pleaded, That ſuch Proclamation was made, it thall 1 
4 44 e 3 | 3 ; cal, as all 
intended duly made; as in Reſcous, if it be returned Quod fecit War- preclama- 
rantum, alrho? it be not pleaded to be in Writing, yet it ſhall be intend- tions are or 
ed. But it was anſwered, That true it is when it is but by Way of In- ought to be. 
ducement; but otherwiſe when it is the Subitance of the Flea. VV here- wage 5 high 
upon it was adjourned. Cro. C. 180. Hill. 5 Car. B. R. Keyley v. rig to po. 
Manning, | ke 1 | * Sou mem 3 
; | | | . ut it icems 
as if the Court gave no Regard thereto, See 2 Roll. Rep. 172. Trin. 18 Jac. B. R. Howard v. Slater. 


16＋— 


58 (U. d.) King. [Cuardian.] 45 
| 5 | SEE A SS in Roll. 
t. | N the Abſence of E. 1 his Brother Edmund was made Suar⸗ 5 
Dian of the Realm. (Mota the Name of Guardian) 18 E. 15. b. 1 85 k 
2. Leonell the ſecond Son ot E. 3. was Cuſtos Regnt, 21 E. 3. 59 1 5 ! 


ä 


2 * 2 


(X. d.) King. Guardian of the Realm. The Porter of 
te Guardian in the Abſence of the King. "I 
0 | „„ Sec this Roll 

1. 1 E. 2. Rot. Dat. Part 2. M. 28. Rex conceſſit Petro Save⸗ _ 
ſtun Cuſtodi Regnt æc. poteſtatem ad concedendum Licentiam eligen- dis cor. 

di Paſtores in Eccleſias Carhedrales & Conventuales & adhibendum Af- Brady's Con- 

ſenſum Electionibus Nomine Noſtro & Fidelitat. capiend. & Tempora- tinuation of 

lia reſtituend. & Benefic. &c. conferend. & Ordinand. de Cuſtodtis & tee ex met 


- Ee te Ea RTE. EET ITE W — 8 1 u , 8 4 . 
bt ” 1 P —— C , 2d an, a. 3 7 
* —— tho ed 4 * 2 F ö Pl * 


N of England. 
Maritagiis. | * 
* | | pag. 34 NC, 


2. The 49 
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2. The Guardian of the Realm, in the Abſence of the King, mar 
; preſent to the Advowſon in Right of the King. 18 E. 3. 15. b. | 
See ſome z. When there is a Guardian of the Realm in the Ablence of th; 
Precedents Iing, the Writs Original ſhall be in the Name of the Ring. 21 E. 


of ſuch 
8 38, 9. 
ht rh age 4. Bur the Teſte ſhall not be Teſte Meipſo, bur Teſte L. filio noſtrg 
the above Chariſſimo Cuſtode Angliæ. 21 E 3. 59. | 
mentioned 5. 14 E. 1. Kot. Clauſo Memb. 3. 4. Teſte Edmundo Comite Cor. 
Appendix. nub, Contanguino Regis apud Weſtm. (This Edmund was Cuſtog 
VBegnt.) ans fo 16 E. 1. Memb. 9. in Oorlo & 7. in Oorko. 


2 


CRIT (Y.d) King. What Things hall go in Hlccelſion, and not 


Ol. 211. | 5 Es 
a, to his Executor. 


; 2 KY | F the King has Title to preſent to a Church which is void, and 
1. cites. 1 dies before Preſentmenr, his Succeſſor ſhall have the Preſent 
8. C.. ment, and not his Erecutor. * 7 . 4. 25. b. 18 E. z. 20. 21 E 
— nay F. Eſtoppel. 161. admitted. 1 E. 3. 22. b. 2. C. 5 FP 

Impedit i i | . | 185 8985 
7 that Chattles may deſcend to the King ; for where the King has the + Temporalties of a Biſhop, and 
dies, thoſe, and all Preſentations depending upon it, ſhall deſcend to the New King. Br. Chattſes, pl. 2. 


Cites t H. 47.— 18. P. Br. Prerogative, pl. 85. cites 44 E. 3. 42. and the Executors ſhall not 
have them. | SIRENS - 


S P. Br. 11. So if the King be ſeiſed of a Ward, and dies, his Succeſſor ſhall 


ene f? have it, and not his Executor. 7 . 4. 42. b. 21 E. 3. F. Eliop 
H 4. .— pel 161. | | hes | | EE 
„„ | | | | 9 | 

C pl. 81. cites 7 H. 4. 41. Per Gaſcoigne for Law; for it is a Chatte] Real annexed to tte 

eien. | | 1 | > | | 


3. The Treaſure and other valuable Chattels, are ſo neceſſary and 
incident to the Crown, that in Caſe the King dies, they ſhall go 
with the Crown to the Succeſſor, and not to the Executors. Co. 
11. 92. Count Devon. | 
4. The King can have nothing in his natural Capacity, unleſs in 
Right of his Dutchy, or an Eſtate Tail by the Statute De Donis, and 
Dutchy Lands would now be in the Queen, if not kept ſeparate by A&ot 


Parliament. Per Holt. Far. 78. Mich. 1 Ann. B. R, in Caſe of the 5 


Queen v. Smith. 


(J. d. 2) Deſcent of . 8 15 


The Reaſon 


IF the King hath JJ ͤ¾1r EI Ie Weg TE 
"Frhefe Caſes g hath Iſſue a Son and a Daughter by one Venter and a N 


is; becauſe 4 by another Venter, and purchaſes Land and dies, and the eldeft Son en. 
the Quality ters and dies without Laie, the Daughter ſhall not inherit theſe Lands, nor 
of the Per- any other Fee on. Lands of the Crown, but the younger Brother 


8 ſhall have them; Wherein note, that neither Poſſeſſio Fratris doth hold 


any other of Lands of the Poſſeſſions of the Crown, nor Halt Blood is no Impedi- 


like Cafes ment to the Deſcent of the Lands of the Crown. Co. Litr. 15. b. 


alter tie De- 2. If one that is King by the Deſcent of the Part of his Mother p:rcha'ss 


Ent 85 as Lands 7o him and his Heirs, and dies without Iſſue, this Land ſhall de— 
aug Poe. ſcend to the Heir of the Part of the Mother, bur in the Cafe of a Subject, 
| Hons where. the Heir of the Part of the Father ſhall have them. Co. Lice. 15. b. 


2, ne 


HY 
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z. The eldeff Daughter and Sifter of a King ſhall inherit all his Fee of the King 
„le Lands. Co. Litt. 15. b. 3 3 in 

If the King purchaſes Lands of the Cuſtom of Gavelkind, and dies, au man 6. 
having Tſe divers Sons, the eldeſt Son ſhall only inherit theſe Lands. Secundum 
Co, Lite: 15. B. 8 . 


up 


are Concomitantia. Co. Litt. 15 b. 


5. The King has two Capacities ; for he has two Bodies, of whicli 
the one is a Body Natural, conſiſting of natural Members, as every 
other Man is, the other is a Body Politick, and his Members thereof 
are his Subjects. He may take in his Body Natural, Lands or Tene— 


on and follow the Crown, and therefore to whomſoever the Crown deſcends thoſe Lands and 
Poſſeons deſcend alſo; For the Crown and the Land, whereof the King is ſeiſed in Jure Coronæ 


ments, as Heir to any of his Ancettors, and alſo in this Capacity may 


purchaſe ro him and his Heirs, and his Heirs ſhall retain it notwithſtand- 
ing that he 1s removed trom the Royal Eſtate. And he may alſo take of 
purchaſe Lands or Tenements in Fee in his Body Politick, that is to ſay 
to him and to his Heirs Kings of England, or to him and to his Succeſſors 
Kings of England; And fo his double Capacity remains, as it does in 
| ther Pertons, who have a double Capacity, As Bithop or Dean; And 
| to prove that the Eftate Royal does not * contound rae other Capacity 
the Caſe in 45 Al. 6. was cited, where it appears that King H. 3. gave 
a Manor to the Earl of Cornwal in Tail, faving the Reyertion to him; 
and died ; the Earl gave the Manor to another in Fee by Deed with 
_ Clauſe of Warranty in Exchange tor another Manor, and after the Earl 
died without Iſſue having Aflers, and the Warranty and Aſſets deſcended 


*S. P. Pep 
Weſton J. 
PI. C. 242 
in S. . 


upon E. x. being Heir to the Earl; And there it was adjudged, That 


the King, by this Warranty with Aflets, was barred, by which the 


Atlignee ot the Alienee had Reſtitution of the Manor out of the Hands 


otKing E. 3. who had ſciſed the Manor into his Hands tor the Reaſon 
aforeſaid. Which Cate proves that the Capacity, which the King has in 
bis natural Body, remains aftet he is King, or otherwiſe the Warranty 
could not have deſcended upon him, nor the Aſſets to him as Heir to the 


Earl his Anceſtor; and fo by the Warranty and Affets which deſcended 


upon the Body Natural of the King, he was barred of the Reverlion, 
which he demanded in his Body Politick; For it was Parcel of the Pot- 
ſeſſions of the Crown tor any thing which appears; And as his Capacity 
remains o cake by Deſcent as Heir, ſo it remains to purchaſe therein, 
Arg. Pl. C. 234. 3 Eliz. in the Caſe of Willion v. Lord Barkley. 

b. The King may take in his Body Politick, as King, to him and his 


Heirs, or as King to him and his Succetlors ; For he may have Heirs in 


his Body Politick, and he may have Succellofts in his Body Politick; 
And therefore aG?ft to him his Heirs and Succeſſors is good to the Body 
Politick in both the Limitations; For f the Heirs fail, it ſhall go tothe 
Surcefſors ; And his Heirs, as Heirs to the Ring, may take in their Bodies 
Politick, Per Weſton. J. Pl. C. 242. b. in the Cafe of Willion v. Lord 
Barkley. e ee eee 


OO OR 


(J. d) Ning. In what Caſe by the Name of King, his 
Pe. Srcce(ſor's {hall be comprehended. 


u. NE Succeſſors of K. 1). 8. are within the Stature 27 II. 8. 
cap. 24. of Reſumption of the Liberty of Purveyance to 

have Benefit of the Statute, thoynh they are not named; For they 
are included within the general Word King. Tr. 3s. El. B. B. 
Lord Darcie's Caſe adjudned. 
. Eee 2. Patents 


A Remain- 
der limited 
toKirg H. 7. 
% Name 
of Amo H. 7. 


is well limit 


ed to him by 


ſuch Name; 
for the K ing 
naturally, 
aptly, and 
fully cannot 
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* Re, ne eas Ub > bm th, e " *- 2 1 7 
bj — 1 n.. en 
„ eee 22 2 2 
W * n 


en. 
—_— 


202 Prerogative of the King. 


purchaſe by other Namethan by Name of King ; For the Name of King has merged his Surname, 5 


in the Name of King, his Surname and proper Name alſo are included. Per Brown |. Pl. C. 244 b Trin P 
4 Eliz. in the Cuſ: of Willion v. Lord Barkley. | | . 
Lord Coke, in his Commentaries upon Magna Charta, cap. 1. fays, That at that Time FHaredes wer 10 
taken for Succeſſores, and Succeſſores for Heredes. 2 Inſt, 5. —— S. P. Ibid. 7. that antiently Succeſſor C 
At and Hæredes were Sy nonima. There is no Number to this Plea in Roll. — + Cro. E. 512. 8 C h 
al 
2. Patents, without the Words (Pro nobis, Hæredibus, & Succeflor. " 
bus noſtris) and being granted for a Corporal Exerciſe of the Office or Ser. a 
vice are good. Cited per Saunders Ch. Baron. Pl. C. 459. a. as Refolyed l 
ene by all the Juſtices. 28 April 1 Mar. 

"5 Mich . 3. The Words (Per nos) in the King's Grant arc ſpoken by him in hi; 
4 Mar. in Body Politick, and contain Heirs and Succeſſors, without preciſe Men. I 
the Caſe of tion. Per Saunders Ch. B. Pl. C. 458. a. Paſch. 16. Eliz. in Sir Thomas 6 
Hill v. Wroth's Caſe. | 
Grange. 4. King H. 6. Anno 20. of his Reign, granted for himſelf, and did f 
not ſay (tor his Succeſtors) fo the College of ALL Souls in Oxford, fer they, f 
their Tenants, and Farmers, to be diſcharged of Toll; ir was agreed per ; 
Cur. That this Grant to be diſcharged was good againft his Succeſſor, | 


though not named, as well as in Caſe of rhe Grant of an Interet, 

which in Plowd. Com. in Sir Thomas Wroth's Cate, was agreed tobe 

good. Yelv. 13. Mich. 44 & 45. Eliz. B. R. Wood v. Hamſtead. 

All the Ba- 5. A Grant by the K ing, without the Words (Pro ſe & Heredibus) or 1 

Erco ay (Succetloribus) ot an * Annuity, or Rent, Payable at the Exehequer, or ly | 
"a tO. the Hands of any Receiver, binds the Succeſſor. Jenk. 209. pl. 41. 
pinion, that | | ; | 

A1uch a Grant of an Annuity ſhould bind the Heirs and Succeſſors of the King, notwithſtanding the 0. 

miſſion, inaſmuch as the Body Polztick of the King is charged, which is perpetual, and never dies Pl. C. 

457 a. Trin. 15 Eliz. Sir Thomas Mroth's Cale. — S. P. Pl. C. 176. Mich. 4 Mar in the Caſe of 

Hill v. Grange. SO | 


A Gift to the King paſſes the Inheritance without the Word Succd- 
; ſor. o of a Ct made by the King. Jenk. 209. pl. 41. = | 
A Gift to A Decd made to the King by the Words (Carolo Regi) or (Regi Au. 
the King of / ey paſles the Inheritance to the Crown wi W 1 
any Heredi. %) pafles the Inheritance to the Crown without the Word (Succeiſors) 
tament is a Jenk. 124. in pl. S0. 
Fee Simple, DS 5 | | 2 „ 
as a Gift to a Mayor and Commonalty, without mentioning Succeſſors. By all the Judges of England 
Jenk. 224 pl. 84. 8. P. Jenk. 27 1, pl. 89. | . | 
Dyer Ch. J. ſaid, That the adding of Succeſſors in Grants to the King, js but of late Time, and aNew 


bl Device. PI. C. 250. Trin. 4 Eliz. in the Cale of Willion v. Lord Barkley. 
+'The Coun- E an I . + I 3 
AE es oa (Ae) * Council Privy of the King. 
a moſtNoble | 1 N | 33 | 3 
Honourable, 1. f HK. 16. E. 2. B. R. Rot. 42. Baron de Bellomonte was com- 
A mitted to Priſon tor refuſing to couiiſel the King, touching 


feng ee a Truce propoſed between the King and the Scots, the lad Bacon 
yo ; Art 4 nf bY 125 | 1 
the King being of the Privy Council ofthe King. 
and his 55 e | | „ | EEE | 
Privy Council in the King's Court or Palace; With this Council the King himſelf doth fit at his Plea- 
ſure ; Theſe Councellors conſult of, and for the publick Good, and the Honour, Detence, Safety, and 
Profit of the Realm: Ir is called the Council Table, a Conſulendo, Secundum Excellentiam. They are 
called Concilium Regis Privatum, Concilium Secretum, and Continuum Concilium Regis. The Number of 
them is at the King's Mill, but of antient Time they were 12, or thereabouts. 4 Inſt. 53. cap. 2 Gs 
+ My Lord Coke ſays, That the Duty of a Privy-Councellor appears by his Oath, which conſiſteth of 
theſe Articles or Parts 1. That he ſhall, as far forth as Cunning and Diſcretion ſuffereth, truly, juſtly, 
and evenly counſel and adviſe the King in all Matters to be communed, treated, and demeaned in the 
King's Council, or by him as the King's Counſellor. 2. Generally, in all Things that may be to the 
King's Honour and Behoof, and tothe Good of his Realms, Lordſhips, and Subjects, without Partiality, 
or Exception of Perſons, not leaving, or eſchewing it to do for Affection, Love, Meed, Doubt, or 


i | Dread of any Perſon or Perſons. 3. That he ſhall 2 ſecret the King's Council, and all that ſhall be 
if | communed by way of Council in the ſame, without that that he ſhall commune it, publiſh it, or diſcover 


it by Word, W riting, or in any otherwiſe to any Perſon out of the ſame Council, or to any of the ſume 
(Council, if it touch him, or if he be Party thereof. 4. That he ſhall not for Gift, Mecd, nor Good, 39* 
2 | | | | — | ; | — | Promis 


— as — et, 
33 — 
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Promiſe of Good by him, nor by mean of any other Perſon, receive or admit from any Promotion, [or] 
favourmg, nor for declaring, letting, or hindring of any Matter or Thing to be treated or done in the 
{aid Council. 5. That he ſhall, with all his Might and Power, help and ſtrergthen the King's ſaid 
Council, in all that ſhall be thought to the ſame Council for the univerſal Good of the King and 
bis Land, and for the Peace, Keft and Tranquility of the ſame. 6. That he ſhall withſtand 
any Perſon or Perſons, of what Condition, Eſtate, or Degree they be of, that would by way of Fear, 
attempt or intend the contrary. 7. And 1 that he ſhall obſerve, keep, and do all chat a good and 
true Councellor ought to do unto his ſovereign Lord. By the Force of this Oath, and the Cuſtom of 
the Realm, he isa Privy Councellor, without avy Patent or Grant, during the Life of the King that 
maketh choice of him. 4 Inſt. 54. cap. 2. | | | 


2, Rot. Parl. 21 E. 3. M. 28. The Commons pray, that no Pore! 
People tram hencetorth by Suggeſtion, or Confideracion of any Ac og. K, 
cuſers voluntary be commanded by w rit to come to the Council ot the c; ; | 


- G 21. E . 
King, and then be conſtrained and compelled to make Fine, or Pay Down a Ne. 28. ; 


great Sum of Boney, or otherwiſe to travel over the Sea as betore 
this Time has been in dreritement of all the People, pray that ſich 
Durelies and Grievances tram hencetorth be not dane. cer. Jt 
plcaſes our Lord the King, that hencetorth ſuch Things be not done 
againft Kealon. 1 

3. Rot. Parl. 22 E. 3. N. 4. Fiſteenths granted upon Diverſe Con- 


ditions to be entred in Rolls of Parliament, ſcilicet, among others, 


That no Impolition, Tallage, nor Charge by way of Loan, nor other 
whatſoever Manner be laid by the Privy-Council of the King, without 
their Grant and Aſſent in Parliament. | = | 5 
4. Rot. JÞarl. 2. part MN. 16. The Commons prap, that the * Og 
Loans which are granted to the King by divers 1Ierfons or the Tom- rell) 
mons be releaſed, and that none from hencetorth be campelled to, 
make ſuch Loans or Contributions againit their Utils, for it is con vor. 212 
trary to Reaſon and Franchiſe of the Land, and that Veitttution be vw 
made + to thoſe who have made fuch Loans or Contributions. 0 5 
Anſwer ; It pleaſes the Ring that it be flo. e 
F. Rot, Parl. 25 E. 3. 1. Part N. 16. The Commons pray, Proenne's, 
that no Man be pur to anſwer ot his Franktenement, nor of any Thing Cort. Re- 
which touches Lite and Member, Fines and Redemptions, by Appoſals Secs 8 
before the Council of the King, nor before his Hiniffers what- N 16. 
locver, unleſs by jIroceſs of Law thereof * heretofore uſed. I ; „ Orig is 
It plcaſeth the King, that the Laws be kept, and that none be bound (en were.) 
to anſwer of his Franktenement, unlels by rocels of Law; but of 
Things which touches Lite or Member, Contempts or Exceſs, be tt 
done as has been uſed heretofore. L ; 
. Whereas diverſe are accuſed, and are made to come beforet he noc 
Council of the King by Writ or other Commandment of the Ga. u, 
king, upon * grievous Pain againſt the Law, the Coinmons +. 42 F.;. 
pray, that from henceforth if any Accuſer propoics any Matter for No. 12. 
the orofit ar the King, that this Matter be ſent to the Judges of Pas, is 
the one Bench or the other, or of Aff. thereof to enquire and deter⸗- ) 
nine arcorving to the Law; and if it touches the Acculer or + arty, + orig. is 
let him ſue at the Common Law; and that no Man be pur ro An- (Parte cite fa 
ſwer without Preſentment before Juſtices, or Thing of Record, or by Suit) 
due Proceſs and Writ original, according to the ancient Law of the _ 
Land ; Andif any Thing from henceforth be done to the contrary, 
de it void in Law, and held for Error. Ankwer; Becanſe this Ar- 
ticle ts an Article of the Great Charter, the King willeth it. Rot. 
Harl. 42 E. 3. M. 12 4 ops FF 25 N 
J. 1. 4. M. 160. The Commons pray, that no Action perſonal be- Prynne's 
t een Party and Party be held by Privy Seal before the Council of the Cott. Re- 
King; and they in the Petition thew, that in the Time of R. 2 it was o . 
lo done for Brocage made toſome of the Council. Anſwer; Be the Jen 
Statute, thereof made, held and kept there, where the one Party is s. P. Bur xe, 
lo great and rich, and the other poor, that he cannot otheriviſe have 16 is abouc 
to recover. . | Prifage of 
| | | = _ | | — = - x „Wines. | 
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Provre's | 2. 2D, 4. N. 69. The Commons pray, that all morits or Let. 
Gon. lee, ters of Jartvy Seal of our Lord the King Directed to diverſe Lieges 


COrds; Ad: 


No. 69, un his Chancery, or Erchequer, upon certain Daun camprized therein, 


7 This in treated according to the rightful Laws of the Land anctently uled. 
% Aulwer; Let not ſucb Writ be made unlels in Caſe where ir ſeems 


Gott. Rec, 


Abr. 418. is Neccflary, and this by Diſcretion of the Chancellor or Council ok the 
a diferent Hing tor the Time being. Vide Simile * 4 . 4 N. 28. 
Point. 9. Mr. Prynne, in his Animadverſions &c. on 4 Inſt. pag. 45. cap. 2. 


CNT 2 83 : ,Queen, : 1G ort of oy Ring.] 


de certen Queen his Feme ſuch Land ad vitam ſuam, ita tamen quod Maneria &c. 


Jerm of ber Life, and ſhe leas'd it for Tears; And fo it ſeems that ſhe has a Capacity to take of the Grant of 


abiline. pl. 61. Cites J. H. 5. 5. 


„rr 


rr o 
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. 4 uk the King to appear betore our Lord the King in his Council, or 
be for cver hereafter ouſted, and that every Liege of rye King be 


relers the Reader for the ancient Furiſdiffion and Proceeding ot the King's 
Council ro Mr. William Lambard's Archaton. 108 to 116. Mr. Cromp- 
ron's Juriſdiction ot Courts, fol. 29 &c. The ſeveral Bundles of Petiti- 
ons to the King and his Council in the Tower of London, and the An- 
{wers to them; Placita Parliamentaria coram Rege & Concilio in the 
Tall v-Office in the Exchequer, and in the Parchment Book of them in 
the Tower under King Edward I. The firit Part of my Briet Regiſter 
and Survey of Parliamentary W rits p. 365 to 394. In what Cafes and 
Things their Juriſdiction and Proceedings have been reſtraind and tt 
away ſince theſe Inſtitutes were compiled by a ſpecial Act made in the 
Parliament of 17 Car. 1. cap. 10. Intituled, An Act for Regulating the 
Privy Council, and taking away the Star-Chamber Court, the Act it- 
ſelf. will beſt intorm you. f Es 
10. 6 Ann. cap. 6. F. 1. Enacts that e Oncen ſball have but one Privy 
Council for the Kingdom of Great-Britain, and ſuch Privy Council ſhall have 
the ſame Powers as the Privy Council of England had at the Time of the Union, 
and none other. | | | 
11. 6 Ann. cap. j. F. 8. Enacts that the Privy Council for the Kingdom | 
Great Britain ſhall not be diſſolved by the Death of her Majeſty, her Heirs or 
Suceefſors, but ſball continue fix Months, unleſs ſconer determined by the 


© 


Succeſſor, 


1. FF HE Queen, Feme of the King, may inform by her Attorney 
General in the Chancery by Englith Bill, to have a Decree 
made in the Court of the Queen confirmed. For tho” ſhe be a Subject 
vet the hath ſuch JIrerogative of the King as that the is his Feme. . 
— Jad. in Chancery, Sir Robert Flhyde's Cale, ruled upon a Oe⸗ 
murrer. 3 „ a ny 1 
2. 2 E. 1. Rot, Clauſo Memb, 13. Conventio inter Reginam, 
Feme of the King, and a common Perſon for the enjoying of certain Land 
tor Years, and the Queen ſecit Attornatum, and the other appointed 
J 
3. 11 E. 1, Rot. Malliæ Memb. 1. The King gave a Manor to the 
Queen his Feme, and her Heirs for ever, adeo integre & plene, as J. S. 
beld it. Other ſuch Grant. Memb.H . 
King K. 4. 4. 2 E. 1. Rot. Walltz Memb. 2. The King granted to the 


Lands to the 
I : $745 

Ducen IS 

Feme for 


U 


a Corona Angliæ non ſeparentur. 


the King, and ſhe may leaſe alone without the King; And fo ſee ſhe is a Perſon exempt. Br. Non- 

| It was adjudg'd, that where H. 8. granted a Manor to the Queen 
his Feme for Life; there the Queen was a ſole Perſon exempt by the Common Law, and may ve 
Leaſe or Grant without the Ring, and ſo may plead and be impleaded alone 4 Rep. 23 b. Trin. 26 Elis: 
in the Caſe of Clark v. Pennifather. | | : 


T Tr wht” 
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11 E. 1. Rot. Chart. Yemb. 5. Tbe Ring granted to the 
Queen a Manor Habendum 14 Hæredibus. — 8 aff} ee 
6. 3 E. 1. Rot. Chart. Memb. 4. In Schedula Annexa. The 
Feme of E. 1. was obliged to Robert de Bohun in Mille libris ex Aſſenſu 
& voluntate Domini Regis Domini noſtri, and after Jnſperimus; 
and the King confirmed c. | e DAY 
7. 9 E. 1. Rot. Chart. Yemb. 4. Pro Johanne Ferrer, che. Q,;, !. 
Queen, Conſors Regis,“ granted Manerium dilecto Militi noſtro Domino (Grantzrs ) 
ohann1 Ferrer. 
8. 8 E. 1. Pemb. 4. The Queen by Aſſent and Conſent of the King 
granted a Manor &. N | | 
Grant of the Queen of the Manor in Fee Famitliart Militt noſtro Gal- 
frido de Pichford, which had been granted to the Queen and her Heirs 
by another &c. The King confirmed &c. 5 | | 
10. 11 E. 1. Rot. Chart. Memb. 4. The King confirmed a Grant 
which the Queen had made &c. 18 E. 1. Memb. 11. 20. according: 
ly of a Grant in Fee by the Queen, „„ | 
11. 3 E. 1. Rot. Pat. Memb. 5 In Schedula annera. The * Orig, is 
is Wite. | | (D'unite la 


King granted all Debts “ whatſoever to ; 
| AG 1 Pepe) 
| _ it ſeems (la) ſhould be (al.) 


12. The King cannot grant to another for Life the Office of makin 
Saddles tor the Queen; becauſe ſhe is as a Feme ſole, and fo may elect 
own Officers. Dlib. 0. 6. Ja. B. between Auburcurmill and Cure. 

13. In Onare Iinpedit by the Queen, the Writ wanted theſe Words, Co. Lit:. 
Et niſi fecerit. Thorp ſaid the Ofieen is a Perſon exempr, and fall not 13 ;. a. cites 
be amerced for her Nonſitit; and therefore the hall not find Pledges de Pro- S- G——_ 
ſeguendo, and the ſhall have Writ of Form in ail Points as the King ſhall I . 
have ; and thereſore the Writ was awarded good. Br. Nonability, pfl. 
J9. cites 18 E. 3. 12. & Fitzh. Brief 355. . e | 
| 14. In Scire tacias it was admitted, that the King may give to the Br. Preſcrip. 
Queen certain Portioa by his Letters Patents, by Diviſion certain. And fo cid, "v2 : 
| ſee, that the Queen has a Capacity, tho' ſhe be Feme Covert, and may © 

take of her Baron; and this ſeems to be for Term of Lite. Br. Non- 
ability, pl. 38. cites 49 E. 3. 4. op 1 3 

15. In Formedon the Teuant volleb'd the Oneen and two others, as Heirs * In Caſe of 
of the Duke of York, and ſhewed Cauſe by the Duke. Brian ſaid the Queen 2 rayer 
is not a Perſon able to be vouch'd as here; for this is a Real Matter; but it;], . 
in Perſonal Cauſes ſhe is exempt, and has Ability as a Private Perſon, and Regina in-. 


| may make Gift or Leaſe for Term of her Life And therefore by him the e and 


_ Tenant fall have firſt * Aid of the King, and after of the Qlieen, bur net of 3 n_ of 
both together. And it was doubted if the Queen be a private Perfon TO Proves ſhall 
empted by the Common Law, or by Statute ; tor if it be by Statute, it ought 507 be cue, 
to be pleaded; Per Brian; for it is a private Statute. But per 'Town- pleaded no 


ſend, 1f the be exempt by the Common Law, the Tenant need not have "ng 85 "1 | 
| h 4 


Aid of the King. Br. Nonability, pl. 56. cites 3 H. J. 14. „ Cs. 
=. N 5. | 33 | „ Co Litt“ 
133. b——+ The Queen Conſort of the King of England is an exempt Perſon from the King by the 
Common Law, and is of Ability and Capacity to Purchaſe and G rant without the King. Co. Litt. 3. 2. 
her Brian, The Queen is a Sole Perſon by the Common Law, but not to all Intents. Br. Aid del 
Roy, pl. 96. cites 3 H. 7. 14. 1 | „ 


16. Hit by Petition does not lie to the Queen; for Afiſe, Præcipe Co. Lit. 

quod reddat, and the like lies againſt ber. Br. Nonabtlity, pl. 60. cites 133. b. 

11H, 4. 67. Per Cur. Re 35 

17. In Onare Tmpedit brought by the Queen, ſome ſay that Plenarty is 

0 Plea no more than in Caſe of the King. Co. Litt. 133. a. = 

138. If any Bailiff ef the Queen's bring an Action concerning the Hun- 

ared, he ſpall ſay In Contemptum AE SIE" 5 E* Regine. Co. Litt. 13 z. & 
e © / 19. The 
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19. The Queen ſhall pay no Toi. Co. Litt. 133. b. . 
+ This ſeems 20. It the Tenant of the Gucen aliens a certain Part of his Tenancy; 
to be miſ- one, and another Part to another, the Queen * may diſtrain in any one Pan 
printed, and for the whole, as the King may do; but other Lords ſhall diſt rain hy 
n/a tor the Rate ; and theretore where the Queen ſo diſtrains, there lies: 
diftrein &c. V rit de De-onerando pro rata Portione. Co. Litt. 133. b. 

or otherwile - 

here ſeems an Inconſiſtency; and F. N. B. 23 5. (A) is that the Writ de De-onerando pro rata Portions 
is awarded to the Queen's Officers where they diſtram one Tenant for the whole Rent, where he hols 
but Part of the Lands, and ſeveral other Tenants hold the Reſidue thereof. 


oO - 4.98 


21. The Writ of Right ſhall not be directed to the Queen no more 


than to the King, but ro her Bailiff; otherwiſe it is when any other iz 
Lord. Co. Litt. 133. b. TY | | 


22. A Protection thall be allowed againſt the Queen, but not againſt the 
King. Co Litt. 133. b. 3 

S. P. Co. 23. The Queen is wot Hound by the Statute of Marlelridge for driving 

Litt. 131.4. Diſtreſs into another County. Co. Litt. 133. b. VV 

24. If any do compaſs the Death of the Queen, and declare it by any 
overt Act, the very Intent is Treaſon as in the Caſe of the King. Co, 
Litt. 133. b. To 


2 Hawk. Pl. 25, Queen Conſort, in Caſe of Treaſon by her, ſhall be tried per Paros 


Bo 5 F.. as Queen Anne, the Wife of H. 8. was. Paſch. 28. H. 8. in the Toy. 
nner of London before the D. of Norfolk then High Steward. 2 Inſt. 50, 
26. It was adjudged, that where the Queen was Tenant for Lite, and 
a Copyhold of Inheritance Eſcheats to her; there the Queen may grant it to 
whom lhe pleaſes, and this ſhall bind the King his Heirs and Succel: 
ſors for ever; For ſhe was Domina pro 'Tempore, and the Cuſtom of the 
Manor ſhall bind the King. 4 Rep. 23. b. Trin. 26 Eliz. in Caſe of 
Clark v. Pennitather. _ 


* Tt was re- . (C. e) * Aurum Reginæ. 
ſolved, 1. | 5 | 8 : 
'F hat this | | | 8 | ne ola 
_ oughrto be 1. 15 E. 3. cap. 6. Item, That the Queen's Gold ſhall not run in De- 
marr _ mand by reaſon of this Grant. This was upon the Grant of the 9th. 
1-1, ſo Lamb Fleece and Sheaf by way of Subſidy, Rot. Parl. 15 E. 3. 
that this Dorlo IN, 60. for a F ifteenth, „„ | 


ought to be | | EY, | | | 
to be at the Pleaſure of the Subject, whether he will offer, or give, or no. And for this all Fires uin 
Judgment, or by Otter or Fine for Alienation, or in any other Caſe where the Subject does not do it 
_ ſine aliqua coactione, viz. That the King of right ought to have it, there the Queen ſhall have no- 
thing. 3 | | | | 

2. It ought to be Sponte fine Conſideratione alicjus Reventionis ſeu Intereſſe, That the King hath in 
Ele in Jure Coronæ, and for this upon Sale or Demiſe of his Lands, or Wares, or Goods of Felons, Out- 
laws, & pmili Caſu, for theſe are Contracts and Bargains concerning the Revenues and Intereſts of the 
King; And it cannot be ſaid in ſuch Caſe, that the Subjects Sponte ſe obligant, as to purchaſe or 
buying any the Revenues or Intereſts which the King has. | 5 


3. It ought to be Sponte ſine Conſiderationem, & non ex mera Gratia & Benexolentia Subditi ; For 
that which is of mere Grace 1s not properly ſaid of Obligation or Duty, and the Words of the Records 
are to have De iis qui ſponte ſe Obligant, and fo it was ordained by the King and his Countel, as 
appears by the Record of Hill. 4 E. 1. in Staccario &c. ” P | Ny 

4. It ought to be Sponte ſuper Conſiderationem, que non attingat Revertionem ſen Intereſſe Cororæ in 
any Thing which the King has. As if the Subject give to the K ing Sponte a Sum ot Money tor 
Licence in Aortmain, or for to create a Tonure of himſelf to have a Fair, Market, Park, Chaſe, 
W arren, <vithin his Manor, there the Queen ſhall have it; For the Subject did this Sporte, and was 
not conſtrained to it. ; 


- | And this does not concern any Revenue or Inte reſt of the King. But if the 
King has a Fair or Market, or Park, or Warren, e 


and grants it for a Sum of Meney, there the Queen 
ſhall have nothing; For this was a Thing in Eſee, * + the _ 17 ere Wo 
by that it appears, that for as much as little or nothing is given in ſach Cafe where this of right is 
due, this is not now of any ſuch Value as was pretended. And this Reſolution was reported to 
our Sovereign Lord the K irg by Popham, in the Gallery at Whitehall, 12 Rep 21, Paich, 4 Jac 


3 
* 
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2. 31 E. 3. cap. 13. The Commons grant a Fifteenth to the King, A— 
and our Sovereign Lord the King hath granted to the ſaid Commons, That 7+ 
the ſaid Quin im [being] ſo granted, no Gold ſhall be demanded nor le- 
vied to the Uſe of the een but that the ſaid Commons ſhall be there- 
of wholly difcharged. 


(D. e) ba Monopolies. * A Moro. 


po'y is an 
nſtitution, 


1. Rot. Parl. 1. Þ. 5. M. 41. The Commons pray, That all or lune 


Merchants may export to any Place abroad, or import from any Place by the King 


any Goods, (except thoſe ot the Staple) at their Pleaſure, paying the 4 N 
Cuſtoms and other Duties due to pou, any JIroclamatton to the nine 


; | | | Wor otherwile, 
contrary notwithſtanding cc. Anſwer, The King will be adviſed by Hts ay Per/n 
| Council. | | or Perſons, 

| ; TIS 8 Bodies Poli- 
tick or Corporate of or for the ſole Bing, Selling, Making, Working, or Uſing of any Thing, whereby 
any Perſon or Perſons, Bodies Politick or Corporate are ſought to be reſtrained o 
dom, or Liberty that they had before, or hindered in their lawful Trade. 3 Inft. 181. cap. 85. — 


Hawk. PI C. 231. cap. 79. S. 1———The Difference between Monopoly and Engreſing is, the one is by 


Patent from the King, the other is by Act of the Subject between Party and Party. Arg. Skin. 169. 
Paſch. 36 Car. 2. B R. in Caſe of the Eaſt India Company v. Sandys. | 1 Dh | 


2. Monopolies are againſt the ancient and fundamental Laws of the 
Realm. 3 Inft. 181. cap. 85—— Generally all Monopolies are a- 
gainſt Magna Charta, Read they are againſt the Liberty and Freedom of 
the Hulject and the Law of the Land. 2 Inft. 4). 5 


_ 
— 


(D. e. 2) Monopolies as to Printing, and of Suits relating 
EL, ES;  thereunto. 8 


I. NH E Patent for Printing Law Books, derived down to Col. At- 

IJ Kins, was to Print a Law Books that concern the Common Law, 
wherein No- body elſe has an eſpecial Privilege granted under the Great 
deal ot England. Afterwards an Agreement was made, in Purſuance 
of this Patent, with the Stationers, which was, That the Stationers 
thould no longer Print Law Books, without the Aflent of Col. Atkins. 
In arguing the Caſe of Printing Rolls Abridgment, being Licenced by 
the Judges, it was infiſted and admitted by the Counſel of the Paten- 
tee in Parliament 1. That this Grant is no publick Grievance. 2. 
That the ſtopping the Impreſſion, tho licenced by the Judges is juſti- 
hable, 3. That the Law Patentees may not Print Law Books without the 
| fodges Licence. 4. That an Injunction out of Chancery againſt Print- 

ing ſuch reer and Right. The Words of the Act of 14 Car. 2. 
| 33. whereby the Licencing of Books is enatted, ſay, That no Man ſbal! 
Print a Book till it be licenced. Therefore there are two Things in this 
Clauſe. 1. That no Man can Print a Book till it be licenced. 2. The 
Licence muſt purſe this Act of Parliament. If I bring a Book to the Li- 
cencer, and he will not | licence it] J have no Remedy, not ſo much as an 
Action upon the Caſe, only a Recourſe to the King to make Complaint, So 
that although this Abridgment be /icenced by the Fudges, yet if in Truth 
It be not licenced by the King to Print it, though the Book may well be 
Printed by Him that has Authority, yet he that has No Authority can- 
not. It is one Thing to licence a Book, by ſaying, This Book is fit 
an Putlick View ; And another Thing to fay, Ts Bock this licenced ſpall 

| | | ve 


—_ 


any Free- 
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be Printed by any that can get it into his Hands. Licence to Print, goes 
to the Bookſeller or Printer; Licenſe to be Printed, goes to the King, 
Cart. 89. Mich. 18 Car. 2. in Parliament. The Stationers v. the Paten« 
recs about Printing Roll's Abridgment. 
S. C. cited 2. The Company of Stationers brought an Action againſt S. for 
_— Printing Gadbury's Almanack without their Leave. Upon a Special 
1 8 N. * Verdict found, the Queſtion was, Whether the Letter Fatents granted 
Caſe of the to the Company for the ſole Printing of Almanacks were good or not? The 
Company of Court ſaid, That Almanacks might be accounted Prerogative Copies, and 
e gt without Doubt, this might be granted by the King, and accordingly gave 
Bur Ibid, Judgment tor the Plaintifls, Niſi Cauſa &c. 3 Mod. 256. Trin. 29 Car, 
236. the 2. C. B. The Company otStationers v. Seymore, x 


Court faid, 


they thought it a hard Caſe, ———A Queſtion was, Whether the Grant of the Crown to the Com- 


| pany of Stationers to have the fole Printing of Almanacks, provided they were licenſed by the Arch. 


biſhop of Canterbury, and Biſhop of London, were a good Grant, or void, becauſe againſt the Li. 
berry of the Subjects! It was argued in Favour of the Patent, that fince the Art of Printing was found 


out, it has been more urder the Care of the Crown than any other Art whatſoever. Iſt. Becauſe it 


was an Art introduced by the Care of the Crown ; ſo ſaid in Carter's Caſe, which gave the Crown a 
Property in the Traue. 2dly, Becauſe of the Greatneſs of the Incenxenience, that may redound to 
the Publick, from the Miſmanagement of the Preſs. In Cart. Rep. 89. the Controverſy was about 
the Printing Rolle's Abride ment, and was decreed in Chancery in Favour of the Parentees, and 
Decree confirmed in the Houſe of Lords. Mich. 24 Car. 2. the Queſtion was, about the Patent for 
ſole Printing of all Law Books; Judgment againſt the Patentee in B. R. for the Uncertainty of what 
ſhall be eſteemed a Law Boot; but this Judgment was reverſed in the Houſe of Lords, 1 Mod. 256. 
Stymour's Cafe full in Point, the ſame Objections made as here. In 34 Car. 2. Company of Sta- 
tioners v. Skinner, Patent allowed for Primmers, Pſalters, Pſalms, and Almanacks. 34 Car. 2. in 
Chancery, Company of Stationers v. John Gale; No Decree, indeed, for Printing P{ahns, 


Pſalters, and Almanacks ; But the Reaſon was, becauſe the Perſon controverting the Patent, ſubmit- 


ted without. 25 Jan. 34 Car. 2. Stationer's Company v. Uiright; Patent for Printing Pſalms al- 
lowed. Mich. 33 Car. 2 Stationir's Company v. Lee, Another Patent for Pſalms. Trin. 12 W. 
3. Stationers Company v. . Patent for Almanacks. In Stat. 9 Anne, this very Patent now in 
Quettion was taken Notice of. And per Cur. the Patent for ſole Printing of Law Books is not now to be 
ſhaken, having had the Sanction of the Houſe of Lords. Monopolics are odious; this Cale is therefore to 
be diſtinguiſhed, by deriving to the Crown ſome ſpecial Intereſt in Almanacks. No Opinion was given; 
but to be ſpoken to again. 10 Mod. 1c6, 107. Mich. 11 Ann. B. R. in Caſe of Company of Stationers 


'$.P.2 Chan. 3. An Injunction was granted to ſtay the Selling of ſome Books imported 


Caſes 76. 


Mich. 33 from Holland & c. the ſole Printing whereof belonged to the Company of 
Mich. 3 


Company of of Stationers v. Lee. 
Stat ioner's | 


Cale - 2 Chan. Caſes 93. Paſch. 34 Car. 2. S. C. 


Car. 2 The Stationers. 2 Show. 258. to 261. Hill. 34 & 35 Car, 2. the Company 


4. King Charles II. granted to the Plaintiff the ſole Printing of Blank 
Writs, Bonds, and Indentures, for the Space of 30 Jtars. The Deten- 
dant was a Stationer, and the Company of Stationers had conſtantly for 
the Space of 40 Years laſt paſt, before this Grant, printed Blank Bonds, 
the Queſtion was, Whether this Grant was good excluſive of all others? 
Ihe Court ſaid, That the King had a Prerogative to grant the ſole Print- 
ing to a particular Perſon; but inclined, that · the Patent was not good. 
3 Mod. 15. Paſch. 1 Jac. 2. B. R. Earl ot Yarmouth v. Darrel. 
F. King Charles I. grants to the Univerſity of Oxon, Power to Print 
tam Libros content. in the Charter granted by King Fames to the Stationers 
of London Otiam alios non probibitos. In an Action brought againſt P. by 
the Stationers of London, he pleads theſe Letters Patents of Car. I. 
The Court inclined for the Detendant, for this is a Prerogative of Powe! 
annexed to the Perſon of the King, which he could not grant ſo, but that 
he may reſume ; other<iſe it is of the Grants an Interęſt; but Adviſare vult 
2 233 to 236. Paſch. 1 Jac. 2. B. R. Company of Stationers v. Par- 
der. wy 
6. In 8 Ch. I. there was a Patent granted to the Univer/ity of Ox{r 
| to Print Bibles and other Books not prohibited. 30 May, 8 Car. the Pa- 
tent is confirmed, and limits that there ſhall be but rio Prefles and three 
— ———— — eee Prir ters 
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printers. The Plaintiffs claim as the King's Printers under ſeveral Pa— 
tents continued down by meſne Aſſignments, and bring their Bill to re- 
{train the Defendants from Printing Bibles &c. The Lord Keeper was 
of Opinion, That it was never meant by the Patent to the Univerſity, 


that they ſhould Print more than for their own Uſe, or at leaſt but ſome 


ſmall Number more to compenſate their Charge; but as they now ma- 

nage Ir, they would ingroſs the whole Profit of Printing to themſelves, 

and prevent the King's Farmers of the Benefit. However, he ſaid, 

That the Validity of their Patents was a Matter proper to be determined at 

Law, and the Plaintiffs were now proper only for a Diſcovery, and 

therefore ordered, that the Plaintitits ſhould bring an Action at * in 

B. R. againſt the Univerſity, or thoſe who claimed under the Univer- 

ſny, and that it ſhould be tried at the Bar, and the Detendants were to 

admit that they had Printed a competent Number of Bibles at the Trial. 

And tho? the Plaintiffs preſs'd much for an1[njuntion to ſtay the Univer- 

firy Printers, yet the fond Keeper refuſed to grant it; becauſe, if it 

ſhould be found for them, they would receive a Prejudice which he 

could not compenſate, nor make good to them. 2 Vern. 275. Mich. 1684. 

Hills & al. v. che Univerſity of Oxtord & al. 

7. Serjeant Hawkins ſays, It ſeems to be the better Opinion, That the 4 H. 8. E. 
King may grant to particular Perſons the ſole Ule of ſome particular Im- 553; sieher 
ployment, as of Printing the Holy Scriptures, and Law Books &c. the Serjeant's 
whereot an unreſtrained Liberty would be of dangerous Conſequence. Authorities, 


ME FLAMES os; 1 2 
3 Keb. 792. [Trin. 29 Car 2. B. R. The Stationer's Company v. Seymour] & 3 Mod. 75. [Paſch. * 
Tac. 2. Earl of Yarmouth v. Darrel. ] nor his Reaſons ſeem to carry any great Weight with them; 
That as to the Caſe of the Company of Stationers v. Seymour, which is moſt to his 
Purpoſe, the Action was brought againſt Seymour, for printing an Almanack, which was there 
held to be the proper Copy of the Company of Stationers only with ſome trifling Additions 
concerning the Weather &c. Beſides, the Act of 13 and14 Car. 2. againſt Printing without Licence was 
then in Force ; as it was alſo, when that Judgment in the Houſe of Lords, cited in that Caſe, was given 

againſt one who printed a Law Book, from the Patentee [And after other Things, he ſays] But fur- 
ther, the Patent for printing Law Books as it ſtands at this Day, does nct at all prevent the Inconveniencies 

Mr. Hawkins would redreſs ; For theſe Eooks are never peruſed by any of the Learned before they are 


= to the Preſs ; and if the Afaxims of Tom Thrm, or Door Doolittle came to their Preſs under the 


itle of Law, I dare undertake, the Patentees would make no Scruple of printing them as ſuch ; there- 


fore if it ſhould be admitted to be reaſonable that ſome learned Man of the reſpective Profeſſions of 


Law, Divinity and Phy ſick &c. ought to peruſe every Book before it you to the Preſs, this is far from 
being a Reaſon for eſtabliſhing ſuch a Patent as is contended for; If there be 0 dangerous Conſe- 
quences to be apprehended, they muſt ariſe from the Books not being peruſed by a Man of Judgment, 
appointed by Authority, and not from the Printing them by this or that Man; For let the Book be firſt 
peruſed, and have the Sanction of an Imprimatur, the Printing will be probably better performed, and 
the Publick better uſed, where there are ſeveral Shops to go to, than where we are tied up to one; For 
5 this laſt Caſe, whatever Hardſhips, or unfair Dealing we meet with, it may be difficult to find Re- 
reſs. | | | | | 
[Asto the Law-Patent, I believe I may confidently affirm, that there is not one Individual Gentle- 
man of Learring in the Profeſſion, but thinks the Patentees have molt groſly abuſed it, to the great Diſ- 
honour and Diſreputation of the Law, and the * Injury of the Body of its Profeſſors. Whence ari es 


the great Diſeſteem entertained by Foreigners of our Laws, but from the many trifling, paltry Books, 

- Which the Patentees, from a Plenitude of Power, which they flatter themſelves to be inveſted withall, 
as well as Want of Modeſty, and decent Regard to their Sureriors, and in Defiance and Contempt of 
the Profeſſion, have from time to time uſhered into the World? And nothing probably can ſecurc the Ho- 
nour and Dignity of our Laws, but putting a Stop to theſe Licentious Practices, by reſtraining the Pa- 


tentees from publiſhing any Book, within the Compaſs of their Patent, without the Sanction of an Im- 
primatur ; And under ſuch Reſtriction I am inclined to think the Patent may prove not prejudicial to 


the Publick } 
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(E. e) Is rohat Caſes it may be granted. And what 


i a Monopoly. 


. Monopoly granted to a Man of the ſole making of Cards 8. C. argued 


within the Realm fS vold, and againſt the Common Law \y?-_''5 © 


and divers Satutcs, becauſe it isan Hindrance of Trade. Co. 11. 8 C argued 


* 


n | 


Monop. and adjudg- 


— 


210 Prerogative of the Ring. 


ed. ch. Monep. 86. See the ſame Cale argued. Cr. 44. between Darcy and 
Sug Allen 
b Trin. 44 : 


Eliz. 


Hawk. Pl. C. 231. cap. 79. S. 5.—Mo. 671. S.C.—— 8 Rep. 125. S. C. cited 2 Int, 47. 


A Grant to 2. Ik d Statute pro bono Publico reſtrains the Importation of divers 


any particu- Manufactures, becauſe the Subjects ought to apply themleives to the 


lar Corpora- 


tion of the making of them, now ik the King grants the ſole Importation of them to 
ſole Impor- one or divers (without any Limitation) notwithſtanding the Act ; This 
ration of any fg d Monopoly againſt the Tommon Law, and the Intent of the 
Merchan- Statute. Co. 11. Monopolies 88. 


dize is void, 


a a e 3. As where the Statute of 3 E. 4. Enacts that none ſhall import any 
lach Mer- Cards gt. if the King grants to a Man, that he ſhall import, notwith: 


chandize be ſfanding the Act; This is a Monopoly, and void by the fait Act, 
pre hibited or Co. 11. 88. 0 | 


not, as being 

_ againſt the : | e ; | 
Freedom of Trade, and diſcouraging Labour and Induſtry, and reſtraining Perſons from getting an 
honeſt Livelihood by a lawful Employment, and putting it in the Power of particular Perſons, to ſet 
what Prices they pleaſe, all which are manifelt Inconveniencies. Hawk. Pl. C. 231. cap. 79. S. 2, 3. 


Hawk Pl. C. 4. If the King grants by Patent the ſole ingroſſing of Wills and 


5 9. Inventories in the Prerogative Court J. S. This is a Monopoly, and ſo 
Das becn re. vold; I or it takes away the Liberty of the Subject, who may ingrols 
ſolved tor tft himlelt, or any other whom he pleaſes. At the Parliament of 18 and 
the like 19 Jac. Reſvived in Sir Robert Lludd's Cale. And the Patent, ad: 


Reaſons as in 


Keaſmsasin zyaged by the Parliament to be a Grievance, and Sir Robert Fludd | 


pl 2 and 3 put out ot the Houſe for a Projector. 5 + 
e 5. Ik the King grants by Patent the ſole making of Bills, Pleas, 
Jo 231. and Briets inthe Council of York to J. S. for a certain Fee, where betore 
— 1 Car. the Attorneys uſed to make them, and to have the Fees, by which 
S. P. e new Fees are allowed to the Attorneys; This is a void Patent, and 


adjudged. à Grievance, For this is a Monopoly; For by the ſame Reaſon, by 
Mounſon v. ſeyeral Patents, the ſole making of Bills and Oeclarations, map be 


e oft o limited to certain Perſons in every Court of Weſtminſter, and lo 
231 cap. :9, Lawyers utterly excluded to make any of them. At the Parliament 
$*a. © 18 And 19 Jac. Reſolved in Leip:o-'s Caſe, and his Patent adjudged a 


Ortevance ; For it is againſt Reaſon that every one ſhall be compelled 


to ſhew his Evidence to one Man, and upon Crofs Bills he ſhall 
have the View of the Evidences of both Sides, which is not Reaſon. 
6. In 50. E. 3. John Peachie of London was ſeverely puniſhed for pro- 
curing a Licence under the Great Seal, that he only might ſell ſweet Wines 
in London. 3. Inſt. 181. cap. 85, _ | 2 OS 
7. King Philip and Queen Mary, by their Letters Patents, granted to 


the Mayor, Bailifts, and Burgeſſes of Southampton and their Succeſſors, 
(tor that King Philip firſt landed there) that no Wines called Malmſies, 
brought into this Realm from the Parts beyond the Seas by any liege 


Man or Alien, ould be diſcharged, or landed in any other Part of the 
Realm, but only at the ſaid Town and Port of Southampton, with a Pro- 
hibition, that no Perſon or Perſons ſhall do otherwiſe, upon Pain to pay 
treble Ciſtom; And it was reſolved by all the Judges of England, that this 
Grant made in Reſtraint of the Landing of the fame Wines was againſt 


the Laws and Statutes of this Realm, viz. Magna Charta, 29, 30. 9 E. 4 


3. cap. I. 14 E. 3. 25 E. 3. cap. 2. 27. & 28 E. 3. Statute of the Staple. 


2 R. 2. cap. 1. and others; And alſo that the Aſſeſment of Treble Cuſ- 


tom was againſt Law, and merely void; And after at the Parliament 


holden in Anno 5 Eliz. the Patent, as to Aliens, was by a private Act 


confirmed by Parliament, and not tor Engliſh. 3 Inft. 182. cap. 85. 
Salk. 446. 8. The Judges have hitherto a//owed ot Monopoly Patents, where any 
Edgeberry v. Man {y his cwn Charge and Induſtry, or by his own Wit, or Invention, 
— doth bring any new Trade into the 8 or any Engine tending to the 
ſuch Cales it Furtherance of a Trade, that never was uſed before ; And that for the Good 


is good, — | | of 


-_—_ A 2 — 21 | 
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of the Realm ; That in ſuch Caſes the King may grant him a Monopoly being indulg. 

. N | : * | ed for Incou- 
patent for ſome reaſonable Time, until the Subjects may learn the ſame, in ment ot 
conſideration of the Good that he doth bring by his Invention to the rr! 
Commonwealth; otherwiſe not. Noy 182, Arg. cites 9 El. Haſtings's But the Sta- 

| rute 21 Fac. 
Caſe. | Wh | I. cap.3 8. 6 
reſtrained it to the Term of fourteen Years, it being preſumed, that after that Time, it will be a known 
Trade. Per Parker Ch. J. Wms's Rep. 183. Hill. 1711. B. R. in the Caſe of Mitchel v. Reynolds. 


_P 


9. A Patent was granted for ſole making Friſadoes, upon Suggeſtion So where a 
ES. ki Y in . 5 Pa” IS welt „e Patent wus 
of bringing the Skill of making them into England, and a Forfeiture was © re t 
was given of the Goods and of 100 1. one Motety to the King, the other N 
to the Patentee, upon any Offender; Thereupon an Information was ex- ſole making 
hibited in the Exchequer againſt ſeveral, who demurred, For that it of Anives | 
was againſt Law to have ſuch Penalties of the Goods and 100 J. to be for- 2 Bone 
| . * . - So: Hs afts, and 
ſeitec by Force of Letters Patents. And the Court being oft Opinion a- p,j., * 
gainſt the Patentee, he exhibited his Engliſh Bill, in the Exchequer Latin; Be- 
Chamber againſt them, where upon the Examination ot the Cauſe, it ap- cauſe, as the 
peared, that ſome Clothiers did make Bates very like to the Patentee's Fri- Patents ſug- 
1 39 — SHA. : eſted, he 
ſadoes; And that they 2d to make them before the Patentee's Patent 3 tor — . 
which Cauſe they were neither puniſhed nor reſtrained from making firſt Uſe 
their Baies like to his Friſadoes, Noy 182, 183. Haſtings's Caſe, = thercof from | 
| : | ES | beyond Seas; 
vetnevertheleſs, when the Wardens of the Company of Cutlers ſhewed before ſome of the Council, and ſome 


learned in the Law, that they uſed to make Anidis before, though not with ſuch Hafts ; and that ſuch a light 
Difference or Invention ſhould be no Cauſe to reſtrain them; thereupon he could never have Benefit of 
this Parent, ou he laboured very greatly therein. , Noy 113. Mathey's Caſe. 

The Difference is between a Grant to particular Perſons for the ſole Uſe of a Trade known, and a New- 
intented Art, See Wms's Rep. 183. by Lord Ch. J. Parker Hill. 1511. in the Caſe of Mit- 
cel v. Reynolds —— Where the New Invention, for which a Patent was granted, is only a Varying in 
the Form of making it, and not in Subſtance, the Patent was adjudged void. Arg. 2 Brownl. 114. Mich. 
9 Jac. in the Caſe of Croſs v. Weſtwood, Cites the Ca ſe of Haſtings and Johuſon. 5 


10. If a Man has brought in a New Invention, or a new Trade, within Roll. Rep. 
the Kingdom, in Peril of his Life, and Conſumption of his Eftate or ee 
Stock &c. Or if a Man has made a new Diſcovery of any thing, In ſuch ple ich and 
Caſes the King, of his Grace and Favour, in Recompenſe ot his Coſts Sherring. 
and Travail, may grant by Charter to him, That he only ſhall uſe ſuch | 
a Trade, or Trafick, for a certain Time; Becauſe at firſt the People 
of the Kingdom are ignorant, or have not the Knowledge or Skill to uſe 
it ; Bur when that Patent is expired, the King cannot make a new 
Grant thereof; For when the Trade is become common, and others have 
been bound Apprentices in the ſame Trade, there is no Reaſon that ſuen 
ſhould be forbidden to uſe it. Godb. 254. pl. 351. Paſch. 12 Jac. B. R. 
in the Caſe of Cloath workers of Ipſwich. VV 
II. A Patent for Greenland is good, becauſe it was found at great Pe- 
ril of the Lite of the firſt Finder. Arg. Roll. R. 5. in the Cate of the 
Taylors of Ipſwich v. Sherring. 5 . 
12. The Patent to the College of Phyſicians, that none practiſe Phylick, 
but ſuch as are allowed by them, had not been good, if not confirmed by 
Act of Parl iament. Per Croke 1 and agreed to by Coke Ch. J. Roll. R. 5. 
in the Taylors of Ipſwich Cale. oi ear bans won pf png tr Le 
13. 21 Fac 1. cap. 3. F. 1. Enacts, That all Monopolies, Commiſſions, This Act is 
Grants, Licence, Charters, and Letters Patents, granted to any Perſons, Bodies forcibly and 
Politick, or Corporate, for the * ſole Buying, Selling, Making, Working, or vehemently 
Ung of + any Thing within this Realm, or of any other Monopolies, or Power, 8 — . 
or Liberty, to diſpenſe with any others, or to give Licence to do, uſe, or exerciſe ſing alf Mo. 
any thing againſt the Tenor of any Law or Stainte, or to give any Warrant nopolies; for 
for ſuch Diſpenſation or Licence ; or to agree or compound with any others fur Monopolies 


any Penalty limited by any Statute, or of any Grant of the Benefit of any For- — 3 
feiture, or any Sum of Money, that ſball be due by any Statute before Fudg- . ithout Law 
ment thereupon had; And all Proclamations, Inhibitions, Reſtraints, Naur, but never 
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without rants of Aſiſtance, and all other Matters and Things whatſoever, tending 15 


a 12 to the lnſtituting, Erecting, or Furthering the ſame, ſhall be void. 
| 3 Inſt. 182. 

4 cap. 85. — *This Word [Sole] is to be applied to five ſeveral Things, viz. Buying, Selling, Ma king 2 
iſ Working, and Uſing, four of which are ſpecial, and the laſt viz. (ſole uſing) is ſo general, as no n 5 
of Monopoly can be raiſed, but ſhall be within the Reach of this Statute ; and yet for more Surety the: " 
kl Words (or of ony other Monopolies) are added, and by reaſon of theſe Words [ſole uſing] divers Pro. 

hn: viſtons are made be this Acts as hereafter ſhall appear. 3 Inſt, 182. cap. 85. ; 
bi + As the Words before are general, ſo theſe Words (of any thing) are of a large Extent, and this gil 
90 Word cauſeth ſome Exceptions hereafter to be made, whereof we ſhall ſpeak in their proper Place, or 
bl 3 Liſt. 282. cap. 85. tio 
1 F. 3. All Perſons ſhall be diſabled to have any Moncpely, or any ſuch 

I i Grants as aforeſaid. | ce. 
0 euch à Pri- H. F. Letters Patents of new Manufactures heretsfore granted for twenty- 

Wi vilege as is One Mears or under, to the Inventors thereof, where they are not & contraty G 
UN | Fuer ” 6% Law, or any way f prejudicial to the Commonrwealth, are ſaved, ſo alſo arc 91 
1 Clara, Hh as Pave been heretofore granted, for more than twent ycone Fears, goed fir 

% and ellen. Fwenty-one Tears from the Date of their Patent, notwithſtanding this Statute. f 
1 tially newly | | | C 


invented; But if the Subſtance af in Fſſe before, and a new Addition thereunto, though that Addition make 
the former more profitable, yet it is not a new Manufacture in Law; And ſo it was reſolved in the 
Exchequer-Chamber Patch. 15 Eliz. in Bircott's Caſe for a Privilege concerning Preparing and 
Melting of the Lead Ore ; And there it was alſo reſolved, That if the new Manufacture be ſubſtantialh 
invented according to Law, yet no old Manufacture in Uſe can be prohibited. 3 Inſt. 184. —Bawk 


Pl. C 233. cap. 19 8. 15; 16, 17. . | | 
It may be miſchievous to the State, by raiſing of Prices of Commodities at home. In every ſuch 
rew ManufaQure that deſerves a Privilege, there muſt be Urgens Neceſſitas, & Evidens tilttas; 
Neither muſt it be to the Hurt of Trade, nor generally [Inconvenient ; There was a new Invention found cut 
heretofore, that Bonnets and Caps might be thickened in a + Fulling Mill, by which means more might lt 
thickened in one Day, than by the Labours of 80 Men, who got their Living by it; It was ordained, That 
Bonnets ard Caps ſhould he thickened and fulled by the Strength of Men, and not in a Fulling bill; 
For it was held inconvenient to turn ſo many labouring Men to Idleneſs; If any of theſe Qualities fail, 
the Privilege is declared void by this Act, and yet this Act, though they have all theſe * wee 
ſets Monopolies in no better Caſe than they were before this Act, 3 Inſt. 184 — +{So a Mill forfSawing 
of Timber &c. erected in or near Southwark was ordered to be demoliſhed for the like Reaſon many 
Years fince ; And for the like Keaſon, Printing is ſaid to have been prohibited in the Turkiſh Empire] 
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»The Cauſe S. 6. Neither ſhall this Act extend to Grants of * New Manufacture, 
e hereafter to be made to the Inventors thereof for 14 Tears or under, being 


leges of new vit contrary lo Law, or prejudicial to the Commonwealth, + nor to Grants here- 
Manutac- tofore confirmed by Act of Parliament, ſo long as ſuch Acts continue in Force, 


tures, either | | 
before this Act granted, or which after this Act ſhould be granted, having theſe ſeven Properties were 
declared to be good, was, for that the Reaſon, wherefore ſuch a Privilege is good in Law, is, becaulc 
the Inventor bringeth to and for the Commonwealth a new Manufacture of his Invention, Coſts and 
Damages; and therefore it is Reaſon, that he ſhould have a Privilege for his Reward (and for the Incou- 
ragement of others in the like) for a convenient Time; But it was thought that the Time limited by 
this Act were too long for the private, before the Commonwealth ſhould be Partaker thereof, and ſuch 
as ſerved ſuch privileged Perſons by the Space of ſeven Years in making and working of the new Manufac- 
ture (which is the Time limited by Law of Apprenticehood) mult be Apprentices or Servants ſtill, dur. 
ing the Reſidue of the Privilege, by means whereof ſuch Numbers of Men would not apply themſelves 
thereto, as ſhould be requiſite for the Commonwealth, after the Privilege ended ; And this was thc 
true Cauſe, wherefore both for the Time paſt, and for the Time to come, they were left of ſuch 
Force, as they were before the making of this Act. 3 Inſt. 184. ER | 
A Grant of a Monopoly may be to the firſt Inventor by 21 Jac. And if the Invention be new in Eng- 
land, tho the Thing was practiſed before beyond Sea; (For the Statute ſpeaks of new Manufactures within 
this Realm) So that it it be new here, it is within this Statute ; Becauſe the Act intended to incourage 
new Devices uſeful to the Kingdom, and whether learned by Travel or by Study, it is the ſame Thing. 
2 Salk 447. ſays it was nes, by Holt and Pollexfen, in the Caſe of Edgebury h. Stephens. : 
I This was added, For that the City of London, and other Cites and Boroughs &c. have ſom? Pri- 
vileges for buying, Selling &c. by Acts of Parliament ; For Example, the Statute of 1 & 2 Ph. & Mar. 
giveth a Privilege to Cities, Boroughs, Towns Corporate, and Market Towns, for the Sale by Retai! 
of certain Wares and Merchandizes, and ſome other Acts of Parliament in the like Caſe ; Atl which 
do prove, that ſuch Privileges could not be granted by Letters Patents. But ſpecially this Clauſe was 
added in reſpect of the Generality of theſe Words (ſole uſing) 3 Inſt. 184, 185. 
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= this Pro- F. 9. This Act ſhall not be prejadicial to London, or any other Corporation, 
7 hike for any Grant made them concerning their Cuſtoms; non any Corporation, 
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ging, or Making or Compounding of Salt Petre, of Gunpowder, or Caſting 
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Company, or Fellowſhip of any Art, Trade, or Miſtery, nor to any Company * — . 
or Society of Merchants, for the ordering of any Trade. 88 5 
rents, to any City or Town Corporate &c. But alſo the Cuſtoms uſed within the ſame, are excepted out 
of this Act, which ſeemeth to be more than needed, becauſe the firſt Clauſe of the Purvieu of the Act 
doth extend but ro Commiſſions, Grants, Licenſes, Charters, and Letters patents. 3 Inſt, 185. 


F. 10. Neither fhall it extend to any Grant of Privilege for Printing, Digg- — as to _- 
uvg * 
f . | 0 dy . a 8 this branch 
or making of Ordnance, or Shot for Ordnance, nor to any Grant of aity Office excepted, 
nw in being, ether than ſuch as are decried by the King's Proclamatic, four Things 
H. 11. Nor to any Privilege of Digging, or Making of Allom. are t 
S. 12. Nor to the Lil erties of Newcaſtle concerning Sea Coal, nor to Li- np —_ 
cenſing of Taverns, ſo as the King receive the Benefit. eee 
S. 13. Nor to the Patent granted to Sir Robert Mansfield for making of eth only to 
Gl1ſs, nor to that grantedto faites Maxwell Eſq; for Tranſportation of Caives- 3 oy . 
Skins. | Ne, | 1 Ces or i 
| | | | S Cauſes. 
F. 14. Nor that of Abraham Baker, for making of Smalt; Nor to that ee 
of Edward Lord Dudley, for melting of Iron Ewer, and making the ſame into ceſſary to 
Caſt Works or Bars, :th Sea or Pit Coals. © _ Al 
1 5 8 U CCS 
in reſpect of theſe Words [ſole uſing] 2. Offices are Duties, ſo called, to put the Officer in mind of his 
Duty. 3. That which 1s void and againft Law, is no Duty, unleſs it be Not to uſe them, 4. Such as 


| are erected 2 Law are Monopol ies and Oppreſſions of the People, and no Offices. 5. In Acts of 


Car. 2. Horn v. Ivy, 


Paſch 24 Car. 2. in the Caſe of Broadnox. 


Parliament, Lau ful Offices are intended, as in like Caſes has been often adjudged; Therefore unlaw- 
ful Offices are all taken away by this Act, and law ful Offices remain and continue; ſecondly, That it be 
an Office heretofore erected; By this Act the Erection of all new Offices, which were not erected 
before this Act, are wholly taken away. Thirdly, That it be now in Being, and put in Execution. 
Tho' the Office was erected before this Act, yet if it were not in Being, and put in Execution, the 
19th Day of February, in the zuiſt Year of the Reign of King James (at which Time this Parliament 
begun) it 1s clearly raken away by this Act. Fourthly, Thar it be ſuch an Office as hath not been de- 
cried, that is (for ſo is the Recordof Parliament, and not (decreed) as it is inthe printed Book) by any 
of his Majeſty's Proclamations; For all ſuch Offices as be decried, that is, either forbidden or prohi- 
bited by any of his Majeſty's Proclamations, or where the Party grieved is left to his Remedy at the 
Common Law by any Proclamation, they be alſo decricd ; for being contrary to the Laws of this 
Realm, as it is declared and enacted by this Act, they are alſo decried with a W itnets, and can rever 
be granted hereafter ; The fifth Proviſo, concerning che Making of * Allom, or Allom Mines, needed 


| not; for they belong to the Subject in whoſe G round ſoever the Ore is; And therefore any Privilege 


thereof cannot be granted, bur in the King's own Ground. The ſixth Proviſo concerns the Hoſtmen 
of New-caſtle &c. This Clauſe was inſerted in reſpect of theſe Words (ſole nfing) The reſt of the 
Proviſoes concern particular Perſons, and do exempt and except certain ſuppoſed Privileges out of the 


Purvieu and Penalty of the Law, but leaveth them of like Force and Effect, as they were before the 


making of it; but it is to be obſerved, that all the Proviſoes, after the ſixth, extend only to the ſup- 
poled Privileges therein particularly mentioned, already granted, and not to any to be granted hercafter. 
3 Inſt. 135,— * Hayk. Pl. C. 234. cap. 79. S. 23. | 


14. In Treſpaſs for ſeiſing a Ship &c. whereby the Plaintiff loſt his 
Voyage, the Defendant juttified under the Canary Patent granted by the 


King to ſuch Perſons to have the ſole Trade ; Bur the PlaintitF had Judg- 
ment; For the King cannot grant that the Subjetts Goods ſhall be tor- 


kited tor doing a Thing prohibited by Patent. Sid. 441. Hill. 21, & 22 

15. It has been often reſolved, That Ciſtom may create a Monopoly, yes | 
as the Caſe in the Regitter is, that none thould exerciſe the Trade of a | aro 
Dyer in Rippon without the Archbithap of York's Licence. Vent. 196. Ws K 

5 pon Without the Archbithop of Tork s Licence. . 190. Wms's. Rep. 

. 8 ee e eee 

„ VVV | oe Michel 
v. Reynolds. — 8. C. cited 1 Le. 143. 199. in Caſe of Sir George Farmer v. Brook.——-S. C. cited 
Ow. 67 in Caſe of Sir George Farmer v. Brook. . 8 


16. The Eaſt-India Company brought a Bill in Chancery, ſetting S8. F. in Caſe 
forth their L 5 ES 2 ar in mak. of Eaſt- In- 
lorch their Letters Patents, and the great Charges they were at in mak- ; (om. 

ing Leagues with Princes, and building Forts, and maintaining Forces iny v. Sam- 
In India; and the Detendants having traded thither, the Plainritls dys. Vern. 
prayed a Diſcovery what the Detendants had traded tor, and that they 4 — = 4 
might be compell'd to bear a proportionable Part of the faid Charge. 2 North 
The Defendants pleade: d: They pl & Work 

e Velendants pleaded, anſwered and demurr'd: They pleaded hat too Notice 

they were Free Merchants, and ſet forth the Statute of 21 Fac. againſt of ay Objee- 
| a0. reſtraining | 
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tion that reſtraining Trade, and 9 E. 3. that Merchants might trade any where nit iq 
chis P 71 Fuimity with the King; and averr'd the Indians were not in Enmity. Lord 
oj i K. North held, that this was only a Charter tor Regulating Trade, and 
{4id that if it that there had been many Patents tor that Purpoſe toon after the makin 


be now re- of the Statute of 21 Jac. which had never been thought illegal, nor com. 


Faris va 4 3 of in any ſubſequent Parliament, and therefore over-ruled the 
and ſo be. Plea and Demurrer, and ordered the Defendants to anſwer the Plaintiff 


come a Mo- Bill. Vern. 305. pl. 300. Hill. 1684. Eaſt-India Company v. Evans & al. 
nopoly, it 1s 2 : 

hard to ſay when it became ſuch; and compared it to the Nuſance of the Buildings in London; there 
no one can ſay when it became ſo, or which particular Houſe firſt made it ſuch. - And ſaid that it is t 
be obſerved, that the Words of the Statute of Monopolies are, That there ſhall be no Monopoly with. 
in this Kingdom ; and ſaid that what Influence that might have on this Caſe, was worthy Contideraticn, 


17. In a ſpecial Action on the Caſe the Plaintiffs declared, that in 
the Reign ot H. 4. there was a Society of Merchants-Adventurers in 
England, and that afterwards Queen Elizabeth did incorporate them b 
Name ot The Governor and Company of the Merchants Adventurers &c, 
with Privilege to trade to Holland, Zealand, Brabant, Flanders &c. pro- 
 hibiting all others not free of that Company &c. and that the Detendant, 
not being tree of the ſaid Company, did trade there without their Au- 
thority, and imported Goods from thence Ad damnum &c. The Def. 
 dant pleaded the Statute of Ed. 3. that the Seas ſhall be open to all Mer. 

_ chants to paſs with their Merchandize whether they pleaſe; and upon 
 Demurrer to the Plea, the Queſtion was, Whether the King had a Pre. 
rogative to reſtrain his Subjects from trading to particular Places? See 
the Arguments on both Sides; but it does not appear that any Judgment 
or Opinion of the Court was given. 3 Mod. 126. Trin. 2 Jac. 2. B. R. 
The Company of Merchants- Adventurers v. Rebow. e 

18. In 'Trover of a Ship, the Jury found, That Cha. 2. granted to 
the African Company all the Regions, Countries Ec. from Sally inc luſive 
to Cape of Good Hope incluſive, with all Iſlands near adjoining to thilt 
Coaſts Ec. and all Ports &c. to hold to them and their Succeſſors for 

looo Years, with Licence for them and no others, to ſend Ships Ec. and to 
have all Mines of Gold and Silver there Ec. aud the intire aud only Liberty 

to trade there, any Law or Statute to the contrary notwithſtanding, and 
prohibiting any to trade there, unleſs by Licence firſt had, under Pain ot 
Impriſonment during Pleaſure, and the Forfeiture of Ships and Goods 
&c. with Power to ſearch and ſeize &c. one Moiety to the King, and 


the other to the Company; and erected a Court of Judicature for Hear- 


ing and Determining all Caſes of Forfeiture and Seiſure for trading thi- 
ther. The Company by Virtue of this Grant authoris'd certain Perſons 
to ſeize the Ships &c. of ſuch as ſhould trade in an Infidel Country 
within the Limits of that Company. Accordingly the Defendants 
ſeiz' d the Plaintiff's Ship and Goods, and at the Defendant's Inſtance 


there was a Proceſs in the Admiralty againit the faid Ship; and none 


_ appearing for her there, the was condemned; but whether the Deten- 
dant be guilty, the Jury ſay they know not, Et ſi &c. pro Quer. Da- 
mages to 43001. and Coſts to 2 1. 3 8. 4 d. Et ſi pro Defend &c. This 


1 5 Verdict was obtained at the Importunity of their Majeſty's Coun- 
el for the Defendant. It was adjudged for the Plaintiff by the whole 


Court. Show. 135 to 145. Hill. x W. & M, (where is a long Argu- 
ment prepared by the Reporter) Nightingale v. Bridges. To, 
19. 2W. & M. F. 2. cap. 9. Enacts that Letters Patents for the /oit 
Making of Brandy or Spirits from Malted Corn c. as a new Invention, are 
declared void. 0 = 3 
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z laſt. 182. 183, cap. $5. —* Hawk. Pl. C. 232. cap. 79. 


 eution of, or upon any ſuch Fudgment to be flayed by Colour or Means of any 


—— — — 
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(E. e. 2) Monopolies. Tried where, and How. 


1. 21 Fac. 1. L' NaRts, that 4% Commiſſions, Grants, Licences, Char- This Act 
cap. 3. H. 2. ters, Letters Patents, Proclamations, Iuhibitions, Re- having de- 
frraints, Warrants of Aſſiſtance, and other Matters and Things tending to om 11 
a Monopoly, ſball be examined, heard, trie and determined by, and according . 
to the Common Laws of the Realm, and not otherwiſe. 1 to be 
8 void by the 
Common Law, hath provided by this Clauſe, that they ſhall be Examined, Heard, Tried and Peder 
mined in the Courts of the Common Law, according to the Common Law, and * not at the Council- 


Table, Star-Chamber, Chancery, Exchequer-Chamber, or any other Court of like Nature, but on! 


according to the Common Laws of this Realm, with Words Negative, (and not otherwiſe, ) for ſuc 

Boldneſs the Monopoliſts took, that ofteh at the Council-Table, Star Chamber, Chancery, and Ex- 

chequer-Chamber, Petitions. Informations and Bills were preferr'd in the Star- Chamber &c, pretending 

a Contempt for not obeying the Commandments and Clauſes of the ſaid Grants of Monopolies, and of the 

Proclamations &c. concerning the fame; for the preventing of which Miſchief this Branch was added. 
11: Ln 


K . FR" ki OY 1 a. FR 2 3 "_—_ 2 * . r 
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(E. e. 3) Judgment. And recovered, what. 


1. 21 Fac. 1. LNacts, That the Party grieved by Pretext of any of the By this 
cap. 3.8, Matters or Things aforeſaid, ſhall recover (in one of the Mach theſe 


rovided and 

Eſſoin or other Delay ſhall be allowed, nor any more than one Imparlance. enacted, itt, 
| | | | Remedy 1s 

given to the Party grieved at the Common Law by Action or Actions to be grounded upon this Gare, 
2dly. This Remedy may be had * in the Court of the King's Bench, Common Pleas and Exchequer, or 
any of them at the Election of the Party grieved. 3dly. Ihe Party | Srv ſhall recover treble Da- 
mages and double Coſts. qthly. No Effoign, Protection, Wager of Law, Aid Prayer, Privilege, In- 
junction, or Order of Reſtraint, to be allowed in any ſuch Action. By [Aid Prayer] is intended as well 
the Writ De Domino Rege inconſulto, as the uſual Form of Aid Prayer; for both are to one End, and 
(Order of Reſtraint) was added for the Council- Table, Star-Chamber, Chancery, Exchequer-Cham- 
ber, and the like. 3 Inſt. 183. cap. 85.— 7 Hawk. Pl. C. 232. cap 79 S. 13. | 4 


Courts at Nine, treble Damages and double Coſts; in which Suit no abs, are 


S. 4 If any Perſon or Perſons ſhall, after Notice given Cc. cauſe or pro- This Clauſe 
cure any ſuch Action to be ftayed or delayed before Fudement, by Colour or _ to 
Means of any Order, Warrant, . Power, ur Authority, {ave only of the Court 85 4th 

i | ounctl, _ 
wherein ſush. Action ſhall be brought and depending, the Perſon or Perſons ſo Star Cham 
efending ſhall incur the Danger of Premumre Sc. ob ber, * : 
| 8 | 35 1 
chequer-Chamber, and the like; and likewiſe to thoſe that ſhall procure any Warrant &c. from the 


King &c. And ſo it was reſolved by a Committee of both Houſes before this Bill paſs'd ; but it extendeth 
not to the ſudges of the Court before whom any ſuch Action ſhall be brought; For before Judgments, 


Days mult be given by Orders of Court &c. z Inſt. 183. cap. 85. 


8.4. Or after Fuadsment had upon ſuch Action fhall cauſe or procure * This 2 


| | | 5 | . - neral than 
Order, Warrant, Power or Authority, ſave only by Writ of Error, or At taint, the former, 


the Perſon or Perſons ſo offending ſhall incur the Danger of Premunire &c. being the 


| | | | Mt | | fifth Clauſe, 
for this extendeth alſo to the Judges of the Court where the Action is brought or depending, if any Stay 
or Delay be uſed by them after Judgment; and ſo it was reſolved as is aforeſaid. 3 Init. 183. cap. 85. 


Hawk, Pl. C. 232. cap. 79. S.13; 


(F. e.) 


— 


— 


— — — — — 


Ji J 0 
4 11.06 
WW 
li 1 
1 
18: ; 
WY 
; il 4 4 
144% 
VITH 
{ 17 
1 
104 M. 
„ 1 
l i 
1 


—— - —— — — — —— - — — — n . — = — . 5 — - — 2 
* 4 I * — _ - p _— 7 - PR — a * * * " At Su # * = - 2 
© im. CES pon Cont FR we IE — 2 222 . — - 32 S-S- —. re : 2 
— —— = 2 PE. ——— — — —— — 2 —— rs — = 2 * 
ö — Gods © ho * = - 
. 8 — — - 


— _ x. 
— — —— — 

— wr — 
—— _ = G 


— — — 
COS — =>” 


8 — 0 SES . Her - 
. Le — —B "es CHEE ů — A - — A a g_ 
CUE —— — ER — 
— OE — — 5 
— — —— — — — — 
— rei 8 
— 2 E * I eg. -— 4- 
: g — . G « 
= : . - — 
7 


— — = - — — — — — 

— MR: 7 — 2 — = 

= _ ——— — ———— ——— 2 * 
— — . ——— — — 


— 


os - Prerogative of the King 


nn. 


F. e.) Iiruder. In what Caſes a Man ſhall be ſaid an 


Fol. 215. 
—— Intruder. 


7 VERE the Determination of the Leaſe appears of Record, 
the Keverſion being in the King, the Leſlee ſhall be an Jy: 
truder by continuing of the Potlethon after. M. 32. 33. El. B. R, 
Per Manwood. 
8. P. Hard. 25. 2, If d Lefiee for Bears of the King holds over his Term, he is not 
1 28 Tenant at Sufferance, but an Intruder. M. 32. 33. El. B. R. 
Coron. 188. Der Yanwood. Agreed, V 
See (H. b) 3+ I the King leaſes for Bears rendering Rent at the Exchequer, or 


pl 1. S. C. to his Receiver, upon Conditton tor Nonpayment, that his Eſtate 


Mo. 295. ſhall be void, and the Leſſee doth not pay the Rent at the Day by 
S. G which his Eſtate is void, Ik he continues his Poſleſſion of the Land 
15 atter, pet he is not any Intruder till Office tound, but is only Bailif 
de lon Fort, becauſe it does not —_ of Record that his Citate is 
determined; for he might pay the Kent in Pais to the Hands of the 
— M. 32. 33. El. B. R. Per Manwoob, in Sir Moyſe Linchg 

4. But ik the King leaſe for Rears upon Condition that if the Leſſee 
does not ſurrender, the Leaſe thall be void, If he does nor ſurrender at 
the Time by which his Leale is void, he ſhall be an Intruder betore 
Office tound; becaule the Forfeiture appears of Record. M. 32. zz, 
El. B. R. Per Manwood. 1753 
5. Where the King grants the Cuſtody of Land and Heir of a Ward, and 

a Stranger enters, This is an Intruſion upon the Poſſeſſion of the King; 


for he remains in Poſſeſſion, and ſhall make Livery at full Age. Contra 


of Entry upon Tenant jor Term of Life, the Rever/ioa to the King; tor the 
one has Franktenement, and may have Aſſiſe, and the other nor, and has 
only Chattle. Br. Intruſion, pl. 12. cites 4 H. 6. 11. Per Cur, 
Br. Office 6. Where Tenant of the King dies, his Heir may enter till Office le 
devant &c. found ; for he cannot intrude. before Office, which finds the Dying ſeiſed of 
ES, des the Anceſtor ; for the King has no — 5 before Office, which finds his 
S. C. — Title, but after Office he cannot enter but by Livery of the King; and 
But where upon Office found tor the King of the Dying ſeiſed of the Anceſtor, there 


the Tenaz! of the Heir ſhall anſwer the Profits by him taken before ; for the Office ſhall 
have Relation to the Death tor the Profits, but he ſhall not be an Intruder 


the King 
aliens without 


Licence, there, but by Entry after Office. Br. Intruſion, pl. 18. cites 1 H. J. 18. and 


if Office ble M. 26 H. 8. accordingly. 


ound 7 | 


Fears after, 1 not render the Profits but from the Time of the Office found ; note the Diverſity, but 
ſuch Entry by Purchaſt is not called an Intruſion but a Treſpaſs ; and ſo are the Words of the Pardon 
thercof, That we pardon the Treſpaſs aforeſaid. Br. Intruſion, pl. 19. cites 33 H. 8. 0 | 


7. If che King, having no Title by Matter of Record or otherwiſe, enters 
upon me, and puts me out, there, if I enter again, my Entry is lawful, 
and no Intruſion; fo tho” there be a Record, it the Record gives him 


no Title. Fin. Law ve. 2 ,//½⸗ͥ 5. d 
8. The Queen by Letters Patents made a Leaſe of the Parſonave of D. 
for 21 Years; An Information of Intruſion does not lie for detarning tir 
Tithes by a Parithioner, unleſs they were ſevered from the 9 Parts; Per 
Manwood Ch. B. And per Shute J. The Reaſon is, becauſe the Queen 


has no Intereſt to ſue for the Tirhes during the Years ; but the Letlec 
may {ue in the Spiritual Court, or in the Court of Pleas by Quo Minus, 


or, as he ſaid, by Engliſh Bill. But if the Tithes are fevercd, and # 


Stranger takes them, the Queen may have Information, but not an A- 


ſize; tor the is not out of Poſſeſſion of her Franktenement, and cherciore 
Y | | | ls 


præter Periam. And Rhodes Juſtice ſaid, and cited 19 E. 4. to be 


Manſel the Marſhall. 
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tis Intruſion to her, and Treſpaſs to the Party. And as a common per- 
ſon Leſſor may have Aſſiſe on an Ouſter made to the Tenant for Years, 
ſo may the Queen have Intruſion. Quod Curia conceſſit. Savil. 68. pl. 
142. Paich. 25 Eliz. Anon. 
9. The King being ſeiſed of rhe Manor of Beverly in the County of Ib. Marg. 8. 
York, in Fee, in Jure Coronæ, a Stranger erected a Shop in a vacant Piece E. and lays, 
Ang 33 * 3 That Plow- 
of Land of the Manor, and took the Profit thereof without paying any den in his 
Rent to the Queen for the Shop. The Queen granted the Manor in Fee Quaries 381. 
to the E. of Leiceſter, and he never enter'd into the Shop nor took any ſcems of Opi- 
Rent thereof. The Occupier ot the Shop died in Poſſaſſion of it, and His Non, thut the 
PPP" | 5 W hidd Saund D aud Cart; „Intruder by 
Hen enter'd. It ſeem'd to Whiddon, Saunders, Dyer, and Carlin, that Building bias 
this Was no Deſcent 3 but Manwood and Wray, Sees, e contra, D. not gain'd 
266. b pl. 10. Mich. 9 & 10 Eliz. * any Etate 
| in Poſſeſſion. 


did. cites Hill. 31 Eliz. B. R. Burp v. Goodman, that where A. intruded upon the King, who 


ranted it over to B. and A continued Poſſeſſion, and died ſeiſed; the beſt Opinion was, that this does 
hot take away the Entry of B. For the Court gave Day to Coke, who argu'd that the Entry was toll'd, 
to ſhew Cauſe why Judgment ſhould not be given againſt him. | | | 


10. It was found by Office, that one F. Tenant of the Oneen in Ca- 
pite, dicd ſelſed of the Manor of D. in the County of Effex; R. F. his 
Heir, being of full Age, tender d his Livery; but before it was ſued out he 
made Feoff ment in Fee, by Deed inroll'd, to J. B. and others, to the Uſe 
of himſelf tor Lite, and after of his Feme for Lite, with other Limita- 
tions over. It was mov'd, If any Fine ſhould be paid, inaſmuch as the 
Feoffment ſeem'd to be void. Manwood ſaid, It ſeem'd to him, that a 
Fine thould be paid, and that the Feofſinent is good. But Shute, Con- 
tra; For here he has intermeddled with the Land betore his Livery 
ſued, which is an Intruſion. Bur otherwiſe it is of Bargain and Sale by 
Deed indented and inroll'd, or Fine levid, which is a Barr to the Party 
and his Heirs. Manwood and Clinch ſaid, There will be a Diverſity 
between Feoftmenr and Fine and Deed inroll d. Quære. Sav. 32. pl. 57. 

Mich. 24 & 25 Eliz. Frrnks's Caſe. „ 

11. It one intrudes upon the Pei of the King, and another enters Godb 129. 
pon the Intruder, he than't have Tre paſs tor that Entry; tor Treſpaſs can't 11 158 SG. 
be brought but by one that has Potiefſion. But in ſuch Caſe he has no Lage 52.4.4 
Poſſeſſion ; for every Intruder ſhall anſwer to the King for his own Time, and by a Stranzer, 


every Intruſion ſuppoſes the Poſſeſſion to be in the King. Per omnes Juſt. yet, tho he is 
| out of Poſſeſ- 
2 : : 5 ; i 9 | . 

that he can't ſay in an Action of Treſpaſs, Olare Clauſum ſuum fregit. vw Oy 

4 Le. 184. pl. 234. Mich. 30 Eliz. C. B. Anon, T- his Term. 

| | . | 3 | For the Re- 

ag: being in the Queen, he cannot be out of Poſſeſſion but at his Pleaſure, Cro. E. 2:5. Wingate 
v. Mark, TE: , | | 25 | : | 


EC —Üuw— 


(F. e. 2) Statutes relating to Intruſion on the King, 


: 2648 E. 2. 13. Prerog. Reg. When the King's Tenant in Chief dies, and Fine levied by | 
his Heir enters into the Land before he hath done Homage to, or received Seiſin ie Heir of 
of the King, he ſhall thereby gain no Freeh«ld; and if he dies ſeiſe during 


the King's 

| e | 8.4 x . Tenam, «ho 

that Time, his Wiſe ſhall not be endowed thereof; As it fell out in the Caſe of pad intruded 
5 wy 25 7 7 | upon the 

Poſſeſſion of 


the King, is zoid ; for the Statute is, that he ſhall thereb gain no Freehold &c. But if he levy a Fine 
without intruding, this is good. Per Huſſey and the Chief Baron; for the Franktenement is in him. Br. 


Fines. pl. 86. cites 1 H. 7. 3. 


2133. 2. 21 Fac. 


218 Prerogative of the King. 


Before this 2. 21 Fac. 1. 14. When the King or any claiming under his Title, al 
Act! The 5 out of Poſſeſſion or not have received the Profits of the Land Ec. withiy 
ancient the Space of 20 Years before any Information of Intriiſion be brought to recoy 
Courſe of the 5 g 2 f th 

Exchequer the ſame; In this Caſe, the Defendant all plead the general Iſſue if h. 
has been, that thin ſit, and ſhall not be preſſed to plead ſpecially, and ſhall alſo retain th; 


if in an In- Poſſe hon thereof *till the Title af ing: for the King. 


22 80 Where an Information f Intruſion may fitly be brought on the King's Be. 
to Lands or half, no Scrre facias ſhall iſſue, whereupon the Subjet ſhall be forced to ſpe. 
r cial Pleading, and be deprived of the Grace intended by this Act. 
tne Detend- . 
ant pleads Not Guilty, he ſhall loſe the Poſſeſſion; and it is ſaid, that the Reaſon of this Courſe 5. 
Firſt, For that regularly the King's Title appeareth of the Record, and therefore the Defendant may 
take Knowledge thereof; and the er, for that in every Information of Intruſion it is ſpecified 6 
whoſe Poſſeſſion this Lands &c. wee; but if the [Defendant pleads Not Guilty, the King's Learned 
Counſel cannot know the Defendant's Title, to provide to anſwer the fame, as the Defendant may do t 
the King's Title. 4 Inſt. 116. cites D. 5 El. 238.—D. 238. b. pl. 37. Paſch. 5 El. Sir N. Leigh v. 4;udſon 
was upon the pleading a Que Eſtate of a Term, which was alledg'd to be inſufficient it the Attorney. 
General had demurr'd upon it; but he having travers'd the Original Leaſe, and that being found again} | 
the Queen, it is too late now to take Advantage thereof; for which Reaſon Judgment was given again} 
the Queen. Mich. 5 & 8 Eliz. 6 | | 


(63) lire. Nations, Pubs, 
T judgment e. 


„ N Information of Intruſion lies for the King in the Exchequer upon 
a. b. pl. 16. Office found, alt ho the Record be not there but in Chancery, or 
Mich. 11 H. with the Eſcheator, or their Executors. Ir is ſufficient, that there was 
8. S. C. ſuch = Office found. By the Judges and the Counſel of the King. enk. 

: 4 Information of Intruſion was for intruding into a certain Portion of Tythes 
of the Rectory of D. in the County of Lancatter. The Defendant pleaded 
Non intruy/it ; whereupon a Commiſfon was pray d to examine Witneſſes whi 
are not able to come to the Court. But Manwood denied it; for this In- 

formation is to prove a Title for the Qeeen, and is in the Nature of an 
| Inquiſition, and is not to try the Right; but had it been to try the 

Title of the Defendant upon a Bill whereto the Defendant had anſwered, 

and that they had proceeded to Iſſue, then he might either join in Com- 
mithon or have Commithon alone; and that ſo it was in 1 Caſt of the Earl 

_ of Northampton, in Trinity Term, where certain Commiſſioners had 
certified a Chantry with certain 'Tenements ; to which the Detendant 
anſwer'd, that it was a Chapel of Eaſe, and pray'd a Commiilion to 
ou it, and it was denied, Sav. 4. pl. 10. Paſch. 22 Eliz. Norris v, 


utler. | e | 1 | | 
3. Information of Intruſion is exhibited by. Name of Outground, New 
Midd. Marſh, alias Marſh. The Defendant pleads Not Guilty, 


and gives in Evidence the Letters Patents of Stebunheath Marſh. The ſuty 
nor the Court is not to intend this to be the Marth contained in the In- 
formation, but the Detendant ought to have pleaded the Letters Patents Her 
 batim, and aver that the 2 vocat. Stebun heath Marſh contain'd in the 
Letters Patents, and the Marſh contained in the Information are One an 
the ſame &c. And if they will take Advantage of its being reputed or 
| known to be fo, they ſhall aid themſelves by pleading the Patent, and 
ſaying, that they were reputed Time out of Mind &c. and not ſay, that 4. 
the Day of the Date of the Letters Patents they were ſo reputed ; or othet- 
wiſe, to ſbew how once they were Parcel, and how they were ſever'd, ans 
how they came to the King again; as it was in the Caſe of the Earl 91 
Leiceſter. But to ſay, that the Jury or the Court ſhall ſeek the reputed 
Thing, is not Reaſon. Per Manwoood, Ch. B. Sav. 49. Paſch. 25 
Eliz. Anon, e 1 55 
| 4. Genera! 


* * 


8 K 2 


Prerogative of the King. 
4. General Informations tor Intruſion in certis Terris et Tenementis, are as 
good as Treſpaſs Quare Clauſum tregit, which is uſed in Treſpaſs at 
Common Law, which does not expreſs a certain LHuantity 0 Acres; and 
cited the Caſe of Mines in Plowden's Commentaries, which is Quod 
cum Domina Regina tuit ſeiſita de certis Terris, Vaſtis &c. Per Man- 


| wood Ch. B. Sav. 48. Paſch. 25 Eliz. Anon. 


5. Intormation was tor Intruſion into 100 Acres of Land and 40 Acres 


| of Nod c. The Detendant 2 . the Jury found hin 
7 


Guilty in 20 Acres of Land and 12 Acres of Wood, and as to the reſt Net 
G:lty, It was moved in Arreſt of Judgment, that it is not certainly 


| found in what 20 Acres of Land and 12 Acres of Wood the 8 had 
intruded, So that the Court knew not into which ro put the Queen in 
| Poſſeſſion. But, Per Manwood, Ch. B. This ſhall be at the Apportion- 


ment of him that proſecuted tor the Queen; and if he enters into other 
Lands or Woods than thoſe in which the Queen has Intereſt, at his own 
Peril be it. And this he ſaid was the Opinion of the juſtices in the 


| Star-Chamber. Sav. 28. pl. 67. Trin. 24 Eliz. Attorney-General v. 


Avleworth. 5 

6. Where Information of Intruſion is for intruding into Lands or Te- 
nements, and taking the Profits &c. and the Defendant is found Guilty, 
the Judgment fhall be Ouod convi ncutur without any Judgment for Da- 


mages. But where tis for Intruſion and crftihg of Trees, or taking other 


Things which are valuable, the Fudgment ſhall be. Ohod reddat Dampnas 
&c. Per Manwood, Ch. B. and agreed by Fanſhaw the Remembrancer. 
Quære. Savil 49. pl. 103. Paſch. 25. Eliz. Anon. | 

7. Information was in the Exchequer for intruding into the Manor of 
D. in the County of E. The Defendant pleaded to e which was fonn¹ 
for the Quern, and Judgment was pray'd for the Queen. Manwood, Ch. 
B. ſaid, they need not be ſo haſty, for there was no Danger, lor it the 
Detendant die there is no Prejudice to the Queen; for every Verdict is 
as 1 for the Oucen, Ad quod fuit conceſſfum. Sav. 57. pl. 123. 
Paſch. 25 Eliz. Anon. . . 

8. If in an Information of Intruſion the Defendant pleads a Gift is 
Tail, Leaſe for Life, or Years, it ſuffices for the Dueen to deny the Leaſe with- 
out maintaining her Title; tor the Deſendant conteſs'd rhe Title in the 
Queen, if his Leaſe be not good; and therefore to deny the Leaſe is 
ſuttcient. Per Shute, Baron. To which Manwood and Clenche agreed. 
Sav. 64. pl. 136. Paſch. 25 Eliz. in the Caſe of the Attorney-General 
v. Lord Berkley. | ER 1 

9. An Information was exhibited for intruding into certain Lands 

called W. The Defendant ſaid, That 16 H. 8. one M. L. the Defendant's 


Hot her was ſeiſed ot the Tenements in the Information in her Demeſne 
as of Fee, and jo ſeiſed died thereof ſeiſed, and they deſcended to the Defen- 


dant Ec, and ſbewed How, and traverſed the Intruſion. Shure ſaid, This 
Deſcent ſhall not bind the Queen, and therefore it is no Plea, But Sa- 
vil faid, This Deſcent is made before the Queen had Poſſeſſion, viz. 15 
H. 8. and is therefore good. Manwood Ch. B. asked, It they would 
have a Deſcent 40 Years paſt and more to make a Title againſt the 
Queen, and ſaid it was not reaſonable ; therefore bid them ro amend 
their Plea. Sav. 45. pl. 97. Hill. 35 Eliz. Ex Relatione Becket v. 
Fe. 5 . M . . 5 
Io. Information of Intruſion is not Real but Perſonal, and to be re- A lat ang 
ſembled in all Points to Treſpaſs ; For it 2 7 the King in Poſſeſſion, but in Na- 
25 Action of Treſpaſs ſuppoſes a Subject, and the Land is not demanded ture of a 
nor recoverable, but Damages only as in Treſpaſs, and the Defendant is Aron 
tO be ned Si convincatur de Intruſione as in * if he be ſound ME OE ot 
Guilty of Entr „Vi & Armis. Arg. Mo. 375, 376. Mich. 36 & 37 Eliz. Treas: 


in Perror's Ca 3 Per Man- 


wood Ch. B. Le. 48. pl. 49. in Caſe of the Queen v. the Ld. V aux & al. 


(G. e) 


Ant. O1- 


2— 


Prerogative of the King. 


Ann. ny 


(G. e) Office. In what Caſes the Eſlate of the King ſhall 
TS BL IR be deveſted without Office. 


Cro. E. 639. 1,J F a Man by Deed inrolled leaſe Land to J. S. for Lite, the Remain. 
b. 5 der in Fee to the King upon Condition, that if he pay à certain 
L emslcpv. Sum at Money to the Leſſee, that then he may re-enter, and after he 

rice ſays, pays the Money he may well re-enter upon the Lelſee, and Deveſt the 
| parir > Eſtate of the King without Office 3 For all the Ceremony of tie 
excep Gan- Condition is to be done to the Leſſee, and the State ofthe King de 


dy, chat by pends upon it; between Hemp//ey and Brice, per Cliriam, = 


the Perform- 


ance of the Condition, the Entry is lawful upon the Tenant for Life; and the Frank-tenement being 
defeated, the Queen's Eſtate is defeated; For ſhe is the Perſon againſt whom the Freehold was de- 
mardavle and recoverable. | | 


Cro. E. 639. 2, But if Land be given to the King by Deed throlled upon Condi: 
65 F tion, if the Condition be broken the Oonor cannot enter without 
Hemilcy v. Office; For the Eſtate which commences by Batter of Record, 
Per C988; 5 1 £3. 
19.393 3, Ik a Feoflment or other Conveyance of Land be made to the 
Car Bg. Uſe ot one for Lite, with divers Remainders over, the Remainder in Fee 
8. C ſays, to 1 Rig Hy 22 12 Rag hg porn ch K Ry = 
That it was NILS, AND to INIT new ules. VL map re e lald Ules, an 
reſolved, thereby deveſt the Eſtate of the King in Remainder, and limit new 
cara Grant Ales, becauſe the Eſtate is in the King, but A” &c. and lt 
verfion by MIfED, Dill. 11 Car. B. KR. between Szape and Zurton. Adjudged per 
Deed inroll- Curtain, Intr. Tr. 11 Car. Rot. 1 137. | | 


ed 15 a good | | | | _— | N N 
Revocation of the Uſes limited in Remainder to the King without Office or any other Act. — 
Cro, C. 472. S. C. „ 5 5 
4. If Eſcheator ſeiſes Ward for the King to which ] have Title, and not 
the King, I may re-take him; Contra if it be found by Office for the King; 
8 Nota bene. Br. Prerogative, pl. 83. cites 4 H. 4. 15. Per Hank and 
5. General Livery cannot be but upon Office found, but Special Livery 
may be without Office, and without proving of the Age; but there he 
ſthall be bound to a Rate and Sum certain to be paid to the King. Br. 
Livery, pl. 56. cites 28 H. 8. TY po EP ETC ==. Jung 


— 


H. e) In what Caſes the Eftate ſhall be void without 
e , Io Won i 


See(H.b) 1. F the King leaſe for Years rendering Rent at the Excheque!, 
3 5 and for Non- payment the Eſtate to be void. Upon Non-paymen' 
ber 4 the Eſtate ſhall be votd without Dffice ; For this is in Nature of 
Ch. B. The Limitation, and the J2on-payment * of Record, Dub, be 
—— is 1 tween Roy /ſſone and Cinnock. M. 3 Ja, B. wm | 
merely vol | 55 

and Cad in Right in Privity, and in Tenure ; for ſo is the Pleaſure of the Prince expreſſed in 
the Letters Patents, That it ſhall be then void, and of no Effect. And Judgment was given according 


ly againft the Leſſee 2 Le. 134 to 145. 33 Eliz. in the Exchequer. Sir Moyle Finch's Cale. 


(H. e. ol. 


— 


Prerogative of the Kang. . 


„% — r 


[ 


(H. e. 2) Limitation. Statutes of Limitations as to the 


Prerogative. Concealed Lands &c. . x 3 5,46, 26. : 
| BEA. ot 2 U .. =o 


f. at ac. 1. JAC TS, that %e King, his Heirs or Succeſſors, ſhall Before the 


DT -þ » not hereafter ſue, impeach c. any Perſon c. for or Sunne 3 
concerning any Manors, Lands, Tenements, Rents, Tithes, or Heredita- Reſpect of 


ments, (other than Liberties and Franchiſes, or the Iſſues and Projits duhich that ancient 
concern the ſame) nor make any 2 5 Claim, or Demand of, in, or to the Prerogative 
ſame, by Reaſon of any Right or Title accrued 60 Years paſt and more, and et the 


' Crown, that 
now in Eſſe; | Nullum 
3 HE 3 5 | Tempus oc- 

currit Regi, the Titles of the King were not reſtrained to any Limitation of Time; for that no Sta- 
tute of Limitation that ever was made, did ever limit the Title of the King to any Manors, Lands, 
Tenements, or Hereditaments to any certain Time ; and where many Records and other Muniments, 
making good the Eftate and Intereſt of a Subject, either by Abuſe or Negligence of Officers by de- 
vouring Time were not to be found; by Means whereof, certain indign and indigent Perſons prying 
into many ancient Titles of the Crown, and into ſome of later Time concerning the Poſſeſſions of d- 
vers and ſundry Biſhopricks, Dean, and Chapters, and the late Monaſteries, Chaunteries & of Per- 

- ſons attainted, and the like have paſſed ſurreptitiouſly in Letters Patents, oftentimes under obſcure and 
eneral Words, the Manors, Lands, Tenements and Hereditaments of long Time enjoyed by the Sub- 
ects of this Realm, as well Eccleſiaſtical as Temporal ; Now to limit the Crown to ſome certain 
time, to the End, that all the Subjects of this Realm, their Heirs an! Succeſſors, may quietly have, 
hold and enjoy, all and fingular Manors, Lands, Tenements and Hereditaments, which they, their 
Anceſtors, or Predeceſſors, or any other, by, from, or under whom they claim, have of long time 
enjoyed, This Act was made and moved from the Houſe of Commons; the Body whereof conſiſts ot 
three Parts, Firſt, that Part, which above is in part rehearſed, conſiits on three Branches ; Firſt, That 
the King, his Heirs or Succeſſors, ſhall not at any time hereafter Sue, Impeach, Queſtion, or Implead 
any Perſon or Perſons, Bodies Politick or Corporate, for, or in any wile concerning any Manors &. 
2dly, Or for, or concerning the Revenues, Iſſues, or Profits thereof. zdly, Or make any Titl:, 
Claim, Challenge, or Demand &c. This Part is excluſive and negative, and herein fix Things are 
to be obſerved. 1ſt. This Clauſe extends to all Manner of Suits &c. either in Law or in Equity. 
Adly, To all Manner of Courts whatſoever. zdly, It extends not only to all Manner of Suits, but ro 
all Impeachments, Queſtionings, Impleadings, making of Title, Claims, Challenges, or Demands, 
gthly, Under theſe Words (Right and Title) not — Di Rights and Titles are comprehended, but 
Real Eſtates alſo. 5thly, Not only Suits &c. for or concerning any Manors &c. but for and concerning 
the Revenues, Iſſues or Profits &c. And this extends to the Ancient Nemeſnes of the Crown, which are 
mentioned to be reſtrained by anA& 11 H. 4. 6thly, So as all Writs of Scire Facias, or other Proceſs upon 
any Record; all Informations of Intruſion, or charging any Man as Bailiſt; all Finding of Ofhces, 
either intitling the King, or of Information are reſtrained, not only within theſe Words, {Impeach or 
Queſtion) but alſo within theſe Words (Or make any Title, Claim, Challenge or Demand) which are 
large and beneficial Words, and all other Suits &c. of what Kind or Nature ſoever. But this Ne- 
gative Clauſe muſt have four Incidents; 1ſt. The King's Right and Title muſt accrue unto him above 
60 Years paſt before the 19th Day of February in the 21ft Year of King James, which was the 
Day of the Beginning of this Parliament, the Reaſon hereof was, That it any Title of Eſchear, 
Forfeiture &c. accrued within 60 Years, then it ſhould be out of this Act; For generally the Time 
of Limitation to bar the King was 60 Years, but ſuch Right or Title muſt now be in Eſſe. 3 Iutt. 
188, 189. cap. 87. | | | 1; Fe: „ 


Unleſs the King, or ſome of his Predeceſſors, or ſome other under whom he K 0 
claims, have been anſwered (by Force of ſuch Right or Title) the Rents, Iſſues, esc Words 
and Profits thereof within 69 Years next before the Beginning of this Par- (y horce 
lament ;—— [The zd. Incident is,) ES aud Virtue 
5 8 7 LEY . 1 | 8 of any ſuch 
Right or Title) were materially added, for otherwiſe if the King had beed anſwered the Rents, Re- 
venues &c. by Reilon or Pretext of Wardſhip, Primer Seifin, Extent, or the like, it might have 
made a Doubt, whether ſuch an anſwering of the Revenues &c. had been within this Act, which 
Doubr is cleared, that it muſt be by Force or Virtue of any ſuch Right or Title whereby the 
King impeaches the State of the Subject. 3 Inſt. 189. cap. )337᷑ e ee 


Or that the Same have leen duly in Charge to the King, or Queen Eli-( Duly in 
abet h within the Space of 60 Years ——[ The ꝗth. Incident is, x ka; in N 

TE EO | udgment of 
Lay, is the Roll of the Pipe; For altho* a Note before the Auditor, or any other may be : Mean 
o bring it in Queſtion, and to be put in Charge, yet that is not in Judgment of Law faid to be duly 
in Charge, unleſs it be in Charge in the Pipe. 3 Inft. 189. cap. 89. 4 


"4 7 — 7 


4 
K 
N 
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— —L— 4 — 


excluſive of 


Words, (which they have) And if the King has a Real E 


the King, his Heirs and Succeſſors) ſo as the Bar is only againſt them; and every Subject ſhall take 
Benefit of this Act, for the King's Right and Title is thereby utterly barred; and there is a Saving 


to have had before this Act. 3 Inſt. 190. cap. 87. 


* Theſe. Or taken the * Rents, Reventes, Iſſues or Profits thereof by the ſpace of 


rare is in the % any thing has, or lawfully claimeth, in the ſaid Manors, Lands, Tent 


| tual Taking Sn of Parliament, or that the ſame have been duly in Charge, or 
| 4 the Rents, food Inſuper of Record, as aforeſaid, within the ſaid Space of 60 Years, 
Iſſues, Re- 8 8 TI 


him as Bailiff, yet without Queſtion De Facto, he did take the Rents, Iſſues, Revenues and Profits, 


gainſt the (Ceht Liberties and Franchiſes ) as they now claim and enjoy, (whereof his Ma- 
Subject, vin. je/ty, his Progenitors &c. by Force of ſome Right or Title, havs not been au. 
_ againſt Pa- ſchered the Rents Ec. thereof, within 60 Years next before the Beginning © 


It cannot Or have ftood Inſuper of Record within the ſaid Time. 
ſtand in Su- | 
per, unleſs the Thing in Queſtion were before duly in Charge. 3 Inſt. 189. cap 87. 


This is he And that _ Perſcn and Perſons, Bodies Politick and Corporate, their 


3 Heirs and Succeſſors, and all claiming by, from, or under them, or any if 
O If e O y ” f A x 4 7 2 6514 5 7 7 x / q ; , 
of the Act, Them, for and according to their, and every of their ſeveral Eftates and Inter- 


and as the efts, which they have or claim to have in the ſame reſpettively, ſpall here 
firſt Part is after quietly and freely have, hold, and enjoy againſt his Mijeſiy, his Heir 
Negative and ,,, Succefſors, claiming by any Title accrued, or grown 60 Tears paſt, or a- 
the Right Love, and NOW 11 Eſſe, all and fingular Manors, Lands, Tenements, Rents, 
and Title of Tithes and Hereditaments whatſoever, except Liberties and Franchiſes, which 
= Ing, he or they, or his or their, or any of their Anceſtors or Predeceſſors, or thiſe 
o this Part ' 7 ey Claiiu, have held or enjoyed. : 
i Affirmative om, by, or under whom the) Flat, h | 1j0) 
a id eſtabliſhing the State of the Subject. The Miſchiefs before this Stature were of two Sorts, viz. 
either when the King had an Eſtate veſted, or continued in him; or where the King had but a bare 
Right; For Example, the King's Tenant ſeiſed of Lands &c. in Fee is atrainted of Felony and dies, 
the King has a Real Eſtate in him; but if before the Felony, the King's Tenant were Diſſeiſed, and 
after is attainted and dies, now has the King but a Bare Right in both theſe Caſes, & fic in Similibus 
the Subject is provided for by this Act, both by the firſt Part and by this alſo ; For where in this 
Part it is ſaid, (according, to their and every of their ſeveral Eſtates and Intereſts which they have or 
claim) If they have an Eſtate and the King but a bare _— or Title, then are they within theſe 
| ttate in him, then are they within theſe 
Words, (or claim) fo as the Remedy is applied to both the Miſchiefs; Again the Words in this Part 
are further, (have held or enjoyed) that is where the Subject has an Eſtate, and the King but a bare 
Ri ght or Title. 3 Init. 190. cap 87. — Moreover, the Words of this Part are (againſt him, his 
Heirs or Succeſſors) ſo as admit in the Caſe bar before, the King's Tenant being diſſeiſed, as is afore- 
ſaid before this Attainder of Felony, that that Diſſeiſor had been diſſeiſed, or had mortgaged the 
Land before this Statute, this Act in this Caſe barrs the King of his Right and Title, and to that 
End works upon the State of the Diſſeiſor or Mortgagee; but yet the firſt Difleifor or the Mortga- 
gee for the Condition performed or broken may re-enter; For the Words of this Part be (againſt 


hereafter in this Act to all Perſons &c. other than the King &c. all ſuch Right &c. as they ought 


Word IP | Tp 's . : 0 2 . . i 
tend r l Go Nears next before the Beginning of this preſent Seffion of Parliament, ui 


Caſes where eſs his Majeſty, or ſome of his Progenitors or Anceſtors, or ſome other Perſon 
the Real Eſ-or Perſons, Bodies Politick or Corporate, by, from, or under whom his Ma- 
5 ur ente, Rents, Tithes or Hereditaments, by Force of any Right or Title, have 
Mod the ac. been anſwered within 60 Nears next before the Beginning of this preſent 


venues or Profits by one that claims an Intereſt in the Land ; for albeit the King may in Law charge 


and ſuffices to anſwer the Letter and Meaning of this Act. 3 Inft. 190. 


This Part And furthermore, that every Perſon Sc. their Heirs aud Succeſſors, and all 
SR . claiming by or under them c. ſhall quietly enjoy ſuch Manors, Lands Ec. (ex- 


88 this preſent Seſfion of Parliament) nor the ſame have been duly in Chat, 
Conceal. Or ſtood Inſuper of Record as aforeſaid, within the Space of 6o ears, 4- 
ments, de- gadinſt all Perſons, their Heirs &c. claiming any Eſtate or Right Ec. in, or 
fective Ti- fo the ſame, by any Letters Patents, or Grants upon Suggeſtien of” Concea!- 
on or . ment, or wrongful detaining, or not being in Charge, or defettive Titles, 0! 
Lands not in . a { | Wot Hh 7 ©) 
Charge, and or for which ſaid Manors Sc. or any of them, uo Verdict, Fudgmeat, De. 
all claiming Cree, Judicial Order upon hearing or Sentence now ſtanding in Force, has 
under them. been had or given in any Action c. in any of his Majefty*s Courts dt 


A beneficial ö AY „ 111 a * 8 of OP - . 
To both Weſtminſter, for or in the Name of the King's Majeſty, or of the late 82 
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Elix. or for any the faid Patentees or Grantees, or for their, or any of for the 
their Heirs or Afeigns within 60 Tears next before the Beginning of this Church and 
preſent Sefſzon of Parliament. 5 the Com- 


7 | monwealth 
in reſpect of the Multitude of Letters Patents and Grants of theſe Natures and Qualities, and many of 


them of large Extents, and in general Words, and had paſſed through the Hands of many indigent 
and needy Perſons & This Part extends to Liberties and Franchiſes which the former two Parts 
did not. 3 Inſt. 190. cap. 87. 


This Act ſhall not extend to impeach the Rings Right or Title to any Re— 
werfon or Remainder, nor to alter the Tenures or Services of Lands; and here 
alſo the Right of all others (ſave of the King) is ſaved. 

Neither ſhall this Af extend to annul the Cuſtom of 2 d. paid for every 


Chaldron of Sea-Coals at Newcaſtle upon Tyne. 


All Fee Farm Rents, and other Rents paid by the more part of 60 Years, This was 
are hereby confirmed. | added for 
| | | | a ; reſerving 
of the King's Fee Farms ard Rents out of ſuch Manors and Rents &c. which are eſtabliſhes keys JA 


ſure by this Act; For Example, ing E. 6. granted the Manor of D. which came to him by the Sta- 


tute of Chanteries to J. S. and his Heirs, reſerving a Fee Farm or any other Rent, which Grant for 
ſome Imperfection was inſuſficient in Law to paſs the ſaid Manor, and yet is eſtabliſhed and made ſure 
by this Act, and this Proviſo makes good the Fee Farm or Rent to the King, if he has been an- 


| ſwered the ſame by the greater Part of 60 Years. 3 Inſt. 191. cap. 87. 


Provided, that no putting in Charge, landing Inſuper, or anſwering the They were 
Rents or Profits of any Lands or Hereditaments, by Force or Colour of any _ 
At v . | | BS. | cnrg 
Letters Patents, Grants or Concealments, of Concead- 
ment; be- 


cauſe either they had a Clauſe before the Habendum, Quz quidem Maneria nuper fuerunt a nobis 


Concelata, Subtracta, vel Injuſte detenta, or to the like Effect, or elſe a Proviſo after the Habendum, 
to the like Effect; Letters | reels of Concealment were granted in Queen Mary's Time, and thc 
firſt, that I find, were granted to Sir George Howard; and in all ſucceeding Acts of Parliament of 
Confirmation of Letters Patents, Letters Patents of Concealments are excepted. 5 Inſt. 189. cap, 87. 


Or defective Titles, Et, | | - By Letters 
% ¼ fins 5 . . Patents pal- 
ſed by the Warrant of certain Commiſſioners under the Great Seal for Compoſitions of defective 


Titles, pretending the ſame to be for the King's Benefit, and Safety of the Subject, in which Letters 
Patents no Words of Concealment &c. are mentioned, but 


to be concealed &c. from the Crown. 3 Inſt, 189. cap. 37. 


Or of Lands, Tenements or Hereditaments, out of Charge, This was a 
| new Deviſe 


to have a Certificate that they were not in Charge, and then to take a Grant from the K ing for a 


very ſmal! Compoſition &c. and theſe were but Inventions and ſubtle Devices to deceive the K ing; 


to rob him of his Fenures, and to the infinite Vexation and Trouble of the Subject, all which Mu- 


Chicfs are now remedied by this Act. 3 Inſt. 189 cap. 87. 15 


Or by Force or Colour of any Inquifitions, Preſentments upon any Commiſe This was 1 


fron, or other Authority to find out Concealments, defective Titles, or Lands e 


Tenements, or Hereditaments, out of Charge, fhall be deemed or taken to lendded; for of 
a putting in Charge, ſtanding Inſuper, er anſwering the Rents or Profits Tothis Kind 


the King or his Predeceſſors, unleſs thereupon ſuch Lands, Tencinents, on there were 


Hereditaments have been upon any Information or Suit, (on the Behalf of the \nfinite 


King or his Predeceſſors) upon any lawful Verdict given, or Demurrer iu Lau,; Inſt. 189. 


adjudged, and upon hearing ordered or decreed to the King or his Predece(= cap. 87. 


ſors, within the ſaid time of 60 Years. 


This Att fall not extend to Lands for hich Compoftion is or ſhall be 
made before the End of this Parliament. 2 85 8 


(.. e) 


e 
— 


yet upon the Matter they were ſuppoſed 
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(I. e) Eccleſiaſtical Laws, The Antiquity). 


By the I. DEFORE the Time of King. Walliam the Conqueror, all Matters, 
REY B as well Spiritual as Temporal were determined in the 


ror, the Court of the Hundred, where were wont to fit a Temporal Judge, 
Biſhops ori- Called Aldermannus, and a Bithop, the one tor Temporal, the other 
ginally bad for Olvine Right ; but this was altered by King wiltam, (and it 
«mir /2-ſeems by Parlfament, for this was by the affent of the Biſhops, Ab: 
judge all bots, and all the Princes of the Realm ;) For he ordained, That 
Cauſes relar- the Biſhop or Arch-Ocacon ſhould not hold {ziea of Epiicopal Laws, 
ing to Reli- and Quæ ad Regimen antmarum pertinent in the Hundred vut by 
gion ; For Himſelf, and their Right ſhould be done, not according to the Hun 
Tine the dred, but according to the Epiſcopal Laws and Canons. All this 
Biſhop and Appears by the Charter of King William. Jrrot. 2 K. 2. ro Occa- 


_ Sheriff no & Cap. Eccles. Lincolne. Jan. Angl. 76, 77. 
ept their | | | 


Court _ So that before the Conqueſt there were no ſuch Courts in England as we row call 
Courts Eccleſiaſtical or Spiritual; For anciently the Biſtops fat in Judgment together with the ſecu- 
lar Judges and Sheriffs on the ſame Tribunal, eſpecially about Eaſter and Michaelmas, as appears 
by Mr. Selden in his Notes on Eadmer, pag. 167, as alſo by the Laws of King Athelſton. And 
long after the Conqueſt, in the Reign of H. 2. 1164, by his Laws made at Clarendon, the Biſhoys 
might intereſt themſelves with the King's ſecular Judges where the Matter in Judgments extended 
not to the Diminution of Members, or were Capital Notwithſtanding, at the fame time the 
Biſhop's Eccleſiaſtical Courts, as alſo the Arch-deacon's Courts were eftabitſhed in this Kingdom, 
and further rarified and confirmed by theſe very Laws of H. 2. made at Clarendon. In the 1 E.6. it 
was enacted, That al] Proceſs out of the Eccleſiaſtical Courts ſhould from thenceforth be iſſued in 
the King's Name only, and under the King's Seal of Arms, contrary to the Uſage of former Times. 
But this Statute being repealed by Queen Mary, and not revived by Queen Eli:z. the Biſhops and 
their Chancellors, Commilfaries, and Officials, have ever ſince exerciſed all manner of Eccleſiaſtical 
Juriſdiction in their own Names, and under the diſtinct Seals of their ſeveral Offices retfecrively, 
Alſo by the Statute 25 H. 8. cap. 19. it being enacted, That all former Canons and Conſtitutions 
not contrary to the Word of God, the King's Prerogative, or the Laws and Statutes of this Realm, 
ſhould remain in Force till reviewed by 32 Commiſſioners to be appointed by the King, and thar 
Review not being made in that King's time, nor any thing done therein by E 6. (though he had al- 
ſo an Act of Parliament to the ſame Effect) the ſaid ancient Canons and Conftitutions remained in 
Force as before they were, whereby all Cauſes Teſtamentary, Matrimonial, Tithes, Incontinency, 
Notorious Crimes of publick Scandal, wilful Abſence from Divine Service, Irreverence, and other 
Miſdemeanors in or relating to the Church &c. not puniſhable by the Temporal Laws of this 
Realm, were ſtill reſerved unto the Eccleſiaſtical Courts as a ſtanding Rule whereby they were to 
proceed and regulate the Exerciſe of their Juriſdiction. Godolp. Rep. Introduction, pag. 22, 23, 243. 
But though the Biſhop and a Temporal Judge, called Aldermannus were wont to fit together, 
yet the one ſat for Matters of Spiritual, aud the other of Temporal Cognizance. But that was al- 
tered by King W. by Aſſent of the Biſhops, Abbots, and all the chief Perſons of the Realm; For 
he ordained, That the Biſhop or Arch-deacon ſhould not hold Plea of the Epiſcopal Laws, & quæ 
ad Regimen Animarum pertinent, in the Hundred but by themſelves, and there adminiſter lay | 
not according to the Law cf the Hundred, but according to the Eccleſiaſtical Laws and Canons, 
as appears by King William's Charter inrolled 2 R. 2. Pro Decano & Capitulo Lincoln. Godolph. 
Rep. 96. cap. 11.cites Jan Ang. 26, 7 | | | | 


(K. e) Commutation. Penance. 


. - E Commons pray, That where the Ordinaries put to d 
Cort. Ree. 1 Pain pecuntary all thoſe who are found Guilty of the great 
- Wo 45 3 BY of Adultery any 2 177 lometimes 4 8. and wu 
Redemption times more or leſs, by which the Lieges are greatly impoveriſh⸗ 
or Commu- ed, and fuch Sins the more ſuſtatned and uſed, where, by the Law 
_— of God, ſuch Sinners ought to be chaſtiſed by Corporal Penance, t0 
ing a Li- the Cltect that ſich Sin ſhould be rather taken away f:om among 
verty liable the People; They pray, that it map be ordamed, that no Ordinary 
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put any one to pecuntary Pain for ſuch Offences upon Jain of For-to be bug 
teiture of ten times as much as they thall levy. Antwer. The King ame ac. 
has charged the Lords Spiritual thereof to ordain due Nemedp, having in all 
and it they de not, the King will have it well in Memorp, and caulſe to times been 
amend it in tune ta come. Rot. Harl. 1 0. 5. N. 24. wat "orgy 
abuſed, the 
Church has made many wholſome Orders concerning it. (1.) That there be mo Commutation at all, 
but tor very eeiehiy Reaſons, and in Gaſes very particular. (2.) That when Commutation is made, it be 
with the Privity and Advice of the Piſhop, under his Hand and Seal; and not by the Chance lor, Commis. 
/ary, or Official; or (if in my Cate u be done by him) that he give a juſt Account yearly to the Biſhop 
of all Commutation Monies in that Year, on Pain of one Year's Suſpenſion. (3.) That the. Lone) be 
applied to pious ind charitable Uſes. (4.) That if the Crime be publick and notorious, the Satistacſ ion 
made to the Cl. ch ſhall be fend to the Cingregation where the Offender lives, with publick Pro- 
felons of his Submilion and Repentance. (5.) That the Favour of Commutation be not granted a /e- 
cond tine to the ſame Perrſon for the ſame Fault. Indeed none of theſe Regulations are in Force at 
this Day; But yer they may be uſeful Rules to go by till ſomewhat more authentick be framed upon 
this Head Gibs. Cod. 1092. 
lnſtead of regulating Commutations, and the Abuſes of them, the Commons in Parliament 


petition- 

ed (I K. 2. & 1 H. 5.) that there might be no Commutations at all. Gibs. Cod. 1093. 

2, Rot. Marl. 45 E. 3. N. 24, Complaint of the Ordinaries, be- 
cauſe they do not juſtice Treſpaliers by Pain Corporal, but only IDe- 
cuntaty, and Stmile 44 E. 3. N. 41, but Vacat Bo 
3, Kot. Parl. 45 E. z. M. 24, Complaint of the Ordinaries for 
giving Acquittances to the Executors belore tull Account made cc. 

4. In Cate of Commutation of Penance it uu be after Sentence. 3 See 2 Roll. 
Inſt. 150. . 4 £ | Rep. 587 

ICh. 21 


Jac. in the Star Chamber, Dr. Barker and Pr. Auditor Jones Regiſter's Caſe, whercig 6 Rules 
were laid down far Commutation. 1. That Penance ought te be injoined before the Party ſhall be 
admitted to make Commutation. 2dly, That it ought to de in open Court. 3dly, That it ought to be 
injined in the Preſence of the Publick Regiſter. qthly, That the Act in the Regiſter Book ought 
to be entered. 5thly, That it ought not to be granted to Perſons relapſed. 6thly, That the Com- 
mutation Money ought to be employed to pious Uſes. But Hobart Ch. J. That as to Commutation With 
Perſons relapſed, tho in general it may not be, yer there may be ſome Circumſtances in a particular 
Caſe which may make it reaſopable. And Ld Maundeville he'd the firſt Rule true, That Penance 
bought to be Precedent ; For that there cannot be Commutation for Penance where none is lnjoined. 
2dly, That Commutation may be out of open Court, and therein the Difference is this, "Thar ſuch. 
Things as are Contentioſæ Juriſdictionis ought to be determined in Foro Pub'i:o; hut that ſuch as are 
Volumariæ Juriſdictionis where the Inquiry is Ex Officio, Commutation may be cut of Court, even 
In Foro atieno in another Dioceſs. zdly, That it cannot be of Neceſſity, that there be any publick 
Kegiſter preſent; For till H. zd's Time there were no Publick Regiſters, and that it is ſufhcienr it 
it be in Preſence of a Publick Notary. ꝗthly, The Entry belongs to the Clerk, and not to the 
Judge, and the Party ought to ſee it dove tor his own Advantage. 5thly, As for Perſons relapſed, 
the Tert is, That there ſhall not be Notary Recidivo. 6thly, As for the laſt that it is a good, 
certain and true Rule; And he thought clearſy, that Chancellors are chargeable to inquire upon the 
Statute of 43 & 49 Eliz. of Charitable Vſes. | 9 5 


5. Publick Penance is a Puniſhment impoſed for a Crime, by ſtanding 
in ſome publick Place, and making an Acknowledgment of it; to ſa- 
tisfy the Church for the Scandal given by an evil Example. In the Caſe 
ol Inceſt, Adultery &c. the Sinner is uſually enjoined to do publick 

_ Penance in the Cathedral or Parith Church, or publick Market, Bare- 

looted and Bare-headed, in a white Sheer, and ro make an open Con- 
tethon of his Crime in a preſcribed Form of Words &c. For ſmaller _ 
Faults a publick Satistaftion or Penance is to be made in the Court, 
or before the Minifter and Churchwardens, or ſome of the Parithioners, 
as in Caſes of Detamation &c. Wood's Inſt. 507. 


6. Penance may be changed into a Fine or Sum of Money to be given 
e to Pious Uſes, which is called Commuting. But the Judge ought not di- 
5 rectly or indirectly to take any thing hereof to his own Uſe, or tor the 
| Aﬀeſiment thereo', or entring the Publick Act. If he doth, it is Ex- 
: tortion, Quære, It he takes only his cuſtomary Fees, Wood's Inſt. 508. 
\ 
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Fol. 217. 


(L. e) Prohibition. Eccleſiaſtical E ona The 
n Antiquity of their Juriſdiction. 


1. 1 B. 2. cap. 14. The Clergy greatly complain for that the 
People of Poly Church purſuing in the Spiritual Court tor the 
Tiches, and their other Cauſes which of Night ought, and ok old 
Times were wont, to pertain to the lame Spienual Court are indicted 
kor this Caule cc. ; | 


See Prohibi- 
tion (A) 


— 


— g. 


(M. e) Adminiſtration. The Antiquity of Eccleſiaſtical 
. Jjuriſdiction thereof. 


The Books 1. DE Granting of Adminiſtration anciently and at the Com 
1 mon Law, did not appertain to the Eccteſtaſtical Courts 


Law obſerve 


that the Dt to the Temporal Courts. 


Foundation 2. But the Granting of Adminiſtration was given to the Eccleſi- 
of this Right aſtical Courts by Parliament. Among the Conttitutions of Otho⸗ 


_ which the hon, in cap. De Bonis Inteſtatorum. Fol. 52. it is ſaid, that this 


Church has, 


was by hct. WAS hererotore providen fo by the relates of the Real with tix 
J Conceſſion Approbation ot the King and his Barons. ” 
from the Secu- 3, And int a provincial Conſtitution, as appears in Linwood, 190. 


Fe Lever; which was made by John Stratford, Archbiſhop of Canterbury 


which is ſo 


far from be- Anno Dom. 13 80. It appears, that it was heretofore ordained Con- 
ing deny'd, ſenſu Regio & Magnatum Regnt, It appears in Linwood, cap. de 


_ thatitisin Teſtamentis. Fo. 92. by the + Conſtitution of John Strattord, 


Bock which was Anno Dam. 1380, that then Probat. of Teſtaments be 
potato, longed to the Eccleſiaſtical Court of ail Things deviſed by Teſta 


| Lynewood ment, except of Lay Fees, but not of them. 
_ himſelf has 1 | 


laid down. — Sed hic poſſet quæri, unde provenit hæc Libertas; videtur namque quoad primum, quod 
Eccleſia non haberet ſe intromittere de tali Approbatione Teſtamentorum, fed potius, pertineret ad Ju- 
dices Laicos. Dic, quod hzc Libertas, quoad Approbationem hujuſmodi, fundatur ſuper conſenſu Re. 
gio, & ſuorum Procerum, in talibus ab antiquo conceſſo. — And again, — De conſuetudine tamen hc 
ST in Anglia pertinet ad Judices Eccleſiaſticos, Epiſcopos videlicet et eorum Othelales. Gibs 

od. 560. 5 | | | | 5 | 

Lond Coke ſays, It is held in 2 R. 3. tit. Teſtament 4. That it is only of late Time that the Church 
had the Probate of Teſtaments in this Land, till it was by an Act &c. For the People have Probate of 
Teſtaments in all other Places except England; and in ſeveral Places within England the Lords of 


Seigniories have Probate of Teſtaments at this Day in their Temporal Courts. And Tremaile there 


faid, that he is Steward in his Country, and both Free and Bond "Tenants pou their Teſtaments be- 
fore him in the Court Baron, and ſo it has been uſed Time out of Mind. And fo Fineux and all the 
Juſtices in 11 H. 7. 12. b. agreed, That the Probate of Teſtaments did not belong to the Spiritual 


Court, but of late &c. that they have nat this by the Law Spiritual. And Linwood, who was Dean 


of the Arches, and wrote Anno Dom. 1422. in the Reign of H. 6. lib. 3. tir. de Teftamentis, f. 124 
confeſſes, that Probate of Teſtaments belongs to the Ordinaries Ne Conſuetudine Angliæ et non de 
communi jure, and that in other Realms the Ordinaries have it not: And in another Place he arms 
the Power of the Biſhop in Probate of Teſtaments, per Conſenſum Regni & ſuorum Procerum ab An- 
tiquo. And Lord Coke ſays, he has a Book publiſh'd in Latin Anno Dom. 1573, by the Right Revd. 


Prelate Matthew Parker, 1 of Canterbury, who was very expert in Matter of Antiquity; in 


. 8 112 2 — IT . . 1 
which it is affirm'd in theſe Words, Rex Angliæ olim erat Conciliorum Eccleſiaſticorum Præſes, vindex 


temeritatis Romanæ, Propugnator Religionis, nec ullam habeant 8 Authoritatem præter eam quam 


a Rege acceptam referebant, jus Teſtamenta, probandi non habeant, Adminiſtrationis poteſtatem cuique 


delegare non poterant. So that originally the Eccleſiaſtical Judge could not commit Adminiſtration 
to any, who might ſue or be ſued as Adminiſtrator, but it was given to the Ordinary by an Act; that 


is to ſay, by the Act of 31 E. 3. cap. 11. And in ancient Time before this Statute, it appears by Re- 
cord, that when a Man died inteſtate, and had made no Diſpoſtlen of his Goods, nor committed his 
Truft to any; in ſuch Caſe, the King (who is Parens Patriæ) was wont by his Miniſters to ſeiſe the 
Goods of the Inteſtate, to the Intent that they ſhould be preſerved and diſpoſed for the Burial of the 
Deceaſed, for Payment of his Debts, for Advancement of his Wife and Children, if he has any, ad 


it none, thoſe off his Blood. And it appears in Rot. Clauf. de 5 H. 3. M. 16. Bona inte ſtatorum 742: 


. 1 * 
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ſolebant in manus Regis &c. And afterwards this Care and Truſt was committed to the Ordinaries ; 
for none could he found more apt to have ſuch Care and Charge of his tranſitory Goods alter the Death 
of the Inteſtate than the Ordinary, who all his Life had the Cure and Charge of his immortal Soul, as 
it is ſaid, Plowd. Com. 280. in Gricsbrook's Caſe, and therefore he was to this Purpoſe conttituted In 
Leco Parentis. 9 Rep. 37. b. &c. Trin. 42 Eliz. in Henſloe's Cafe — But * Windham, J. affirm'd, that 
the Juriſdiftion of Teſtamentary Cauſes belong originally to the Spiritual Court, and not to the King ; 
For a Man by our Law cannot make a Giit after he is dead, bur the Spiritual Law will inforce the 
Executor to do it.. And where Lord Co: 9. 37. b in Henſloe's Cate; and Co. 5. 16. b. de Jur. Reg. 
Eccleſ. holds that they did not originally belong to the Ordinary, and cires a Record that Bona 'T'c1- 
tatoris capi ſolebant &c. he thought that this Record proves only, that if ene dies Debtor to the 
Kting thoſe of the Exchequer will iſſue Writ of Prerogarive to ſsiſe all his Goods &c. till he has 
ſarished the King ; and this Matter is now in Ule, but the Word (Solebant) is not in the Record. 
But Twiſden ]. e contra, that Teftimentary Cauſes belong nor originally to the Spiritual Court, but to 
the Temporal Courts and Common Law, and were proved before Lords of Manors Co. 9. 3-. b. as 
they now are in ſome Places. And there are ſeveral Precedents in our Books, eſpecially in the old 
Books of Entries, where Actions upon the Caſe and ſome Actions for Debt were brought for Le- 
acies in the Hundred Court, but this 15 now antiquated, But in my "Time I know that it was adjudg'd 
| wag that if one by his Teſtament deviſes a Legacy to be paid out of his Land {as out of the Profits 
thereof) that for ſuch, Action upon the Caſe lies in this Court. And Lord Dyer {:id, that the pro- 
per Remedy for it is to ſue in Chancery, which proves that it does not belong to the Spiritual Court; 
quod fuit conceſſum. Sid. 46. Mich. 13 Car. 2 B. R. in the Caſe of Nicholſon v. Shirman. — * S. P. 
Per Windham, J. 1 Lev. 158. Hill. 16 & 17 Car. 2. B. R. in the Caſe of Price v Parker. — 
Wills are proved by Preſcription in ſome Manors before the Steward, tho“ no Lands paſs by it as in the 
Manor of Mansfield, and in Cowley and Caverſham Manors in Oxfordſhire ; and its being proved in 
the Spiritual Court 1s but of later *l'ime, and belongs not to it of Common Right, as Linwood owns, 
nor is it ſo in other Kirgdoms. Went, Off. Ex. 43. But Noy affirm'd, that the Ordinary might 
commit Adminiſtration at the H e Law b»fore the Statute $1 K. 3. which is but an Afhrmance of the 
Common Law. Arg. Lat. 68. Paſch. 1 Car. in Mayow's Caſe. — The Court held, that Admi- 


niſtrations originally belong'd to the Biſhops, and the Inſtance of ſome Lords is not a Proof to the 


contrary; and denied the Opinion in 9 Rep. Heufloc's Caſe. 1 Salk. 37. Trin. W. & M. B. R. 


Manning v. Napp. 


'+ 2 Inſt. 488. cites this Conſtitution of John Stratford as made ut a Synod in London, 1280 bur in 
9 Rep. 39. in Henſloe's Caſe it is 1380 as here. But in Cart. 131 Trin. 18 Car 2, C. B. in the Caſe 
of Eughes v. Hughes, Dr. Walker, a Civilian, who argued in that Cife, ſaid, he admitted that John 
Stratford was Archbiſhop of Canterbury, and held a Synud in London, but vot in 1388, but was 
dead 30 Years before. And it appears in Chranica W. Thorn, (among the Dec-m Scriprtotes) 
pag. 2066. that John Stratford, Biſhop of Wincheſter, was made Archbiſhop in 133 3. And Ibid, pag. 
2118. it is ſaid, that he died in 1348. | N 


4. By the Law of Scotland, in Time of King David the Firct, 


who lived in the Time of . 1. King of England, Placitum de 
Teſtamento coram Judice Ecclefiaitico tractari debut & lacttum 


de Teſtamentis ad Forum Eccieſtaſtcum pettmuit. Skene Regtam 
Pajeſtatem. lib. 1. cap. 2. lib. 2. Lap. 38. at = 
5. St Teſtator nullos Erecutores nominaverit poſſunt propinqui 
| 2312S Contatigumet ad hoc factendum fe ingerere. Skene Regtam 
Majeſtatem. liv. 2. cap. 38. verſus 4. Ita quod fi aliquem herevem 
vel alltim Rerum detuncti Detentorem reptriunt, habebunt Breve Ho- 
mini Regis Direct. Vicecomtiti in hac forma, Bex Dicecomiti ſalutem 


Precipfinus tibi quad juſte & fine dilatione facias tare rationavlc 
teſtamentum N. ficut rationabiliter magis ſtare potertt c ſecundum 


quod iſie {ud fecit + quod ſtare debet Teſtamentum; St quis autem 
zus brevis Autoritatem convent. aiqind dixerit contra Teſtament. 


Acllicet, ue not fit rite factum, vel quod res petita non tint legata, 


_ fiinc qui "4 
bet & finaliter terminart; quia placitum de Teſtamentis coram Ju- 


Patrimonp in Prejudice of the Power of the King. 


em JÞlacitum illud in Curia Chriſtianitatis inde audit de⸗ 


dice Eccleũaſtico trattari debet 4c, c ens: 
6. Mirror of Juſtices. Fol. 2). cap. 2. S. 13. Whereas he 74.1 
holds lea againſt the + Prohibition of the king, and in JIrezudice axle 
of the Dignity of his Crown + fince to no Judge Eccleſiaſtical it {15:43 
does not betong ts hold any Ptca Secular but of Teftament and J A 
| + Fol. 219. 
+ Orig is 
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aſtical Court. 


See Eccleſi- (N. e) Eccleſiaſtical Law. Juriſdiction. 


1. Not. Parl. 17 E. 3. N. 52, Complaint made by the Tommons 
= Heans ana DOffictais for holding J lea of Things pertaining to 
plaint made by the Syeriff, Baytiitts, and Pen of rhe County of 

Cornwall, that cne Biluop of Exeter and his Miniſters trahunt in 
placita Coram cis in Curiam Chriſtianam de Carallis & Debitis que 


non ſunt de Teſtamento vel Matrimonio & etiam de Laicis Feodis, Follaris, 
Divitis, Parcis, Rivariis, Piſcariis, Sabulonibus, & de Trangreſſionibus & 


Diſt rictionibus ini cis factis quorum cognitio c Correctio ad Coronam 


E Dignitatem noſiram & non ad Forum Eccleſiatticum pertinent x 
ctiam quosdam eorum per ſententias Excom. compulerunt & adyhuc 


compellere non ceffant ad Redemttonts querimoniarum graviſſimas 
eidem Epiſcopo ex cauſis pr-dictts præſtandis & ad Obligationes et 
factendas cc. in 6ente Oignitatis & Corone lxſionem c noſtri x 
miuſtorum Erhxzreditationem mamteſtam que ulterius Suſtinere 
nolumus nec debere conſtituimus #c. and therefore a Commiſſion 
granted to certain ]Icrfons Ad Audiend. # Terminand. thoſe Gricy: 
ances by Oath of cc. 5 2 | 
3. 4E. 2. lib. Parl. Fol. 86. Ad querelam Commumtatum 
Vegm Angliæ conquer. de eo quod Pra lati Kcant loqueſcunt nimis 
large in Cauſis & Contentionibus pertinentibus ad Coronam & Oig— 
qa rat Remedium fibi in Cancellaria. T9 

; 4. Dil. 6 E. 1. B. Rot. 13. Inhibitum fuit quod non proſequatur 

uͤlterius in Curia Chrifttanitatts de Debitis & Catallis cc. 


3 | | | . 
nitatem Regtam cc. Ita Reſponſum, ſi quis ſenſertt fe gravatum 


For laying F. Statutum de Circumſpecte agatis 13 E. 1. In Magna Charta, 


ee ſol. 89. De violenta Manuum injectione in Clericum in Cauſa Deta- 
Spiritual „ 
1 Ac- Chriſttanititts cum non peratur Pecunia ſed agatur ad Correctionem 
tion lies in : peccati. Et ſimiliter pro Fidei Læſione. | 5 | 


the Splritua 


Court, but he Mall not ſue there for Damages. Per Coke, Ch. J. Roll. R. 255. 


6. Prohibitio ſormata de Statuto Articuli Cleri in Magna Charta. 2 
part. fol. 70. b. Cum Cognittones Placttorum de Cauſis Decuma- 


rils & de alits Catallis & Oebitis quæ non de Teſtamento vel Ma⸗ 
trimonio ad Coronam & Dignitatem noſtram pertineant de Coniie- 
tudine ejuidem Regnt approbata & hactenus obſervata &kc. 


proof ef 5. It ſeems by the Statute of 2 H. 5. cap. 3. Qnod vide 2 Þ. 5. 


We Welten, Rot. Parl. JN. s. accordingly that Cauſes concerning * Teſtamenc 
1e Validity 


„them be, and + Matrimony appertain to the Contlance of the Temporal Court; 
1ovgs ro the Blit Quære the Bill upon the File, if it be not miltaken in the 


Eccleſiaſtical Drint. 3 


Court, and if „ N 3 1 33 | : 
they aqjudge a Perſon capable of making a Will, B. R. will not intermeddle; for it is within their 


Juriſdiction to adjudge when a Perſon is of Age to make a Will. Per Cur. 2 Mod. 315. Trip. 30 Car 
2. B. R. Smallwood v. Brickhouſe - The Eccleſiaſtical Court is the proper Judge whether a Will. 
or no Will, and howſoever they determine tis concluſive at Law. Comb. 4 54. Mich. 9 W. z. B R. 
Gray v. Tench. 8 5 0 1 e | 


+ If any marry without Proclamation of Banns or Licence, they are citable for this to the Eccleſi- 


aftical Court, and no Prohibition lies Reſolved. Jo. 259. Matingley v. Martin. — Wife or not Wite 
is triable at Common Law, but whether lawſully married or not is triable in the Spiritual Court. Sti. 


10. Paſch. 13 Car. Betſworth v. Beſtſworth. — Jenkins 289. pl. 26. fays, the Spiritual Court hv 


thing to do with the Legality of the Marriage, but where the Temporal Court commands them tv ite 
cuire and certify it, and this in Real Actions only. | | os 


e Rot. 


mationis contceſſum fuit alias quod Jlacttum inde teneatur in Curta 


pun. 


— S re Luo = Fe o©p = —= camvYy © =, ,,,..Oe 
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8. Not. Parl. 25 E. 3. 2 72 N. 64. Apon Petition of the 
Ciergy, the ing an{wered, It Title of Voidance be taken in lea 
before Juices, whereof the Conuſance appertains to the Court 
Chat, ict the Marty Have his Challenge, and the Juſtices do 
him Kiccht. LS 2 
9. Thele Pleas here enſuing are * meer Spiritual, whereof the hole 
Eccleſiaitical Court may hold Plea, ſcilicet, De Correctionibus quas , © 
Prelati tactunt, Pro Morrali Peccaro, (ctlicet, Pro t Fornicatione 
\dulierio & + Hujuſmodi, || pro quibus aliquando infligitur Pena 
« Corporalis, aliquando {ecuntaria, marimefi convictus fuerit de dello weer. 
buzulmodi Liber Homo, Item fi Jrzlatus puniat Pro Cœmeterio 5. piritual, 


6 0 | c 
non clauſo, ** Eccleſia diſcooperta, vel non decenter ornata, in quibus 1 


caſibus alta pxna non poteſt infligi quam Pecuniaria. Item ſt Rector Temporal 
[tat verſus Parochianos ff Oblationes & Decimas debitaàs, vel con- Mixture, 
Fetas : vel i Rector agat contra Rectorem de Decimis Majoribus, vel and are Cor. 


5 phys or recti | 
Minoribus, dummodo non petatur quarta Pars valoris Ecclehz. Item P, "IS 


| {| Rector petat Morcuarium in partibus ubi Mortuarium dart confite- Anime. He- 
bit. Item ft Prelatus allcujus Eccleſiz, vel Udvocatus petat a ih = 
Rectore ++ Penſionem ſibi debitam, Omnes Hujuſmodi Peritiones ſunt Irans 
taciend in foro Eccleſiaſtico. i Starutum de Circumſpecte agatis 14 and the like 
E. 1. in Magna Charta, fol. 89. Rot. Harl. 25 E. 3+ 2 art. N. 62, are meer 5 
Jt was prayed by the Clergy that this Statute might be confirmed, Jric!. 
yet it is not done. : „ . 2 But 
of granting Adminiſtration and Probate of Teſtaments, do not de Jure Communi belong to the Court 
Chriſtian. 2 Inſt. 488. . 

+ The Conuſance of all Fornications, Adulteries, and Sirion Iiving in Adultery, belongs to the 
Eccleſiaſtical Court. Jo. 259. Matingley v. Martin —In ancient Time the King's Courts, and eſpe- 
cially the Leet, had Power to inquire of and puniſh Fornication and Adultery, by the Name Leibertbite 
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lor Iegercvite, for which ſee Somner's Gloſſ. Verbo Letheru iche] and it appears often in Doomſday- 
Book, that the K ing had the Fines aſſeſ'd for thoſe Offences, and that they were aſſeſs'd in the King's 


Courts, and could not be inflicted in Cour: Chriſtian. 2 Inſt. 488. N 
+ This extends to Sollicitation of Chaſtity ot any Woman, and to Inceſt, the firſt whereof is a leſs, and 
the laſt a greater Offence than thoſe mentioned of Fornication and Adultery, 2 Inſt. 488. —Cited per 
Vaughan Ch. J. Vaugh. 212. in Cale of Harriſon v Burwel. 3 | | 
4 Pecuniary Puniſhment muſt be intended by Way of Commuration of Penance. 2 Inſt. 489. 
By the Words (Church Uncover'd) is intended not only of the Body of the Church, which is Pa- 
rochial, but alſo of any Publick Chapel annex'd to it; but it extends not to the Private Chapel of any, 
tho' 95 to the Church, for that muſt be repaired by him that hath the proper Uſe of it; but as to the firtt 
the Pariſhioners ought to do it Per Conſuetudinem Notoriam & Approbatam, and the Conuſance there- 
of is allowed to them by this Act, but the Cancel is to be repaired 15 the Parſon &c. 2 Inſt. 489. 
++ Oblationes dicuntur quæcunque a piis fidelibuſque Chriſtianis 
Res ſolidæ; five Mobiles. 2 Inſt. 489. | | 
++ In Caſe of a Penſion, & pro Rationabili parte Bonorum, both Temporal and Eccleſiaſtical Courts 
b have Jar bon, Per Twiſden, Rainsford and Wild. 2 Lev. 128. Hill. 26 & 27 Car. 2. B. R. Traf- 
ford v. Trafford. | | 


This Statute of Circumſpecte Agatis was made in 13 E. 1. and is called by that Name, becauſe 


it begins thus, viz. The King to his Judges ſendetb Greeting Uſe yourſelves circumſpefly in all Matters 


concerning the * Biſhop of Norwich and tis Clergy, not puniſhing them if they hold Plea in f Court Chri- 


ſtian of ſuch Thinns as be meer Spiritual. — * The Biſhop of Norwich is put here only for an Ex- 
ample, but it extends to all Biſhops within this Realm. 2 Int. 487. 


Laws publiſhed before the Conqueſt by King Edgar thus, viz, Celeberrimus autem ex omni Satrapia 


Conyentus bis quotannis agitor, cui quidem illius Dioceſis Epiſcopus & Aldermannus interſunto, quorum 


alter Jura Divina, alter Humana populum edoceto. 2 Inſt 488. 


Till the Biſhop's Juriſdiction was increaſed by Act of Parliament, he could hold Plea only in Mat- 


ters Teſtamentary and Matrimonial, but by the Statute De Circumſpecte agatis, and of Articuli Cleri, 


he may now hold Plea in many other Caſes. 2 Mod. 118. Mich. 28 Car. 2. C. B. in Caſe of Water field 


„the Biſhop ef Chicheſter.— 2 Inſt. 487. 537. 


JED * © 7" on (O. e.) 


» Fol. 219. 


Holy Orders 


tteruntur Deo & Eccleſiæ, ſive 


Pl. C 36. b in Platt's Caſe.-— 

I Ir is called Court Chriſtian, becauſe as in the Secular Courts tne King's Laws determine Cauſes, ſo 
in Eccleſiaſtical Courts the Laws of Chriſt ſhould rule and direct; and therefore the Judges in thoſe 
Courts are Divines, as Archbiſhops, Biſhops, Arch-deacons &c. And it may be found among the 
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(O. e) Eccleſiaſtical Law. Sentence. 


8. P. Per 1, Ia Sentence be given by the Ordinary or other Eccleſiaſticy 

Archer J. Judge, it is to be preſumed by the Judges of the Common Lay, 

þ Lemme 08 that it is according to the Eccleſiaſtical Law, and fo they ought ty 
Pacch. 


Cara in Allow it. Co. 5 Cawdry 7, udjudged. 
Caſe of Grove v. Dr. Elliot. 


Jo. 393.8 C. 2, Tf the High Commiſſion deprives a Man of his Benefice by Fore: 
mu 28 of their Commiſſion, and it is found by Spectal Vervice that ties 
T delivers 4 deprived him Virtute Liter. Paten. they being authorized Secundum tur. 
the Opinion mam Statut. Virtute Commiſſionis, for divers Conteinpts to the Or: 
of the Court, dinaty; tho the particular Cauſe is not found, pet it is good, am 
arc bo rp oy Fug, dach 5 115 the 1 to by 1 given, ag wel 
ion. ds ik it had been given by the Ordinary; becauſe the King might be. 
| — tore the Statute of El. Af Senner by his ene 106 10 
well, for proceed according to the Eccleſiaſtical Law; àlid here it appears that 
| pony this Praceeding was againſt a Spiritual Jerion, and by Ecclefiaſi 
Ecclegaftica) Cl Cenlure, ſcil. Deprivation, and not againſt a Man according 
Perſon ot his tu the Statute of 1 El. and therefore the Court ought to gily 
Benefice as Ctenit to their Sentence, without ſhewing the Cauſe in parttcuilar, 
peltsrve Trin. 11 Car. B. B. between en and Nat, adjudged upon a 
.. Special Verdict. This concerned one Huntley. Jntratur M. 8. Car, 
and when Bot. 508. and this agrees with Caudrey's Cale, Co. 5. ). and the 
the Jury Court vouch'd the old Book of Entries, Tit. Abbe 1. where it is 
finds that be pleaded to be made by Commilllon generally. But Nota, that the 
<d. he the Court ſeemed that if ſuch Sentence had been grounded meerly upon 
Special the Starute of 1 El. againſt a Layman, that then the Cauſe of the Sen- 
Cauſe does tence ought to appear to the Court, by which it might appear to the 
50 *pecar Court, that the Matter for which the Sentence was given was wich. 
the Verdict in the Juriſdiction of the High Commiſſion. 
or Sentence, yet it is good enough. | 


— 


„ Of what Effect it ſhall be in our Law. 


Se 1, IF the Clerk of J. S, be admitted and inftituted, and aſter the 
Rot 8 Clerk of J. D. is Admitted, Jaſtituted and Juducted, which 

191 & 227. 19 void, becaule the Church was full betore, and ſo this a Super 1n- 

Paſch. and ftitution, AND after the Inſtitution of the Clerk of ]. S. is ſentenced to 

Trin. 13 be Irrita & Nulla, (becauſe he was inſtituted contrary to a Caveat eu 

1 —— 7 R _ tered, admitting this to be a good Cauſe) yet it ſhall not fo relate to 
j| | Hill. 15 Jac. make ry 2 of the 2 of J. D. good ab Ini- 
=: E tio, which was void before. Pil. 15 Jac. B. R. between H:rching 
0 - dae In- and Glover aDJuDged ; for other wile by ſuch Yeans a Purchaler ma? 

105.4: © be utterly defeated of his Temporal Inheritance, becauſe this Seu 

fands good, tence may be after 6 Months; for then he is without Remedy, 

tho' a Ca- EY | Tr es 
veat was entered, and the Eccleſiaſtical Court cannot meddle with it. Litt. R. 165. Stevens v. Criſp. 


2. Jf a Layman be admitted, inſtituted and inducted to a Bene 
ice, and after 6 Months he ts deprived, becauſe he is a Layman, and 


a Sentence of Nullity of his Admiſſion, Inſtitution and Induction, 
vet it ſhall not ſo relate to make a Title of Lapſe to the Ordinary; tor 


— otherwiſe 
 MVSEVM 
BRITANNICYMI 


* 


3 OC 


otherwiſe by ſuch Means the temporal Inheritance may be taken 


© when it is returned that a Clerk has no Lay-tee in his 


F Matter wherefore Execution ſhould not be granted, then a Writ ſhall be awarded to the Biſhop to 
& levy Execution de Bonis Eccleſiaſticis Gibſ. Cod. 17. | PE 


We he. FD. * 


1 S Gs | men 


_— 
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away, D. 3 El. 294. adjudged, 


—— 


(Q. e) C "Cog, Sr 9; 


1. Rot, Parl. 15 HE Clergy prayed that they ought not to be Prynne's 
E. 3. N. 19. J taken nor impriſoned without Cauſe or Pro- 5 


dels of Law by the Miniſters of the King by his Commandment, xe. 1. 
againſt the Law and Vlages of the Land: To which the 15 an⸗ 
l 


(wered, that his Intention is not to do contrary to the Law, but if 
any is taken by Command of the King, it is done tor juſt Cauſe by 
the Ordinance made in the Parliament ot Northampton c. Such IOt⸗ 


tition by them made 15 E. 3. N. 21. againſt Impriſonments made 


ok them by the Juſtices. 


2. Rot. Parl. 15 E. 3+ N. 22. 30. The Clergy op ain, that Prynne's 

| 2 8 Baͤpltwick, Ty . 
immediately a Capias is awarded, where they ought to ſend a Writ to 25 by . 
the Biſhop his Ordinary, t9 cauſe him to come; and when any Clerks x». 35. 
are condemned before them for any Sum kor any Cauir, the Juſtices If a Sir 
command to levy the ſaid Sum, without ſending to the Biſhop his mere 
Ordinary, by which Commandment the 144 enter the „ens Neuf“ 


Fee of Holy Church, and the Goods and Chattels #c. To which gene, 


the King answered, The jrocels atorelaid is allo wable hy the Laty or upon a | 


of the Land, and has been Time whereof Memory ct. And it ig tin 
not the Intention of the King, that any Lapman enter the Fee of Auna, 


Annuity, 


Holy Church againſt the Privileges and Franchiles thereof, and the Je- 


| riff returns 
that the Defendant is Clericus Beneficiatus nullum habens Laicum Feodum &c The Plaintiff ſhall have a 


Writ to the Biſhop of the ſame Dioceſe, to warn the Defend int; and if he appears not, or thews no 


In an Action of Acco unt &c. the Body of a Clergyman ſhall not be arreſted by Capias, but the Sheriff 
can only return Quod Clericus eſt Beneficiatus &c Gibſ. Cod. 15 Nor upon Starure Staple or 
Statute Merchant ; for which Purpoſe there is not only the Clauſe in the Writ, Si lienis fir, Regitter, 
fol. 146. 147. but a Special Writ, forbidding the Sheriff to arreſt him; or if he be taken by ſuch Pro- 
ceſs, a Writ is provided for his Diſcharge. Gibſ. Cod. 15. DTD 23 OT EEneng 


3. Rot, Parl. 45 E. 3. N. 15. Becauſe in this preſent JIatlia- DAN 


ment it was ſhewn to the King, by all the Lords and Commons of *0! 22'- 
Engtand, that the Government of the Realm has long been made 


Prynne's 


1 by People of Holy Church, which are not zuſtifiable in all Caſes, by Corr Rec. 


which great Milchiefs and Damages have happened in Time paſt, Abr 132. 
and more might happen in Time to come, in Oilherilon of the No.5. 
Crown, and great Jrezudice of the ſaid Realm, by diverſe Caulcs 
which one might declare, they pray char Lay-people and no other be 
choſen Chancellor, Treaſurer, Clerk of the Privy Seal, Barons of the 


+ Exchequer, Chamberlains of the Exchequer, Comprroller, and alt 


other Great Officers and Governors ot the Realm. Antwer, The King 
will ordain upon this Point as to him ſhall ſeem belt by the Advice 
of his good Council, f | 3 
4. Belides the many Confirmations of the Great Charter in Parlia- 
ment, (which included a Confirmation of the Rights and Liberties of 
the Church and Clergy) and belides other general Confirmations of the 
Rights of the Clergy, in Conjunction wirh thoſe of the Laity, there 
haye been divers Acts and Clauſes, eſpecially in Favour of the Clergy. 
Accordingly divers of our Kings before rhe Conqueſt (particularly 


| Edvard the Elder, Edgar, Canutus, and Edward the Cenfeſſor) begin their 


Laws with ſpecial Proviſions for rhe Liberties of rhe Clergy, of which 
thereſore the Uſage ſince is only a Continuance. And 'tis Were 
| 5 . That 
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that many of the Confirmations were made at the ſpecial Requeſt of the 
Commons in Parliament, whoſe Petitions frequently began with ſucha 
general Clauſe, in Favour of the Church and Clergy. Gibſ. Cod. 5. 
and fee Ibid. to pag, 22. —_ 


„ 


A Pr., (Q. e. 2) * Ordinary, and Power of the Ordinary. 
liament we YT 

d the Bi- | 11 PET 2 FP | | bs 
prince” 1. "DE Ordinary himſelf, without'any Canon or Cuſtom, can: 
called Or- not command any Lay man to obſerve any new Ceremony in the 
diary, and Church. 1 | 


ſo taken at | | 
the Common Law, as having ordinary Juriſdiction in Cauſes Ecclefiaftical, albeit in the Civil Lay, 
whence that Word (Ordinarius) is taken, it ſignifies any Judge authorized to take Cognizance of Cauſes 
Proprio ſuo ſure, as he is a Magiſtrate, and not by Way of Deputation or Delegation. The Word 
(Ordinary) doth chiefly take Place in a Biſhop and other Supertors, who alone are univerſal in their 
Juriſdictions ; yet under this Word are compriz'd alſo other Ordinaries, viz. Such as to whom ordinary 
Juriſdiction doth of Right belong, whether by Privilege or by Cuſtom. Godolp. Kep. 23. cap. 3. 


2. As if the Ordinary commands, that no Feme after ſhe has hay 
a Child, ſhall be Churched, it, when ſhe comes within the Cynrch- 
door, ſize does not kneel dawn, and make her Orizons towards the 


7 


Ealt, and allo come in a Vail, this Command 1s not lawful, be⸗ 
caule there is not any Cultom ſince the Reformation, nor any 
Canon tor it ; and alſo the Manner ot Churching ts or dained by the 


Book of Common Praper, which is confirmes by the Statute of r 
EL and the Drdinary of himſelt has not any lucy Power to tmpoſe 


ſuch new Ceremonies upon the Laiety, JI. 20 Ja. B. KR. in one 


Shipdan's Cale, the Wite of an Alderman of Norwich, who was er: 


communicated by the Chancellor there Er Dificto ; reſolved by Lee 
and Chamberlain, contra Houghton, and Day given why Iroht- 

bition ſhouid not be granted. But it was ſtay'd, becaule it was 
5 cerethed by Diverſe Biſhops to be the common Cuſtom of the Church of 

ngland. | 85 

It was agreed that the Ordinary in his Viſitation, ſhall make the Pa. 

riſſioners ſuſtain their Bells, Ornaments Sc. Br. Depolition, pl. 2. cites 

11 H. 4. 12. 55 . 


*** — 
— 


RANA (R. e) _* Depoſition, And what ſhall be Cauſe to depoſe. 


> WoeL 331. 


Deprivation 1. 47 F an Abbot aliens his Land which he has in Right of the Houſe, 


:5 an £.ccle- 


| ſiaſtical Cen- Ps he ſhall be + Depoſed as a Dilapidator Domus. 20 I). 6. 46. | 9 
hure, by ; E. 4. 34 adjudged accordingly 29 E. 3. 16. | | . N e 
_ which a : | | 


Cleroy man is deprived of his Benefice. Degradation is an Eccleſiaſtical Cenſure, whereby a Clergyman 
is deprived of his Orders It is otherwiſe called Depoſition. A Sentence may not only be given or this 


Purpoſe, bur rhe Clerk may be ſolemnly ſtripp'd of his Clerical Habit. Wood's Inſt. 


$S.C. cited 9 + 98. b. Trin. 13 Jac. in Bagg's Caſe.—8. C. cited 11 Rep. 72. b. Paſch. 13 Jac. in Mag⸗ 


| n Collede's Caſe, cites 2 H. 4. 3. b. and 11 H 6. 35E. 1.—4 Br. Depoſition &c. pl. 4 cites S. C. 

ter th by the Opinion of Lord Coke 3 Inſt. 204. is a good Cauſe of Deprivation; but ſome 
think the Authorities he cites in the Margin do not prove it, viz. 29 E. 3.16. Where it is true there 15 
not one Word to that Purpoſe. And 3 H. 4. 3. is only the Opinion of Serjeant Tyrwhit, where Thirn- 
ing Ch. I. is of Opinion, that if a Biſhop, Archdeacon &c. committed Watte in cutting Wood which 


they had in Right of the Church, they were not puniſhable at Common Law ; and then demands of the 


Bar how the Party could be puniſhed in the principal Cafe? Whereto Tyrwhit anſwers, He ſhall be 


depos'd as a Dilapidator of his Houſe ; and hirning replies, Let thar be as it will, (i. e. by Common 
Law) yet by the Law of the Land he is not puniſhable. Notwithſtanding which I think clearly, ther 
N | | | LE at 


Prerogative of the King. 233 
at Common Law an Action of Waſte lay for Dilapidations in Eccleſiaſtical Houſes and Buildings; and 
that therein the Place waſted was recoverable, which was Tantamount to a Deprivation. War” Clerg. 
Law 54. 55. 

415 the 9 E. 4. 34 Ir is held per Moile J. that if a Son gives an Abbot &c. 10 1. to pray for the 
Sonde“ is Father, and he ſpends the Money, he ſhall not be deprived, becauſe he received the Gift in Jure 
Proprio (or in Jure Perionz) but if he alien'd &c. any of the Abbey Lands, he might be deprived ; for 
thote he had in ſure Domus. And it ſeems to me there is the like Reaſon for a Deprivation, where 
Waſte is done in Houſes or Lands held in Jure Eccleftiz., Watſ. Clerg. Law. 55. . | 

ho' in Equity Deprivation may well belong to Dilapidators, yet that it hath ever been inflicted, ap- 
pears rot by any Thing that is alleged either out of the Books 56 Common or Canon Law, which ſpeak 
only of A/ienations. Gibſ, Cod. 1116. 35. 17 5 | 


2. Before the Stature 18 El. cap. J. if an Jncumbent had been con- Hob. 288 to 
victed by Verdict of Homicide, and could not purge himſelf of it, this 294.8. _ 
had been Cauſe of Deprivation, Trin. 15 Ja. B. B. between Cr. f 430. 
Serie and Williams, Per Curiam ; for he was Criminoſus. | S. C. by 
3. But otherwiſe it had been ik he had purged himſelf thereof, ag Name of 
| was agreed in the ſame Cafe. LY wrt — 
| 4. But now th the Purgation be taken away by 18 El. cap. . pet 

the Crime remains, and the Convictton by Verdict of Homicide 
ſhall bind htm, and fo he may be deprived for it. Tr. 15 Ja. B. N. 
between Ser/e and Williams. Relolved per totam Curtam, and Pro⸗ 
hibitton dented. '' Contra, Mich. 27, 28 El. B. Rotulo. 2574. be- 
tween Nichols and Cafe. Prohibition denied in ſuch Cale. 

5, Tf a Parton ſpeaks againſt rhe Book of Common Prayer eſta⸗ 
bliſhed by the Statute of x El. This is good Caule of Deprivatton 
by the Eccleſiaſtical Law, without any Aid of the ſald Statute ; for 
he who ſpeaks againſt the Peace and Quiet of the Church is not 
worthy to be a Governour of the Church. Co. 5. Czwdrz's Cale 
F b. adjudg'd. And fame Cale, 3) El. B. B. Cr and Acton, 

+ tho it was objected that it was but Malum Prohibitum. And this 
+ Power of Deprivation is not taken away by the lald Act from the 
Ordinary for the firſt Offence being in the Atlirmative. And allo 
2 expreſs Proviſo which ercepts it. Co. 5. Cawdry . 
6 BY the Common Law there are two Sorts of Degrading ; one Sum. 
mary, by Word or Sentence only; and the other Solemn, by diveſting 
the Party degraded of thoſe Ornaments and Rights which are the En- 
ſigns of his Order or Degree. Gibs. Cod. 1104. | YO REN 

7. The King without Parliament may make Orders and Conſtitutions 1 : 270 7 
for the Government of the Clergy, and may deprive them if they obey nor. a in 5 
Cro. J. 37. at an Aſſembly of all f ae and of the Archbiſhop of — 
Canterbury, Biſhop of London, and divers of the Nobi lit. der. 

8. * Hereſy, Schiſm, Irreligion, Perjury, and Excommunication are „Pal. 81. 
good Caules ro deprive a Clerk; fo of Homicide, if he be attainted and pl 19. Per | 
not pardoned ; otherwiſe, if pardoned ; for Pardon reſtores him to the Bendloes.} =_ 
Benefit of Law. Jenk. 259. pl. 55. cites Hob. Searle's Caſe. 8 = 
9. It was refolv'd, that if Bithop, Archdeacon, Parſon &c. abates al 
the Trees, this is good Cauſe of Deprivation. 11 Rep. 98. b. Trin. 13 
Jac. B. R. in Bagg's Caſe; and cites 2 H. 4. 3. b. accordingly, _ 
10. Where a Statute makes it a Part of a Biſhop's Office to tender Oaths 
on Ordination of any Perſon, if the Bithop diſobeys it is good Cauſe of 
Deprivation; and then the Metropolitan may proceed againſt him for 
doing contrary to the Duty of his Office, but not ro punith him as tor a 
Temporal Offence. 12 Mod. 239, 240. Bithop of St. David's v. Lucy. 
II. Miſapplying Revenue is Caule of Deprivation, 12 Mod. 240. Mich. 
lo W. 3. Bithop of St. David's v. Lucy. | 
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1 (S. e) * Guardian of the 4 Spirttualties. The Guar. 
Hobo dian of the Spiritualties. % 75 of Common 
and Juriſdic- Ri ght. | 


tion of this 
Office in the 


Church is 1. Af Common Right che Dean and Chapter is Guardian of th 
very ancient, () Spiritualties ot che Metropolitan in Time of Dacation, . 


and was in 
Ute before | | | | | | 
the Time of E. 1. This Eccleſiaſtical Office is in Being immediately. upon the Vacancy of an Archi. 
epiſcopal See, as when a Eiſhoprick happens to be vacant. Godolp. Rep in the Introduction 9. 
+ Spiritualries are all Manner of Juriſdictions of Courts ; As to grant Adminiſtrations, to prove 
Wills, to grant Licences to marry &c. Sav. 52. Paſch. 25 Eliz. Anon. | 


Ot Commen 2, Of inferior Biſhopricks in Time of Vacation the Dean and 
chr oy he Chapter of the See of Common Right is Guardian of the Spiritual 
Dean avs Dub. 17 E. 3. 23. b. And there it is fatd by Stouf, That i 
Chaprer, de. Time of K. +. and always before, the Metropolitan was Guardian 
« vacavie till the Time of H. 3. and then by Default Compoſition was taken 
of the Bi- | Oe” i . | 
ſhoprick, is tor it. | | | | | 0 
Guardian of 5 Xs | RE | 
the Spiritualties, as appears T. P. 17 E. 3. 23. but now the Archbiſhops have uſed to have an 
way of Compoſition, as Great Lords will incroach all into their own Hands. Per Coke, Ch. ſu | 
But by Doderidge every Archbiſhop is Guardian of the Spiritualties of all the Biſhops within his Pro- 
vince, but ſede Vacante of his own Dioceſe the Dean and Chapter thereof is Guardian of the Spiritual. 
ties. Coke ſaid, that this commenced by way of Compoſition, but that originally it was not fo, but the 
Dean and Chapter was Guardian. But Doderidge ſaid, It does not appear ſo by our Books, no Mer- 
tion being made of any ſuch Compoſition, but that the Guardian of the Spiritualties is to be according 
to the Difference berween a Province and a Dioceſe. 3 Bulſt. 156, 177. Paſch. 14 Jac. in the Cafe of 
Grange v. Denny. i | wb 9755 | | 


In aProbibi- 3. 5 E. 2, Quare Impedit. 165. admitted, that during the vr 
Archbiſhop cancy of the Biſhoprick ot Durham rhe Archbithop of York is Guat: 
leaded a Dian of the Spiritualties. SO £4 
Fake, | | | | £55 g | | = 25 55 ; 
That he and his Predeceſſors have Time out of Mind been Guardian to the Spiritualties of the Biſhop- 
rick of Durham, ſede Vacante ; and Iſſue was joined thereupon, and tried at the Bar this Term. Hale 
ſaid, De jure Communi, the Dean and Chapter were Guardians of the Spiritualties duting the Vacancy 
as to Matters of Juriſdiction ; but for Ordination they are to call in the Aid of a Neighbouring Biſhoy, 
and ſo is Linwood. But the Uſage here in England is, that the Archbiſhop is Guardian of the Spiritu- 
alties in the Suffragan Dioceſe, and therefore it was proper here to join the Iſſue upon the Uſage. 
There was much Evidence piven, That anciently during the Vacancy of Durham the Archbiſhop had 
exerciſed Juriſdiction, both Sententious and other, as Guardian of the Spiritualties ; But ſince H. $th's 
Time it had been for the moſt Part adminiſtred by the Dean and Chapter. And the Verdict was here 
for the Dean and Chapter. 1 Vent. 225. Mich. 24 Car. 2. B. R. The Dean and Chapter of Durham 

v. the Lord Archbiſhop of York. JFC 5 r 


4. 23 E. 1, Rot. Claul. emb. 4. Prior de Eccleſia Chriſti Cu- 
tuar. Guardian of the Spiritualties in Time of Vacation of che 
Archbiſiopri cc. E 5 
FJ. Df the Archdiſhoprick of Canterbury che Dean and Chapter is 
 .._____ Guardian of the Splritualties in Time of Vacation. 
| Where the 6. Of the Archbifhoprick of York the Dean and Chapter is Guatdl 
"an of the Spirituatttes in Time of Hacation, and not the Archbiſhop 
Toei, the Af. Of Canterbury, becaliſe it is a diſtinet Province, and not fubord/ 
. xropolitan nate to the Archbiſhop of Canterbury, Contra, 31 Þ. 6. 10. W 
 ſ-all bare qmitted ; for there a Parſon of the Province of Bork had Aid of the 
| - : 855 Metropolttan, Guardian ot the S ritualties : of the Archbiſhop of 
= Ke cs Vork in Time of Vacancp ok the Archbichoprick. Mo 

emporalties . | | | | 8 
as x7 w/o Biſhopricks, and if Aid be to be had by a Parſon of the Archbiſhop of York at that time, 
he ſhall have it of the Metropolitan; And ſo ſee that Canterbury is a more High See than Vork, and!! 
ſeems that at that Time he may commit the Adminiſtration, Br. Ordinary, pl. 22, cites 31 H. 6. 19- 


7. The 


SS CD. >. aaw -. * MO 


1 DE Guardian of the Spiritualties may Admit and Inſtitute. 5 P. Arg. 


aud Effect as if they had been granted under the Name and Seal of the Arch- 
| biſhop, tb ade as ds Fe abc 


. 2. 3. 


— 


Prerogative of the King. 235 
5. The Church, when Diſdioceſan'd by Death, Tranſlation, or other- Latch. 237. 

wile, or Quaſi Viduata, hilt the Biſhop is employed about Tranſmarine 8.0. 

Negotiations in the Service of the King or Kingdom, the Law takes 

Care to provide it a Guardian Quoad ſuriſdictionem Spiritualem, du- 

ring ſuch Vacancy of the See, or remote Abſence of the Biſhop, to whom 

Preſentations may be made, and by whom Inftitutions, Admiſſions &c. 

may be given; and this is that Eccleſiaſtical Officer, whether he be the 

Archbiſhop, or his Vicar General, or Deans and Chapters, in whomſoever 

the Office reſides, him we commonly call the Guardian of the Spiritual- 

ties. Godolph. Rep. in the Introduction, pag. 9. 


See Aid of a 


AE . EY R_ : : | | Common 
(T. e) Guardian of the Spiritualties. Mat Thing 3 
he may do. EY pl 1. 


5 17 E. 3. 234 at. 35. 


. „ 
Caſe of Evans v. Aſcough. 


2. 2 E. 1. Rot. Pat. Memb. 5. The King preſented to the Guar- 


dian Of the Spiritualties ot che Archbiſhoprick of Dublin in Ireland, 


Sede vacante, tor a Church in Ireland. Sh EN, | _ 
3. The Guardian of the Spiritualties ſhall cry Baſtardy. 41 AM, Tria (U.) 


29, adzudged. pl. 8. and 


4. 22 E. 1. Rot. Clauſo Memb. 11. Dorlo, Letters directed to (2) pl. 2. 
all the Biſhops ro make Orizons for the Journey of rhe King into 
France, and in the Vacancy to the Guardian of the Spiritualties. 

5. 23 E. 1. Rot. Claul. Memb. 4. Prior Eccleſiæ Chriſti Can- 
tuar. Guardian of the Sptritttalttes, in Hacancy of the taine Arch- 


biſhoprick, had a Felon delivered to him, 


6. Debt lies againſt the Guardian of the Spiritualties, as Ordinary in 
the Time of Vacation. Br. Ordinary, pl. 24. cites 17 E. 2. and Fitzh. 
Brief $22. . 5 ED 5 

7. The Guardian of the Spiritualties ſhall try the Iſſue of Able or Not 
Able in Quare Impedit between the Plaintiff and the Biſhop, where the 


Archbiſhop is dead and the See void, and the Biſhop refuſed the Clerk. 
40 E. 3. 25. b. pl. 32. Dory the Bithop of R. 


8. Guardian of the Spiritualties cannot confirm a Leaſe, Per Noy * 237. 
Arg. Palm. 461. Trin. 3 Car. B. R. in Caſe of Evans v. Aſcough, cites 


3 9 H. 8. cap. 21. F. 16. Enacts that if the Archbiſhoprick of Canter- The Guar- 


bury be void, then ſuch Manner of Licences, Diſpenſations, Faculties, [y- diane of the 


A dt 
ſtruments, Reſcripts, and other Writings, which may be granted by Virtue nn 


and Authority of this Act, fhall (during the Vacation of the ſame See) be had, Manner of 
done and granted under the Name and Seal of the Guardian of the Spiri- Juriſdiction 


tualties & the ſaid Archbiſhop for the Time being, and fall be of like Force et the 


Courts, as 


granting Li- 
| 252 ͤ » : + cences and 
Diſnenſations, Probate of Wills, Adminiſtrations &c. during ſuch Vacancy, and of Admitting and Inſtitut- 
ing Clerks preſented to them; bur they cannot (as ſuch) Conſecrate or Ordain, or Preſent to vacant Benefices. 
Wood's In. 25 « 8. P. Godolph. Rep. in the Introduction 9. 10. —8 P. Godolp. Rep. 39. 40. 


F. 17. Aud if be ſhall refuſe to grant ſuch Licences Ec. where by Law they 
bg ht to be gramted, in every ſuch Caſe the Lord Chancellor of England, or 
Lord Keeper of the Great Seal, upon Petition and Complaint thereof to him 
made, may iſſue his Majefty's Writ, directed to ſuch Guardian of the + 0 
riruaſties, requiring him by Virtue of the ſaid Writ, under a certain 
nalty therein limited by the ſaid Lord Chancellor or Lord Keeper, to grant the 
fame in due Form of Law ; otherwiſe (aud no juſt and rea;onatle Cauſe 


ſhewn 


the Power of 


— 
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. „ 1 . | i 3 
. I the Diocels ol Sarum, within the pamiet ol Safferton, is 
arith of Trowbridge, and 
in which Chapel che Parſon of Trowbridge had uſed to find a Chaplain 
to ſay Divine Service for the Jnhaqitants of the Hamlet, The Par- 


» 


236 Prerogative of the King. 


ſewn for ſuch Refuſal) the ſaid Penalty may be incurr d to his Majefty, and 

a Comimniſſion under the Great Seal, iſſued to two ſuch Prelates or Spiritual 
Perſons as ſhall be nominated by his Majefty, impowering them Ly Virtue 
of the ſard At to grant ſuch Licences Ec. as were ſo retuted to be grant. 
ed by the Guardian c. as aforeſaid. 

10. The King preſented to a Prebend then void, the Temporalties being in 
his Hands ſede vacante, and before of mes the King repeals his Preſenta- 
. on; Notwithſtanding which the Dean and Chapter being Guardians of 
the Spiritualties ſede vacante, inſtitute and inſtal the Preſentee. Aﬀter. 
wards the King reciting that the Preſentee was in Canonice inſtitutus 
ex ſua Præſentatione, ratified and confirmed him, He died Incumbent ; 
in the mean Time a Biſhop is created. The King ſhall have the Preſenta- 
tion again; for he was not in Ex Præſentatione Regis, and conſequent- 
ly the Confirmation void; and judgment was given (ut dicitur) tor the 
King. But the Reporter ſays, Quære if it be neceſſary to allege that the 

| Repeal was thewn to the Guardians of the Spiritualties before the Inſti- 
tution &c. ſo as they might have Notice thereof, as of a new Commiſ- 
ſion &c. D. 292. pl. 70. Trin. 12 Eliz. Anon. 
11. In a Quare Impedit the Plaintiff recovered, and had IVrit to ad. 
mit his Clerk direfled tu the Dean and Chapter, Guardians of the Spiritual- 
ties, the See of the Biſhoprick being then vacant, which is not return. 
able; and before Execution of the Writ a Biſhop is created. It was doubred 


whether the Authority to execute the Writ be ceas'd in the Dean and 


Chapter; and it ſeems that upon a Suggeſtion made to the Court of this 


Matter, Eo quod nihil actum fuit in Breve przdicto, anther Writ may be 


awarded to the Biſhop, and may be returnable if it pleaſe the Party &c. 
D. 350. pl. 19. Patch. 18 Eliz. Anon. | 3 ö 
12. In Caſe of Deprivation for not reading the Articles of Religion, as re- 
quired by Statute, the Notice to the Patron, in Caſe oi the See's be- 
ing vacant, oughr to be given by the Guardian of the Spiritualties, ro 
make a Lapſe accrue. D. 379. b. pl. 54. Paſch. 22 Eliz. Anon. 
13. It was a great Queſtion upon a Demurrer in Law, It a Lapſe de- 


vclves to the Ordinary, and within thoſe 6 Months, the Ordinary is 
It the King, or his Metropolitan, thall _ 
preſent to that Lapſe, in default that the Patron does not preſent. Noy 


tran/lated to another Bithoprick 


Attorney ſaid, That the Warden of the Spiritualties ſhall preſent, who- 

loever he be. Noy 69. Anon. cites Dyer 78. pl. 103. 1 
It ceaſes 14. When the Biſhop is confirmed, then the Power of the Guardian of 
after he is /e $pirirualties ceaſes, and he may conſecrate Elects, confer Orders &c. 


hoſen by f 3 
eng * Lat. 246. in Caſe of Evans v. Aſcough. 


Rep. 69. in Trollop's Caſe. The Books of Common Law differ much concerning the Time when the 
Power of the Guardian of the Spiritualties ceaſes, and that of the Biſhop commences. Some ſay, upon 
the Election of the Biſhop, others not till Confirmation. And again others, as to all Miniſterial Acts, 


upon Election; and as to Judicial, upon Confirmation. But as the Matter is, underſtood and practis'd | 
at this Day, the Power of the Guardian of the Spiritualties ceaſes not till Confirmation. Gibſ. Cod. 132. 


133. —Godolp. Rep. in the Introduction, pag. 9. ſays it ceaſes as ſoon as a new Biſhop is conſecrated to 
that See that was vacant, or otherwiſe tranſlated, who needs no new Conſecration. e 


— 


. e) Eccleſiaſtical Courts, High Commiſſion.” 


a Chapel of Eaſe, which is within the 


ſon of Trowbridge retuſed to find one to ſay Divine Service accor- 
dingly ; He may be ſited for this before the High Commiſſion ; for tho 
it be not any of the great Exorbitant Ditences, pet this Dffence ts 
Jaublick, and not Private; For he refuled to celebrate divine Service. 


JI. 6. Ja. B. between / J. Vnienx and Paller. Contra JI. 6. Ja. B. 


2. 


Ye 2 anti 


Prerogative of the King. ED - 
2, 4 Parſon may ve ſued in the High Commiſſion Court for 


preaching agatnit the cok of Common Prayer, and refuſing to cele- 
brate divine Service according to it; Fot it is a Publick Dffence. 
B. B. Cheyney and Franklin's Cale ddjudged. M. . Ja. B. Parſon 
Hunſielil's Caſc. Per Curiam adjudged. ; 
z. A Man cannot fue a Contract ot Marriage before the High Com- 
miulioners ; BLeauie this is a Civil Cauſe, and from their Sentence 
no Gppeal lies. H. 8. Ja. B. between Cord and Huaticy, Reſolved, 
aud zrohlbition granted. Tor 

4. A Divorce (atnot be {ted before the High Commiſſioners, Be- 
caule it is a Civil Matter, and not criminal, and therefore a Otvorce 

cannot be fied betare thein ; Becauſe no Appea! can be ſued thereupon 
they being the bighelt Court; But ought to be before the Ordinary. 
M. 8. Ja, B. per Clirtain, and Prohibition granted accordingly. 

5. A Pan cannot be iu d tn the High Commiſion for the Profu- 
nation oi rhe Sabbath, but ought to be ined tor it before the Ordinary, 
M. 8. Ja. B. per Curtam. 5 . 

6. So a Man cannot be ſued there for carry ing of Wood upon a In Atmere's 
Holyday, ds St. Luke's Day; But ought to be ſued before the pe 2 | 
| Ordinary. M. 8. Ja. B. Amer 8 Cale, per Cook. he ke. 
J. So a Man tall not be ſued there tar Keeping of Open Shop upon a Court of 
E HolyDay. M. 8. Ja. B. 3 of Exche- 
E ally, reſolved that the High Commitioners could not puniſh any Man for cerbine on a * * | 
it b2 a blarter of Eccleſiaſtical Conuſance, bur ought by the true Meaning of the Statute of 1 Eliz, to 
be puniſhed by the Dioceſan 4 Inſt. 332. | | | 


$, The Vicar of the Church of D. cannot ſue the Parſon of the ſame Noy 149 8 C. 
Church (who has the Advowſon appropriate) betare the High) Com- „ C. cited 
miſioners tor a Penſion iftuing out of the jParſonage, the Parſonage e 
ing late arcel of the Joticlſions of a Monaſterp, becauie this n,, 
Coitrr was appointed far exorbitant Offciices, and not for Meum Caf, by 
& Tuun, uetween Party and Party, and the Statute of 34 H. s. ro 5 
hag ordainen that Suits may be for luch Heuſtons in the Court of g. TE: 
the Dromarp. . 5. 5. Jad. B. between Roper and Bullrote. Adjudged Key 45.8.C. 
per Cüriam. „„ : 3 | B Name of 

Sir Anthony 


Koper's Caſe ſays it was reſolved, That the faid Commiſſioners had no Authority, nor Commiſſion in 
the aid Caf. N | . 5 | e 


9. Ik one ſires another in the High Tommiſſion, for nor ſtanding at T 
the Rehearſal ot the Creed, hlit fitting and ſaying; that the Conſtitutions Fol. 22 5. 
ot the Biſhop were not Lege Divina [A JIrohibition will be granted] — 
becauie it is nor any Enormous Dffence. M. 8. Ja. B. Jenucr 8 
Caſe. per Curiam. . 1 
| 20. 5fa Feme ſhes for Alimony againſt her Baron in the High pen 85. 
Cammmaio a {r9jtvition lies, becaule it is not an Enormous Crime Car. 8. C 
bthin the Words of the Starute of 1 El. but a Civil Cauſe, Which and Banks 
belongs tothe Ordinary of the Place where #c. MY. 17, Car. B. per Ch. J. fad 
Curtambetween Ie Poe and his Wife, a I Srohibitlon granted. A ous 
Between CH, and his Wite Prohibition granted. Between Sir precedents 
Edmond Plowden und his Mife M. 8. Ja. Rot. 912. Langron's Calt JI, that theHivh 
8. Id. Not. 2090. Multon' g Cale Mill. 8. Ja. Rot. — Furye's Cale. Commiſſion = 
P. 4. Cor, Aut. 1603, Hanye's Caſe Mich. 4 Car. Maple's Dface, =. 34 
Luck's Caſe. And therefore in King James's Time, it was reſolved o, ard 
by all the twelve Judges, That they ought not to hold JIlea of Alt- granted the 
nionp; And upon that, Allmony was lett out of their Tommitſion fame, yer ir 
kor five Bears after. 7 Ja. Rot. 1154. + Lanedale's Caſe. Prohibition bing 
granted. And in B. B. divers impriſoned tor Altinony, at leaſt 20, 1 45 
[Were] batlen. | | od od in 
| Ws | their Com- 
miſon, that it does not make it Law if it be not within the Statute of 1 Eliz to which Crawley, Reeve, 
ana Foſter agreed; And they all agreed. That they may as well charge my Jar d with a Rent- 
Charge, as Grant Alimony out of it. +12 Rep. 58, 59, 60. Mich. 6 lic. 8 C. - | 
EE. ; 0 0 on 11. The 
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The High 11. The High Commiſhon Court, which was erected in virtue of 
Commiſion 


Court in I El. cap. 18. being abolithed by Stat. 16. Car. 1 cap. 1 x. the Extent and 
Cauſes Ec- Exerciſe of that Authority are nom Matters of mere Speculation, and Cu- 
cleſiaſtical, rioſity; and therefore it may only be obſerved, in general, that, «why; 


was 2 Let- that Court ſtood, there were many and great Conteſts between it and the Courts 
ters Patents 


ang that by of Weſtminſter - Hall concerning the Extent of the Furiſcliction aligned 

and limited by this Act; The Commitfioners, on one hand, not confinins 
Force and . y : 7 7 nung 
Virtue ofthe themſelves to ſuch Crimes as © properly be called Enormous (Hereſy, 
Sratute of 1 Schiſm, Polygamy, Inceſt, and Recufancy) but taking Cognizance of 
Eliz. Ti. Adultery, Alimony, Defamation, Laying violent Hands on a Clerk, 
ſhe Title b ban fel 5 het ee e * b. 
whereof is, Miſbehaviour of Clergymen in their Functions, and the like, the Cog. 
An Act re- nizance of which, the Judges affirmed to belong, of right, to the ſtand. 
ſtoring to ing Eccleſiaſtical Courts, and not to be Enormities within the Meaning 
the Crown of this Statute; alledging further, that the Exerciſe of Juriſdiction, in 
the antient . Sung 9 . . ; 
Juriſdiction theſe and the like Caſes, by the High Commiſſioners, would not only 
| Ecclefiaſ= prejudice all the Biſhops of England in their Eccleſiaſtical Juriſdiction, 
tical &c. the but would be alſo grievous to the Subject, who muſt be drawn up fron 
| = 3 all the remote Parts of the Realm, when, beſore their own Dioceſan, 
might, if they might receive Juſtice at their own Doors. Much of this kind is to 
-they were be met with in the Reports of that Time, particularly in my * Lord 
competent, Coke; who itrenuoully reſiſted the Encroachments ot the High Commiſ— 
that is, if ſion; and he, and the other Judges, reſtrained them, in many Inſtances 
they were dy Probi dit bf. Cod | | ) 
Spiritual y Prohibitions. Gibſ. Cod, 50. | 
Perſons, 1 


proceed to Sentence of Excommunication What the Power of this Court was, and whether they might 
in Cauſes Eccleſiaſtical, proceed to Fine and Impriſonment, is at large examined by the Lord Coke in 
the 4th Part of his Inſtitutes, where he reports the Judgment and Re ſolutions of the whole Court of 
Common Pleas thereon, Paſch. 9 Jac. Reg. upon frequent Conferences and mature Deliberation, ſet 
down in Writing by the Order and Command of King James, likewiſe whom, and in what Caſes the 
Eccleſiaſtical Court may examine one upon Oath, or not (there being a penal Law in the Caſe) and whe- 
ther the Say ing, Quod nemo tenetur ſeipſum prodere, be applicable thereunto. Godolph. Rep. 118, cap 
11. S. 14. cites Trin. 13 Jac. B. R. Burroughs, Cox &c. againſt the High Commiſſioners, Bulſtr. Par.. 
—z Bulſt. 43. to 54. —— * See the 12 and 13 Reports throughout, & thInſt. 324 to 335. | 


— 


IE 6 — 


(X. e) Convocation of the Clergy. [ Pozoer of Convening, | 


- nuns 1. THE Archbiſhop of Canterbury cannot hold a Council for his 


Tr.5]% .- _ Province without the King's Licenſe ; For ſuch Council held 
© vocation op Hubert Archbiſhop of Canterbury was prohibited by Fitz Peter 
cannot a. Chief Juſtice, becauſe he had not the King's Licence; But he would 
(beef at, not obey it, Speed, 4877. 5 f . 
cle eich. 2. 13, El. 3. Rot. Parl. M. 1. There is a Writ for a Convoca- 


Sur Rent of tion of the Clergy of the Province of Canterbury at Paul's, and 


te King. 2. unother for the other of Bork. Vide Statute 25 H. 8. cap. 19. where 
Nor _ the Clergy of England acknowledge, that the Convocations of the ſame 
Ne Clergy is, and always hath been, and ought to be aſſembled only by 

err to conſti- the King's Writ. „ e > 
tute any Ca- 5 . 1 855 3 5 | 
nons without Licence 3. Nor execute any, which, upon Conference, they ſhall conclude upon without 
| Royal Aﬀent. 4 Nor after Reyal ent, but with theſe four Limitations 1. That they be ot again} 
_ the King's Prerogative. 2. Nor againſt the Common Lacy 3. Nor againſt any Statute Law. 4. Nor agaiult any 

Cuſtom of the Realm. And all this appears by the Statute. 25 H. 8. 19. and this was but an Affirmance 
of what was before the ſaid Statute. 12 Rep. 72. Trin. 8. Ja. —— Orig. is (et) | 


3. The aten is under the Power and Authority of che King 
21. C. + 45 + . d | | 

4. 23 H. 8. cap. 19. Enacts that, The Convocation"all be aſſe:n 
bled by the King's Writs = 


© x} 
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5. The High Court of Convocation is called the Convocation of the 8. P. Ibis. 
Clergy, and 19 the higheſt Court Eccleta/itcal, where the whole Clergy Lea 47. 
ot both Provinces are either preſent in Perſon, or by their Repreſenta- That amon 
tives. They commonly meet and fit in Parliament-time, conſiſtiug of the Laws of 
two Parts, v1z. the Upper-Houſe, where the Archbiſhops and Biſhops do H. 1. cap. S. 
fit; and the Lower Houſe where the inferior Clergy do ſit. This Court * M dne 

. rage SIR. $ . | ently called 
has the Legiſlative Power of making Eccleſiaſtical Laws, is commonly Ciel ge- 
called a National Synod, convened by the King's Writ directed to the 5e. 
Archbiſhop of each Province tor ſummoning all Biſhops; Deans, Arch- S. P. Wood's 
deacons, Carhedrals, and Collegiate Churches, aſſigning them the 'T'ime 1 
and Place in the ſaid Writ; But one Proctor ſent for each Cathedral %, 7 7570 
and Collegiate Church, and two for the Body of the inferior Clergy of two Proctors 
each Dioceſe may ſuffice. The higher Houſe of Convocation, or the are ſent to 


Houſe of Lords Spiritual, for the Province of Canterbury con/ifts of 22 che 3 
Biſhops, whereot the Archbiſhop is Preſident; the Lower- Houſe, or Houſe * 
of Commons Spiritual con/e/ting of all the Deans, Archdeacons, one Proc- conry ; but 
tor for every Chapter, and two for the Clergy of each Dioceſe, in all 166 in the Pro- 
Perſons, viz. 22 Deans, 24 Prebendaries, 54 Archdeacons, and 44 Clerks, "ce of Can- 
a "mt 4 | terbury, two 
repreſenting the Dioceſan Clergy. Both Houſes debate and tranſat?. on- only 3 
Iy ſuch Matters as his Majeſty by Commiſſion allows concerning Reli- ry Dioceſe. 
gion and the Church. The Archbiſhop of York at the ſame time, and As there are 
in the like Manner, holds a Convocation of all his Province at York, 88 | 
conſtantly correſponding, debating, and concluding the ſame Matters tion. % chere 
with the Provincial Synod of Canterbury. The Antiquity of this Court are tao Pro- 
of Convocation 73 very great, tor (cording to Beda) St. Auguitin An. /ocutors or 
686, aſſembled in Council the Britain Bithops, and held a great Synod. PO; 
The Clergy was never aflembled or called together ar a Convocation jj; 
by other Authority than by the King's Wait. Vid. Parl. 18 E. z. nu. ſometimes in 
1. Inter Leges Inæ, An. Dom. 72). Godolph. Rep. 98, 99. cap. 11. the Upper- | 
$2 > | | „ 75 | Houle, cho- 
2 Fo | 3 | „ ſen hy that 
Houſe; another in the Lower- Houſe, choſen there and preſented to the Upper Houſe. The Arch- 
biſbop is the Preſident, and prorogues and diſſolves it at the Direction of the King. For che Convocation 
is under the Power and Authority of the King. Wood's Inſt. 500. | | 8 
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- dd 


| See (X. e) 
„ 
Marg. — 


(V. e) The Power of the Convocation. ö 


** . 


| 3 35 | | See Canons. 
'T HE Convocation has not any Power to do any thing ro bind A Convoc. 
1 the Temporalty. 20 P. 6. 12 tion (ſays 
- | | ea ors | Ld. Coke, 
12 Rep. 72.) may make Conſtitutions by which thoſe of the Spiritualty ſhall be bound, (becauſe they 
ail, by Repreſentation, or in Perſon, are preſent) but not the Temporalty. By which it is to be 
| hoped, he did not mean, that when Canons and Conſtitutions are framed by the Eccleſiaſtical Legiſla- 
ture about Matters merely Spiritual, and being inforced by Eccleſiaſtical Cenſures for the Improve- 
ment of the Diſcipline of the Church, and confirmed by the King as ſupreme Head of the Church, 
that ſuch Confirmation has not Power enough to bind the Laity. This would look as if the Laity had 
nothing to be ſaved but their Eſtates, nor the Clergy any thing to do, but to fave themſelves. Much 
truer, undoubtedly, is the Doctrine delivered by Vaughan in the Caſe of Grove and Elliot. The 
Convocation, with the Licence and Aſſent of the King, under the Great Seal, may make Canons 
for Regulation of the Church, and that as well ccncerning Laichs as Eccleſiaſticks. All that is required 
of them in making new Canons is, that they confine themſelves to Church Matters. Upon the ſame 
Foundation he declares in the Caſe of Will and Good, that a Canon ſo made is the Law of the King- 
dem as well as an Act of Parliament. Gibſ. Cod. 95 4. ; | 


2, The Convocation has no Power to allow or difallow the Patents Br. Ordira- 
ef the King. 20, H. 6. 13, bo Rr EE. 
3. 2 I), 4. Rot. Parl. M. 24, a Writ ig granted by the Advice of To 
the Lords Temporal in Parliament ro che Sheritts of London, anv this 
IS itibicribed per ipſumRegem & Concilium in Parliamento, by Which the 
Sheriſts are commanded to burn William Sautre, who was before 
— EL a ana hoe SA cCondemme 
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condemned for a Relapſed Heretick by the Archbiſhop of Canterbury, 
Apoſtolic ſedis Legatum, and the other Suffragans, and all rhe Cler. 
gy of the ſaid Province in Concilio ſuo Provinciali Congregar. Juris Or. 
dine. | 

4. 31 H. 8. cap. 14. The ſix Articles are reſolved and agreed, (being 
Matter of Religion) by the Aſſent ot the King, the Lords Spiritual 
and Temporal, and other learned Men of his Clergy in their Convoca- 
tion, and by the Aflent of the Commons; bur afterwards they are 


enacted by the King, Lords Spiritual and Temporal, and Conn 


mons in Darliament, and No Mention ot che Convocation. 
F. 21 R. 2. cap. 2. 12. Enacted by Ailenc ot the Lords Spiritual 
and Proctors of the Clergy &c. 


Ly 


<ee Hereſy 6. 1 EL cap. 1. Provito that thoſe who ſhall have Jurigdiction by 
Ec. Letters Patents ſhall not have Power co adjudge Hereiy but in ſuch 
Caſes which have been betore adzudged cc. Or ſuch as hereatrer ſhall 
be ordered, judged, and determined to be Herety by the High Court 
of Parliament ot this Realm, with the Aflent of the Clergy in their 
Convocation. | | | 
7, The Convocation hath Power to make Holydays or Faſting 
| Days. 20 I, 6. 13, 3 8 5 | 
8. P. per 9. The Convocation hath Power ro make Conſtitutions Provincial, 
Coke 8 J. by which thoſe of Holy Church ſhall be bound. 20 H. 6, 13. | 
| 8 w be cent to the Law and Cuſtom of the Realm. Noy. 139. cites 20 H. 6.14. and 21 E. 3 46. 


dee Preſen- 9. 13 El. cap. 12. Ordains, That the Articles agreed by the Arch- 

tation (M. biſhops and Biſhops of both Provinces and all the Clergy in the Convo- 

ET cation held at London &c. ſhall be read by the Incumbent, or other- 
wiſe he ſhall be ipſo facto deprived. „ 


10. 18 E. 1. Kot, Pat. Memb. 24. Rex miſit Rogerum extraneum 
«© Dugonem Fü. Ottoms Seneſcal. Polpitii Regis Archiepiſcopo 


Cantfiiac. © ommbus Epiſcopis c alits Prelatis apud London Con: 
vocatis ad appellandum pro Rege, ne in Concilio & Congregatione 
lila contra Coronam & Dignitatem noſtram aliquid ſtatuere præſumant; 
andantes eis quod ſicut Baronias veſtras (quas de nobis tenetis) 


Dinpitis, null modo præſumant Concilium tenere de aliquibus, que 


as Coronam vel Perionam noſtram vel ſtatum Conlilu noſtri per⸗ 
tient; & Sclatis pro certo, quod (i feceritis, nos inde ad vos Bate: 
mas vellras capiemus ; Alto he commands them Ad Exhortandum 
c PMovendum vos & Clerum veſtrum, ut nobis rc. Stibventionen 
Their Ju, 11, 9 E. 1, Rot. Pat. Memb. 6. Inhibitio Archiepiſcopo æ omnt: 
I bus Epiſropis t aliis Prelatis apud Lambeth conventurts, ne * ali- 
f quid ſtatuant in Præjudicium Regis, Coronæ vel Dignitatis ſux. 
riſdiction 12. Rot. Pat. 25 E. 1. Part 1. Memb. 9. Hugh le Diſpenſer [was 


wasrodeal afſigned to torbid in the Mame of the King to all the Clergy al 


with Here- 


hes, Schiſms, ſembled at London ar this time, that they do not make nor orb aun 
„„ Ordinance which may turn in Prejudice ot the King or his Minitters, 

ereSpiritual Or thoſe of his Peace. | e | MY Or Trip 

and Eccleſi- fe 3 . 3 25 1 8 

aſtical Cauſes, and therein they did proceed Juxta Legem Divinam & Carones Sanctæ Eccleſiæ; And i 

they could never aſſemble together of themſelves, but were always called together by the King's Hit, 

io were they oftentimes commanded by the King's Writ to deal with nothing that concerned the 


| King's Laws of the Lard, his Crown and Dignity, his Perſon, or his State, or the State of his 


Council or Kingdom. 4 Init. 322. cap. 74. 


Pariſh 13, In 44 E. 3, in a Synod, a Canon as made, that the Parſon 


heretofore 


Clerks were of every Church in England ſhould appoint the Clerk ot the Partth, 
Real Clerks; | | . | | 


ofw hom every Miniſter had at leaſt one to aſſiſt under him, in the Celebration of Divine Offices: And 
notwithſtanding he was maintained by the Pariſnioners, he was appointed to the Oifice by the Miniſter, 
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vantg and Familiars thall for ever hereafter Uſe and Enjoy ſuch Liberty 
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Prerogative of the King. 1 


. according to the Conſtitution of Archbiſhop Boniface 45 H. 3. in the Year 126 I, as by the Cul, 
tom of the Realm. Gibs. Cod. 240. - 


14. In another Synod held 1603, a Canon was made to the ſame since the 
Ellect, and yet this does not take away any Cuſtom where the Pa⸗ making of 
richioners or Churchwardens have uſed to appoint the Clerk; Be⸗chis Canon, 


caute it is Temporal, which cannot be altered by a Canon. Dich. of aufe 


24 Ja, B. G. Walpole v. Gale, per Curiam, and by the Countel a-in che Pa- 
greed, and Prohibition granted by Confent to try the Cuſtom, ig lere 
a | 
been conteſted between Incumbents and Pariſhioners for maintaining the Authority of the Cut, ui 
Favour of the Incumzent, againſt the Plea of Cuſtom in Behalf of the Pariſhoners; and Prohibitions 
have been prayed and always obtained. Gibs. Cod, 240, 241. 7 
| [For more as to Clerks of Pariſhes, ſee Clerk of a Pariſh.] 


15. Rot. Jarl. 18 E. z. M. 12. The Commons pray, That no * Orig. is 
Petition made by the Clergy, which may be in * Decreaſe or Da- : 1 
mage of the People, or of the Commonalty, be granted till it be Grant,) 


* tried by the King and all the Council, that without Damage of the + Orig. is 


Great Men, or of the Commons +1it maybe well obſerved. Anſwer, (Bonement fe 
It pirales the Bing aud his Caunctl that to it ſhall be. Poe) 
16 Zot. Parl. 13 E. z. N. 23. The Petittons-of the Clergy, 
aud <niver of the King, and granted by him under his Seal. 
17 2 H. 4. cap. 5. It is recitzd that the Lollards preach &c. to the 
great Peril of the Souls of the People, and of all the Realm of Eng- 
laud, as now plainly is found and ſufficiently proved before the Reve- 
rend Father in God the Archbiſhop of Canterbury, the Biſhops and 
other Prelates, Maſters of Divinity, and Doctors of Canon and Civil 


Laws, and a great Part of the Clergy of the ſaid Realm, eſpecially aſ- 


ſembled for this Cauſe. (It ſeems it was a Convocation in which 


the Civiltans were, who are Laywen. 


18. The Juritdiciion of the Convocation is only touching Matters The Juriſ- 


| meer(y Spiritual and Eccleſiaſtical, wherein they proceed Juxta Legem diction of - | 
_ Livinam & Canones Sanctæ Eccl 


| | | the Convo- 
eſiæ. Godolph. Rep. 99. cap. 11. S. 2. tion my 
| ; „ | | | G . „ = eee » : 
in making Canons with the King's Licence and Aſſent, in Examining and Cenſuring Heretical or Schiſ- 
r1atical Books or Perſons. But then an Appeal lies to the King in Chancery, or to his Delegates, as hath 
been lately reſolved. It is the Legiſlative Power in the Church, and the Canors that are made con- 


cerning the Church with the Royal Aſſent, bind the Clergy, but not the Laity. Wood's Inſt. 500. 


19. Serjeant Hawkins ſays, It is certain that the Convocation may de- 
clare what Opinions are Heretical; but that it has been queſtioned of late, 
M hether they have Power at this Day to Convene and Coudict the Here- 


lick. Hawk. Pl. C. 4. cap. 2. S. 3. 


all . 5 s £ "> * 1 r — — 
» * — 


(Z. e) The Privileges of the Convocation. 


1.8 H. 6. X LL the Clergy from henceforth to be called to the In the Jour- 


5 nn he eha I lot bs. -- ir * nals ot the 
cap. I. Convocation by the King's Writ, and their * Ser Henne 


| cy | Tonk nm 
ard Immumty in Coming, Tarrying and Returning, as che Great fad &veral 


Nen and Commonalty of the Realm ot England, called or to be called Applications 


to the King's Parliament, have Uſed, or ought to Have and Enjoy. Potion 


bor Kearefs, in Caſes where this Liberty of the Convocation-Clergy hath been invaded, Which their 


Lorcſhips have accordingly granted. Gibſ. Cod. 97 5.——#* 8. P. Godolph. Rep. 99. cap. 11. S. 2, 
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G.)) Biſhop and“ Temporalties. For what Cauſes the 
wha Temporalties ſhall be ſe:ſed. 


* Temporal- 3 | | | 

8 +. 1 a Biſhop incumber the Church after a Prohibition of Ne Ad. 
er mittas Deliver d to him, and thereof tound Cuilty in Quare In. 
"15-2 Bi. Cumbravir, yet his Temporalties ſhall not be ſeiſed for this. 21 E.;. 
Hops have 13. Cuxid. But quære. 

by Livery | 9 | 

of the King, as Caſtles, Manors, Lands, Tenements, Parſonages, Tithes, and all other Certainties of 


which the King is anſwered during the Vacation. Savil 52. Paſch, 25 Elz. Anon.—-tS.P, Br 
Reſeiſer, pl. 9. cites 21 E. 3.3. | No 


Br. Con- 2. Tf a Prior be attainted in an Attachment upon Contempt, ſor Not 


2 pl admitting a Varler to his Corody, his Temporalties ſhall be ſeiſed. 38 
Afr 22. S C. All. adjudged. A | 


Br. Con- 3. Jf a Biſhop be attainted in an Attachment upon a Prohibition, his 
remprs, pl. . Temporalties thall be ſeiſed. 21 E. 3. 3. 60. b. adjudged, 
Rc Quare Incumbravit, pl. I. cites S. C. ——Br. Reſeiſer, pl. 9. cites 8. C. 


Refi fer 4 4. Ik a Biſhop be found a Diſturber in a Quare non Admiſſit brought 
11. cites 24 


by the King, his Temporalties ſhall be ſeiſed. 23 E. 3. 22. 

E. 3. 23.—8. P. Br. Quare Impedir, pl. 97. cites 24 E. 3. 55.—Br. Forfeiture de Terre, pl. 106, cites 
S. C. And the King ſhall have the Profits till he reſtore to him the L'emporalties, as it ſcems in a 
Quare Impedir. e | | | | 


5. 10 E. 1. Rot. Pat. Yemb, 3. Mandatur quod omnes Terrz 
c Tenementa Epiſcopt London captantur in manus Regis & inde 


tacieny* prout Ger injunrerit Decaſione cujusdam Tranigreſſionis 


cnormis Nobis per ipſum Epiſcopum factæ. 


6. It a 22 be artainted in a Treſpaſs againſt the Peace, his Tem- 
be ſeiſed ; for he ſhall not be taken as another Man, be. 


poralties ſhall 
_ ravie he is a Prelate. 29 E. 3. 42. 


See (Ef) l. 7. M. 19 E. 3. Rot. 114. Epiſcopus Norwich implacitatur per 
rae OT OL 


7. The Cate Regen for proceeding in the Eccleſiaſtical Court again | 
8 ho. mY: St. Egid. againſt the Privilege of the ſaid Abbey, granted by the King 
ere before the Conqueſt &c. and the Octenvant found Guilty by Jury, lt 


; bury. 21 TS adjudged that the Temporalties of the Biſhop ſhall be ſeiſed ; and 
E. z. 60. that in ſuch Caſes tor Contempt to the King, the Bodies of the 


Bihops caperentur prout per diverſa Recorda {Iragentcorum Regis 
liquet. Tamen quoad hoc dies data eff. „ 

8. In Eſcape againſt the Abbot of Weſtminſter of. 4 Clerk attaint, it was 

prayed that the Temporalries ſhould be ſeiſed; ro which it was not an- 
ſwered, therefore quære. Br. Reſeiſer, pl. 19. cites 21 Aſſ. 12. | 


ft the Ordi- 9. 25 Ed. 3. 6. Enacts that the Biſhops Temporaltzes ſhall not be ſeized in- 5 
nary chal- to the King's Hands for a Contempt, but they ſhall pay a reaſonable Fine. | 


enges a Clerk 


who cannot read, he ſhall make Fine, and if he * refuſes a Clerk who can read, he ſhall make Fine; and 


if he ſuffers Puroation to be made by a Clerk contrary to the Common Law, this is an Eſcape; but tac 
Temporalties of the Ordinary ſhall not be ſeiſed in fuch Cafes, becauſe by this Statute the Juſtices ſhall 
afſeſs a Fine without Seiſing. Br. Ordinary, pl. 12. cites 9 E. 4. 28.—-S. P. Br. Clergy, pl. 2. cites: 
H. 4. 41.——*S. P. And he is not Judge of the Priſoner, nor of his Reading, but is {only] Miniſter, 
and the Juſtices are as Judges. Br. Ordinary, pl. 16. cites ) E. 4. 29.——lbid. pl. 20. cites 7 H. 4. 41 
S. P. But per Gaſcoign, If the Ordinary challenges one for a Clerk who is No Clerk, the Court ſhall ſciſe 
his Temporalties.— And 2 Inſt. 164 ſays, that anciemly his Temporalties were liable to be ſciſed for 
ſuch Contempt Bur ſince this Statute it is held to be fineable only — And 2 Hawk. Pl. C. 360. cap. 
23. S. 116. ſays, It ſeems to be generally agreed that he ſhall now be only fine in ſuch Cafe and the 
like, for obſtinately perſiſting ts return that a Priſoner reads as a Clerk, or the contrary &. againſt tre de- 
clared Senſe of the Court. | | ; 

10. Ii 
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10. Ifſne was taken in Caſe of a Corody, if the King was Patron of a 

Priory, (where he had preſented one to the Corody, by reaſon that his 
progenitor founded a Chapel there before any Priory was there) or if the 

Bimop of E. and his Predecetiors de tempore have been Patrons there? 

And the J found for the King; for which Cauſe, and becauſe the 

Priors had made Elections of Priors there without Licence of the King, to 

the Diſiuberiſon of the King and his Crown, it was 8 the King 

recover the Patronage, and that the 'Temporalries be ſeiſed into the Hands 

of the King tor the Dlſinheriſon and Contempt, *rill he had made Satiſ- 

faction to the King. Br. Preſentarion. pl. 39. cires 38 All. 22. | 
11. If the King preſents and his Clerk is in, and after the King revokes Br. Preſenta- 
kis Preſentation, it the Biſhop does not remove the Incumbent, the King ſhall tion. pl 6. 
ſeiſe the Temporalties. Per Thorp. Br. Ordinary. pl. 23. cites 44 E. 3. Lites S. C. 

35, 36. e 

at's Where the King writes to the Biſhop to aſſoil 8 Man excommunicated Br. Excom- 
for a Cauſe which does not appear to the Biſhop, and he does not do it, „ec benen. 
the King 1hall ſeiſe his Temporalties. Br. Reſeiſer. pl. 8. cites 14 H. 4. 1 14 88 
13. An Archbiſhop is attainted of Treaſon, the King ſhall have the Tem- 955 
ralties in Jure Coronæ, not in jure Vacationis; for he remains Archbithop 

until Degradation and Deprivation, Jenk. 210. pl. 44. cites D. 108. 


e 8 ceo. n : . 1 7 _ WY 28 


(8 f) What Profit che King ſhall have chereby. 


[1] T* the Ring has Judgment to ſeize the Temporalttes of the g. Keie. 
Biſhop for Contempt, he ſhall have the Preſentation to the pl. 10. cites 


Prebend annexed to the Cemporalties which ſhall become void after, $. Cen: 
21 E. 3. 29. Adjudg' d. Tho? the King has the Temporalries as a ee 


t appears, 
Dittreſs 'till a Fine made to him by the Biſhop. 21 E. 3. 29, 30, Ad⸗ e ſack 
judged. 1 W e Seiſin the 
3 . Hen. | 8 . | King has 
Poſſeſſion, and not only the Profits.— Br. Scire facias. pl. 101. cites S. C. — Br. Seiſin. pl. 9. cues S. C. 


2. Quare Impedit by the King of the Advowſon of B. and made 
Title by the Potſethons of the Abbot of Reading in his Hands; and the 
Detendant laid, that King H. Great Grandtather of King J. granted to 
the Abbt and his Monks, that he and his Heirs ſpoul not meddle with the 
Fofſefron of the Houſe in the Time of Vacation, but that the Prior and Monks 
ſhould have the Diſpoſition of them for their Suftenance ; and ſaid, that they 
had enoy'd it accordingly. And the beſt Opinion was, that the Grant is 
good, and that this Word ( Poſſeons ) ſhall be taken tu be All which they 
ſhall have in Foſſeſſion. And Per Chelr.W here a Man demands Franchite by 
Charters of the King before Time of Preſcription, he ſhall not have it 
otherwiſe than it . quod non negatur; and quæ re the Reaſon 
of thoſe Words (for their Suſtenance); for Preſentation to Advonſon 18 
not Saſteuance to them. Br. Patents. pl. 22. cites 39 E. 3. 21. 5 


3. The Matter and Fellows of Merton College in Oxford were Patrons Ibid. in 


of a Benefice within the Biſhoprick of Durham, and the Incumbent died, Marg. ſays, | 


and the Church remained void by fix Months; and atterwards the Biſhop 8 n W 
OE A ee Rs . TR nant  Eltz it was 

was deprived, Whether the Collation belong'd to the King or to the au arde - that 
Archbiſhop of York, Metropolitan, or not. Quære. D. 87. b. pl. 103. it belong d to 
Paſch. J E. 6. The Maſter and Fellows of Merton College's Cale. 5 apt oY | 
: 1 = eee | Or tne It't- 
| - twalties. It ſeems that it is becauſe that it comes by reaſon of the Spiritualties. 


c. f. ) 
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9 (C. f ) Viſtations. What Perſons may be viſited. 


1. L VERY Spiritual Perſon is viſitable by the Ordinary. Davig 
p f . Adel ro an Abby, the Pil 
If to a Priory, 2, g Kectory has been appropriated to an y, the Viſitation 
aber,, die ſhould ceaſe as to the Rector for the Abbot was not vilitavle as 
Court em d Rector for his Doctrine. Davis 1. ]Proxyes 3. b. 73. 
© Ovini * | 
that the Biſhop, notwithſtanding the Appropriation of the Benefice, might viſit to ſee how the Church 
vas ſerved, Sacraments adminiſtred, &c. and might proceed to Suſpenſion; but it was clear he could 20 
deprive him. 10 Mod. 68 Mich. 10 Anne. B. R. Dr. Harriſon v. Archbiſhop of Dublin. 


3. But all Abbeys and Priories of Common Right, ir they were 
not lawtully exempt, were viſitable as to their Rule and Order. 
Davis Proxpes. 3. b. for they were Religious, 5 


* * 


c 


(D. f) Biſhop. Viſitation. 


: EAN fs viſitable de Mero Jure by che Ordinary, for he is 
2. If the Patronage of a Deanry be appointed to the King by a Sta- 
tute, and thut he and his Succeſſors ſhall nominate him with a Saving of 
all Rights &c. to Strangers, except the Biſhop, und atter the King 
nominates a Dean, he is viſitable by the Ordinary notwithſfanding 
the Saving; tor this goes to the Pollelſions, and the Deanry 1s 
1111111õ̃ͤ˙ n 
The Ordi- 3. The Ordinary has Power of Correction of a Parſon. 20 H. 6. 46. 
| fore 2 Power as to the Perſon, tho' not to the Place; for if the Parſon of a Donative marvies 
without a Licence or commits any Miſdemeanor, the Ordinary may puniſh him. Wats. Clerg. Law. 173, 
174. — cites 3 Salk. 140. TED | 1 | 5 | 


4+ But not of an Abbot. 20 . 6. 46. 
F. Every Hoſpital, be it Lay or Spiritual, is viſitable. Cook 10, 
6. When the Hoſpital of St. John of Jeruſalem was ſurrendered and 
diſſolved, and ſuppreſſed by the Act of 33 H. 8. and their Poſſeſſions 
veſted in the Crown by the Act, yet che Viſitation of them did not 
ceaſe thereby, becauſe their Corporation was not diſſolved by it; But 
when they were Deraigned, and left their Habit, Rule, and Order 
kor which they were viſitable, then the Corporation was utterly dif 
— and upon this the Viſitarion ceaſed. Davis Proxyes. 1. b. 


r 1 * W 


* . * * 6 * 


ANN (E. f) What * Perſon fhall viſit 

* erever 5 Re . | e pos Sa oe 
 thereisa 1. P the antient Law of the Realm, the King has Power to 
BY . B Viſit, Reform, and Correct all Abules and Enormities in the 
Church is vi- Church. Davis 1. Proxpyes LEE” 1 
ſitable either 2, By the Statute in Time of H. 8. the Crown was but remitted and 
by the Bi- reſtored to its antient Juriſdiction, which was uſurped by the Biſhop 
belies ro Of Rome. Davis 1. Proryes. 4. CORY 
him; If to | N 1 
1 ho ad make Delegates ; If to the King, the Lord Keeper does it. Per Twiſden J. Mod. 12: 
pl. 34. Mich. 21 Car. 2. B. R. in the Caſe of Clerke v. Heath. — T 
: 3. V. 


U 
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z. Y. 8. E. 3. B. B. Rot; 97. Epiſcopus Exon, attachiat. ad reſponden- Gibſ. Cod. 
dum Domino Regi quare exerceret Juriſdictionem in Capella Regia Sanctæ 228 
Burianæ in Cornub. &c. bene placitat. ibidem. And Tr. 17. E. 3. cites ir a in 
Rot. 97. B. R. ; | | | Time of E 1. 
4, The K ing himſelf ſhall viſit his Free Chapels and Hoſpitals, and 


not the Ordinary. Davis. 1. Proxpes. 4. 27. E. 3. 85. F. N. B. 42. Free Chapels 
a, The Lord Chancellor ſhall execute it for the King. N 


N & BE | int of Ex- 
emption from ordinary Viſitation, though the Head or Members receive Inftitution from 4 Ordinar 
This appears beyond Exception from the King's Preſentation of a Prebendary of the Free Chapel of 
Haſtings, made to the Biſhop of Chicheſter, and a Royal Mandate for Inſtalment, reciting the Admiſſion 
and Inſtitution of the Perſon Preſented ; Both which we find in the Regiſter. Gibſ. Cod. 237. 

If the Biſhop attempt to viſit an Hoſpital of Royal Foundation, a Prohibition is provided in the Regiſter 
Fol 40. b. By the Tenor of which it appears, that De Jure Communi, the Chancellor of England for 
the Time being had the Right of Viſiting all ſuch Hoſpitals in the Name of the King. Gibſ. Cod. 
1147. | | N | 


5. The Donatives of the King are not viſitable by the Ordinary dn Incum- 
DO, I, * C. 4 Ferns, 46, temp. E. 6. Br. Premuntre. 21. 5 ige of 
21 29. 8 + 3» 150. | | oY 8 | 

© 6, The Donatives of the King are proper'y viſitable by the Chan- as he comes 
cellor, Davts. x. 46. F. 2. B. 42, A. And the King may make a Spe- w it merely 
cial Commiſſion to thts Purpoſe. D. 1. 46. 8 King's "FS 
ters Patents, he ſhall not be viſitable, nor deprivable, by any Eccleſiaſtical Authority, but by the Lord 
Chancellor, or by Commiſſioners under the Great Seal. 12 Rep. 41. in Nicholas Fuller's Cale. 


the King's, 


7. The Abbey oſ St. Edmond's-Bury was of the Foundation of the 

King, and exempt from every Juriſdiction of the Ordinary, that no 

Ordinary ſhall viſit there, and atter ordained in Parliament, that it the 

Biſhop or his Succeſſors viſit againſt the Ordinance and Foundation, they _ 

ſhall torteir 30 Talents, and after the Biſhop is ſued upon a Contempt 

tor viſiting contrary to this, and againſt the |Irohibition of the Ring 

not to viſit, and for this his Temporalties ſeiſed, and he forfeited the 

Talents. 21 E. 3. 60. | | 3 1 

8. 8 E. 1. Rot. Clauſ, Memb. 8. Rer. Vic. Glouc. Præci imus tibi | 

uod non permittas Migorn. Epiſcopum vel Dffic. aut alios Miniſtros 

uos, Capellanos, Clericos, aut altos Miniſtros liberz Capellæ de &c. 

quz eſt de Hæreditate J. S infra Atatem, & in Cuſtodia noftra exiſten- 

tis viſitare vel Jurildictionem Ordinariam in eadem libera Capella 

erercere, aut in ea aliquid contra tenorem Inquiſittonis, nuper de 

Ptæcepto noſtro ſuper hoc cc. attemptare cc. ſed in eodem ſtatu in 

quo fint die obitus Patris prædicti J. S. manuteneas, protegas æ 

detendas durante Cuſtod. & hoc nullo modo omittas cc. ny 

9. 23, E. 1, Rot. Clauſ. Memb. ). Becauſe che Free Chapels of 

the King are exempt from the ordinary Juriſdiction, which the Dean 

and Official of London compels them to pay #c, Prohibition. 6. E. 1. 

Rot. Nat. M. 17, in Schedula annexa. The King recites, Aud 

tum Eccleſia Omnium Sanctorum de Derby cum Præbendis a alis 

Hertinent. ſits ſint libera Capella Regis, æ ab omni Ordinarta Ju⸗ 

kildictione exempta, & Dom no Papæ immediate Subjecta &c. & Archi- 

diaconus Derby Jutil dictionem ibi vindicat, Bex mandat quod pr-- 

— talem Juriſdictionem vindicanti in nullo obtem⸗ | 
10. Jfa Hoſpital hg Spiritual, the Biſhop ſhall viſit. Co. 10. Sut⸗(So of > 

tons 31. 8 Ws 8 E, 3. Alt. 150. OAT We FP A n 
11. Tf a Hoſpital be Lay, the Patron ſhall viſit it. Co. 10. Satton's a Vifttor, 

31. 8 All. 29. 8 E. 3. All. 150. | e „„ 3 

ppolnt- 


ment of the Founder, or of the Law, If it be a * Lay one, the Founder, or his Heirs ; But it an Eæ- 
leſiaſtical one, then the Biſhop of the Dioceſs is. Per Holt Ch. J. Show. 74. Mich. 1 W. & M. Per- 
lin r.. OR; PP Jenk. 270. pl. 88. — Ir is ſid, in the Journal of Parliament 3 H. 8. Thar 
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2Luſes relating to Hoſpitals ought to be reformed in Convocation , But tho the Rule of the Canon is that 
Hoſpitals, de Jufe Communi, were under the Inſpection of the Biſhop ; Ard rho” alſo the Order of the 
Lords in Parliament implies plainly, that they underſtood the Statute 2 H. 5. cap. 1. to be an Aﬀe. 
mance of that gereral Right, without any Exception, but to thoſe of Royal Foundation, fince the 
Statute neither mentions nor implies any other, yet Lord Coke diftinguiſhes between Spiritual and La 
Hoſpitals ; and ſaid, the Exemption from the Ordinary, in the Caſe of Sutton's Hoſpital, was but declz. 
ratory ; For being a Lay Ir corporation, he neither could, nor ought to viſit it. Gibſ. Cod. 1147. 1148, 

Holt Ch. J. held, that in Defect of a particular Appointment of a Viſitor by the Founder, the Com. 
mon Law makes the Founder Viſitor, and it is not at his Pleaſure, whether there ſhall be a Viſitor or 
not; But if he is ſilent during his own Time, the Right will deſcend on his Heirs. And his Lordſhip faig 
that it ſo appears by the Caſe in Yelv. 75. and 2 Cro. 60. where it is admitted on all Hands, that the 
Founder is Patron, and as Founder is Viſitor, if no particular Viſitor be appointed, and that ſo is 8 H. z 
o & 8 Aſſ. 29. fo that Patronage and Viſitation are neceſſary Conſequents of each other; For this yi. 
litatorial Power was not introduced by any Canons or Conſtitutions Eccleſiaſtical; It ariſes from the 
Property which the Founder bad in the Lards aſſigned to ſnpport the Charity. Skin. 493. Trin. 6. 
W. & M. B. K in Caſe of Philips v. Bury — Show. Parl. Caſes 45, 46 Accordingly, and there jr 
was further argued, That in our old Books (deprived Ly Patron) and (deprived by Vifitor) are all one; For 
this Authority to viſit is a Benefit, that paturally {ſprings out of the Foundation, and it was in his Power 
if he pleaſed to transfer it to another, and where he had ſo done, the other vould have the ſame Right 
and Authority as the Founder had; That there is no Manner of Difference between an Hoſpital and a Gl. 
lege except only in Degree: An Hoſpital is for thoſe that are Poor and Mean, or Sick &c. A College is 
for another Sort of Perſons, and to another Intent; The former is to maintain and. ſupport them; This 
is to educate Them in Learning, that have not otherwiſe wherewithal to do it; But ſtill it is much with. 
in the ſame Reaſon of that of an Hoſpital ; And if in an Hoſpital the Maſter and Poor are Incorporated, 
it is a College, having a Common Seal to act by, though it bears not that Name, becauſe it is of an in. 
ferior Degree; Ard in both Caſes there mult be an ifitor, as both are Eleemoſinary. — And 5 Mod, 
404. Paſch. 10 W. 3. Ihe ing v. Blythe, it was held per Cur. That all Eleemoſinary Corporations, 
who are to receive the Charity of the Founder, whereof a particular Viſitor is not appointed, It they 
are Eccleſiaſtical, then the Ordinary of the Place is Viſitor ; But if they are Lay Corporations, then the 
Fou der and his Heirs are perpetual Viſitors— 12 Mod. 232 Mich. 10. W. 3. Anon. Holt Ch.]. 
{134 ke took it that the Corporation of a College being Lay, the Viſitation belongs to the Founder and 
lis Heirs, ard if the Pounder dies evithout Heir, that the Viſitation ſhall go to the King; For which ſee 
5 E. 4. Simon de Ponkord's Cale, and ſaid that this Was his Private Opinion : And that whether 
a Right of Viſitation ſhould eſchear was a Point which divided the Court in Dr. Patrick's Caſe; 
Ard {aid that there is a great Diverſity between Abbot and Convent, and Maſter and Fellows, Mayor 
and Commonalty &c, For in Caſe of Abbot and Convent, there muſt be the major Part, and the Abbot 
beſides, Becauſe he acts only cum Conſenſu of the major Part of the reſt ; But in Caſe of Maſter and 
Fellows, &c the Maſter himſelf is but Part of the Acting Part, and he is one of the Grantors as well 
us the Reſt; And he ſaid, That in caſe it be a Donative and a private Corporation, theugh it be Spiritaal, 
yer he is of Opinion that the Viſitation belongs to the Founder, though he does not, by expreſs Words, 
reſerve it to himſelf; For why ſhould it of Common Right belong to the Ordinary? And whether 
the King may grant the Inheritance of a Viſitation may be a Queſtion; For it may be ſaid to be Privy 
to his Perton ; But without doubt he may grant to whom he pleaſe to be Viſitor for a Time. 


. Tf a Lay poſpital be erccted, and no Viſiror named, but Co. 
3 veraors appointed, the Governors ſhall viſit. Co. 10. Sutton 31. 


If the Founder limits not who ſhall viſit (ſays my Lord Coke) the be e the Dioceſs ſhall, for which 
he refers to the Statute of 2 H. 5. cap. 1. and ſays nothing of his Diſtinction between Spiritual and Lay 
Hoſpitals. Gibſ Cod. 1151 -—— Gilbert Ch. B. faid the Meaning muſt be, that when an Hoſpital i 
incorporated as adiſtinct Corporate Body, and Governors appointed; That (in point of Conſtruction) i 
then a Parting with the Viſitatorial Power; For there can be no End in erecting the Governors, butto 
make them Viſitors where the Poor are the Corporation, and the Revenues are lodged in them as 4 
: 2 Body. Hill. 12 Geo 1. G. Equ. R. 180. Caſe of Birmingham Schorl.— S. C. 2 Wm's Rep.325. 

„a TI. e VVT! h 2 . 


13. All Abbies and Priories were viſitable by the Ordinary, as to theit 
Rule and Order of Common Right, it chey had no Exemption. Di 
vis Page. 3. eee 3 5 

14. The Hoſpital of St. John of Jeruſalem was viſitable by the Ordi- 

nary of ee Right. Dav. Proxies. 1. admitted. For they wer? 

IReNMIOUS. | 5 Fg 

15. In the Statute of 25 H. 8. which takes away the ]Pope's Sit 
premacp, there is a Proviſo, (vt3,) Thar the Archbithop ot Canter- 
bury, or any other Perſon or Perſons, ſhall have no Power or Authority, 
by Reaſon of this Act, to Viſit or Vex any Monaſteries, Abbeys, Prio- 
ries, Colleges, Hoſpitals, Houſes, or other Places Religious, which 
be, or were exempted before the Making of this Act, any Thing 11 
this Act to the contrary thereof notwithſtanding; but that Redrch, 
. Viſitation, and Confirmation, ſhall be had by the King's H — 
— ot 
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Heirs and Succeſſors, by Commiſſion under the Great Seal to be direcb- 
ed to ſuch Perſons as thall be appointed requiſite tor the ſame, in ſuch 
Monaſteries, Colleges, Hoſpitals, Priories, Houſes, and Places Reli- 
gious exempt, ſo that no Viſitation or Confirmation ſhall be from 
henceforth had or made in, or at any ſuch Monaſteries, Colleges, Hoſ- 
pirals, Priories, Houſes, and Places Religious exempr by the ſaid Bi- 
thop of Rome, nor by any of his Authority, nor by any our of the 
King's Dominions &c. | | 
45. In the Scarure of 3x H. 8. cap. 13. of the Diſſolution of Mona- So that now 
ſeries, there is this Proviſo, (vt3.) That ſuch of the late Monaite- 1 
ries, Abbies, Priories, Nunneries, Colleges, Hoſpitals, Houſes of ly exempt 
Friers, and ocher Religious and Eccletiattical Houſes and Places, and from ordi- 
all Churches and Chappels to them, or any of them belonging, which nary Jurist 
before the Diſſolution, Suppreſſion, Renouncing, Relinquithing, For- e Wa 
feiting, Giving up, or Coming unto the King's Highneſs, were ex- as enjoy 
empred from the Viſitation or Viſitations, and all other Juriſdiction of their Ex- 
the Ordinary or Ordinaries, within whoſe Dioceſs they were fituate or emption up- 
ſer, ſhall from henceforth be within the Juriſdiction and Viſitation of "% _ = 
the Ordinary or Ordinaries within whoſe Dioceſs they, or any of them, Law, as 
be ſituate and ſet, or within the Jurifdiction and Viſitation of ſuch Per- Free Chap- 
| ſon or Perſons as by the King's Highneſs ſhall be limited or appointed, fel and Po- 
this Act or any other exempr Liberty or Juriſdiction to the contrary not- ves (116 


1 firſt viſitable 
withſtanding. ST * able 


| | | | 5 | | Commillion 
from the King, and the ſecond by Commiſſion from the Donor) or ſuch as the Crown may have ex- 
empted or ſhall exempt, purſuant to the Powers granted by this Statute. Gibſ. Cod, 1018. 


17. In the Starute of 1 & 2 P. & Mar. cap. 8. (Which repeals the 
Statute or 25 B. 8. betore mentioned here) there is this Proviſo (vtz.) = 
Whereas by the Diſſolution of Monaiteries and other Religious Houles, 
certain Pariſh Churches and Chapels were before exempt from the ſuriſ- 
diction of the Archbiſhops and Bithop of the Dioceſs, and by ſpecial 
Exemption and Privilege from Rome, were under the Government and 
Order of the Abbots and Priors of thoſe Religious Houſes, which ſaid 

Churches, by Colour of the ſaid Exemptions, be now of ſpecial Grant 
from King H. 8. and King Edward, under the Rule and Government, 
and Juriſdiction of Laymen, who can no more enjoy that Supremacy 
over theſe particular Churches, than the King might over the whole 
Realm, Be it enacted, That all ſuch Archbiſhops and Biſhops in their Dio- 
ceſs, and all other Spiritual Perſons having Juriſdiction, and their Mi- 
niſters and Officers, and no Lay Perſon or Perſons, in every Church and 
Place within the Precinct of rhe ſame, being exempt or not exempr, 
may freely and without Impediment execute their Spiritual Juriſdiction 
in all Points and Articles, as tho' no ſuch Exemption or Grant had ever 
been made. But after there is a Proviſo, that this ſhall not extend 
to toll or diminiſh the Privilege of the Univerfity of Cambridge or 
Oxford, nor the Privileges or Prerogatives granted before to the PRAA 
Churches of Weſtminſter and Windſor, * nor the Tower of London, Fal. Zz. 
nor be prejudicial to ſuch Temporal Lords and ]ofſeſſtoners within Vw 
the Realm, who by anctent Cuſtom have £njoyed Probates of Teſta 
ments of their Tenants and others; but this Act is repealed by the 
Statute of 1 Eltz. cap. . f | 
1.8. In the Seatute of 1 Eliz. cap. 2. (which is an Act for Uniformt- 
ty of Common Prayer) there is a Proviſo, (viz.) That all and ſingu- 
lar Archbiſhops and Bifhops, and every of their Chancellors, Commiſ- 
 faries, Archdeacons and other Ordinaries, having any peculiar Eccle- 
haſtical Juriſdiction, ſhall have full Power and Authority by Virtue of 
this Act, as well to inquire in their Viſitations, Synods, and elſewhere 
within their Juriſdiction, at any other Time or Place, to take Occaſions 
and Informations of all and every the Things above mentioned, ah 
- committed 


” 
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committed or perpetrated within the Limits of their Juriſdiction or Ay. 
thority, and to puniſh the lame by Admonition, Excommunication, Se. 
queſtration or Deprivation, and other Cenſures and Proceſs, in like 
Manner as heretofore hath been uſed by the Queen's Eccleſiaſtical Lays, 
19. In the ſaid Statute x Eliz. cap. 2 it is enacted, That ſuch Pri. 
vileges, Juriſdictions, Supertorities aud Pre-eminences, Eccleliaftical 
and Spiritual, as have been by any Spiritual and Eccleſiaſtical Power or 
Authority exerciſed, or may lawfully be exerciſed or uſed for the Viſi- 
ration of the Eccleſiaſtical State and Perſons, and for Reformation, Or- 
der and Correction of the fame, and of all Manner of Errors, Schiſims, 
Abuſes, Offences, Contempts, and Enormities, ſhall for ever, by Au- 
thority of this preſent Parliament, be united and annexed to the Impe- 
rial Crown of this Realm; and that the King, his Heirs and Succeſ- 
ſors, ſhall have full Power and Authority by Virtue of this Act, by Let- 
ters Patents under the Great Seal of England, to Aſſign &c. to Uſe, 
Exerciſe &c. under the King, his Heirs and Succeſſors, all Manner ot 
Juriſdiction &c. VCC | 
20. The ſame Place may well be viſitable by two different Powers. So 
it is in the Caſe of every Cathedral and every Dicceſs, which are vilitable 
as well by the Metropolitan as by the Biſhop. Gibſ. Cod. 1151. 
21. The Archbiſhop of D. libell'd in the Spiritual Court againſt the 
Dean and Chapter there for deny ing to admit him to viſit them. The 
| | 'Detendant ſuggeſted for a Prohibition, That the Chapel was f Royal 
[ Foundation, being firſt a Monaſtery of Royal Foundation, and afterwards 
1 $2, : tranſlated into Dean and Chapter ; and being a Donative, was exempred 
4 | from the Viſitation of the Ordinary. Upon a Prohibition the Plaintiff 
declared, That this Chapel was of Royal Foundation, and that the Or- 
8 dinary had no Viſitatorial Power there, but What he had by the Letters Pa- 
Z fa tents of Creation 33 H. 8. which expreſsly provide, That the Archbiſhop 
| EI | ſhall have no Power over the Deanry, but ſack as he had over the Prior and 
- | Convent of the Holy Trinity Time out Fury. which Priory was of Royal 
| Foundation, and had Time out of Mind been viſited by the King or his 
| Chancellor. The Archbiſhop, after Oyer, pleaded That the King did 
further order and declare in the ſaid Letters Patents, that the Church of the 
Holy Trinity ſhould be the Archiepiſcopal Seat of D. as it was before, and as 
it * to be ; and the Archbiſhop ſhould exerciſe no Furiſdiction there, but 
ſuch as he uſed when it was a Priory ; and that Time out of Mind the ſaid 
Archbiſhop, and his Predeceſſors, Archbiſhops A Dublin, kept their Cat be. 
 drals in this Church; and that the Prior and Convent before, and the Dean 
| and Chapter ſince the Tranſlation, were the Chapter of the ſaid Archbiſhop, and 
Time out of Mind had been viſited by them, as Occaſion required, and 
1 traverſed that the Priory was of Royal Foundation. Upon a ſpecial Demur- 
= rer Judgment was given in C. B. in Ireland for a Conſultation, and that 
1 affirm'd in B. R. there. Upon Error brought in the Houſe of 
Peers here, it was argued, That this being an Eccleſiaſtical Corporation, 
is by common Intendment ſtubject to the Viſitation of the Ordinary of the 
Place, unleſs by the Patent of Creation there had been a V ifitor appoint- 
ed by the Founder; for all ſuch are Prima Facie ſubject to the Juriſdic- 
tion of the para tho founded by the Crown, and ſo is Corbet's 
Caſe, in D. 273. That the only material Point is, Whether this was «f 
Royal Foundation, or not © which was not the Point of the Caſe between 
* See (C. f) this * Archbiſhop and Or. Harriſon ſome Years paſt, who was a Pre- 
Marg. pl. 2. bendary of this Church. For if the Priory was not of Royal Founda- 
tion, the Deanry, into which it was tranſlated, cannot be fo; but if it 
was of Royal Foundation, then the Tranſlation into Dean and Chapter 
is no Prejudice to the Founder, he remaining Founder ſtill ; for nothing 
is alter'd but the Monaſtick Rule and Habit; and ſo it was held in the 
Dean and Chapter of Norwich's Caſe. 3 Rep. 73. 30 H. 8. at which 
Time the Priory and Convent of the Cathedral Church of the Holy 
Trinity of Norwich, was tranſlated into the Dean and Chapter. kay” | 
| 
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juriſdiction of the Ordinary. This is agreed on all Hands; and our Law-Books add, Th 


S. P. 4 Inſt. 339. cap. 74 
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if not hing is altered by the Tranſlation, the Founder is not deprived of his 
Right o! Patronage, neither is the Viſitor of his Right of Viſitation ; becauſe 
it is {till the ſame Body Corporate, tho by another Name. And Judg- 


ment was affirm'd. 8 Mod. 183. Mich. 10 Geo. 1724. 'Trinity-Chapel 
in Dublia v, Archbiſhop of Dublin, 


(F. f) Exemptions, [Vilitation.] | 


I, F HE Bing might exempt 14 krom the Viſitation of The King 
the Ordinary; for the King is Supreme Ordinary, Da, my erect = | 

Commend. 73. Gi. 

it from the 


at he may i- 
cence any Subject to ſoumd ſuch a Chapel, with ſuch Exemption; which however mona who faid, ſeems = to 


be a ſelf-evident Truth; and yet I find not any Inſtances alleg'd to confirm ir. Thar many Free 
Chapels have been in the Hands of Subjects, is not denied; but it does not therefore tollow, that thoſe 
were not originally of Royal Foundation. Gibſ. Cod. 237,——The King may erect a Free Chapel, 
and exempt it from the Ordlnary. And I think he may do it without Conſecration, as in the Inſtance 
of Whitehall; but tho' rhe Codex is unwilling to grant it, yet our Books are very expreſ;, that the 
King may licence a Subject to found a Free Chapel, and exempt the ſame from the ſuriſdiction of rhe 
Ordinary. Watſ. Clerg. Law 646. | "I A 


— 


(G.t) Appeal. Delegate. The Court 


of JNelegares 


1.DY the Stature 25 H. 8. Appeals ts Rome are Prohibired, and 2 e 


85 | 6 - ” - becauſe the 
D Ordained, ther tor Default of ſuſtice in any of the Courts of the 7,95: are 


Arcnbithops of this Realm &c. it ſhall be lawtul ro appeal to the King delegated, 
in his Court of Chancery, and chereupon a Cummithon thall be + grant- and ſit by 


ed &c. And by a 110vito circa finem Statuti, an Appeal is given co e of '%* 


fs ; King's Com- 
the King in Chancery, UpIit Sentences in Places exempt, in che fame i ien un- 
Manner as was uſed betore to the dee of Rome, der the 
| | | | Bo | Great Seal, 
upon Appeals to the King in three Ca/es. Iſt When a Decree or Sentence is given in an Eccleſiaſtical 
Cauſe by the Archbiſhop, or any of his Officials. zdly. When any Decree or Sentence is given in any 
Ecclefialtical Cauſe in Places exempt, or Pecuiiars belonging to the King, or to an Archbithop. zdly, 
When a Sentence is given in the Court of Admiralty according to the Civil Law. Wood's Inſt. 595, — 
S. P. Godolp. Rep. 116. Cap. 11. S. 13. | 

+ The Statute goes on and ſays, That a Commiſſion ſhall be granted under the Great Seal, to certain 
Perſons to be named by the King, who ſhall thereby have Power, as in Caſes of Appeal from the Admiral Court, 
to bear and definitely to determine all ſuch Appeals, and the Cauſes concerning the ſame, and from whoſe De- 


cee or Sentence no furtizer Appeal ſhall be had. But note, In Caſe where a Sentence is given by Commiſ- 


ſioners delegated by the Prince, as by the late Viſitors Anno 1 Eliz. the Party grieved appealing, ſuch 
Appeal is out of che Orders preſcribed by the Statute of 24 H. 8. and 25 H. 8. cap. 19. And the Prince 
in that Caſe may grant a new Commiſſion to others to determine that Appeal. And this was done by the Opi- 
nion of ſeveral Juſtices in Goodman's Cale, deprived of the Deanry of Wells. 4 Inſt, 340. cap. 14. 
Cites a Manuſcript Report of Lord Dyer. 3 „ N | 3 
The Biſbop of Winton is made Viſitor of Magdalen College in Oxford by the Hunder, and exempted from 


an) Ordinary &c. Dr. Coveney Preſident of the ſaid College, was deprived by the Vijitor; and from his 


Sentence appealed to the Queen in Chancery. Tt was reſolved by the Juſtices ro whom this Appeal was 
referr'd, they having confterr'd with Civilians, That the Appeal doth not lie; for it is out of the Statutes 
24& 25 H.8. cap. 12. For this Deprivation is a Matter mcerly Temporal, and as if done by a Lay Pa- 
tron. So that if he be expell'd he may have Aſſiſe, or ſuch Suit at the Common Law, D. 209. pl. 20. 


| Mich. 3 & 4 Eliz. Dr. Coveney's Caſe. —S. C. cited 4 Inſt. $40. as Dr. Coveney's Caſe, Preſident of 


New College in Oxford. . C. cited Arg. 4 Mod. 112.116. And there the Caſe of Shirax in 
the Year-book of E. 3. Fitzh. Tit. Aſſiſe, pl. 150 is cited, that he being deprived by the Ordinary u here 
the Foundation was Lay brought an Aſſiſe; and it was held good. And Ibid. 124 The Court ſaid that 
Shirax having a Donative, and being deprived by the Archbiſhop of York as Ordinary and Viſitor, 
and another * collated, the Queſtion was, Who was Viſitor ? And ir appeared plainly that it 
could not be the Archbiſhop, becauſe the Matter was not Spiritual, it was in Ca'e of a Lay Hoſpital, 
Which had no Spiritual Poſſeſſion, it was neither College nor Convent; and therefore the Aſſiſe was 
held good, which proves nothing in the Caſe of - Spiritual Corporation; for if che e = 
| es | rr | cen 
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been by a proper Viſitor, and one who had a law ful ſuriſdiction, his Sentence would have been final, and 
ro Affiſe could have been brought to examine it Trin. 4 W. & M. B. R. in Caſe of Philips v. Bury. — 
Show. Parl. Cafes 47 Arg. in the Caſe of Philips v. Bury, it was inſiſted that this Cafe of Dr. Coveney 
in ID. 209. nor-that of Bagges's Caſe 11 Rep. 99. of an Aſſiſe lying becauſe of No Appeal, will nat 
upon Peruſal warrant the Diſtinction; for that the Party is as much concluded in the one Cate as in the 
other, and that it is reaſonable to ſuſpect that Caſe not to be Law, becauſe that is impracticable which 
it is brought to prove "The Head of the College cannot maintain an Aſſiſe for his Office of Headſhip; 
He hath not ſuch an Eſtate as will maintain that Writ He hath no ſuch Sole Seiſin; The whole Body of 
the College has an Intereſt therein; He has no Title to the Monies in his own Right, till a Diſtribution 
thereof is made by Conſent ; He is the only viſible Head indeed of the Body, but has no ſingle Right, 


And that in 4 ppletord's Cale it was ſaid by Lord Hale, that it was impoſſible he could have an Alſiſe. 


Note, It is 2. But it is to be obſerved that chis Appeal to the Ring in Chan- 
commonly CLry, 1s only by the Stattite atorelatd, upon a Suit in the Ar chbithop's 
e. _ Court, or in a Peculiar exempt ; for if there be a Suit upon a Commitliion 
A hs general of the King, there no Appeal map be ro the King in Chancery, 
der the Sien Within the Statute of the 25th by the Words atorelaid ; and there: 
Merual of fore there may be * an Appeal to the King generally, as he is the Su⸗ 
_ meking de, preme Head of all Eccleſtaffical Jurisviction within the Realm; aud 
Chancellor this ought to be upon a Bill ſigned by him, before the Chancellor 
or Lord may make the Toinmiſſion of Oelegates to hear it. But upon Ap: 
 Keerer can yeals upon the Statute, the Chancellor map grant the Commuilion gf 
Me out Himſelf of Courſe, without any Bill ſigned. 5 E, 6. Stephen Gar: 
milieu of diner was deprived upon a Commiſſion of Delegates, and he ap: 
Delegates, pealed to the King generally, and not to the King tit Chancery, and 
notwith- thereupon the Sentence repealed, 1 Mar. as J have heard by Re- 
ſanding _ port of Mr. Selden; and ſo was it done in the Lord s 
of the 25 Cale about the 1 Jac, IR, 
H. 8. Watf. Clerg. Law 56. | 


Williams ]. 3. The Delegates may excommunicate. I), 10. Ta. B. [San] Ber 


— 


held, That Cook to be reſolved by all the Juſtices in the Archbiſhop of Canter 


the Court of | 

Delegates ale. „ 8 | | : a | 

cannot pronounce a Sentence of Excommunication ; and ſaid that they had lately adjudged that Point againſt 

the Court of Delegates 2 Bulſt. 4. Mich. 10 Jac. B. R. in Caſe of Stevenſon v. Wood. —kEut 

Wood's Inſt. 505. ſays, That if the Delegates in Eccleſiaſtical Cauſes are Spiritual Perſons, they may pro- 

ceed to Excommunication ; if they are all Laymen, the Fault is not in the Law, but in the Nomination. 
The Power of the Judges Delegates is Poteſtas delegata corrigere, non exequi ; they have Power there to 

examine, but not to correct. Per Williams 0 2 Bulſt. 4. in Caſe of Stevenſon v. Wodd. . 


Tho' the 4. They may commit Adminiſtration. Hil, 10 Ja, 


Court of 


Delegates may revoke or confirm an Adminiſtration, yet it ſtill remains a Qgeære, whether they may gra. 
it originally ; and in the firſt Inſtance this was a Point ſtated in the Caſe of * Steventon v. Woo. :- 
Fac. 1. and the better Opinion was, that they could not. Watf. Clerg. Law 58. * S. C. 2 Bulſt. 

J. accordingly ; but the Doctors of the Civil Law differing in Opinion among themſelves, the Court 
pronounced no abſolute Judgment, but it was adjourned, and not ſpoken to again. But Williams ]. 
cited one Brãckenburyt s Caſe, where it was adjudged, That they could not grant Letters of Ad- 

_ miniſtration, they having no Power ſo to do. e c 

In a Prohibition the Cafe was; A. died Inteſtate. B. his Brother gets Adminiſtration in the Inferior 
Dioceſs; M. who pretended to be Wife of A. ſuggeſted Bona Notabilia, and procured a Prerogative 

Adminiſtration; B. appealed to the Delegates, and died; C. his Son and Heir gets the Prerogative Ad- 
miniſtration repealed, and Adminiſtration granted to himſelf. M. prayed a Prohibition, ſuppoſing that 
by the Death of one of the Parties the Commiſſion was determined; but the Court were of Opinion 

againſt the Prohibition, and that the Delegates Authority to proceed in that Caſe continued notwith- 

ſtanding B.'s Death; for by the Words of their Commiſion, the Eccleſiaſtical Law is to be their Rule, 
and by that Law a Suit does not abate by the Death of the Parties. And Hale ſaid, The Appeal is to 
the King in Chancery, and is by Reaſon of his Original Juriſdiction, and thereupon he grants a Com- 
miſſion to hear it; now if he could hear it in Perſon, he may certainly determine the Guſe after the 

Death of the Parties, and conſequently they to whom he has delegated his Authority, may do the fame. 
But upon the Attorney General's defiring to be heard, the Court gave further Time. Vent. 133. 

Trin. 23 Car. 2. B. R. Pollexfen v. Pollexfen.—2 Lev. 6. Paſch. 23 Gar 2. B. R. ſays, the Prohibition 

was denied —2 Keb. 779. S. C. and that the Prohibition was diſcharged Nifi, 

It was the better Opinion, and in a Manner agreed that B. R. may prohibit the Delegates from Com- 
mitting Adminiſtration. 1ſt. Becauſe the Authority of the 1 ey is given by 25 9. 8 and ſo their 
Juriſdiction does not commence by Spiritual Law; but as the Pope had an * Power, which l 

trarsferr'd to the King by Parliament, and the King gives it to the Commiſſioners Delegates. And 

edly. Becauſe they cannot be Judges in their own Cauſe. Lat. 86. in Caſe of Reeve v Denny. 


* 


/ 
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5. A Sentence in the Spiritual Court at L. was had againſt the Plain- Mo. 462. pl 
titt, who afterwards appealed to the Arches, where the Sentence was . C. 
afirm'd, and adjudged, ut ſupra, againit the Plaintiff Whereupon he + rg 
| ſued a Commiſſion to the Delegates, and the Matter was re-examined, v. Jervoite, 
and Sentence then given for the Plaintiff, Thereupon another Com- fays, the 
miſſion was ſued out to re-examine this Matrer. A Prohibition was ay Don- 
prayed to ſtay it, becauſe the 25 H. 8. enacts, that a Sentence before the all 8 
Delegares thall be final, and conſequently this ſecond Commiſſion is not Juſtices of 
well awarded. But it was anſwered, That the Queen hath by Law an England, 
Abſolute Power to grant Commiſhons to Re-examine, which is not re- = oy 
ſtrained by the 25 Fi. 8. And that it hath been ſo rul'd before theſe eee 
Times; and of that Opinion was Popham ; but becauſe it was a new the Prohibi- 
Caſe, they would adviſe thereof. Cro. E. 5/1. Trin. 39 Eliz. B. R. tion was not 


Gervis v. Hallewell. E 


Pope uſed to review in ſuch Caſes after Sentence by the Legate : and whatever the Pope was wont to 
do is united to the Crown by the Statute 25 H. 8. cap 20. [19.) But they agreed 1. che 
ſpould be final without further Appeal. Fenner ſeem' d e contra, and that the Pope's Authority is abro- 
gated and extinct and that no Appeal is given by the Statute any further than to the Delegates; and 
therefore it could not be lawful to go any further. But at another Day, by a Conference with all the 
Juſtices, they _ that the Commiſſion was well granted, and that Conſultation ſhould be awarded 3 
but that if the Commiſſioners do not proceed to the Examination according to the Common Law, they 
{hall be reſtrained by Prohibition. s h ; 8 


6. The Delegates cannot make a Diviſion of Inteſtates Gocads. Per 
Hubbard. Noy 24. in 'Took's Caſe. _ 5 
J. The Delegates cannot interpret a Statute. Per Hubbard. Noy 24. 
in Took's Caſe. | | dou, TREES | . 
8. The Court of Delegates have zo Power to prove Wills ; Per Williams 
J. 2 Buls. 4. Mich. 10 Jac. B. R. in Caſe of Stevenſon v. Wood. 
9. The Talges Delegates muſt judge according to the Ecelkefraſtical Law. 
Per Ld. Keeper. Chan. Caſes 201. Paſch. 23 Car. 2. in Caſe of Vanbrough 


„ V. e 


10. The j udges and Civilians ruled on Debate, that the Teimony of one N. 
who was examined in Chancery between the fame Parties, and Croſs- ex- 
amined there, ſhould be read before the Delegates; though it was objected, 
that the Appellant here ſhould take the Advantage here which he ſhould 
have had if he had been Crofs-examined ; For Croſs-examining a W it- 
neſs ſets him Upright in Chancery but not here. 2 Chan. Cafes 250, 
Hill. 30 & 31 Car, 2. Gargrave alias Fan v. . .....—[So the Book is.] 
11. The Reformatio Legum, ſpeaking of the Appeal to the King, adds wr Clerg, 
as follow, Ono cum fuerit Cauſa devoluta, eam vel Concilio Provinciali de- Law 56. 
 fiairt volumus, ft gravis fit Cauſa, vel a tribns Epiſ. opis a nobis ad id Con- ſays, this is a 
ſtituendis. But in modern Practiſe (viz. only from the Year 1639) there er 
are Temporal Judges and Temporal Lords x 77 7 for the final Determi- Practice has 
nation of Matters conliefledly Spiritual. Gibf. Cod. pag. 1082. been all a- 
The ſame Author ſays, That there are. no Footfteps of any of the Mo- long to have | 
| biliy, or Common Law Fudges in Commiſſion till the Near 1604, (i. e. Sin . 
tor 0 Years after the erecting the ſaid Court) nor from 1604 are they Commiſſion | 
found in above one Commiſſion in forty till the Year 1639; From whence, with Eccle« 
(i. e. from the Downfall of Biſhops and the ir Juriſdiction which enſued,)ballicks. 
we may date the preſent Rule of Mixtures in that Court. Ibid. Introd., 
_ Diſcourſe, pag. 21. F . 
12. There lies ao Appeal to the Houſe of Lords from a Sentence in the 
Delegates ; For they cannot have any original Juriſdiction ; becauſe it 
is a Matter grounded upon an Act of Parliament, and the Act gives them 
none; Per Lds. Commiſſioners. 2 Vern. 118. Mich. 1689. Saul v. Wilſon. 
13. A Woman was ſuppoſed to be Married firſt to A. and atterwards 
to B. Both A. and B. being then living; and upon a Diſpute, the Spiri- 
tual Court affirmed the firſt Marriage, but was difallowed on Appeal to 
the Delegates, and the 2d held good; There was Iſſue by the 2d. but 
none by the firſt. Upon a Petition tor a Commiſſion of Review to re- 
| verſe 
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verſe the laſt Sentence, Ld. C. King faid, That a Commiſſion of Review 
is not a Matter 7 Right but purely in the Diſcretion of the Crown, and 
as ſuch Commiſſion tends to Baſtardize the Iſſue he was againſt ir, and 
ſhould adviſe the Crown accordingly. 2 W ms's. Rep. 299. Trin. 172g, 
Franklyn's Caſe. 


— 
— — — — 


(H. f) Appeals 


An Appeal 1. I F a Sentence be given in the High Commiſſion. Court, no Appeal 
eic nes I lies from it de Hero Jure. . 5 Jac. B. P. 8 Jac. B. 
Lach on., 2. But upon ſuch Sentence an Appeal may be, if the Party can ae 
8 quire a ſpecial Commithon to examine it. M. 5. Jdc. B. 
Court when | | | 
in Beirg; becauſe they themſelres were the King's Delegates, as acting by an immediate Commiſſion 
from him. And there was no Remedy againſt their Sentences, but a new Commiſſion to others, grantable 
by Virtue of he Royal Prerogative independant on the Authority given by 25 H. 8. or any other 
Statute, Watſ. Clerg: Law. 55, 56. | | ; | 


3, H. 2, ordained, that Appeals ſhould be from the Conſiſtory to 
the Arch- deacon; from him to the Bithop; from him to the Archbithop ; 
from him to the King. Fox. 265. Speed 458. . 

4. But Matthew Paris has further, that the King commanded the 
Archbiſhop to make an End of the Suit, and that he proceed no further 
without Licence of the King. Speed. 458. Jan. Angior, 94. 53. 

5. In Roger Hovend, fol, 3zo;3. and Jan. Anglor. 94. it is, that 
Appeal ſhall ve trom the Archdeacon ro the Biſhop commencing with the 
| Archdeacon without ſpeaking of the Conſiſtory, and ſo Cook in his 6, 
Epiſtle cites it, and there he obſerves the Power of the King upon 
_ Eccleſiaſtical Juriſdiction to be ancient and not neos. 
6. Among the Petitions in Parliament 18 E. 2. there is fuchÞe- 
tition, William de Nottingham Clericus petit, quod poſſit proſequiAp- 
pellationem ſuam in Curia Romana &c. Rex non conceſſit, quod Privi- 
legium ſuum infringat, ſed impetret intra Regnum, ſi ſibi videret expe- 
— . „5 LIEx 

7. 24 H. 8. cap. 12. S. 5. Enacts, that Appeals in Cauſes Teſtamenta- 

mY, Cauſis of Matrimony and Divorces, Right of Tithes, Oblations and Ol- 
ventions, ſhall be ſued from the Archdeacon or his Official, if the Matter 
be there commenced, to the Biſhop of the Dioceſs. 1 | 

A Parſon of S. 6. And if the Matter be there commenced before the Biſhop Dioceſan or 
a Church in 56 Commiſſary, then within 15 Days after Sentence given, an Appeal may 


thy be to the Archbiſhop of the Province to be there definitely adjudg*d. 
was depriv- 1 „ | EN | 
ed, nd he appealed to the Archbiſhop of C. in Curia Prærogativa ſua de Arcubns ; the Queſtion was, 
 V\herher this Appeal was well brought? becauſe the Statute mentions only the Archbiſhop of the 
Province where &c. without limiting any Court in certain. It was the Opinion of all rhe Juſtices of 
B. R. that the ſaid Words in the Appeal, viz. (In Curia Prærogativa ſua de Arcubus) were void and 
| ſuperfluous, and that the Words, viz. (to the Archbiſhop of C) were ſuthcient to have the Benefit of 
the Appeal by the Equity and Intendment of this Statute. D. 240, pl. 46. Trin. 5 Eliz. Anon. 


In Trin.z F. J. If the Matter be commenced before the Archdeacon of any Arch. 
W.3.the b;ſhop, or his Commiſſary, the Appeal may be within 15 Days Ec. ro the 
Court a- 2 X ; i | WE Oy. 
greed, that Audience or Arches of the ſaid Archbiſhop, and from thence within other 
no Appeal 15 Days Sc. tothe Archbiſhop himſelf, and no further. 
could be 88 N eee 2 | GENT 
made from the Dean of the Arches to the Archbiſhop, becauſe it was one and the ſame. Carth. 1-5. 
in Lee's Caſe. But Ibid. in Marg. the Reporter ſays, that the Statute 24 H. S. 12. is exprelsly te 
the contrary, but that this Statute was not mentioned. Re | 


£0" App 


_ 
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§. 8. And it the Caſe be commenced before the Archbiſhop, then to le 
there definitively determined without further Appeal. | 
H. 9. Where the Matter touches the King, the Appeal may be within 15 
Days to the Higher Convocation Houle of that Province, and no further, 
but finally to be there determined. Þ 
8. G. was inſtalled Dean of Wells, and afterwards made a Prebendary S. C. cited 
of the ſame Church. Upon a Viſitation by the King's Letters Patents, Dav. 46. b. 
he was deprived of his Deanry by the Biſhop's Com miſſary, becauſe he could rh Caſe of 
not hold two Dignities ſimul & ſemel in the ſame Church, and the firit yay” 2 
4 | Chapter 
was void by the Canon Law. The Dean appealed to the Archbiſhop, of Ferncs, 
who affirmed the Sentence. Whereupon he appealed to the King; but 
the King granied the Deanry to one > pri atter which the King died. 
Queen Mary granted another Commiſſion to the Delegates, who reftcred 
um to his Deanry. After the Death eg Mary (viz.) Anno 1 
Eliz. Turner by a new Commiſſion was reſtored by Sentence, and that Sen- 
tence atter affirmed by other Commiſhoners, notwithſtanding the Re- 
elaimer and Appeal ot G. Dyer 273. pl. 35. Paſch. 10 Eliz, Walrond v. 
Pollard. 5 | f 
10. Stephen Gardiner, Biſhop of Wincheſter, was deprived at Lam- 
beth by Commiſſion from E. 6. made to 10 Perſons proceeding thereupon 
Ex Ofncio mero, mixto vel Promoto, mni Appellatione remota, Summarie 
de Plano, without any Form or Figure of Judgment, but only upon an 
Inquiry into the Truth of the Fact. 4 Init. 340. cites a MS. Rep. of Ld. 
Dyers. 1 85 „ 5 
pe An Appeal being a natural Defence cannot be taken away by any 
Prince or Power ; and in every Caſe generally, when Sentence is given 
and Appeal made to the Superior, the Judge, that did give the Sentence, 
is bound ro obey the Appeal, and to proceed no further until the Superi- 
or hath examined and determined the Cauſe of Appeal; nevertheleſs, 
where this Clauſe ( Appellatione remota) is in the Commithon, the Judge, 
that gave Sentence, is not bound to obey the Appeal, but may execute his 
Sentence and proceed further, until the Appeal be received by the Supe- 
rior, and an Inhibition be ſent unto him; tor the Clauſe (Appellatione 
remota) hath three notable Effects; iſt, That the Juriſdiction of the 
Judge that gave Sentence is not by the Appeal ſuſpended or ſtopped ; for 
he may proceed, the ſame notwithſtanding. 2dly, That tor Proceeding 
to Execution or further Proceſs he is not puniſhable. zaly, That 
thoſe Things that are done by the ſaid Judge after ſuch Appeal cannot 
be ſaid void; for they cannot be reverſed Per viam Nullitatis. But if 
the Appeal be juſt and law ful, the ſuperior Judge oughr of Right and 
Equity to receive and admit the ſame, as he 5 to do Juſtice to the 
Subjects; and ſo if the Cauſe of rhe Appeal be juſt and lawtul, he 
oughr to reverſe and revoke all mean Acts done after the Appeal in Pre- 
E of the Appellant. Thus tar the Report of the Lord Dier truly | 
Tranſlated. 4 Inſt. 340. cap. 74. s Ty „ = 


; — EE eng 


| he F after Sentence the JParty appeals the Sentence is utterly ſuſ- The very 
I pended during the Appeal. 2 K. 2. Quare Impedit. 143. 8 
| | deal is a 
_ Suſpenſion of the firſt Judgment in the Spiritual Court for the principal Matter, but not for he Colts ; 


Per Lord Keeper Egerton. Goldsb. 119. pl. 4. Hill. 43 Eliz. in the Caſe of Willoughby v. Wil- 


loughby. 
2. Na Han appeals from a Sentence of Excommun: cation he may 
celebrate Mais, 20 nb CSE So | 
. «Jy 00 


. 0) The Eg of Arp. 8 


> —_— —— — — — —————— — —— ER 


8. C. where 
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3, So after Appeal he may bring Actions at Common Law, and 
ougit to be antwered, Dub. 20 h. 6. 25. | 
4. If an inferior Spiritual Court commits Aamingſtration, and an Appeal 
is made from thence 10 the Arches and there the firſt Adminiftration is 

affirned, the Uſe is to remit the Cauſe ; but when the firit Sentence is re- 
verſed the firſt Court ſhall be ouffed of FuriſditFion, and the Court that re- 
verſes it &c, ſhall commit de Novo, Lat. 8g. Reeve v. Denny. | 

5. It a Church be only voidable by Deprivarion, ard the Eecleſſaſti. 

cal Judge hath actually pronounced a Sentence of Deprivation againi 
the Incumbent, yet if the Perſon deprived appeals, the Church is not actually 
wid ſo long as the Appeal dependeth ; And it the Sentence of Depriva- 
tion upon the Appeal be declared void, the Clerk is perteEt Incumbent as 
before, Without any new Inſtitution. Warf. Comp. Inc. 8vo. 95. cap. 6. cites 
Fitzherb. Abr. 2 R. 2. Quare Impedit. 143. 27 H. 7. Gard. 118. Trin. 
Eliz. Dyer. f. 240. and Mich. 33 & 34 Eliz. Gayton's Caſe. Owen 
12, Packen Cate. 6 i. 8 
6. It the Appeal be to the King in Chancery, and the Deprivation be 
affirmed by the King's Delegates, or if the Deprivation be immediately 
made by the Lord Chancellor, or Keeper, for that the Incumbent is vi- 
ſitable immediately by the King, I conceive that 20 Appeal lies, and that 
the only Remedy, that the Perſon deprived hath, is to get a Commiſion if 
Review, which is only grantable of Grace by the King, and not of 
Right; nor is there any Remedy at Common Law it the Cauſe of the 
Deprivation was Eccleſiaſtical; tor there the Sentence is binding, and not 
thereby examinable ; and therefore, if a Perſon be deprived by the Au- 
thority aforeſaid, and another be inſtituted to his Benefice, tlie new In- 
cumbent's Title ſtands good 'till it be reverſed upon the Commiſſion of 
Review; for this was faid in the Caſe of a Clerk deprived by the High 
Commiſſioners. Watſ. Comp. Inc. 8yo. 95. cites Trin. 4 Jac. Bird y, 
Smich. Moor 781. = FF 


SeeCom- (K. f) Prerogative of the King in Matters Ecclefraftical 
Cro. E. 542. 1. E King by his Prerogative Ropal may grant Licence t9 
it is beld by Az; an Jncumbent ro hold his Benefice in Commendam with d 
Guat and F Biſhoprick. D. 39. El. B. R. Armiger Aid Holland. | 

Fenner, hee 5 . 85 

| the King had this Prerogative q Sage Common Law ; for the Benefice is made void by the King's Att, 
and he may well diſpente with is on Act. . | W | Io 


2. 9 E. 1. Rot, Claulſ. 70 Oorſ, Rex Epiſcopo Cliſtt. ft. 
Cum nos c Progenitores noſtri hoc ]Irtvilegio uſi ſumus a Tempore 
qtio non extat Memoria * Clerici noſtri d ordines Suſcipiendos 
A , pel ad faciend. ſuper ſuis Beneficus perſonalem Reſidentiam dum no- 
I. ſtris immortantur * obſequiis compelli non debeant Mandamus vobis quod 
VW. Clericum noſtrum Se „„ 
38. . 8. E. 3. B. K. Rot. 23. The Archbiſhop of Vork ſummo- 
nitus per breve de Ven. fac. ad reſpondend. Domino Regi pro Conſecratione 
Epiſ. Durham elected a Biſhop without the Aſſent of the King; ti 
Dekendant comes and ſays, that he is a Peer of the Realm, and 
ought not to be compett'd to anſwer by Attachment and Diftrels 
cc. To which it is anſwered, Quod Conremprus, Exceſſus & Trani 
greſſio prædicta tangunt Uſurpationem Juris Regii Contra Coronam Þft 
qiod PIrzdictum Breve de Venire fac. fuit invent. per Concillum 
Regis, quia in Movo caſi Movum Remedium eſt Apponendum, dies 
_datus ad Audiend. Judictum. b 1 5 
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4 The Kings of England from Time to Time in every Age beſore 
the Time of H. 8. have uſed to grant Diſpenſations in Cauſes Eccle/raſtical; 
tor where the Law of the Church is, that every Spiritual Perſon is vi- 
ſtable by the Ordinary, King William he Conqueror by his Charter ex- 
empted the Abbot of Battel from Viſtation and Furiſcliction of the Ordinary 
in thoſe expreſs Words (Sitque dicta Eccle/ia libera et Quieta imperpetuum 
7 omni Subjeftione Epiſcoporum et quariumlilet Perſonarum Dominatione, ſicut 
Eccleſia Chriſti Cantuarenſis &c.) by which he diſpenſed with the Law 
of the Church in this Caſe. Dav. Rep. 72. b. 13. a, Paſch. 9 Jac. C. B. 
in Ireland, in the Cafe of Commenda. 

5. The King may diſpenſe with a Prieft to Hold two Benefices, and with 
a Baſtard that he ſball be a Prieft, notwithſtanding the Eccleſiaſtical 
Laws which areto the contrary; and as he may diſpenſe with thoſe Laws, 
ſo he may Pardon all Offences 1. them. Dav Rep. 73. a. Paſch. 9 
Jac. C. B. in Ireland, in the Cafe of Commenda. 98 

6. The Eccletiaſtical Court cannot proceed to prunifh a Perſon for a 
Crime, according to the Canons, tor which he is pardoned, or at Com- 
mon Law excuſed. Arg. Skin. 500. Trin. 6 W. & M. B. R. in the 
Caſe of Philips and Bury. | | 


— 
— 


(L. ) Prerogative of the King in Ecckjiaſtical Courts, 
Jy by /Yrits of the King. 
1, TIF Pariſhioners of a Pariſh have uſed Time out of Mind to elect 
1 two Churchwardens Annually, and to prefent them to the Arch- 
deacon to be ſworn, ànd he has uled to ſwear them, and now upon 
uch Election and Preſentation to him to be ſworn, he retuſerh to | 
ſwear them, @ Mrit may be directed out of B. B. to the Archdeacon 
commanding him to ſwear them. P. 17 Jac. B. G. Such Writ 
branted for the Churchwarden of % ton-Valence in Kent. For tho 
a Canon be made 1 Jac. to the contrary, it cannot take away the Cul⸗ 
tom. T. 15 Car. B. G. Such Writ granted for the Church- 
- wardens of the {pariſhes of P Ethelboroyzh. and St. Thomas Apoſtle s Mar. 22. 
m London, after diverſe Yotions and upon hearing or Counſel on ? 52 5 ©: 
both Sides. 10. 4 Car. B. R. Rot. 420. [Draper and Stone, like . f 
Writ granted, --- For the Churchwardens of + Ho/bero in Devon, Evelyns 
tze Writ granted. e 155 | 5 Cafe. — Cro. 


of dutton-Valence in Kent, and of St. Ethelborough in London, — L. P. Raym. 429. Paſch. 33 Car 2. 
Carpenter's Caſe. If the Party elected offers himſelf, and the Eccleſtaſtical ese, reſuſes to tender the 
Cath to him, a Mandan from the Temporal Court will be granted, and will not be revoked upon a 
Return that he is net Habilis Perſona; becauſe they ſay, that in this the Eccleſiaſtical Court are not to 


Judge of the Qualifications of the Perſon any more than of an Executor or:an Adminiſtrator ; but the 


Pariſhioners who chuſe him are the moſt proper Judges of his Fitneſs for the Office. And it mult be 
ond, with regard to the Goods of the Church, that the Pariſhioners who are to repair what is loſt or 
ſ:oil'd, ought to be Judges in what Hands they ſhall be lodged, becauſe they may well be preſum'd to 
chule ſuch Hands as are fafe: But with regard to the Duty of preſerving Order, and preſenting Vice, 


the Pre ſumption does not hold ſo ſtrong that the Pariſhioners will always chuſe ſuch as ſhall be zealous 
in that Work, which yet is a very conſiderable Branch of the Office of Churchwarden. Gibſ. Cod 243 


4 


2, 36 E. 3. The King commanded the Biſhop ol Exon to ſend Chriſine 
to che Pariſh ot St, Burien in Cornwall, MESSY. 
EMT JN, B. 63, A Writ de Cautione admittenda Directed to the 

—_ ena — 

4. F. M. B. 200, A Mrit directed to che Mayor of ©xfard to in- 


rol a Teſtamenr and to prove it. 


— 


— —_ — 
— — — — 
af » Ip | * 3%. — 


: | f | C. 551. 86. 
Prohibition (F) pl 5t. S. C. — + Mar. 66. pl. 104. Mich. 15 Car. S. C. and cites the Caſes 


— 
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5. Tf a Clerk of a Pariſh in London has been ufed Time out of 

Mind to be elected by the Veſtry, and after admitted and ſworn before 

the Archdeacon, und he refuſes ta ſwear ſuch Clerk fo elected, but ad: 

knits another elected by the Parſon, a Brit may be awarded to him, 

c91112anding to ſwear him. 22 Jac, B. R. Waſpoole's Caſe. Mich. 16 

E 8 5 Car, B. R. between Orme and Pemberton, for the Clerk of the Pa 
529 *:* riſh ok St. Feers London ſuch Writ granted. 


For more of Prerogative in General, See Aid of the king, Canons, 


E Commendam, Preſentation, and orher proper Titles. 
+». # 3 — 
x * Preſcription. 


* Preſcrip- _. 


Time | PT: Zr | | be pon 
whereof thje, 3 3 IG | | ; 
2 (A) [Mo. And] by what Names they may preſcribe, 


Se, nad ts though they hold only at Will &c. | 


holds if there 


be no {Pe 1al 


SME BY be P Serjeant at Law may preſcribe, that he and all Serjeants 
ty , Yaveuledec. ro be impleaded only by Original. 11 E. 4 
Je k 26. in 2. b. though they are not a Corporation. 1 

pl. 49. N . NE ES OD | h 2 

+ Bill of Devt againſt a Serjeant at Law, who ſaid, That he came to the Bar to plead and miniſter Mat- 
ter for his Client, and Bill does not lie againſt him; and after he ſaid, that he is Serjeant at Law, and that 
he and all Serjeants at Law Time out of Mind have been impleaded by Mrit original, and not by Bill ; And 
demanded Judgment if the Court will take Conuſance. The Plaintiff demurred. Per Brian, You 


cannot preſcribe ; tor you are not incorporated. But it was held, that ſeveral may preſeribe, who are nat | 


8 as Officer of the Court ſhall preſcribe in Privilege &c. Br. Preſcriprion, pl. 72. cites 11 
„ . 2. | | 5 | | 
Br Preerip- 2, So an Attorney may preſcribe, that he and all Attorneys gt. 
ke 35 have uſed co have Privilege EC, 11 E. 1. Lg P 
Sin Treſ- 43, A Man map preſcribe, that all rhe Inhabitants of the Pariſh have 


pats for led to have their Sacraments, and ro be buried in the Church-yard | 
tramplivg | „ | 


his Graſs, (UC, 18 E. + 2. b. 


the De fer d- WIR? . 35 3 Ee 55 
art /aid, That the Place &c. is &c. and that the City of Coventry is an ancient City Time out of 


Mind, and all the Citizens and Inhabitants of the ſame City have had Common in the ſaid Place for all 


es ; . . 0 
other's Land; Per Pigot, which was not contradicted. 


Smith v. Gate wood. 


their Beaſts Levant and Couchant in the ſame City Time out of Mind from ſuch a Day to ſuch a Day, 


aud that the Defendant is an Inhabitant in the ſame City, by which he put in his Beaſts as in his Common; 


And it was agreed, that the Mayor and Citizens of 


gt ar C. may preſcribe for them and their Inhabitants &c and 
not otherwiſe. Br. Preſcription pl. 28. cites 15 


f 4. 29 — — 8. P. Br. Cuſtoms, pl. 40. cites 18 E. 


4. — 0 Preſcription may be, that rne Uſage of the Vill of D. has been Time out of Mind, 
that the Inhabitants &c. have had * I ay over the Land of the Plaintiff to the Church &c. or that they have 
been quit of Tell at the Mill &c. Br. Preſcription, pl. 76. cites 18 E. 4.3. ——— S. C. cited D. 51. pl. 
-2.——— P. and that Inhabitants may preſcribe in Eaſement, contra in Profit Apprender cut of an- 
| Br. Preſcription, pl. 28. cites 15 E. 4. 29.-— 

Inhabitants, znleſs they are incorporated, cannot preſcribe to have Profit in the Soil of another, but in Matters 
of Eaſement only, as in a Way to a Church; So in Matters of Diſcharge ; As to be diſcharged of Toll 
or Tithes, or in a Modus decimandi ; But not in Matters of Intereſt. Cro. J. 152. Hill. 4 Jac. B. K. 
6 Rep. $9. b. S. C. S C. cited Arg. 2 Lutw. 1346. in Caſe of John- 

fon v. Wyard. S. C. cited 3 Buls. 326. in Caſe of Turner v. Denning. 18 P. Cro. E. 446 
Mich. 37 & 38 Eliz. C. B. in Caſe of Auſtye v. Fawkener. | 


Brooke makes a Quere, if Heuſbolders may preſcribe, Br. Preſcription, pl. 98. cites 11 . 6. 19. 


A 


4.2 


ü Oe v0." Too Vs W 7 Ca 


aw. 
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A Pan may allege a Cuſtom Quod quilibet Capitalis Juſticiari- S. P Br.. 
* Banco pro tempore exiſtens has uſed Dare quodlibet Officium of Preſcription, 


1. 4. ci 
the Court cc. D. 2, 3. Ma. 114. 63, 5 H. 4 


S. P. Br. 
Preſcription, pl. 52: cites 11 E. 4. 2. 


5, A Sheriff cannot preſcribe, that he and all thoſe who have Br. Office 
been Sheriffs have been teiſed of a certain Gitt ar every Tourn held sue act 


x. For Sheriff ts choſe by the King every Bear, and removeable at 4. B. 3. 
the King's Will, 42 E. 3. 5, adjudged, eable at 42 6 5.4. 


 ſeriprion, pl. 
9 Cites 40 E. 3,4. [but it ſhould be 42 E. 3, 4. according to Br. Office. 


6, Bur Didg in 21 D, 9. 16, b. An Under Sheriff preſcribed, that Sce Fees 
he and all ander-Sheriffs of the County have uſed to have o much (A) Noe 
tor Barr F ces, and admitted goon. | Br. Fees, pl. 
| | „„ 3 6. cites S. C. 
Br. Preſcription, pl. 37. cites S. C 


7. Hire facias to repeal Letters Patents of the King of an Office in Ire- * Orig. is 
land a . N. becauſe the Plaintiff has other Letters Patents of it of 725 ow 
elder Pate: cc. the Defendant ſaid, That the Land of Ireland is, and Preſcription, 
Tie out of Mind, has been a Land fevered from the Realm of England, and pl. 52. cites 
ruled and governed by the Cuſtoms and Laws there, and that the Lords there 11 E 4. 2. 
of the King's Council have uſed in the Abſence of the King to chuſe a Fuſtice, l hy 33 
who has Power to pardon and puniſh all Felonies and Treſpaſſes, aud to a(= Annum nal 26 
ſemble a Parliament by Advice of the Lords and Commonaliy, and maKRe they void; 
Statutes, and alleged how a Parliament was ſummoned, by which it was eh Quod Nota; 
ated, that thoſe who have Offices there ſhall be reſident upon it by a Day &c. Ra 3 
or otherwiſe fhall forfeit his Office, and that the Plaintiff was Officer &c. make Colle. 
and did not come by the Day, by which the Office was vid, and the King tion or Pre- 
granted to the Defendant &c. The other demurred upon the Plea ; ſentation to 

and by ſome the Preſcription is contrary to Reaſon, and“ may bind all hn? wh 
the King, and therefore ill; But per Forteſcue, the Preſcription is void, je, 1 
and is in the King, and not in thoſe of Ireland; as f Chancellor of Eng- Br. Pre- 
land who is only at Will preſcribes to have Preſentation to all Benefices of (cription, pl. 
the King || under a certain Sum, and that Statutes of England, as of 1oths, . TILE FP 
15ths &c. do not bind Ireland, becauſe it is ſevered, and does not come 
to OO theretore Quære Legem. Br. Preſcriprion, pl. 4. cites 
20 H.6. 8. T0 45 | * ! ; 

8. In Debt it was awarded, that the Sextou of an Abbey cannot pre- 
ſeribe that he and his Predeceſſers, Sextons of the Abbey ot B. have been 
Parſons of St. A. in B. and have impleaded and been impleaded Time out 
| Of Mind; For Sexton cannot preſcribe ; and grant to him by the King 

thall not ſerve to his Succeffor ; for he has no Succeſſion, quære of him- 
felt; For it ſeems that he is a Monk, and theretore a dead Perſon in 
Lay. N. Preſcription, pl. 99 cites 32 H. 6. 1 

9. Prior dative and removeable preſcribed to implead and to be impleaded, 
and to anſwer, and to be anſwered Time out of Mind, and a good 

Preſcription, Br. Preſcription, pl. 94. cites 2 E. 4. 17. and 44 E. 3. 

4 accoidingly, | * EET Ee, a : 

10. My very Tenant may preſcribe in his own Right; per Choke; Br, And ſo may 
Preſcription, pl. 28. cites 15 E. 4. 29. | | TOE weg 
Choke; Qued fuit Conceſſum. Ibid.— But Tenants at Will cannot preſcribe in their own Rights but | 
in Right of their Lord; Per Cur. Br, Preſcription, pl. 76 cites 18 E. 4 3 —8 P. per Choke. Br. 
Preſcription, pl. 28. cites 15 E. 4. 29. 


l 8 They cannot preſcribe in a Thing aul ich ſhall endure for ever 
c. but in the Uſage and Cuſtom of the Vill they may; and {o note the Diverſity Br, Preſcription, pl. 


76. cites 18 E. 4. 3 Tenant for Life cannot pre cribe, nor a Man cannot preicribe againſt Tenant 
Je Life, and <uhere there is no Succefion nor Perpetrity there can be no Preſcription. Br, Preſcription, pl. 
/ j- CES 22 E 4 17. , ' ö 
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Cro. E. 153. 11. In Caſe for diſturbing the Plaintiff in uſmg his Common Plain. 
Honey wood tiff ſer forth, that A. was ſeiſed of certain Lands to which Commun 
8 EE was appendant tor Lite, Remainder in Tail to B. and that they demiſed 
That Gaw- the Lands to the Plaintiff tor Years ; It was objected againſt this Declz. 
dy held it to ration, that Leſſee for Life, and he in Remainder cannot preſcribe together, 
be good; and cited 20 E. 4. 10. But per Popham and Gawdy, it is well enough; 
8 For all is but one Eſtate. 1 Leon. 117. Paſch. 31 El. B. R. Hauxwood 
ray, the 
Plaintiſt v. Husbands. 
2 55 pore a diſtin& Title to the Common, and not confounded them as he has done. Et adjornatur. 


12. A Copyhold er preſcribed, that every Copyholder of ſuch a Par. 
cel of Wood had uſe to cut down Trees there growing; and held good; 
and a Difference was taken between a Preſcription for Freehold and for 
Copyhold Land; tor Cuſtom which concerns Freehold ought to be 
throughout the County, and cannot be in a particular Place; Bur 4 
Preſcription concerning Copyhold Land is good in a particular Place; 
for De Minimis non curat Lex, and the Law is nor altered thereby, 

and it may be there is but one Copy holder there for which he might pre- 
ſcribe. And Cuſtom to have Prot Apprender, Privilege or Diſcharge, 
may well bein a Particular. Cro. E. 353. Mich. 36 & 37 Eliz. C. B. Ta- 
verder v. Ld. Cromwen. N . 
It is true, 13. The Inhabitants of Egham, and all the Tiwns in Surry, joined in a 
That Te- Claim to cut down all the Coppices at their Pleaſure, and to have Common 
pan ** for all Cattle Commonable, and Common of Turbary, and made Title 
— n in a by Preſcription. Noy, the Attorney General ſaid, That they ought 
Claim for a not to have joined in One Claim. Jo. 275, 276. 8 Car. in Itin. Windſor, 
Common The Inhabitants of Egham's Caſe. f | my 
&c. becauſe | | GT Tn RET 
King cannot claim for them ; But [as to] other Men, if [they are] Copyholders, they only muſt join 
that are Tenants to one Lord, and the Lord muſt preſcribe for him and his Tenants ; But the Lord 


ofa Manor cannot preſcribe for any of his Freeholders, but every of them muſt put in ſeveral Claims; 


For the Reaſon why the Lord may preſcribe for his Copyholders, is, becauſe the Freehold of the Land 


is in Law in him. Jo 276. in the S. C. 


14. Preſcription for a Thing Appurtenant to a Manor (as Liberty of 
Foldage of the Tenant's Sheep) was laid in 4 Body Aggregate by a 
Olle Eſtate, and was held to be well enough. 2 Vent. 139. Hill. 1 W. 
8 M. C. B. Dickman v. Allen ---- cites Keilw. 140 b. Co. Litt. 121. 4. 

ro. J. 673. N „ | | . . 
1 9 In Treſpaſsof break ing his Cloſe called Jenning's Key, the De- 
fendant preſcribed, that Omnes ligei Domini Regis, Time out of Mind &c. 
uſed to land Goods of too great Burden in the Lands adjoining; The 
Plaintiff had Verdict; But upon Exception in Arreſt of | 06 K the 
Court held the Preſcription good enough, and a. Nil Capital was award- 
ed. 3 Keb. 179. Trin. 25 Car. 2 B. R. Jennings v. Clenial. 


(A. 2) Againſt whom. 


1. ＋ E Lord cannot preſcribe againſt his Villeins, nor his Tenant at 
L Will. Br. Cuſtoms. pl. 52. cites 13. E. 3, 

2. A Manpreſcribed in the Biſhop of C. and his Predeceſſors, that 
they had preſented to ſuch a Priory, as Patrons, Time out of Mind; 
Skipe ſaid he cannot preſcribe againſt the King; But Kirk ſaid that he 
may as well againſt the King as another Perſon ; For otherwiſe the Lords 
Pail E 5 their Franchiſe in Quo Warranto, Br. Preſcription pl. 52. cites 
38. Aſſ. 22. 


3. Debt 


3 6 


roo general, tor Tenant at Will, Tenant at Sufferance, or a Diſſeiſo 
are Occuplers, and for this Reaſon it was held, That the Preſcription that Defen- 


9. a. b. The Biſhop of Coventry and Litchfield v. Weſtwood. DS FRI 
4. Maſter of an Hoſpital preſcribed in Writ of Annnity of the Seijin of e 
the Aunuity againſt a Parſon and his Predeceſſors, Time our of Mind, ana 
good, and ſo charged the Parſon, and no Land but the Church. Nota. Br. 


99 


222 


_= 


Preſcription. 


3, Debt of 31. tor Pound Breach, becauſe the Cuſtomof his Manor of 
C. is that the Lord for the Time being has had 3.1. for Pound Breach Time 
out of Mind, and that the Detendant was Diſtrained, and thewed by 
whom, and tor what Cauſe, and he broke the Pound, tor which he 
brought his Action; and by all the Juſtices the Cuſtom is not good to bind 
a Stranger; For it cannot have Lawful Commencement, But ſuch Cuſ- 
tom upon the Tenants of the Manor may be good; For it may be that it 
was reſerved upon their Tenures in Principio. Br. Preſcription pl. 106. 
cites 11 H. J. 13, 14. 

. As where the Tenants grant to the Lord, that when their Rents are 
Arrear, they fhall render 20 s. Ibid. | 
F. In Replevin, the Defendant avowed for Damage-feaſant; The So in an Ac 


Plaintiff juſtifies, For that he had a Cloſe adjoining to the Defendant's tion on the 


Cloſe, And that the Defendant, and all the Occupiers of the ſaid Cloſe, 9 


Time out of Mind, had % to repair the Fences between the ſaid Cloſes, forth, That 


and for not ſufficient incloſing his Beaſts entered &c. Iſſue was taken he had been 3 


upon the Preſcription, and found for the Avowant; It was moved in 7% 


e ee | F 3 . „ 2. paſt an Occu- 
Arreſt of Judgment, that the Preſcription, That every Occupier &. is be of ficks 
r 


*aſture, and 


of was not good, though being after a Verdict, it is aided by the Statute. _ eee 
Jeofails. Cro. E. 445. Mich. 37 & 38 El. C. B. Auſtye v. Fawkener. 2 pry 
that Omnes 


ali Occupatores of the Defendant's Cloſe did uſe to ſput the Gates ; This was found for the Plaintiff, and it 
was moved in Arreſt of Judgment, That Omnes Occupatores is not good; But it was adjudged, chat 


not w ithſtund ing this Exception, without alledging any [thing more] than that all the Occupiers had 


uſed to do it, it was good. Cited by Bridgman Ch. J. Cart. 3 2. Mich. 17. Car. 2. C. B. as the Caſe of 
Gunter v. Pore, and that it was by the Advice of all the Judges. 


(B) Of abo Thing it may be. [And what ſhall be 


ſaid a good Preſcription. ] 
tian, pl. 19. 
| „ cites 8. ky 
At if one and his Anceſtocs, or thoſe whoſe Eſtate he has in a Moiety have held the ſame in com- 


. A Man may preſcribe to be Tenant in Common with another Br.Proferip< 
A ol Land h. H A "I Lows Sho | 


mon with the other Tenant or his Anceſtors, or with thoſe whoſe Eftate he has Pro-Indiviſo Time 


out of Mind &c. But Joint Tenants cannot be by Preſcription ; Becauſe there is Survivor between 


them, which there is not between Tenants in Common. Co. Litt. S. 310. 195. b. 


2, But a Man cannot make Title ro Land by Preſcription, Brook He cannot 


make Title 


Preſcription, * 122, to the Land 


itſelf (as) that he and his Anceſtors, or thoſe who Eſtate &c. have been ſeiſed Time out of Mind &c. 
Br. Preſcription. pl. 19 cites 8 H. 6. 16. and cites Tit. Treſpaſs. pl. 122 — “ Ther — iſ 
Pleas in Preſcription, but it ſeems it ſhould be (pl. 19) and that the (122) is a Miſtake occaſioned y the 


Plea our of (Treſpaſs 122) which Brooke cites. 


3. Ir ſeems, That a Dean and Chapter may preſcribe tu make Indndt ian 


aud Inſtallation, as to them belonging, Time out of Mind. Videg H 4. i 


Preſcription, pl. 21. cites 19. H. 6. 39. „ 

F. Where Rent is granted by Fine or Patent of the King before the _ 

Time of Memory, the Party may Count by Preſcription. Per Newton. Br. 

Preſcription, pl. 22. cites 19 H. 6. 75. | 3 
6. It is a good Cuſtom to Preſcribe That where a Swan comes upon the One-may 


FL og: : ; | 4 ſcribe to 
Land of any adjoining to the River Thames, and makes a Neſt there, and — ＋ 


bas three Cygnets, that the Owner of the Swan ſhall have two of the beſt, and Sans within 


the 


e are not ſo many 


1 
N 
if 
3 
| 
1 
} 
| 
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that this is a good Preſcription ; for it ma 
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bis Manor, the Oger of the Land the third; For otherwiſe the Owner of the Land 
8 may Chace them; quod nota; and here in a Particular County. Br. Pre- 


Warren.  . Icription pl. 100. cites 2. R. 3. 15. 
Rep. 16. b. | 


Trin. 34 Eliz. The Caſe of Swans. — And he that has ſuch Game of Swans, mav preſcribe, that his Swans 
hall ſwim within the Alanor of another, Ibid. 16. b. 17. a.— And in that Caſe a Preſcription being laid for 
Wild Swans unmarked, Nidificantes &c. it was reſolved that if the Defendants had alledged, That with. 
in the ſaid Creek there had been Time out of Mind a Game of wild Swans unmarked, Nidificantes & 
Gignentes, and then preſcribed that ſuch Abbot and all his Predeceſſors & c. had uſed, Time out of Mind, 4 
hade and take to their Uſe ſome of the ſaid Game of wild Swans and their Cygnets within the ſaid Creek, this 


| had been good; For thuugh the Cignets are Royal Volatiles, yet in ſuch a Manner a. Man may pre. 


ſcribe in them; Becauſe this may have a lawful Commencement by Grant of the King, and conſequently 
a Man may preſcribe in them within a certain Place, fince it may have a lawful Commencement. Ibid 
18. a. b | | q | — 


SinaVillfer », It is a good Preſcription fo have 4 Halfpenny of every one who goes 

55 thorough ; over his Land; For this is Tol Traverſe, Br. Preſcription. pl. 57. cites 

quid pro quo. S H. J 9. | | | 

Ibid. | Et, | 585 f | | 

Fr. Cuſtoms. », It is a good Preſcription, That 11 the Tenants of the Manor do ut 
7 


jp 5 * pay their Rent by one Year, nor any Diſtreſs can be found there by one Year, 
NT 5 | 


15 S. C. * that the Lord may re-enter, and this is good tor the Generality; For tho 


ſome do not pay, by which the Lord enters, yet it may be, that there are 
| others who pay well. Br. Preſcription pl. 36. cites 21. H. J. 15. 
Ard King 9. Preſcription by a Lord of a Manor was 20 have after the Death of every 
1 | "17. Tenant for Life or Tears, or at the IWill of the Lord, tor every Tenure held 
Gaſes by ſuch Tenant at the Time of his Death, his beſt Beaſt, ia the Name of 
not like the 4 Heriot, and to ſeiſe the ſame. K ingſmill and Vavaſor J. thought this 
Caieot 14 nor a good Preſcription. But Frowike Ch. J. Contra. Keilw. 79. b. 
7 4. fol. 2. Mich. 21 H. J. Talbot's Caſe. ES ge” 
ecordare _ | = | . 
de Glougeſter Fee; for there the Lord of the Honour ſhall have Relief, Heriot, and other caſual Profits 
for every Altenation, and there Unity of Poſſeſſion in the Lord ſhall not hurt the Cuſtom, becau the 
Cuſtom runs in a Generality, that is, throughout the whole Honour; and where the Cuſtom runs in 
ſuch Generality throughout all and every Part of a Place, as Gavelkind, Borough Eneliſb, and the like, 
In thoſe Caſes, Unity of Poſſeſſion is not material; but in the Caſe above, the Cuſtom cannot run in 
ſuch Generality ; and for this Reaſon the Preſcription is not good. And alſo becauſe every * Preſcrip- 


tion ought to depend on a Thing which may have p 


erpetual Continuance, whereas between Leſſor and 
Leſſee tor Ferm of Life, or Years, or at Will, the Leſſees have only an Eſtate determinable within a 


Time certain, Keilw. 80. 21. H 7. Talbot's Caſe.— Eut Frowike Ch. I. held this a good Preſcription, and 


diſtinguiſh'd between ore ſingle Leaſe of one ſingle Part and ſeveral of ſeveral Parts; that tho' in the firſt 
Caſe on the Determination of ſuch * Leaſe, an Interruption would be of ſuch Preſcription, be- 
cauſe it referr'd only to that particular Parcel, but here, notwithſtanding ſuch Determination, there 


are other Lands in Leaſe, upon which the Cuſtom may depend and take Place, it extending throughout 


the whole Manor, and to makes it ſquare with the Caſe of Glouceſter Fee cied by Kingſmil |. Keilw. 
8. Talbot's Caſe.— Br. Preſcription. pl. 36: cites 21 H. 7. 15. S. C.— Br. Cuſtoms. pl. 30. cites S. C. — 
* Tr is an inf! ible Rule, that if a Man has a Thing of Common Right, and by Preſcription, he has 
Eſtate in Fee Simple in the ſame Thing. Dav. 9. b. 

In Replevin, the Defendant avow 'd, that J. S. he 


Id of him by Homage, Fealty and Rent, and at 


every Alienation of his Tenant that he and his Anceſtors have uſed to have the beſt Beaſt, if the Alience 
does not give Notice to the Lerd in the Life of the Alienor ; and that his Tenant: alien'd to the Plaintiff and 


died, and the Pluintiff did not give any Notice in the Life of the other. And the beſt Opinion was, 
y have lawſul Commencement, as by Condition or Reſerva- 


tion at the Making of the Tenure. Br. Preſcription. pl. 58. cites 8 H. 7. 10. 
See Y) pl. 10. Preſcription 20 diſtrain in his own Land is good. Br. Preſcription. 
SO Bree of 2, eie ß | „%%% Cp 

MyLord Ch. 11. Where a Man preſcribes 20 go quit of Tithes for his Lands in D. 
15 ; Aae in where all others of D. pay Tithes, this is void; tor Cin canuct de 


the Caſe of Particular, but ought to be throughout a Country or Vill, Br. Preſcrip- 


Preſcription, tion. pl. 93. cites Doct. & Stud. lib. 2. cap. 55. 
Tithes diſter 5 "AID | 


from all other Caſes in Law; For whereas Preſcription and Antiquity of Time fortifies all other Titles, 


and ſuppoſes the beſt Beginning that Law can give them, yet in Caſe of Tiches it is clear contrary ; 


for tho' the Grant of a Parſon, Patron, and Ordinary, is good in itſelf without any Recompence or 
Conſideration, yet when it runs to Preſcription it dies and periſhes; whereot no other Reaſon is given 
but that our Books 7 that a Man may preſcribe In modo Decimandi, but not in Non Decimando, and this 15 


In faboreni Hecleſiæ, eſt Laymen ſhould poil the Church. But be gives another Reaſon, That the Law 
violentlh preſumes that a Layman cannot be diſcharged abſolutely, and { will not al 


low che Preſcriy- 
tion, 
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tion, but will prefer the Good of . and the Church to the Benefit of a private ſingle Perſon. 
Hob. 297. Mich. 15 Jac. in the Caſe of Slade v. Drake. 


— 


12. A Man can't preſcribe in Things which touch the Crown, Br. Let, —— 
Star. Limit. 39. 8 E W 
13. In Treſpaſs of taking his Goods, the Defendant ſet forth, That Bendl. 21. 
the City of York was an ancient City, and that there were Mayor, Bail. i 8. 
iffs, and Citizens in the City Time out of Mind till 1 R. 2. who then incor- 251. Guſton 
porated them to be Mayor, Sheriffs, and Citizens; and that Time out of v. Shitting- 
Mind there had been a Cuſtom to ſeiſe Wares foreigu bought and foreign ſold ton ; the 
within the Liberty of the City of York, as forfeited ; and becauſe the ſaid ppm 5 
6 EE . ut nothing 
Goods were Wares foreign bought and foreign ſold, he, as Servant to more. I). 279. 
the Mayor &c. juſtified the Taking. And this Manner of Preſcription b. Marg pl.). 


was travers'd and allow'd. D. 279. b. pl. ro. cites it as a Precedent, —.— is — 
4 * 8 ac'd, an 
ſhould be pl. 10.] fays, that Mr. Glanvill in his Readirg, Feb. 5 Car. ſaid, That he doubted of this 
Caſe; for he held, that the Preſcription is ill, and ſays, that he had ſearch'd for the Rule of this Caſe 
among the Records but could not find any ſuch ; and he grounded his Reaſon upon the Stature of 9 E. 
3. Cap. 1. for it is expreſly contrary to this Caſe. — [That Statute does not concern the Manner of the 
Preſcription, but only prevents ſuch Forfe itures.] FE aro he | 


by Preſcription. Co. Litt. 250. a. S. 413. r | 
15. In Action upon the Caſe the Plaintiff claim'd ſuch a Cuſtom in Le. 142, 143. 
the Town of T. that he and his Anceſtors had a Bakehouſe within the 11 8 * 
| Tin to bake White and Houthold Bread, and that he had ſerved all the & (, But 
Town with Bread, and that 20 other could uſe the Trade without his Li- it does not 
cence, and that the Defendant had uſed the Trade without his Licence; appear there, 
upon which the Detendant demurr'd. And after Argument it was ad- r wer any 
| judg'd, that the Action will not lie. Ow. 67. Hill. 32 Eliz. B. R. Sir 9 
| George Farmer v. Brook. | IEP» . N 


14. A Body Politick or Incorporate may commence and be eſtabliſhed 


| but Cro. E. 
0 \ Ss 3 OT Bo TRL 5 | 5 203. Mich. 
& 33 Eliz. B. R. S. C. ſays, that it was adjudg'd for the Plaintiff; for the Cuſtom is between the 
ba d and his Tenants, which by Indenture may have a good and lawſul Beginning, and peradventure 
tbr Lands were gen to them upon this Condition; and it is reaſonable that the Lord maintaining a 
_ + B&ebouſe, that for this Cauſe oy ſhould have reaſonable Recompence, and the Plaintiſt had ſudg- 
nt — 8. C. cited 8 N 125 b. Hill. 7 Jac. in the City of London's Caſe ; and ſays, it was adjudg d 
2 Feaſonable Cuſtom by Sir Chriſtopher Wray & tot. Cur. and yet this Cuſtom reſtrains a Man to uſe 
h Trade within a certain Place. 55 | oY HE: | . 


/ + 16, In Treſpaſs for entring and cutting down the Plaintiff's Wood, 
the Defendants alledge a Preſcription &c. to take the Underwuod prow- 
ing on the Lands of the Plaintiff adjoining to their Land, to make the Hedges 
of that Land, on which the Wood did grew. It was argued, that this Pre- 
cription is not good; becauſe ir ſounds in Charge, and is not tor the 
Benefit of him who preſcribes ; For if the Detendants did not repair 
the Wood, they would receive no Damage. Sed Adjournatur, 1 Leon. 
313. Mich. 32 Eliz. B. R. Leigh v. Okeley. . 5 
19. One cannot have a Court by Preſcription, unleſs where he cannot have 
it ctherwiſe. Per Walmſley J. Cro. E. 792. Mich. 42 & 43 Eliz. C. B. 
%%% ²˙ AA mt ß 
18. In Replevin &c. the Iſſue was upon a Preſcription for every Vard- If in Reple- 
Land within ſuch a Vill to have Common fur 12 Cows, and for a Quar- vin ſo much 
| ter of a Yard-land Common for 3, and for Half a Quarter for a Cow + the F - 
and an Half, and a Verdict for the Plaintiff It was objected, that a found 
Man could not preſcribe to have Common tor a Cow and an Half; but ſerves the 
adjadg'd, that this being on a Verdict it ſhall be intended ſo as it can Turn of the 
i. e.) Common tor Half a Year, or that two Men had bur one Frye + tho” 
Cow, and ſo each of them had Half a Cow. Sid. 226. Mich. 6 Car. 2. þ,,.5 ic is 
B. R. Ellard v. Hill. 5 1 
N | | | And here the 
Veplevin was brought for one Cow only, and the Plaintiff pleading a Preſcription for four Cows 
and an Half is a good Juſtification for putting in of one Cow. Per Wirdham and Tu iſden Cæteris 
bſentibus, and they gave Judgment for the * Lev. 141. Hill v. Ellard — It was urg'd 5 
| u u | | rre 
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Arreſt of Judgment, that it ſhould have been ſaid, For the Halt-Feeding of a Cow ; but the ſaid Ju 
tices held, that the Avowry being but for one Cow, it was ſufficient, whether it was good for the Half 
Cow or not. Keb. 793. S. C. by Name of Hill v. Allen. | 


They muſt 19. Preſcriptions muſt have a lauful Beginning. Vent. 387. Potter 
have a rea- v. North. Be | | 
ſonable 2 | : q | 
Cauſe of Commencement. Dav. 9. b. Every Preſcription to charge a Subject with a Duty, muſt 
impart a Benefit or Recompence to him, or elſe ſome Reaſon muſt be ſhew'd Why a Duty is claim'd. Per 
Cur. 4 Mod. 323. Mich. 6 W. & M. B. R. in the Caſe of Warrington v. Moſeley. — Preſcription 
muſt be in a Thing done. Per Anderſon Ch. J. Godb. 16. Paſch. 25 Eliz. C. B. in Skipwith's Cate. - 


20. In Treſpaſs for taking &c. his Beaſts, the Defendant N for 
that he had a Drift of Common, to ſee that it was not ſurcharged, and 
that the Beaſts were there ſurcharging the Common; and therefore he 
took and detainꝰd them till 51. paid in Setisfaition of the Treſpaſs. Upon 
Demurrer it was objected, That a Preſcription for Dritt of Common 
doth not warrant a Diſtreſs unleſs he had preſcribed to diftrain alſo ; but 
adjudg'd, thar 'tis a Thing of Common Right tor the Preſervation of 
the Common. 2 Lev. 8). Paſch. 25 Car. 2. B. R. Bromfield v. Teigh. 
25 One preſcrib'd, that by Reaſon of Repairing a Chapel of Eaſe he 
had been Time out of Mind exempted from contributing towards the Repairs 
of the Church, and this was held a good Preſcription. Freem. Rep. 468, 
pl. 644. Mich. 1678, Wiſe v. Green, 3 
22. A Vicar libell'd in the Spiritual Court for a Stipend of 4 1. per An- 
num, claiming it by Preſcription, and Prohibition moved for upon Sug- 
eſtion that none can claim a Stipend by Preſcription but 4 Corporation or 
y Politick; And fo faid Holt, and that a Sheriff, tho' removable a: 
the Will of the King, may claim a Fee as incident to his Office. But 
againſt the Prohibition was cited Litt. Rep. 19. 51. 12 Mod. 249. Mich. 
JJ . i 


. TI 1 * 


(C) #Þ 0 may be bound by a Preſcription. 


— 1. A Preſcription does not run againft the King there where he 
5 has Right. 38 All. 22. rr Re 8 

2. As if the Ring was Patron of Right of a Chapel, another cannot 
have it by Preſcription, and ſo bind the King. 38 All. 22. 5 
3. A Corporation cannot preſcribe to de diſcharged of the ancient 
Grand Cuſtom, nor to receive it, becaule tt is an annual Revenue of the 
Crown, and a Caſualty, as Wait and Stray &c. M. 6 Ja, Scat 

.__ carto. Reſolved, NE OS, JF 


Au yet it 4. A Man /hall not charge the Heir in Annuity by Preſcription, that his 
: wes Shroud, Anceſtors have paid it Time out of Mind. Br. Preſcription, pl. 11, cites 


Church may © Tn e , ne oo TN og 
be charged of Annuity by Preſcription, but as 4 Corporation as it ſeems. Ibid, 
4. It iy ſaid that a Vill may be bound by Preſcription to provide a Pil. 
lory and Tumbrel, and that every Vill is bound of Common Right to 

provide a Pair of Stocks, Quære. 2 Hawk. Pl. C. 13. cap. 11. S. 5. 


(D.) What 


(b.) JYhat ſhall be a god Preſcription. Where it 
is uncertain. 8 8 


1. IF Tenants of a Manor preſcribe, that they ought not to pay a Fine 
for rene wing their Copyhold Eſtates 3 — two 7 Rent, N 
but ought to pay the Rent of two Years, or leſs; this is not a god. 
Preſcription for the Uncertatnty ; for ſometimes they are to pay two © 
Pears Rent, and ſometimes leſs. M. 37 El. B. B. between 
Greene and Bury. der Curtam, 5 
2. If a Man preſcribes to pay a Penny or Thereabouts, for Tithes of 
every Acre ok arable Land, this is not good Preſcription tor the 
uncertainty. P. Ja. B. Allen g Caſe, Per Cutiam. | 
3. Preſcription for Common ſans Number appurtenant ro Land, with- Saund. 3462 
out ſaying Levant and Couchant, is ill; you can put in no more than is 8. C—2 _ 
roportionable to your Land. Per Twiſden J. who cited the Caſe of Saund. 4.— 
' Baſſelden v. Stoneby in Glyn's Time, where ſuch Preſcriprion wirh- : _ Ons: 
out Levant and Couchant was held good after a Verdict; but if it had 4 9g 246. 
been upon a Demurrer, it had been otherwiſe. Mod. . Mich. 21 Car. G 
2. B. R. in Caſe of the Corporation of Derby. Is 4-3-1: 


4. Treſpaſs tor digging Turf; the Detendant pleaded that he is ſeiſed Sid. 354. 
of an ancient Houſe, and preſcribed to have as mach Turf in one Near as Hill. 19 & 
two Men could dig in one Day, as belonging to his Meſſuage. The _— 
Plaintiff demurr'd, becauſe he did not ſhew that the Turf was to be 
burnt in the Houſe ; and as it is laid here, it may be fold; tho? he | 
claims it as appurtenant to his Houſe. Bur it was anſwered and re- 

ſolved, That when the Thing is uncertain, as Eſtovers, it ought to be 

applied to the Houſe to aſcertain it; but here it is certain enough in it- 


ſelf, ſcil. as much as two Men can dig in a Day; and for Authorities 


| werecited Raſt, Ent. 539. and 1 Cro. Spooner v. Day ; and Judg- 


ment was given for the Plaintiff, Lev. 231. Hill. 19 & 20 Car. 2. 
Hayward v. Cunnington. 3 VVV 


19 * 3 


p 1 n ag 8 ** " 1 & 


C.) Againſt the Publick Codd. 


4.5 ARE cannot preſcribe to do a Thing which is a Nufance ; S. P. Jo. 222. 
1 for it is againſt the Publick Hood. Dill. 15 Ja. B. R. ad- \r.r00% 
{ Judged Trin. 16 Ja, B. Re in the Cale of the D OVECOLe. Reſolved Car in Caſe 
per totam Cura. JJ 
S. p. 2Roll, R. 37 & 32. Trin. 16 Jas. in Caſe ef Dewel v.Sanders—Cro, J. 41 8.0 


2. As he cannot preſcribe to lay Logs of Wood in a common High- Cro. J. 446. 
way ſcambling about, and ſuffer them to continue there tor a long Time ; J. Fo 3 
kor this is a Nuſance, and ſo againſt the Publick Good, Pill. 15 , under: 
Iq. * . be de e 55 
2. Ik a Man preſcribe 3 TPreveceſſors who have been 
feiſed ech er of Coleherbert, have been exempt from the Govern- 

ment of the Mayor of the City of London, and of alt his Officers, this 

is not a good ſreſcription ; for by this Means they of this Liberty 
lhall be without Government, which is againſt Law, and therefore 
void. H. 43 El. B. B. The Count of Sreusbury g Cale, Ad: 
Judged per Curtam in Quo Warrant. 1 
So it is not a good Preſcription, that he and his Predeteſlors, 
led of the laid Manor, have uſed to have Alſiſe of Bread and ale 


26 4 Preſcription. 


and alſo to have the Search of Weights and Meaſures, and to have the 
Juntſhment of them; for this belongs properly to a Court Leet to 
puniſh ; and allo he has not any Court to puniſh fuch Dffences by 
JPreſentment or otherwiſe. Hill. 43 El. B. R. The Count of 
_ 8&Shbrewsbury's Cale. Adjudged per Curtam in Quo Warranto. 
To repair a F. Tt is a good Preſcription for the Corporation of Dublin, that 
15 2 ny are Owners of the Port, and that they maintain Perches in the 
all Goods faid River, and Direct the Ships tn the deep Chanel, and that they 


brought maintain the Key and Crane; and that in Conſideratton of this they 


3 - reſcribe to receive of all Merchandizes in the ſaid Port 3 d. of the 
iver, | 


in, dur to Pound; for here is Quid pro Duo. M. 6 Ja. Scacc. Reſolved, 
have Toll of all Goods put to Land within the Manor, tho” not at the Key, is good. 2 Lev. 96. Hill. 2; 


& 26 Car. 2. in Caſe of Prideaux v. Warne, cites Trin. 7 W. 3. C. B. * Criſp v. Belwood —-—- 


*;3 Lev. 434. 8. C. 


Br. Leet, pl. 6. A Man cannot preſcribe to be diſcharged of his Appearance at the 

Wo Leet, by being ſworn before the Conſtable and Portreeve, nor ſuch like. Br, 

. Preſcription, pl. 13. cites 2 H. 4. 15. "IN 5 ö 

7. For lahabitants to dance in another's Soil Omni tempore Auni is a 

good Cuſtom ; and tho pleaded by Way of Preſcription, yet Judgment 

Was given on a Verdict for Detendant in Treſpaſs, tho' the Plaintiff 

moved this in Arreſt of Judgment, and a Cafe cited where it was ad- 

judged upon a Demurrer, that it ought to have been pleaded by Way of 

Cuttom, Pur per Cur. Tho' perhaps it had been ill upon Demurrer, 

yet Iſſue being taken and Gain by Verdict, 1t 1s good ; and Detendant 

had judgment. 1 Lev. 176. Trin. 17 Car. 2. B. R. Abbot v. Weekly 
c | Or wn op 


Ct.) Againſt the Law of Cad. 


| Br. Preſcrip- 3. ; PA may preſcribe to have a Way over a Church-yard, tho 7 


tion, pl. 91. 


"A it be Sanctuary. 18 E. 4. 8. 


009) -.. 


cites 8. C. | ; ig 3 
my ; +. 50 tohave a Pap thro! « Church, 18 E. 4. 3. Brook Preſerip 
3. It is no good Preſcription that the Lord of a Vill ſball have Fine ꝙ 
every Tenant who marries his Daughter without his Licence ; For it is a- 
gainſt the Law of Matrimony. Br. Preſcription, pl. 101. cites Littleton, 
tit. Villeinagee. „ . | 
See Cuſtons (GG) Againſt the Law of Reaſon. = 


1. A Preſcription againft Reaſon is nor good. 


"a Vilen- 2, A Corporation preſcribes to arreſt a Man for Suſpicion of Felony, 


pho wag and impriſon him tor three Days, and then to carry him to the next Gaol, 
peed Perſons AND this is againſt Reaſon, 22 E. 4. 43, 

in their G aol ER WE | TY 

ef their Vill 3 Days before they carry them to the Common Gaol; For then they were irrepleviable by theſe 
3 Days where they ought to be repleviable immediately by the Law, and alſo if they may ſo preſcribe 


by 3 Days, they may do it for three Years which is not reaſonable ; Per Brian Juſtice. Br. Preſcription, 
pl. So. cites 22 E. 4. 43. 5 | x, 


In Treſpaſs 3. A Man cannot preſcribe to have a * Chace or Warren in any 


for Hunting 


ia bis War. Land but in his Demeſnes, or in Land within his Fee and Seigniory. 


ren, and 3 9. 6. 13. b. 


taking away N 30 Hares 


Preſcription. " _ 4 d 


30 Hares and 300 Conies. Defendant juſtiSed, becauſe he had Common in the Place where &c. to a 
Meſuage and 6 Yard Lands for 240 Sheep, and that be and all thoſe wwhoje Eſtate he has Time out of Mind, 
have uſed at ſuc h Time as the Common was ſurcharged with Conies to Hunt, Kill, and carry them away as to 
bis Meſuame appertaining. The Plaintift demurred, becauſe a Man cannot make ſuch a Preſcriprion in 
the free Warren and Freehold of another Man. And 2dly, becauſe a Man cannot fo preſcribe to 
Hunt, Kill, and carry away his Contes as Appertaining to his Meſuage; But a Man may preſcribe 75 
have ſo many Conies to bend in his Houſe ; And for theſe Reaſons the Preſcription in the principal Caſe 
was held for a void Pretcription, and Judgiment given for the Plaintiff, Godb. 134 pl. 263. Hill. 9 
Jac. B. R. Samford v. Havel. | 


4. Ik Lord of a Vill preſcribes to have a Warren in all the Land wit 
in the Vill held of him, this is not good; For Contes dig Holes in b 
the Land. 45 E. 3513. U. Contra 44 E. 3. 12. b. 3 ID. 6, 13. U. In Quo War- 


. | | | ranto the De- 
fendant claimed the Liberty of free Warren in R. and pleaded that he was ſeiſed in Fee of the Ma- 


nor of R. whereof the Locus i quo &c. was Parcel, and fo preſcribes to have Liberty of Free. 


Warren evithin all the ſaid Manor and the Demeſnes thereof, ſo that none ſhall chaſe any Game of Warren 
in the ſaid anor and Demeſnes thereof without his Leave. Iſſue was taken, that he and all thoſe whole 
Eſtate &c. had no free Warren within the {aid Manor and Demeſnes thereof, ard found for the De- 
fendant. It was objected, that this Preſcription was not good, viz. to have free Warren in the Manor 
and in the Demeſnes of the Manor; for though he might preſcribe to have it in his own Demeſnes, 

et he cannot preſcribe to have it in the Lands of others his Freeholders ; neither onght he to pre- 
Keie to have it as Appertaining to his Manor; but to this it was anſwered by Roll, That a Pre- 
ſcription to have free Warren in his Manor is good, as well in Lands of Freebolders as in the De- 


meſnes; For being 4 Preſcription it ſhall be intended, that this Liberty was before there were any 


Freeholders, u hoſe Eſtates were afterwards extracted out of the Deme nes of the Manor after the 


Beginning of this Preſcription. Cro. C. 311. Trin. 9 Car. B R. The King v. Sherington Talbot — _ 


This Caſe is abridged by Hughes, pag. 1499. pl. 26. as reſolved, and cites 9 Jac. B. R, The King 
v. Sherington. Cro. 1. par. 227.—And Neli. Abr. pag 1278. pl. 11. taking it from Hughes, cites the 
Caſe as in 2 Cro 227. Shirington's Caſe, and that it was adjudged (But nothing more appears 
to have been ſaid in the Report of Croke as to this Pointthan is mentiored to have been anſwered by 
Roll; nor does any Opinion of the Court as to this Point appear in the Re;ort of the S.C. Jo. 329. 
The Kiog v. Sherington Taltot.] En, | | 


5. In Replevin tor taking a Sail of a Ship ; the Defendant avowed, Another Ex- 
for that he was ſeiſed in Fee in the Manor of Paditow, where there is a ception was 
Common Key extending from ſuch a Place &c. for anlading Salt, and that —_ to this 

he and ali thoſe &c. have uſed to repair the ſaid Key, and have kept as" pay 
a Buſhel for meaſuring Salt, and and have bad of every Ship, arriving diſtrain the 
there laden with Salt, one Buſbel ot Salt, and becauſe a Buthel ot Salt was Ship in De- 
not paid according to the Preſcription, he avows the taking the Sail : fault EO 7” 
The Plaintiff pleads in Bar to the Avowry, that the River on which this Toll = 
Key is pretended, is a great River of ten Miles in Breadth, and that the as the Maſter 
Key extends but half a Mile, and that the Ship arrived ſeven Miles diftant ; of the Ship 
and traverſed that it arrived at the Key within the ſaid Manor. Upon A Y ” De- 
Demurrer it was inſiſted for the Avowant, that it is not material whe- nh 3 | 
ther the Ship arrived at the Key, becaule it might come thither when ofthe Goods. 


| the Mariners pleaſed 3 But per Hale Ch. J. This Preſcription is only Hale Ch. 


tor a Wharf, and not for a Port, and here ought to be reaſonable Re- laid, there 


are 3 Inte- 
reſts in a 


compence tor the 4 gr: and he who has a Port ought to provide 
other Things; And in this Cate the Avowant Port. f. 


MWeights, Meaſures, an 


might as well preſcribe to the Confines of France as to ſeven Miles diſ- The Propri- 


tant from the Key, and therefore it is not a good Preſcription, And it 8. of it. 2. 


is not ſaid what Salt was in the Ship, and there might not be more than 38 


two Buſhels. And therefore Judgment was given for che Plaintiff. it for all the 


Ray m. 232. Mich. 25 Car. 2. B. R. Prideaux v. Warne. King'sSub- 
„„ | | pe 3 $ to come 
thither. 3. The Intereſt of the King to guard it And it having been inſiſted, That a Man may 
preſcribe for a Thing out of his Manor, as in Sir Henry Conſtabli's Caſe for Wreck as far as he 
could fee &c. Hale ſaid, The Caſe of Wreck differed much from this For that is Nullius in Bonis. 
ded adior natur. Freem. Rep. 355. pl. 447. Mich. 1673. S. C. | | 4 
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* (H) Preſcription. Againſt the Law of the Land. 


1. A of a County cannot prefcribe ro have Gifts, or to take 
any thing to his own Uſe as Sheriff; For he ounht io take 
zhuothing for doing his Dffice. 42 E. z. 5. 
Noy. 145.5. 2. The Mayor of London may preſcribe to have a Court of Chancery 
ny in London ot Matters tried in the Court of the Sheriffs ot London, 
the Court, tholigh luch Court cannot be granted by the Letters Patents of 
and ſo the the King, M. 5 Ja, between Andrew and Hel, per Curiam, 
ayors | 
| Court of London, called the Mark Court, becauſe the Mayor may mark any Cauſe in the Sheriff's Court 
be fore Judgment, altho' it be after Verdict, and may examine it. Cites 10 E. 6. 14. and that inthe prin- 
cipal Caſe a Procedendo was granted to the Mayor's Court. | | | 


Roll R. 109. 3+ The Mayor and Citizens of Vork cannot Preſcribe to have a Chan- 


s.C.—Hob. cery there, and to award ſuch Proceſs as the Court of Chancery at 
rei Weſtminſter awards; Pecaule it is greatly dangerous that luch 


- that the J2£tty Corporations ſhould have ſuch Courts. Y. 13 Ja, B. per 
Courts of CUriam, præter Warburton, between Martin and Marſbal. Vide the 
Fquity of fame Cale Pobart's Reports, 86. 
London and | | | 
the Cinque Ports are by reaſon of their having Acts of Parliament for them. No Man can claim to Þold a 
Cecurt 3 by Preſcription, becauſe every Preſcription is againſt Common Right, and a Chan- 
cery Court is founded upon Common Right, and is by the Common Law. Godb, 262. pl. 360. Mich. 
13 Jac. B. R. The Mayor of York's Caſe. _ OS | ELD 


(I) Againſt a Hatute. 
2 Tnft. 20, 1. Man cannot preſcribe or allege a Cuſtom againſt a Statute; 
21. By A Blcauſe it is Matter of Record, and the moit high {root 
and Hatter of Record in Law. Co. Litt. 115. BET”; 
2 Inſt. 21. S. 2, A Man may preſcribe or allege a Cuſtom againſt an Act of ar 
. 7 8 llament, when the Preſcription or Cuſtom is ſaved or preſerved by ano- 
f odon ther Act. Co. Litt. 115, „„ e 


of Lor don 

claim by | : | | | 5 i | 
Cuſtom to give Lands in Mortmain without Licence, becauſe this Cuſtom is ſaved and preſerved not 
only by Magna Charta, cap. 9. but by diverſe other Statutes & fic de Czteris. 5 


Thereisa . A Statute in the Affirmative Does not toll a Cuffom or Preſcri 
Diverkiy be- tjgn, Co, Litt. 113. Me ors oo on ng wn Jr rr ne. 
tutes that be 4 [As] 11 Man may reſcribe tO cut his own Wood within a Foreſt | 
in the Nega- Without the View of the Foreſter, though the Statute of 34 E. 1. pro- 
rive; For if vides, chat none ſhall cut any Tree, though his own Tree, within a 
state Foreſt without the Hiew of the Foreſter ; Becauſe chis Act is bur in 
be dechira- Affirmance of rhe Common Law. 16 El, Scaccario, Adjudged. Co, 
tive of the Litt, 115. | 1 as ab ; | 


ancient Law, 5 3 | | 1 
that is in Affirmance of the Common Law, there a Man may as well preſcribe or allege a Cuſtom 2. 
gainſt ſuch as he may againſt the Common Law. Co. Litt. 115 a. But Lord Richardſon denied 


this Diverſity, and ſaid, That in neither of the Caſes a Preſcription can be againſt a Negative Sta- 
tute, which Mr. Attorney alſo affirmed, and therefore held it very ſtrong, that a Preſcription could not 
be to fell and ſell Wood without View of Foreſters, unleſs it were with the Help of an Allowance 
and then we muſt intend that there was a Charter upon which the firſt Allowance was made, becauſe 
the Words are expreſsly * oo [viz.] Nec poteſt aliquis aliquid dare vel Vendere fine Licentia Do- 
mini Regis. Jo. 270, 271. 8 Car Itin. Windſor in Lord Lovelace's Cafe. But Ibid. 289. The Coun- 
ſe] ſaid, They. took Ld. Coke's Difference to be a good Difference between a Statute which is only de: la- 
rative of the Common Law, and a Negative Statute which is introdu tive of a new Law; that 5 
: — — 5 the 
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the laſt no Preſcription is good, but in the other Caſe no Alteration is made. ——— And 2 
ul. 36. Mich. 10 Jaz. 11 Caſe of Jes v. Smith, it is ſaid Arg. that a Man may preſcribe 
a'nſt a _— in the Affirmative, and cites 11 H. 4. 16. Stamtord, 5. 38. and Fitzh. Nat. Brev, fo. 
1. and 30 Aſſ. 38. | | 
a A Man may preſcribe to hold a Leet oſtner than twice a Near, and at other Days than are ſet forth in 
the Statute of Magna Charta, cap. 35. Becauſe the Statute is in the Affirmative. 2 Le. 28. The Queen 
v. Partridge —Cro.E. 125. Hill. 31 Eliz. B. R. S. C.—S. P. but if it was a Leet by Grant, the Defendant in 
an Avowry for an Amerciament in the Leer muſt have ſhewn that it was held within a Month after 
Eater &c. Cro. E. 245. Hill. 33 & 34 Eltz. B. R. Porter v. Gray —— — Kelw. 148. a pl. 26,— 
» Le. 179. Lawſon v. Hare. | 
? Preſcription for the [nhabitants of the Towns in Surry to cut dezzn Wood in the Foreſt is not good; For 
per No Attorney General, there can be no Preſcription fince the Statute of Charta de Foreſta cap. 4. 
which is, That all Waſts &c done after that time without the King's Licence ſhculd be puri 'ſhable ; Nay, a 
Preſcription to fell Wood per Viſum Foreſtariorum vel Verdariorum is not good, but it mult be per Viſum 
o Allocatianem Foreſtariorum & Verdariorum; For if it be per Viſum only, then if the Foreſter or 
Verderor be recuired to come and view it, and do not come, you may cut it down without View. Jo. 
2:5. 8 Car. In Itin, Windſor. The Inhabitants of Egham's Caſe. But Ibid. 276. in a Memoran- 
dum, cites Sir Tho. Palmer's Caſe 5 Rep. 25. a. that there is no Diverſity where the Wood is to 
be taken per Viſum, or per Viſum & Allocationem ; For that in both Caſes upon Requeſt made and Refu- 
ſal, the Party may take them without View or Delivery — Noy cited a Caſe to be reſolved 6 Jac. 
that in a Chaſe a Man might preſcribe to cut down Wood, becauſe they are not within the Statute of 
Charta de Foreſta; whence it was ſtrongly inferr'd, that it could not be preſcrib'd for within a Foreſt, 
Jo. 276. | = 3 | | 325 


3 Tr eſpaſs, hecauſe the Defendant preſcribed to diftrain for * Rent upon * Orig. 'E 
the Land held, and to carry the Diſtreſs to D. in another County, therefore (Term) but 


1 ** a 8 it ſeems it 
he was condemned; For a Man cannot preſcribe againſt a Statute, and mould be 


the + Statute is, that a Man ſhall not diſtrain in one County and carry (Ferm) — 
the Diſtreſs into another County. Br, Preſcription, pl. 50 cites 30 Af, 38. J Stat. Marl- 

6. Attachment upon a Prohibirion againſt the Defendant, who cauled Side Walt 
him [ro be] cited for Tithes de Sila Cædua, and the Defendant preſcribed * eſt. 
to have Tithes de Silva Cedua, and by the Reporter he cannot preſcribe © 
againſt a Statute made after Time of Memory, and that Preſcription 
cannot mike it to be impleaded in the Spiritual Court, by which the 
Defendant imparled &c. Br. Preſcription pl, 2. cites 9H. 6. 56. 


* 


(K) What ſhall be a good Preſcription. Againſt Reg- 
 fonor Common Right. 5 


I. 12 is not a good Preſcrfptton to have a Heriot of every Stranger 
dying within Bis Manor 41 El. B. between Per ens 
and Crmberford, adjudged. cited M. 3 Ja. B. R. | | | 
2. Ik a Sheriff preſcribe to have a certain Gift at every 'Tourn XC, 
This is againſt Common Right, For a Giff is at the Will of the 
Donor. 42. E. 3: 5. adjubnen. |} IA | 
3. Ifthere be a Lord ot a Vill, and another has a Leet, but no Land 
2 9 s oy 8 Cauſe of the Leet to be Lord of the 1 e 
*Waſts of the ſaid Vill by Preſcription. This is D IDreſcription. So 
F Aaron 
Ea 6 Han may preſcribe to have a Fair in the Franktenement of ano- & P. And co 
ther Man. 11 D. 6. 23. e VVV aaaſſign Booths 


„„ | ere Be. 
_ Preſcription, pl 97. cites 11 H. 6. 25. 


5. A Man may preſcribe, That if his Beaſts eſcape into the Land of B. 
that B. cannot diſtrain them, nor have Attion, and a good Preſcription ; by 
ul the Juſtices, Quzre of the Reaſon. Br. Preſcription, pl. 71. cites 8 

E. 4 „ 


- 6. In Treſpaſs; by the Court, where a Man preſcribes that in ſuch a 
il has been-a Market ſuch a Day Time out of Mind, and juſtined for 


208. Preſcription. 


— 
Br. Preſcrip- buy ing the Goods there, this is a good Preſcription, and a good Cuſ. 
tion pl. 3. toin, tho' he does not ſhew to whom the Market belongs; For per Littleton 
cid. C. it goes <with the Land. Br. Cuſtomes, pl. 48. cites 12. E. 4. 8. 

7. ILa Man preſcribes, that it he finds CToods within his Manor, that he 
ſpall have them, this is a void Preſcription ; For it is contrary to Reaſon, 
and a Thing which cannot have. Lawtul Commencement. Br. Preſcrip. 

tion, pl. 93. cites Doct. & Stud. lib. 2. cap. 51. a 

Br Preſcrip- g. It is no good Preſcription to diſtrain for Damage feaſant, and to retain 
non pl. 5: the Diltreſs 2¼ he has Fine at his Nit; For it is contrary to Common 
. : 5 x 

8 P. Right and Reaſon, and a Man thall not be his own Judge. Br. Preſcrip. 

tion, pl. 101. cites Littleton tit. Villeinage. l 

$o the Cuf- 9. Preſcription to ct Graſs in another's Land to firew the Church is 
SE 3 good. Per Cur. Mar. 1). Paſen. 15 Car. in Bond 's Cate. 
in tlie Land of another, is good. Per Cur. Mar. 17. in Bond's Caſe — So for the Inhabitants of 4 
Town to have a J ay over the Lard cf another to their Church. Ibid. | 


10. In caſe the Plaintiff declared, that he was ſeiſed of an ancient 
Meſfuage &c. in T. and that he and all his Anceſtors, whoſe Heir he is, 
Owners of the ſaid &c. had uſed Time out of Mind zo ſet up Hurdles in 
Aperta Platea ol T. near the ſaid Meſſuage every Market Day, to niak 
lenns for Sheep, tor which he &c. have uſed for ſuch Penning to receive 
Money, and 1urther, that the Defendant Brooke cut down his Hurdles, 
Per quod Proficium tuum inde amiſit; It was objected upon a Demurrer, 
Thar this Preſcription was too general, it being to ſer up Hurdles in 
Aperta Platea, not fhewing whether on his own Lands, or on the Lands of 
another; For though Fithermen may preſcribe to ſer Stakes on other 
Men's Lands adjoining to the Sea to dry their Nets, that is for the Com- 
monwealth; but this is only for a private Gain, which cannot be on the 
Lands ot another; but it was anſwered that the Preſeription was good; 
tor a Marker is as well for the Benefit of the Publick as Fiſhing; And al- 
terwards Judgment was given for the Plaintifft, 1 Le. 108. pl. 147. 
Paſch. zo Eliz.:B;K. Ferrers 's Cale. ·ð t 88 5 
| 11. The Plaintiff preſcribed for Toll of Goods bought within his Manor, 
1 K . viz. 2d. For every Pack of Mancheſter Wares bought in Mancheſter, ex- 
ſonabieneſs cept of the Burgos there; And the Queſtion upon the Pleadings was, 
of this Pre- Whether a Toll Iadependant of all Markets and Fairs can be good, with. 
ſeriprion ont ſhewing that the Subjet# hath ſome Benefit, The Court was nor ſatified 
BOK Og with this Preſcription, becauſe there was no Recompence for it; And 
db. „here every Preſcription to charge the Subject with a Duty, muſt import ſome 
the Defen- Benefit or Recompence to him who pavs it, or elſe ſome Reaſon muſt 
dant juſtified be ſhewed why the Duty is claimed. 4 Mod. 319. 323. Mich. 6. M. 
olga; an & M. B. R. Warrington v. Moſeley, % 
an of x Fold as Servants to the Lady of the Manor of Haſtings, who by reaſon of her Seigniorr 
had a Frankfold & roughout the ſaid Vill, ſo that no other could fold there without her Leave; And it was held 
that tho' this extended as well to Strangers as to thoſe of that Vill, it was good. And{D. 452. b. Trin. 18. 
_ Eliz. Anon for a Cuſtom called Granage] where the Lord Mayor of London brought an Action on the 
Cale, grounded ona Cuſtom to have the 20th Part of that Salt of every Stranger <ubo brought it to the 
Port of London; And though no Reaſon was alledged why he ſhould have that Part, yet it was adjudged 
for the Mayor. But per Cur. The Caſe in Dyer ſeems to be very Hard to have the 2oth Part, without 
giving any Reaſon why. But as for the Foldage, it was upon the Lands ot the Manor of Haſtings, where 
of the Tenants had the Feedings, and that may have a Reaſonable Commencement. 4 Mod 322. 323, 
— [The Caſe of the Foldage was adjourned over, and was that of Jefferey at Hay v Ford & Gray. 
- Vide the Year Book. ]!!! 5 5 | ET | | 


| - — 


(L) Againſt the Law of the Land and Common Right. 
13 ＋ HE Tenants of a Manor may preſcribe to have the ſole Com- 
mon for their Dorſes in a Meadow atter the Graſs cut, and 


made 


- " i ————. 
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made into Graſs Cocks,*totye and keep their Horſes there, ſo that they do Orig. is 
not meddie with the Hay, till Lammas 8 and after Lammas Day (lier) 

for all fCommonable Beaſts Levant and Couchant 8 their Tene⸗ Orig. is 
ments at large, without + tying or keeping till Lady Day in Lent an⸗(cowenaoſe) 
nually, as to their Tenements appertaining, excluding the Lord of #018 ef 
the Meadow and Panor from having any Common or Paſture 
there tor this Time, he having the Soil of the Meadow throughout 

the Bear, and the whole Herbage till Lammas, or | till the Orig is 
Cutting, ik he keeps it tor Hav. aſc, 12. Car. B. R. between hear. (Share) 
and and dir Thomas Paine, by Bramiton Chief Juſtice, he only being 

in Court upon Evidence at a Trial at Barr, in an Action upon the 


Cole for eating of the Common of a Commoner; But he agreed 


that the Oetendant ſhould have thereof a Spectal Verdict ifhe would, 

but after he would not have a Special Vervict for the Cleerneſs ot it, 

and upon this a General Verdict was given for the Plaintiff; For 

here the Lord is only excluded for a Time; And it is a Common, in 

as much as divers ſeveral Perſons have Paſture there tn reſpect of 

their ſeveral Tenements. 8 5 
2. Bur JI, 10. Ja, B. Tx. 10 Ja. B. between Kenrick and Pargeter per 

Cultlam it is not a good Prelciiption, that the Lord from Lammag 7+ ted 
to Candicinas ought not to put in more than z Portes during this gigted yelv. 

Time, Becaule the Lord cannot be ſtinted. 129 8. C. 


| | Brownl. 187. 
$ C.———— Noy. 130. S. C. adjudged. — 2 Brownl. 60. S. C. The Pleadings - Cro. J. 208 S. C. 
hut that is only upon the Point of the Commoners diſtraining the Cattle of the Lord Damage feaſant ] 


3. Tfa Man preſcrives to have Common of Paſture or Eſtovers in Sce the 
the Soil of another Yan, and that the Owner of the Soil ſhall be „ 
ercluded kram having Common there, this is a Preſcription or“! 

Cuſtom againſt the Law, to exclude the Owner of the Soil ; for it 18 
agatnit the Nature of this Word Common ; for it was implied up⸗ 
an the firſt Grant of the Common there, that the Owner of the 

Soll ſhould intercommon with him. Co. Litt. 122. and there cites 
D. 26 El. B. R. between Nite and Shirland dune, 

J. A Man map preicribe to have Separalem Piſchariam in fuich 
Water, and thereby ro exclude the Lord ot the Soil. Co. Lit. 122. 

F. Bur a Man cannot preſcribe to have Common of Piſchary or Li- 
ber Piſcariz in ſuch Mater, and to exclude the Owner of the Soil; 
for it is againſt the Nature of a Common of Livera Pilcaria. Co. 

Lit, 122. Ind there ſaid that it was io retolved in Bank between 

 Chinney and Fifhen. And M. 29. 30, El. between N Vite and Shirlaud, 

and between ++:/foa and Crate hrode the fame Term, 5 

6. A Han map preſcribe tohave Solam Veſturam of certain Lands In Reple- 

from ſuch a Day to ſuch a Day, and by this to exclude the Owner of mY fo 

the Soil kram JIaturing or F erding there; tor by ſuch Grant this n 

is not any Common, nor implies aup Intercommoning by the Acres of 

Duner ok the Soil, but that the Grantee ſhall have the ſole ]Iaſture, Land, rhe 


e e e 122 5 1 85 . | | dee ogg EP 
| 7. So a Man may preſcribe to have Separalem Paſturam of ſuch Balic Fe. 
Land, and to exclude che Owner of the Soil. Co. Lit. 122, 6.8 and wy 
8 3 8 | | | | | laid a Pre- 


ſcription in him to have Herbage and Paſturage in the ſaid five Acres, when it was not ſown. Plaimitt de- 
murr'd, it was objected, That this Preſcription was not good, it being 20s like a Pretcription to have 
Common, which is only a Taking the Profits by the Mouths of Cattle, but this is all one as to preſcribe 
to have the Land itſelf ; for by the Demi'e of the Herbage the Land itſelf paſſeth. But adjudged that 
the Preſcription was good, becauſe it molt have a good beginning Ly Grant, and conſequently if it might 
| be good by Grant, it may be good by Preſcription. Winch. 6. Paſch. 19 Jac, Sir George Sparkes's 
Caſe —— Hutt. 45. S. C By the Name of Pitt v. Chick. | | SN | 
In Treſpaſs by the Lord of the Manor, the Defendant as Terant preſcribed to have Solam Paſturam of 
a Cloſe Omni tempore Anni The Court was divided in Opinion, whether this Preſcription to have Sole 
Paſture of a Cloſe of the Lord's Omni tempore Anni be good. Wild and Archer J. held it good, but 
_ Vaughan Ch. J. and Tyrrel contra. It was intended to hive been adwurned into the Exchequer Cham - 
r, but was not. Afﬀerwards it was brought into 8 ard the Preſeription ad udged good. Lev. 
| y 253. 


ESO rr 


Oates 


Dev clas &c. 
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253 Mich. 20 Car. 2. C. B. Sir Hen. North v. Cox S. C. Vaugh. 251 to 258. the Court was di- 
vided. - Vent 383 to 398. S. P. (inter alia) argued by Sir Francis North, in the Caſe of Potter v. 
North, in the Court of Exchequer ; and the Report ſays, pag. 398. That afterwards another Action 
was brought to Trial in the Exchequer, and after a full Evidence of about 4 or 5 Hours, the Plaintif 
rot daring to ſtand to the Verdict, was nonſuited ——S. C. Lev. 268. 269. where it was argued that 
Preſcription to have Solam Paſturam, ard exciude the Lord, is not good; and to that Purpoſe were 
cited Firzh. Preſcription 51. Hutt, 45. Co. Litt. 122. Yelv. 129. Cro. J. 256. whence it was inferr'q 
that the Tenants might preſcribe to Have Part of the Profits throughout the whole Year, or all the Profit, for 
Part of the Year ; but that this here is to exclude the Lord of all the Profits, and is like a Cuſtom to have 
all the Common, and exclude the Lord. But it was anſwered and reſolved, That this is not to exclude the 
Lord of all the Profits; for he hall have the Mines and the Trees, and is not like to a Preſcription to have al] 
the Common, and exclude the Lord, <ukich could be repugnant; for in all Caſes of Common the Lord is to 
intercommon with the Tenants in the Nature of Common; and conſequently to exclude the Lord 
would be repugnant to the Eſſence of Common; and judgment was given for the Defendant. Trin. 21 
Car, B R. Saund. 347 to 353. The Pleadings and Arguments of the Counſel And ſays the 
Court ſeem d to incline that the Preſcription was good; but that upon a Trial at Bar the Tenants could 
not prove their Title as alleg'd ; whereupon the Lord had a Verdict. — In arguing this Cafe, the 


Counſel for the Plaintiff cited a Caſe in Trin. 1654 Kot 549. in B. R. where one claimed a Fold Cue e, 


end excluded the Oxwner of the Soil by Preſcription, and adjudged good. — And that a Preſcription by the 


_ Copyholders to have Solam hy * excluſive of the Lord, was 1 good; but that not with- 


ſtanding ſuch Preſcription, the Soil is the Lord's, and he hath Mines, Trees, Buſhes, Coals, Stones 
&c and he may dig for Turfs. 2 Lev. 2. Paſch. 23 Car. 2. B. R. Yopkins v. Robinſon, and Mod 
74. Mich. 22 Car 2. B. R. by the Name of Hoskins v. Robins 2 Saund. 324. S. C. adjudg'd.— 
Pollexf. Rep. 13 to 23. S. C argued by Pollexfen, and adjudged, — S. C cited by the Reporter as ad- 
judged. Vent. 398. at the End of the Caſe of Potter v. North, TE PIT Fs 


„Orig. is g. Attachment upon a Prohibition, the Defendant preſcribed that the 


(Dottells.) Clerks of Oxford have Privilege to have the principal * Houjes, which were | 
wont to be let to Clerks before any other, and eſpecially Where Clerks were 


abiding before; and after Iſſue was taken, it Clerks were abiding there 
at the Commencement ot the Suit, or not; and therefore in a Manner 


confeſs'd that this is a good Preſcription. Quære; tor they are not Iu- 


corporate, nor People which have had Contintance, And per Finch, The 


Merchants of the Staple have the like Cuſtom, and thoſe of the King's 
Marſhalſea and the King's Juſtices ; quære if the Inns of Court are not 


in the like Plight. Br. Preſcription, pl. 8. cites 40 E. 3. 16. 
a 9. Treſpaſs &c. for Taking and Carrying away 3o Loads of Thorns, 
rogue by him cut d d lying on his Land at C. in a Place called the 
18; adiudg'd. y him cut down an ' y10Dg on. . a N 
S. C. ty Common Waſte. Defendant juſtified, That he was ſeiſed in Fee ot a 
the Name of Meſſuage and three Acres of Land &c. and ſo preſcribes to cht down and 


TRend 14ke All the Thorns growing in the ſaid Place, to ſpend in the ſaid Hou/e, or 


Ke. about the ſaid Lands as appurtenant thereunto. The Plaintiff replied, That 
| R. S. was ſeiſed in Fee of the Manor of C. whereot the faid Eſtate was 


Parcel, and gave him Leave to rake the 'Thorns. Adjudged that % 

Preſcription by the Detendant excludes the Lord; ſo that he can neither 
cut or licenſe any other to cut Thorns, Cro. J. 256. Mich. 8 Ja. B. R. 

Duglafle v. Kendal, _ 1 Tins 


ROM) What ſhall be a good Preſcription. Is RSH 


Fol. 268. . 

Wo > W, the Tame. 

1. IN an Action brought by the Prior of Coventry againſt ſome al 

Men of Earle-ſtreet in the Vill of Coventry, for the ſelling 

of Merchandizes in their Poules and Shops, in the Days of the 
arket held in Prioryſhhaͤle (or Yarket-houſe) in the ſame Vill. 
he Defendants ſay, Quod Ranulphus quondam Comes Ceſtriæ Do- 

minus de Earle-ſtreet conceſſit Hominibus ſuis de Earl-ſtreet to have 


the ſame Liberties as Lincoln had, and ſhews the Charter teſtifying 


the ſame, and alſo ſhews the Charter of Confirmation thereot made by 


H. 2. And fay that Jdem Comes habuit Yereatum ibive 1 :redes 


„ EY a—c i 
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Hetedes ſui, until one of the Heirs leaſed it to Farm to the Prior 
of Coventry, unde ipſt Oetendentes dicunt, quod ipn & Anteceſſores 
ſui ac eorum Feoffatores & eorum Anteceſiores tenebantur tenere, quæ 
ipſi nunc tenent in Earle-ttreer, a tempore quo non extat Memoria ac 
etiam a tempore predicti Comitis & antecetforum ſuorum ſemper huc- 
uſque in Domibus & Seldis ſuis in ipſo loco conftrutis Omnimoda Mer- 


cimonta vendiderunt &c. But the Defendants were demanded by 


— 


the Juſtices, Si ipli porrexerint prædictas Chartas pro Titulo aut pro 
Fridentia taQti ſul prædicti & ſi ſe tenere velint ad Chartas il las 2 


Titulo an ad Conſuetud inem prædictam. Qui dicunt quod protulerunt 
Chartas illas ad Evidentiam; and upon this Jdue was taken upon 
the Preſcription. 2 E. 24. | 

2, In Writ of Annuiry by a Prior, if he counts upon a Preſcrip- 
tion, it is good for the Oetendant to ſay chat the Priory was founded 
ſince the Time of King Richard. 24 . 6. 37. | 
z. In an Annuity by Preſcription the Defendant pleaded, that ft was 

ranted upon a Compolition, and fo he ought to count upon the Com- 

polition. But there it is latd by J2ewton, that ik he ſhall count up⸗ 
on this Compoſition, then it ſhall come in Jſſtie whether it was made 
before Time of Memory, (and] then it cannot be tried; but it the 
Title had commenced with the Poſſeſſion ſince Time of Memory, thts 
may be known by the Jurors; and tif they cannot find it, then the 
[Preſcription is ow. 19 D. 6475+ 5 

4. A Man ſhall not have any Advantage by Allegation of a Founda- 
tion, or other Matter in Fact to be done before Time of Memory; be- 
cauſe this cannot be tried. 1 E. 4. 6. b. 5 

5. So a Man ſhall not have any Advantage by Allegation of a Deed 


> wavy made before Time of Memorp, becaule this cannot be 
tried. 1 CE. 


4. 6. b. 14 H. J. 1. of a Deed of a Rent-charge whereof 
he had not Seiſin within Time of Memory. 2 5 „ 
6. So a Man ſhall not have any Advantage of a Record before But Bing- 


Time of Pemorp, becauſe it cannot be tried. As he ſhall not have ham faid. 


That now 


Execution of a Fine. 1 E. 4. 6. b. And yet Bingham there ſald, that they are 
he never ſaw any Record of the King before the Time of D. 3. of He! 2!! ove as 
this Opinton; for there was held a Diverfity between a Record and to this In 
Deeds, and Matters in Fact. 19 H. 6. 75. b. Th be 

e i ſhall not have Advantage either in one Caſe or the other. Ibid. 


. Ik the King before Time of Memory had made a Grant, this is 


not of any Effect as a Patent after Time of Memory, unlels it had 
been allowed in Eier within Time of Memory. 19 D. 6. 75. b. 9 . 


7. II. b. Per Curtain, of Conitſanice of Pleas. 2 E. 4. 23. accorv- 


lngly, 9. 9. Ab. Stra. Mar. 27. b. Contra 12 4. 22, b. . 

8. Ik a Vill be incorporated by Letters Patents before Time of Br. Fran- 
ener and thoſe Franchiſes never [Were] uſed fince Time of Memo- 12 oh Mm 
ry, they have loſt their Franchiſes. 14 Þ. 7. . Vuaviſor. 
9. Such Things as do not ly in Point of Preſcription, but ought to be 3 
created and ſupported by Charter, and the Charters thereof were made Fol. 269. 
betore Time of Memory, they are not pleadable nor of any Avail, iA 
they have not been allowed within Time of Memory. Co. 9. Ab, 

Stra. Marc. 27. b. 10. J. 23. b. J ED ER op oe 

10. It is clear enough, that there was a certain Time which was the Partic“ 
called the Time of Memory in Preſctiption. 19 H. 6. 75. Per Mew were at Iſſue 
r / RN 

11. The ſaid Time of Pemoty. tn a Preſcription was from the (Hee 

ime of King R. 1. 20 I), 6. 3. D. 3 Par. 119. 5. 13 D.4 9. b. and the 
The Time of King John [is] within Yemory, Lit. S. 170. 34 Plainiff cave 
19. O. 30. U. . ; TD | | | e . h 

12. The ain Time of Memory was from the Commencement of the "a bro _ 
Reign of King R. 1. for all the Time of King Richard thn ter the Time 
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of Kino R. I. within the Time of ve emory. 20 I), 6. 3. Per Newton. 13 9.4 
and the De. 9. b. Where the Seilin of King R. 1. was allowed tor good Title, 
fendant ould And {0 a Warrant in his Time. 8 1 

have demurr'd 13. It ſeems that by the Words (a tempore cujus Contrarii Memo. 


in Law upon : 


ir, andthe Tia Hominum non exiſtit) properly and generally is intended, and ail 


Plaini Times before this and before the Statute of Limitation was m. 
would not, but tenided; whereof no Proof could be made to the contrary, either by 
2 8 Teſtimony or Evidence, in any Time before, without any Limitation ot 
firmation, ang Time. 34 Y. 6. 36. b. 37. it ſeems will prove it. 

nit as an Original Grant; and admitted there, that where the Preſcription is in Iſſue, it ſuffices for 1. 
Fury to inquire of the Time of their own Memory, where no ſpecial Evidence is to the contrary. br. Preſcriy. 
tion pl 6 cites “ 36 H. 6. 36. — But where ſpecial Evidence is to the contrary, as above, there they ons! 

t inquire of the Time of King R. 1. Ibid. And Per Priſot there it is a good Plea, that the Church f 
of vi the Prior preſcribes ævas fcunded after the Time of King R. I. or after Time of Memory. Ibid. — 
So, that it was founded in the Time of King Jchn. Ibid. — But Brook ſays, It ſeems that in thoſe Caſe; 
he ought to tr.xwerſe the Preſcription; for otherwiſe it is only Argument. Ibid —— So it ſeems at this Day by 
tre Statute of Limitations 32 H. 8 to ſay, that the Church was founded within the 60 Years, or the 
like _ — { * It ſhould be 34 H. 6. 36.] — Br. is (De que le por pl. fait.) but the Y ear-Book is 
as tranſlated. | | | | | 


14. But when by the Statute of Limitattons the Seilin in a Writ 
ol Right was limited to the Time of R 1. ſo that none could count 
of a more ancient Seiſin; and this Writ being the moſt High Writ 
was taken within the Equity of the Statute ; alto, that tha a Man 
might prove to the contrary of a Thing whereof the Preſcription 
was made, yet this ſhould not deſtroy the Preſcription if the Proct 
was of a Thing betore the ſaid Time of Limitation; far it was Reaſon 
that the Inquiry in a Preſcription ſhould be limited as well as in a 
Writ of Right, being more baſe than that; kor it would be hard 
to put Juries to inquire of Things ſo ancient. And therefore it 15 
ſaid in 13 H. 4. 9. b. that the Limitation in Writ of Right ts too 
long Time for a Preſcription ; and yet this Limitation is not 
changed, nor can be without Statute, 3 
15. Bot. Parl. 43 E. 3. IN. 16. Pray the Commons, becauſe all 
the Time of G. 1. is held for Time of Memory, from which Time 
no Pan may have true Cogntzance, that it pleale co limit in certain 
the Time of Memory, f0 that it doth not paſs the Coronation of 
King Edward Grandfather of our Lord the King, who now ts; and 
like Petition was for diverſe Opinions and Miſchiefs which happend 
46 C. 3. M. 28. but no Aﬀent to thein. But the Anſwer to the firſt 
Petition is, Let the Law ſtand as it has done heretofore till it be 
otherwiſe ordained, f 2 5 
16. It ſeems that as the Time of Yemory in a Preſcription was 
Orig. is limited to the Time of B. .. 2 Seiſin in a Writ of Rigit 
(Selonque within the Equity of the Statute of W. 1. fo that by the ſanie Rea: 
VF Time ok Memory at this Day ſhall be limited to 60 Years, 
5 as a Writ of Right within the EQ, of the Statute of 32 H. 8. 
cap. 2. for this is within the ſame Milchle mentioned in the Dream 
ble of the Statute. But J well know, that the Practice is e contra. 
Noy 3 S. C. 15. A Vicar endow'd De Minutis Decimis Anno Domini 1310. ſues 
ad;udg'd -— the Parſon appropriate tor them; the Parſon cannot prefcrtbe again 
Adjudg'dina thig Endowment, tho' it was 300 Years paſt; for the JIreſcrivticn 


Prohibition 


in B R. that Ought to commence ſince the Endowment, which was ſince the 


ed a aribigs and Ch:1d. Adjude'd. 75 

againſt the | ES 5 | 
3 — = of the Vicar for Things allow'd the Vicar by the Compoſition. And it was likewiſe de 
creed in Chancery, that the Preſcription was not lawful againſt the Compoſition ; and an Injunction 
ws awarded for the Vicar to ſtay the Suit of the Parſon limited to the Vicar upon the Compoſition 
Mo, 761. pl. 1055. & 780. pl. 1081. S. C. — S. C. cited Watſ. Comp. Inc. Svo. 730, 731. cap. 39. 


18. Common Law admits of no Preſeriptions but what are Te 0:7 0 
Mind &c. tho? the Spiritual Court allows of Preſcriptions ſometimes oi 


20, 


Py WY IR 


4 Parſon can- Cline of Limitatton, Scil. G. 1. 10. 3. Ja. B. N. between Pfinge 


Preſcription. a 


— 


20, and ſometimes of 40 Years. Per Hale. Vent. 274. Mich. 27 Car. 2. 
B. R. Anon.— And ſo of 10 Years. 3 Bulſt. 242. Per Doderidge. Mich. 


14 Jac. in the Caſe of Harding v. Goſeling. 


1 
— 


* (Q) How it may be made. [Affirmatively or RAN 
Negatively. 1 
Negatively.I Se 

7: P in in the Affirmative ig good. 11 E. 4. 2. 18 E. 4. Ng Ther. 
„ | 


is no Letters 
4 ESE” 3 | of (N) (0) 

(P) in Roll. — 1 It ought to be in the Affirmative and not in the Negative. Br. Preſcription. pl. 71. 

cites 8 E. 4. 5. 8 87 c | | 


2. A Preſcription in the Negative merely is not good. 11 E. 4 Br. Preſcriy-· 
— b. 18 E. 4. 3s b. 8 ID, 6. 4 | | tion. pl. 17. 


. zcites 7 H. 6. 
32. and 8 H. 6. 3, 


3. A Preſcription in the Affi rmative mix'd with the Negative, where Br. Preſcrip- 
the Affirmative is of Effect and material, is g00d, 11 E. 4. 2. b. dien. pl. 17. 


cites 7 H. 6. 
32. and 8 H. 6. 3.— As to be impleaded by Writ and not by Bill, or to pay but a Penny * Toll 


and no more. Br. Pr eſcription. pl 72. cites 11 E. 4. 2. Per Littleton, Catesby, and Brian. 


4. Tt is a good Preſcription, that he and his Anceſtors, and all 
thoſe whoſe Eſtate he has In ſuch a Manor have uſed Time &c. to 
buy in ſuch a Marker or Fair &c, and not to pay any Toll; for this 
is Negative mtr'd with the Aftirmattve, which Affirmative proves 
it to be put in Are. 8 Y. 6. 2 Er LD e 1 
5. It is not a good Prescription, chat he has not paid Toll Time gr. Preſerip- 
&c. for this is merely in the Negative. 8 . 6. 4. 3 Era 2 17. 
S.P. But ir ſhall be in the Affirmative as to ſay, that he and his Anceſtors have been quit of Toll Time 
out of Mind. Br. Preſcription. pl. 76. cites 18 E. 4. 3. 85 55 | 


6. In Aſſiſe the Defendant pleaded Hors de ſon Fee (for it was of Rent) By which he 

and the Plaintiff ſaid, that he and his Anceſtor, and thoſe whoſe Hſtate ſaid, that be 
&c. have been ſeiſed of the Rent Time out of Mind, and held no Plea with- nos 7 17 
on Deed of the Conveyance of the Due Eſtate. Br. Preſcription. pl. 5 1. ad be , 
cites 31 Afl. - © Pp nan | 5 7 B e 7 e ng 
| whoſe Eſtate &c. were ſeiſed of the ſame Rent as Parcel of the ſame Manor Time out of Mind. big | 


J. The Plaintiff preſcrib'd, that he and his Predeceſſors have had a Br. Action 
Mill in D. and no others had a Mill there. Per Priſot; This Preſcription _ le Caſe, 
is in the Negative, and therefore not good. But Per Patton, Preſerip- 5 G“ © 
tion in the Affirmative, and aj in the Negative is good. To which no © 
Anſwer was given. Br. Pre cription. pl. 24. cites 22 f. 6. 14. 

8. Treſpaſs upon the Caſe for fopping of a Sewer, by which 12 Acres Brooke ſays, 
ot Land ot the Plaintiff are ſurrounded in A. The Defendant preſcrib'd, 2 fo ſee . 
that M. M. his Leſſor, and all thoſe whoſe Eflate he has in a Mill in A. have ſir 1, — Þ 
uſed to flop when the Mill wanted Water, and to repair a Bay and Cutter, ſcribes in his 
and N. V. leaſed to him for Years yet continuing &c. by which he ſtopped Leſor, and 
and repaired the Sewer &c. and the other ſaid, that De ſon Tort Demeſne, ry agg * 
and travers d the Preſcription to ſtop. Br. Preſcription. pl. 44. Cites 39 110 Mill, 5 
H. 6. 32. | Ae | — 7 | 

| | | | | in himſelf, 

and does not preſcribe that the Owners and their Leſſees may cleanſe the Gutter, and yet no Challenge | 
uken to it. Ibid, _ 5 


1 9. In 


[ 20 * — * — ——y—ͤ—y— 3 — — — 1% a © 
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9. In the Cinque Ports they preſcribe, that Writ of the King does not run 
there, and well, and yet it is n the Negative; the Reaſon feems to be, 
becauſe it is a Negative with an Affirmative. Br. Preſeription. pl. 65, 
cites 3B 4; -bS- -; 

10. In 'Treſpaſs the Defendant jufify'd fir Damage feaſant ; the Plaiy. 
tiff ſaid, that he had certain Land in D. and that D. aud C. adjoin, and 
that all the Inhabitants of the Vills aforeſaid have 5 pag to intercommon lecauſi 
of Vicinage Trine ont of Mind. Per Choke, You ought to allege the 
Preſcription in the Tenant of the Franktenement; tor Tenant for Term of Tears, 
nor at Will, caunor preſcribe or allege Corporation by Name ot Inhabi- 
tants ; Eur Per Danby and Littleton, if the Uſage be as above, this is 
good Pleading ; Brook fays, *.91zre, for the Law feems to be with 


— 


Choke. Br. Preſcription. pl. 69. cites 7 E. 4. 26. ö 
11. Preſcription by a Que Eftate is not reſtrained by the Statute if 
Timitation. 32 H. 8. 2. Br. Lect. Stat. Limit. 35, 40. ; 
12. Where a Charge is on the Detendant of Common Right, which by 
Law he ts Subject to, the Plainriff need not preſcribe in his Declaration. 
I Salk, 22. Mich. 3 Ann, B. R. Tenant v. Golding. . _ 


** — . nnn * 


(R) Libertres, What Liberties a Man may have Ly 
5 Preſcription. FEE 


1,QUCH Franchiſes and Liberties, which cannot be ſeiſed as for- 

| feited before the Cauſe of Forteiture appears ot Record, Cannot 

be claim d by Preſcription; becauſe Jreſeription being but an uſage 

en als, cannot extend to ſuch Things which cannot be leiſed or 

Br. Preſcrip- 2, As a Man cannot have Goods and Chattels of Traitors, * Fe- 

33 lons, Felons ot theniſelbes, or Fugitives. C0, Litt. 114. C0. 5, 

20.— pl. 64. Foxley 109. b. | Co, 9. Abb. Stra. | ar. 24, b. | | 

cites 5 H. 4. 35 | | | 1 | 

118 —9 Rep 27. b. Abb. Stra. Marcella.—* 8. P. without ſhewing Charter before Time of Memor!, and 

Allewance in Eyre after w/w A Memory. Br. Preſcription. pl. 56. cites 1H. 5. 23. — Br. Corane. pl. 

128. cites 8. . — But Per Knivet Ch. J. a Man cannot preſcribe in Bona Felonum & Fugitivorum; for 

this belongs to the King's Crown, and cannot paſs but by Grant. Br Preſcripaion. pl. 10. cires 46 E. 3. 

16. S. P. Br. Eftray. pl. 2. cites 44 E: 3. 19, —— S. P. And this ſeems to be of the proper Goods 

of the Felon, but a Man may preſcribe in Goods folen and waived ; for a Felon has no Property. Br. 

_ Eftray. pl. 13. cites 46 E. 3. 16 - Tho' a Man can't preſcribe in the ſaid Franchiſe to have Boos o 

Catalla Proditorum, Felonum &c. Fer may they or the like be had Obliquely, or by a Mean by Preſcrip- 

tion; for a County Palatine may be claimed by Preſcription, and by Nen thereof to have Bona & (. 

talla Proditorum, Felonum &c. Co. Litt. 114. b. | BS bs: RE | 


S.. b Ce. z, So a Wan cannot have Goods and Chattel 
one H., Put in Exigent by Preſcription, Co, Litt. 114. | 
22, 23, 25. — Goods of Outlaws cannot be forfeited by Preſcription, becauſe they are not forfeiced gill 
the Outlawry appears of Record. Co. Litt. 288. b „ 


4. So d Man cannot have Deodands by Preſcription. Co. Lit. 


bs 1 1 155 
6 P. without 5, So a Pan cannot have Conuſance of Pleas by Preſcription, Cv. 
bexwingCUhar- yn 5 NY . | „„ . Pe” __ 
ter before 1 OP Bord af T 5 FM By p CE tos het os 

Time of Memory, and Allowance in Eyre after Time of Memory. . Preſcription. pl. 56. cites 1 H. 7. 23. 
— a Br. . pl. 128. cites S. C. S. P. But a Man may preſcribe Jenere Placita. Br. Preſcrip- 
tion. pl. 59. cites 9 H. 2. 11. 8. P. by Holt Ch. J. For the having Conuſance of Pleas excludes 
other Juriſdictions. Comb. 282. Trin, 6 W. & NM. B. R. in the Caſe of Millard v. Cole. — But» 
10 Conuſance of Pleas the King himſelf cannot have it but by Matter of Record, and therefore a com- 
mon Perſon cannot be in a better Condition. Br. Preſcription. pl. 64. cites 5 H. 4. 118. ft ſhould be 


5 E. 4. 118.14 | | 3 6. 80 


g of thoſe who are 
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6, So a Man cannot preſcribe ro make a Corporation. Co. Litt. 2 
114. b. | + reſerid's. 
in Uſage, that Gnild or Fraternity may make another Guild and Fraternity ; and the Cuftom-wis condemn'd 
by Award, for none may do it but the King, or he cube has the King's Charter to do it by expreſs Words. Br. 
Cuſtoms. pl. 46. cites 49 Aſſ. 8. —— Br. Preſcription. pl. 55. cites 8. C. | 


F 


7, So a Pan cannot have a Sanctuary by Preſcription. Co. Litt. 8. P abet 

114. b. | SEE | ſpewing Char- 
. | 3 of the 

King before Time of Memory, and Allowance in Eyre after Time of Memory. Br. Preſcription. pl. 36. cites 
1 H. 5. 25. — Br.Corone. pl. 128. cites S. C. Br. Sanctuary. pl 15. cites S. C. S. P. Br. 
Sanctuary. pl. 8. cites 1 H. 7. 6. 8. P. Hawk. Pl. C. 336. S. 3. S. P. But it he has ancient 
Charter and Cſage, he may preſcribe. Br. Preſcription. pl. 65. cites 2 E. 4. 18. Per Choke. Bur Br. 
cites fol. 23. where the Opinion was, That it was not good, tho' a Grant of the King, before Memory 
was ſhewn and Uſage after; becauſe it is againſt Common Right, and cannot have a lawful Beginning, 


8. So he cannot preſcribe ro make a Coroner. Co, Litt. 114. b. Serjeart | 
| | awkins 
ſays, It is clearly ſuppoſed by the Statute of 28 E. 5. 6. that not only the King bur alſo other Lords 
have the Franchiſe of making Coroners ; From whence it ſeems reaſonable to infer, That the Kin 
may lawfully claim ſuch Franchiſe by Preſcription, and that other Lords may claim it by Grant from 
the Crown; but it is a Privilege of ſo high a Nature, that no Subject can well intitle himſelf to it dy, 
Preſcription only. 2 Hawk. Pl. C. 44. cap. 9. S 11 | _ 1 | 


9. So a Man cannot preſcribe ro make Conſervators of the Peace. Serjeant 
Co. Litt. 114. bs, 3 ps. 4 
queſtion'd by ſome, Whether ſuch Power can be claimed by Uſage ? Vet if the Power of hoftins Pleas 
and even Courts of Record, which are of ſo high a Nature, and imply a Power of keeping the Peace | 
within their own Precincts, may be claim'd by Uſage, as it ſeems to be certain that they may; it ſeems 


ſtrange, that the bare Authority of keeping the Peace in a certain Diſtrict may not as well be claimed 
by ſuch Uſage. 2 Hawk. Pl. C. 34. cap. 8. S. 10. | | 


10, In Treſpaſs, the Mayor of L. juftified becauſe it had been uſed Time 

out ot Mind, that the Mayors have been Conſervators of the Peace, and have 

uſed, for Affrays done in their Preſence, to commit the Offenders to Priſon til! 
they have found Surety of the Peace. Brian ſaid, You have no fuch Power, 

but to commit him to Ward till he has made Fine; and by him and Pi- 
got, The Power of the Mayor caunot reſt upon the Uſage. Br. Preſcrip- 
tion, pl. 79. cites 21 E. 4. 67. TED abs 5 
11. A Man can't 28 to levy Fines in his Court of Lands within 

his Manor, becauſe Fine is a Record which no Man ſhall have by Pre- 

{cription, and the King upon every Concord is Donor, which a Man can't 

be by Preſcription. Denib. R. of Fines z | 5 
12. It was held by Hale Ch. B. that Return of Writs may be claimed But Dode- 
by Preſcription, as appertaining to a Manor. And fo it appears in ridge Ar- 
* Quo Warranto 2. in 42 Eliz. where the Law is admitted to be fo, 500. 
tho” the Preſcriprion there was not well laid to intitle the Party to it; bt Brevjum 

more eſpecially may it be claimed as appertaining to an Honour, as it was could not be 
held in 19 Jac. in Howard's Caſe, in the Caſe of the Yonour of Clun; guned by | 
for Honours have more large Incidents than Manors have. Hard. 423. E og 
* 17 Car. 2. in Scacc. Counteſs of Pembroke v. The Earl of Bur- Crown. Mo, 
Ungton. F277 I ni _ OS 
TE oe TE ok a %%ͤ;ṹ EROS « by Mich. 43 & 
44 Eliz. B R in Cornwall's Caſe --* S. C. Cited per Hale Ch. B. Vent. 405. as the Earl of Shriv s- 
8 3 * ſays you will find the Pleadings in the New Entries Quo Warranto, pl. 2. Mich 41 
& 42 Eliz. B. R. Wo | 


, 


(S.) What Things a Man may have by Preſcription. 
ts A may have Treaſure Trove by Preſcription, Co. [ 114. b.] 


2. So 


guendo faid, _ 


may pre- 
ſcribe to di- Litt. 114. b. 
urb a Leet. See Br. Action tur Caſe, pl. 75. cites 38 H. 6. 16. 


AD 
ol. 271. ; | | 
„ Co. Litt. 114. b. | | 


all thoſe whoſe Eſtate he has in the Manor of D. have had Park in the fame Manor as appendant &c. and 
% A 


.F. Rep. 8. So he may have Royal Fiſh by Preſcription, as Whales, Stur- 


the Caſe of Swans, cires 39 E. z. 39.——A Man may allege a Piſchary to he appendant to Houſe and Land, 


 Fravkfoldage of the Beaſts of his Tenants in C. and his Termor for Years need not fhew Deed, for he docs | 


V ays uſed to have Free-foldage throughout the Vill of H. and to have the Penning of the Sheep; ſo that the 


ſuch Conſent, the Lord had us'd to abate it. It was urg'd that this Preſcription is void, being againſt 


—_ 
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S2. Df - 7 * N 
„ ry he may have Waits and Eftrays by Preſcription, Co. Lite, 
Cites 44 E. 3. 114. b. Co. 5. Forley 109. b. | | 
19.—5. P. Br. Preſcription, pl. 56. cites 1 H. 7. 23 —Br. Corone, pl. 128. cites S. C. Br. Pref. p- 
tion, pl. 10. Cites 46 E. 3. 16. —pl. 60. cites 9 H. 5. 20.— And a Man may preſcribe in Waif and Lees 
cuithout ſhewing of Allowance within Time of Memory, becauſe it ſtands with Common Right. Br. Ibig. 
pl. 65. cites 2 E. 4. 23. | 0 


Br. Preſcrip- 3. So he may have Wreck of the Sea by Preſcription. Co. Litt. 


tion, pl. 14. 

cites 11 H. 4. 114. gb | | 5 
15 8. P. - pl. 60. cites 9 H. 7. 20. S. P.—S. P. Br Ibid. pl. 56. cites 1 H. 7. 23.—Ibid.— Br Corone, pl. c 
cites 8. C.—S. P. Per Thirn; but per Hank, he ought to have Charter thereof, or Allowance in * 


Quære of Allowance, for per Thirn, Several Franchiſes are enjoyed in England without A lowance i 
Eyre. Br. Preſcription, pl. 83. cites 11 Hf. 4 16. JOY Ins OY nn in 


9 — . 


* 4- So he may hold Pleas by Preſcription, Co. Lit. 114. b. 


Anda Man F. So he may have a Court Leet or Hundred by Preſcription. Co, 


—-— 
bs. 


6. So he May have Infangthief and Outfangthief by Preſcription, 


Br. Preicription, pl 10. cites 46 E. 3. 16. 


5 — *”. Co, 2. 


- em 


A Manmay », So he may have a * Park or Warren Ireſcr; Ci 
preſcribe ; Litt. 114. U. Y 8 tHE by Preſcription, Co, 


that he an 


— — 


good. Br. Preſcription, pl. 57. cites Itin. Not. 3 E. 3. 


Br. Preſcription, pl. 188 


18 geon &c. Co. Litt. 114. b. 
34 Eliz in 


and may preſcribe in it alſo. Br. Preſcription, pl. 66. cites 4 E. 4. 29, 


9. So he may have Fairs and Markets by Preſcription. Co. Litt, 
Fo "I; So he may have the Cuſtody of a Gaol by Preſcription, Co, 
A to Lee Lead, and = Man way er bene that be: and: bis Asen Thus as of MILE 1.4 4.4 


not claim but a Chatle. Per Brian and Townſend. Br. Preſcription, pl. 105. Cites 1 H. 7. 24; | 
In Treipaſls Defendant juſtihed under a Preſcription, that the Lords of the Manor of H. have, and al- 


Vill of H. ought not to have Free. foldage Without Conſent of the Lord; and that if any levied a Fold without 


Common Right, which gives every one Foldage in his own Land. Sed hon allocatur ; for every Pre- 
ſcription is againſt Common Right. 8 Rep. 125. cites 8 E. 3. 37. a. b. Jeffery at Hay's Caſs.---and cites 
3 E 3. 3. a. John de Sedgeford's Caſe. S. P.—8. C. cited 2 Brownl, 287.—2 Bullt. 19 be Re- 

orter obſerves upon this Caſe, that tho Foldage of Sheep is for the Maintenance of Agriculture (which 
1s ſo much favoured in Law) yet by Cuſtom one may be barr'd of it upon his own Land, and he of whom 
the Land is holden may have it. 8 Rep. 125. b. | MY ee, B 

8.P. And it was objected that this Preſcription was not good, it being againſt Law and Common Right 

to abridge the Subject of the Profits of his Lands; but adjudged, that the Preſcription was good; for it 
did not extend to deprive the Subject of the whole Intereſt and Profits of his Lands, which would not 
have been good, but only reſtrained him to ſet up Hurdles, which is a reaſonable Preſcriprion, and ve- 
ftrains a Particular Profit only. Le. 11. pl. 14. Mich. 25 & 26 Eliz. B. R. Punſany v. Leader. on 


12. In Aſſiſe of Rent the Aſſiſe found that the Plaintiff, and thoſe whoſe 
Eftate he has in the Rent, were thereof ſeiſed Time out of Mind, and 
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the Plaintiff Seis'd and Ditleis'd, and Recover'd ; and fo note Rent re- 
cover'd by Preſcription, Br Preſcription, pl. 46. cites 13 Aff. 4. 
13. The Detendanr preſcribed in Zol/-thorough ; 'Thorp, Juſtice, ſaid, 
This is to go through the Highway, which every one may lawtully 
do, and therefore it is a void Preſcription 3 but a Man may preſcribe in 
Toll-traverſe 3 For this is to paſs over my Land; Note the Diverſity ; 
For none denied it, and Iſſue was taken that it was not a High Street. Br. 
Preſcription, pl. $8. cites 22 Aff. 58. _ 27116 1 * | 
14 fr a Man be impleaded within the Precin& of the Monaſtery of S of the 
Wettminiter, of Land in London, he may ſay, that Time our of Mind G&74*e Ports ; 
Lands in London have been impleaded in London in the Huſtings before the 1 
Mayor &c. Per Laicon; Quod Danby conceiſit. Br. Preſcription, pl. he ſame in 
65. cites 2 E. 4. 18. | | 1 $ Cheſter and 


PE PR Wales. Br. 
Preſcription, pl. 65. cites 2 E. 4. 18. 


15. Treſpaſs of Sheep taken, the Defendant ſaid, That the Land where 
the Treſpaſs is ſuppoſed 1s His Franktcuement, where he has Foldage, and that 
he and all thoſe whuſe Eflate he has have uſed that if any depaſture his 
She:p with the Sheep of the Defendant in the Day that the Defendant ſhall 
have them in the Night for their Dung, for their Paſture in the Day, by 
which he took and folded them in the Night becaule they paſtured with 
his Sheep the Day before, and in the Morning he put them out again; 
and a good Preſcription, per Fairfax and Tremail ; For it may have law- 
ful Commencement, and the Plaintiff has .Ouid pro Quo, ſcilicet, the Paſture 
for the Dung. Br. Preſcription, pl. 57. cites 5 H. J. 9. 
16. In a Leet the Lord may preſcribe to have of every one, who makes S. B. Br. Pre- 
an Afray or Bloodſhed, 20 s. and may preſcribe to diſt rain 25 it, and fell e cite, pl: 
the Diſtreſs ; For this is the Court ot the King, and he derives his In- . z. 13, 14. 
tereſt trom the King. Br. Preſcription, pl. 40. cites 21 H. J. 40. 5 
17. There cannot be a Preſcription to have Omnia Bona & Catalla 
ſorisfacta within &c. Cro. E. 560. Paſch. 39 Eliz. B. R. in Caſe of the 
Carl of Pembroke v. Berkley. | OT WF. 
18. 70 have Paſturage for two Horſes in a Meadow of too Acres till the 
Graſs is mowed was held well enough; For being in ſo great a Quanti- 
ty of Land cannot defoul or debruiſe the Graſs fo, but chat the Ha 
vey oy be made thereof. Cro. J. 27. Paſch. 2 Jac. B. R. Thornell v. 
aels. >: Ei „ | 5 
19. A Man cannot preſcribe to have F:nes pro Licentia Concordandi; be- 
cauſe they are Prerogatives of the Crown, and an ancient Flower of it. 
Arg. Lat. 46, 47. Trin. 2 Car. in Sir Edmond Bacon's Caſe, —Cires 
Glanvil J. cap. 1. & D. 202. 1 „„ 
20. For Matters of Intereſt it is a Rule, that nothing may be preſcribed 
for, that cannot ai this Day be raiſed by Grant ; Per Sir Francis North. 
Arg. Vent. 387). Potter v. North. * Sh : 
21, Preſcription to have all the Loppings of all Trees called Pollards in 
ſuch a Place ſeems good. Per Raymond Ch. J. Gibb. 87. Trin. 2 & 3 
“// on nn nin er og 


ee... 


(T) D eſtr action. What may deſtroy it. 


1. IF a Leſſee for Years of a Copyhold Manor leaſes a Copyhold by Cro. E 459. 
Indenture for Years, yet this ſhall not deſtroy the Copppold d⸗ (bio) S. & 

galnſt him in Reverſton ; Becauſe he has not the abſolute Eſtate in 

the Seigntorp. P. 38 El. B. R. between Rey aud Conesby, per Cu- 

ran upon Evidence at Bar. ——5v 

N | 4 * 2. 80 


— — eh. 
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Cro El 459. 2. So if Letlee tor Lite of ſuch a Manor grants a Leaſe for Nears 
(bis) S. C. hy Indenture of a Copphold, This ſhall not deſtroy the Copyhold as 
to him in Reverſion tor the Cauſe atorelaid. 9. 38 El. B. B. be 
tween Ru/tey and Comesby, per Curtam upon Evidence, 
3. So Of Tenant in Tail of ſuch Manor. 1. 38 El. B. R. per Cu 
riam. | 
4. So if Baron ſeiſed in Right of his Feme of a * N Manor 
leaies a Copyhold for Bears by Indenture, This ſhall not de 
ſtroy the Copphold after the Death of the Baron as to the Feme 
and her Heirs. 12, 38 El. B. K. between Rey and Conesby, pet 
Curtam upon Evidence at Bar. 
8. C. Cro. J. 5. If à Court by Preſcription be granted and confirmed by the King 
31 . by his Letters Patents, This does not deſtroy the JIrelcription ; But 
brought up- the Stile of the Court may be by ]relcription as betore. 99, 10 Ja, 
on a judg. B. R. between Goodſon aud Digheid, Adjudged. 
ent in a | 2 a FE 
Camry of Pye-powders, and the Error aſſigred was in the Stile of the Court, which mentioned it tg 
be held by Cuſtom, and by Charter of the King granted and confirmed &c. which was urged to be 
repugnant; For that the Charter determines the Preſcription ; ſed non allocatur; For they may uſe 
their Charters either as Confirmations or as Grants, or may claim rhoſe Liberties by Preſcription not- 
withſtanding ſuch Charters. For, as Fleming ſaid, Every Corporation uſes in every King's Time to 
take a new Confirmation of their Liberties, or otherwiſe they cught to plead upon a Quo Warrarty 
brought for the uſing their Liberties, or in Eyre, Allowar ce ot them, elſe they are not juſtifiable, 
— Mo. $30. pl. 1116 S. C. and the Court held, that the Preſcription remains, uvleſs it be altered 
by the Charter.———S. C. 2 Bulft, 21. and there 24. per Williams J. If the Charter be not contrary 
to the Preſcription, it ſhall be good by way of Confirmation. And by Crook |. As to the holding the 
Court by Preſcription and by Charter, it may be good if it be only by way of Confirmation. And Ihie, 
25.S. P. But if the Style had been with a (Vel) viz. by Preſcription (or) by Charter, this had been 
clearly void. Put where the Charter is in Augmentation of the Cuſtom by cvay of Addition this is good, 
and may well be as a Grant and Confirmation, viz. a good Grant to hold: as before, with an Addition 
| thereunto as in the Charter is expreſſed, and in this Manner the Charter, Cuſtom, and Preſcription, 
may well ſtand rogether — ——S. P. agreed by the Court in a Preſcription for Common of Turbar) 
Mo. $18. pl. 1105. Hill. 9 Jac. in the Star Chamber, Crew v. Vernon. 2 | 
The King by his Charter cannot ouſt the. common People of their Right of Inheritance cphich they have in the 
Common Laxy. Br. Preſcription, pl. 82. cites 8 H. 4. 19. per Gaſcoign. —— 2s where the Mayor and 
Buroeſſes of Oxford have uſed Time out of Mind to have Coruſance of Aſſiſe before them, and of other Pleas, 
and to hold Plea by Writ of Right before them, and after the King grants to them Conuſance of Pleas ly 
Charter, this is void for the Cauſe aforeſaid. Ibid. —— — And it was faid, That becauſe they in Court 
of Record had accepted the Franchiſe by Charter of 'Conuſance of Pleas, they had loft the Advantage 10 fel 
Plea by Writ of Right by their Uſage. 8. P. that if a Man has Liberties by Preſcription, and after 
takes thereof Grant of the King by Patent, this ſhall determine the Preſcription; For Writing ſhall de- 
termine Contract and Matters in Fact. Br. Preſcription, pl. 102. cites 33 H. $.—S. P. Br. Lect, Stat 
Limit. 39.— S. P. Palm: 40. ; | 
Action againſt an Abbor, where the Abbot and his Predeceſſors Time out of Mind have «ſed to fd a 
Chaplain in the Church of J. N. and after by Deed indented betzyeen them it was recited, where Variance'was © 
| between them, for the finding of the ſaid Chaplain, and that becauſe the Abbot had wjed as above &C. the Alber 
and Covent granted that they would fud a Prieſt &c. and for not doing it the Action was brought, ard 
made Title in the Count upon the Preſcription ; per Frowick Ch. J. and Fiſher, and Vaviſor ]'s, the 
- Preſcription remains, becauſe the Deed is in Affirmation of the Preſcription, and of the ſame thing, and 
not contrariant, and the Deed recites the Preſcription, ſo that it appears that the Intent of the Deed is to 
perform the Preſcription, and not to take away the Preſcription. Br. Preſcription, pl. 35. cites 21 H. 7. f. 
| ———— Contra if the Grant had been contrary to the Preſcription Ibid. ——— 4s where the Preſcription 
had been [for] one Day, and the Grant had been [for] 2 Days in a Week: Ibid. ———But per F:ow- 
ick, it the Preſcription had been the M edneſilay, and the Grant had been the Friday, the Grantec ſhould 
have both. Ibid—— — Br. Eſtoppel, pl. 210. cites S. C Br. Grants, pl. 56. cites 8. C,—— - 
Fin. Law 8vo. 59. cites S. C Palm. 494. Cites S. C——— Compoſition by Deed does not determine 
Preſcription, if it agrees with the Preſcription ; and yet if A. has loſt Common &c. and takes Grant ly 
Patent of it of the King, or of any other by Deed, this determines the Preſcription by Eftoppel. D. 153- 
b. Marg pl. 13. cites Paſch. 38 Eliz. C. B. Sheldon v. Hodges. —And Br. N. C. pl. 206. 21 H. . f. 


D. 114... 6. A Title gained by Preſcription cannot be deſtroyed by Inter- 
1 ruption of the Peiielnon for Io or 20 Years. Co. L nt. 114, b. | 


* 


— a 


9 


J. But Unity of Poſſeſſion of as high and perdurable Eſtate of the 
Thing claimed, and of the Land out of which it is claimed by Pte 

ſcription, will deſtroy the Preſcriptton ; Becauſe it is in the Right. 
_ To, Litt. 1i4. 8 N 
8. In 


ww ASS es. 


Wh, 09> — — — 


Preſcription. 1 
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8. In Writ of Meſne, if upon Jfſiie joined upon the Acquital 
Time out of Mind tc. he Jury find that the Grand tarkcr of Ce Plata? 
tit was inteoffed by one Agnes, and that Agnes and her Anceſtors were 
acquitted by the Anceſtors of the Defendant, Time out of Mind, but no 
Acquitral had been atter this, yet the Plaintiff Gall have Judgment 
upon this Verdict, becaule the Title of Aequittall being once veſted 
by Preſcription, cannot be taken away by A tortious Cetler of late Time. 
15. E. 3. Judgment. 133, 14. E. fl ibidetn 155. Co. Litt. 114. b. 

9. Ik a Man, and all thoſe whole Eftate cc. habe paid a Modus 
Decimandi in lieu of certain "et th and after by 20 Years laſt paſt he 


pays thoſe Tithes in Kind ; yet this does not deſtroy the. Preſcrip- 

tidn ; For it is not any Waiver of the Preſcriptian; and notwith⸗ 

ſtanding the Payment of Tithes in Kind for this Time, yet the Pre⸗ 

{cription continues in Right. Mich. 43, 44. El. B. R. between Now- 

el Ar * _— Vicar of Edmonton, adjudged in Prohibi⸗ 

| tion. O. Litt. 114. + | 

10. If a Man has had a Common by Preſcription, and takes a Leaſe And when a 
of the Land, in which it is to be taken, tor twenty Years, by which the Preſcription 

Common * ts ſuſpended yet atter the Bears ended he may claim the 2 Cuſtom 

Common generally by Preſcription ; Becauſe the. Suſpenſion was x5 :; 2. 
only to the Poſleſſion, and not to the Right, and the Inheritance of 

the Common always continued. Co. Litt. 114. b, makes a 


; An | | 5 3 Title of In- 
heritance, the Party cannot alter or evaive the ſame en Pais. Co. Litt. S. 178. pag. 114 b. 


„. „% +, > wx 2 »« 7 — w74 


(U) In what Caſes. 


1, A Man ſhall never preſcribe for what the Law gives him of Common Noy, 20 SC. 
A Right; For Ulage is only where there is a: Defet? of Common Right. 
Cro E. 192, Mich: 42 & 43 Eliz. C. B. Pill v. Towers. 5 
2. A Vill cannot preſcribe that Part of the Vill, or ſuch a Honſe in t be g. Cuſtoms. 
Vill is Deviſeable, or Cavelkind, where the reft is Gui dable. Br. Preſcrip- 1. 37, cites 

tion. pl. 53. cites 40 Aſſ. 27, | 5 DH TO b. 5 

3. A Parſon preſeribed, that he and his Predeceſſors have been ſeiſed 

olf the Tithes in ſuch a Place, Time out of Mind; and admitted for a good 
Preſcription, quod nota; and this where the Place was ut in his Pariſh; 

For where it is in his Pariſh he need not preſeribe. Br. Preſcription, pl. 85. 
cies 14. Hig „„ VVV a 

4. A Man may preſcribe in Rent-charge, and to diſtrain for it when it is 
Arrear, Which appears in the Caſe of Atfize of the Abbot of Stratford 

b. the Parſon of Layton, tor certain Thread of Cotton, Wax, Oil, 
Incenſe &c. to make Taper, and the Lamp in the Church of L. And there 

per Danby and Priſot it ſhall be intended Rent Service, Brooke ſays guære | 
| 1 where no Tenure is alledged. Br, Preſcription, pl. 84. cites 35 H. . 


5. Where a Man Juſtiſies, or Intitles himſelf to Common Appendant,' or. 
d a Coninion Way, * need not to preſeribe Time out of Mind; For theſe 

Words Common Way and Appendant imply Preſcription Time out o 

Mind. Br. Preſcription, pl. 39. cites 21 H. . 53. Per Coningsby and Brud- 
nell Juſtices Pan een ͤ a £1 GD bi. . 

6. Nothing can be preſcribed for, that cannot at this Day be raiſed „ p ,-_ 
by Grant; For the Law allows Preſcriptions, only in Supply of the Liſs of 4 Rep. 86. 
a Grant, Antient Grants happen to be loſt many Times, and ic would be Paſch. 43. 
hard that no Title could be made to Things that are in Grant, but by Eliz in Eut- 
ſhewing of a Grant. Therefore upon Uſage Temps dont Gc. the Law — 811 
* : 3 — n. 
* preſurges @ Grant, and a lawful Beginning, and allows ſuch Uſage for ,., Mich 

n | FF a good 1 Jac. 2. BR 


200 Preſcription. 


per Herbert a good Title; but ſtill it is but in Supply of the Loſs of a Grant; And 

Ch. J. inthe (1.2 4 nch Thi inni 

8 J. ente therefore for ſuch Things as can have no lawful Beginning, nor be cre. 

Ty, ated at this Day by any Manner of Grant, or Reſervation, or Deed that 

'Trollop. can be ſuppoſed, {no Preſcription is good. Arg. Vent. 387. cites 11 H. j. 
13, 14. 13 H. J. 16. per Keble 21 H. J. 4o. 

S.P. Br. Pre- J. Where the Common Law vill ſerve a Man, he ſhall not preſcribe, as 


1 to remove a Nuſance. Br. Let. Stat. Limit. 43, 44. 
11 . : 


2, 5. and that Preſcription cannot be to diſtrain for a Rent-Service. — So a Man cannot preſoribe 
for Heriot Cuſtom ; becauſe it is for his own Goods, Br. Lect. Stat. Limit. 45. h | 


But he may 8. A Man ſhall never preſcribe to have a Court Baron within his Manor; 


3 Mor N "HY 2 
us _ Becauſe it is of Common Right, and cannot be by Preſcription ; For it is 


irs Authority, incident to a Manor, Cro. E. 792. Mich. 42 & 43. Eliz. C. B. Pill v. 
as to hold Towers. 125 | | | 

Plea above NN rods 8 . | To 
405. and the like Ibid.—— And tho? the Preſcription was laid to hold it before the Stexvard of the Manor, 
which is againſt Common Right, yet it is not good, Ibid. 1 


1 Failer of Preſcription. 


1. A Writ of Meſne was brought by the Tenant againſt his Lord upon 

= an Aguittal by Preſcription 3 Iſſue was joined upon the Preſcription, 
and the Fury found, that the Defendant and his le, and they Whoſe 
Eſtate the Defendant has, have acquitted the Anceſtors of the Plaintiff, and 


thoſe whoſe Eſtate he has, from Time whereof Memory &c. but pct in 


the Time of the Plaintiff, nor of his Grandfather ; the Plaintiff recovered 
by this Verdict; For the Etiect of the Preſcription is tound. This Judg- 


ment was affi rmed in Error. Qui hæret in Litera, hzret in Cortice. enk. 


12. pl. 21. cites 14 E. 3. Fitzh. Judgment 155. 


— 


5. Upon a Preſcription for a Modus decimandi, Way or Common, if 


the Verdict /inds uo Modus, Way, or Common for twenty or forty Years; 


but that before that, trom Time beyond Memory, there was ſuch Modus, 
Way, or Common; This Verdict finds tor the Preſcription, Jenk. 12. 


„ | | 8 S | 
here a 3. A. has Common for loo Sheep, as e er to a Houſe and 200 
e Acres of Land, and he purchaſes other Land, and has Common as ap- 


have Comme Purtenant to that Land for too Sheep more; theſe are two diſtiutt Com- 


in gra, if mons, and in intitling himſelf, if he pleads Preſcription intirely for a 


he proves that Common appurtenant to both Houſes and Lands together for 200 Sheep, 


he has Cm he has fail'd of his Preſcription; for he muſt make two ſeveral Titles, and 


wy oy : Preſcription for 200 Sheep, and not join both in one. D. 164. pl. 59. 
does not 4 & 5 Mar. Basket v. Lord Mordaunt. e 2D 
maintain the | 0g | Bos EO Es” | 
Iſſue; for it is not the ſame Common. Cro. E. 563. Paſch. 39 Eliz. C. B. in Caſe of Lovelace vr 
Reynolds, —Cites 10 E. 4. 17. | VV | 


8. C. cited © 4. One preſcribed ?o have Pct-water out of ſach a River &c. and the 


dS - po: Jury found, that he ought to have it, paying 6 d. every Year, It was ad- 
in Caf> of 3 judged, That he had tailed in his Preſcription ; cited by Popham Ch. . 
Gray v. 5 Rep. 18. in Grey's Cate, as a Devonſhire Caſe. e 
Fletcher, 3 | ˙IVÄ˖mn 8 
——＋ ROI ſaid he was of Counſel in the Cauſe S. C. cited by Popham, Win. 22. in Cafe 
of Empſon v. Bathurſt o in Treſpaſs Quare clauſum fregit, the Defendant preſcribes to have Com- 


mom in the Place &c. and it was found that the Defendanr had uſed to have the Common, W 


yearly to the Plaintiff; and if that Iflue is found for or againſt the Nefendant, was the Queſtion ; and 
adjudged againſt the Defendant. The Preſcription is intire, and the Payment of the Penny is Parcel of 
h at, and ſhall be intended as antient as the Common is. Noy 59. Lovelace v. Reynolds. 


* 
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Preſcription. 
5. A, preſcribed to grant an Office Alicui perſonæ, or Cuicunque perſonæ 
Idoneæ voluerit; this Preſcription will not warrant a Grant to two Per- | 
ſons. Per Dyer. 2 Le. 33. Mich. 15 El. in C. B. | | 
6. In Treſpaſs the Defendant juſtified as in his Freehold ; the Plain- Mo. 359. pt. 
tiff made Title that the Locus in quo &c. was Parcel of the Manor of 490. N 12 
P. and demiſable Time out of Mind &c. by Copy either in Fee, Tail, or wie = * 
for Lives &c. and that it was granted to the Plaintiff by Copy in Fee. Horley v. 
This Preſcription was travers'd. It was found, That the Lands had been Woud. 
Time out of Mind granted in Fee, but never in Tail: The whole Court 
held, that it was found for the Plaintiff; for the alleging that it had 
been demiſable in Fee, in Tail, or for Lives, was but. the Conveyance. 
to his Title; and being found that it was demiſable in Fee, and that 
it was demiſed in Fee, that is the Effect and Subſtance of his Title, = 
which is ſufficient ; wheretore the Plaintiff had Judgment. Cro. E. 431. I 
Mich. 3) & 38 Eliz. B. R. Doyle v. Wood, iy 
7. VV here one preſcribes to have Common appurtenant to his Houſe and In Replevin Fl 
20 Acres of Land, and it appears upon Evidence that he has but 18 Acres, Iſſue was 
or a leſs Parcel, yet he has not failed of his Preſcription; bur if he had ona hog 
20 Acres, and 10 Acres are Frechold, and 10 Copyhold, he there fails of and ali thoſe 
his Preſcription ; for he cannot make one Preſcription for both. So it is whote Eſtate 
it Part was 2 Loo Years ſince, but now is Freehold, Cro. E. 531. a"! mp 
Mich 59 & 39 Fit. S B. Gregory'v, i. Fee 
Beaſts Levant and Couchant upon a Meſſuage 200 Acres of Land, 50 of Meadow, and 50 1 in 
4 Towns, The Jury Fuad, that the ſaid M was ſeiſed of the ſame Houſe, Land, Meadow and Paſture 
in the ſame 4 Towns, but that he had his Common, as belonging only to the Meſſuage, and 200 
Acres of Land, 20 of Aeadeqav, and 20 of Paſture in two of the Towns, and not to the reſt ; where- 
upon el was given againſt the Plaintiff, as failing in his Preſcription. Hob. 209. Mich. 15 Jac. 
Mitchell v. Mortimer. FE IRC e | | 


— — 


281 


. If A. preſcribes for Common for too Sheep, and the Jury find that he S. P. Show. 
has Common for 100 Sheep and 6 Cows ; this ts no Failure ot Preſcription ; 347. Burgeſs 
Per Cur. But Per Walmſley, if the jury had found Common tor 120 Sheep, Itter 12 


and ſo more of the ſame Kind than he had alleg'd, he had failed. Cro. — | 
E. 122. Mich. 41 & 42 Eliz. B. R. Buſhwood v. Bond. outs Seer. ag 
5 | Ho ifa Man 


preſcribes that he has Common for Sheep only, and the Jury find Common for Sheep and Great Cattle, the 
Common is found for the Plaintiff. Per Nichols. Brownl. 178. Trin. 12 Jac. in Caſe of Johnſon v. 
Thorowgood. —— So if one clains Common all the Times of the Year, en the Lands lie fallow, and 
when it is ſown from ſuch a Day unto &c. and his Cattle are taken in the Year when it is ſown, or lies 
fallow, it is ſufficient for the Plaintiff to preſcribe for Common, either in the Year when it is ſown, or 
when it lies fallow ; and if the Jury find all the Common, it is ſufficient'y found for the Plaintiff. Ibid. 
So if a Man hath Common from ſuch a. Day to ſuch a Day, and the Cattle are taken at a Day be- 
- tween the Days, and he preſcribes that he hath Common in the ſaid Time, quo &c. and the Jury find 
he had Common before that Time the ſame Day and after, the Verdict is found for the Plaintiff ; 
Per Nichols, quod Warburton & Winch conceſſit. Ibid —So where a Man preſcribed jor Common of 
Paſture for all bis Sheep Levant and Couchant &c. it was found 5y Verdict that le had Common for Sheep and 
for all other Cattle &c The Court held that the Action being only for impounding Sheep, the Plain- 
tiff might well abridge the Preſcription, as to them only, ſince nothing elſe was in Diſpute; and the finding 
that he had Common for other Cattle, does not falſity his Preſcription, bur ſtands with it ; and the 
Plaintiff had Judgment. Carth. 219. Paſch. 4 W. & M. B. R. Burgeſs v. Searle But if a Man 
preſcribes for Common for all Cattle Q. at all Times in the Year, when it appears by the Evidence that 
Sheep auere excepted for ſome Time of the Year ; this is a Failure of the Preſcriprion ; therefore the Pre- 
ſcription ought to have been ſpecially pleaded with this Exception. Reſolved per Cur. Carth 241. Paſch. 3 
W. & M. The King v. Inhabitants of Hermitage where the Defendant had preſcribed for 
Common for all Sheep Levant and Couchant &c. and the Evidence was, that he had Common for his own 
Sheep ay $ it was objected that the Evidence did not maintain the Preſcription; and of this Opinion was 
all the Court, becauſe as the Preſcription was laid, Sheep agiſted or otherwiſe Levant and Couchant 
ought to have Common, which is not warranted by the Evidence; for that is, that he has Common for 
his own Sheep only. Palm. 362. Earl of Devon v. Eyre. : | 5 


— — 


9. Lord preſcribes to diſtrain the Beaſts of his Tenant for not doing Suit Noy.20. Pell 
to his Court; if he diſtrains the Beaſts. of his Undertenant, this is not 5 3 
TIO the Preſcription, Cro. E. 792. Mich. 42 & 43 Eliz, C. B. Pill © 

Y. lowers. F . 5 Wha | 
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—_— Preſcription. 


ag e 5 for the Plaintiff, Cro. E. 198. Mich. 42 & 43 Eliz. B. R. Stapleton 


Suggeſtion 11. A Surmiſe for a Prohibition was, that Time out of Mind he had 
in 4 Prohibi- us'd 0 pay 4 5. per Annum in Diſcharge of all Tithes, and he proved that he 

non Was, Wd to pay 4 5. ö d. per Annum; bur becauſe it appeared that no Tithes in 
| Plainzs Kind were due to the Parſon, as he ſued for, but that tis a Modus, tho 
Time out of not in ſuch Manner as the Plaintiff ſurmiſed, a Conſultation could not be 


Prohibition. 


Co. J. 665. 14. In Caſe the Plaintiff declared that he was ſeiſed of a Cloſe called 


bertsv War. oyer into the Plaintiff's Land from the other Side Ad damnum &c. Aſter 


A Manpre- 10. In Replevin for taking one Horſe, one Gelding, and two Cows &c. 
9 8 the Defendant avow d for Damage feaſant; Plaintiſt in Bar preſcribed in 
85 8 2 the Place where &c. for Common Appurtenant Pro omnibus Equis, Vac. 
on ſuch a cis 9c. Detendant demurr'd, becauſe this Preſcription did not maintain 
Baulk, this the Declaration; tor nothing is ſaid as to Geldings. And of that Opi- 
„ ure nion was Anderſon ; but the other Juſtices contra, and that the Pre- 
Tay it wich ſcription was good; for Equus is a general 'Term, and comprizes buth 
ares or Horſes and Geldings, but not Mares. And the Court ſaid, that all the 
Ces ; for Fuſtices of Serjeant's-Inn, with whom they had conterr'd about it, 
the Horſe except one, were of the ſame Opinion: Wherefore it was adjudged 


ſtances ; and V. Morſe. 
the Defen-⸗ FE 3 | 

dant is not tied up preciſely to that Kind of Beaſts in his Plea ; for the Main Matter is, that the Graf 
there growing has been eaten by him. Clayt. 54. pl. 94. Sir Thomas Danby's Caſe. 5 


that the 


Ming yd granted. Cro. E. 819. Paſch. 43 Eliz. B. R. Beal v. Webb. 
aia Aa Hod p 

f 2 8. for Wool and Lambs, but proves nothing of the M ool. And it was moved for a Conſultation, becauſe 
the Surmiſe is of a Joint Preſcriprion. and Modus Decimandi for Wool and Lambs, -and no Proof be- 
ing made of the Wool, he had failed in all. But per Cur. There is a Difference beteveen a Suggeſtion to 
have Prohibition, and a Preſcription compriz'd in it, and a Preſcription made in Defence, or by IL ay of Pla 
in any Original Acti n; for in the laſt Cale a Joint Preſcription made of two "Things, and Failure 
in one deſtroys all, becauſe it is by Way of Title ; but otherwiſe here, becauſe this Prohibition is 
only to give Juriſdiction to the Court of Ling's Bench. Yelv. 55. Mich. 2 ſac. B. R. The Caſe of 


12. In an Action of Treſpaſs againit G. he juſtifies by Reaſon of a Com- 
mon appendant by Preſcription in 5oo Acres. And it was found by Ver- 
dict, that the Ance/tor had releaſed his Common in five of thefe Acres And 
by the Court he had failed in Preſcription. Ihe Common by that is 
not extinct, becauſe it is diſcharged to be Common by Act of Parlia- 
ment for Failure of Preſcription, Noy 67. Rotheram v. Green, — 
Cites D. 164. a. 284 e e 
13. If a Man preſcribes, that every one who has 1 Lambs, or under, 
Hall pay to the Parſon a Half penny for every Lamb; and it is found ac- 
cordingly ; and further, that af he has more than 7, then the Parſon ſball 
Have one, and ſhall pay the wi nexryp an Halfpenny : He has fail'd in 
his Preſcription per Cur. See Trial (K. g. 2.) pl. 30. Paſch. » Ja. 13. 
Caſtell v. Dodd. on CS 


19. S. C. Haye next the River O. and that the Defendant was pofleſs'd of ano- 
1. R of ther called Grove-Mead-Cloſe on the other Side of the River, and that 
Warner — he and all the Poſſeſors of Grove-Mead-Cloſe Time out of Mind have | 
2 Roll. Rep. uſed to make a Hedge on the Bank of the ſaid River againſt the Water, 
288. Hol- <wwhich the Defendant had not done, by Reaſon whereot the Cattle paſs d 
n e a Verdict for the Plaintiff, it was mov'd in Arreſt of Judgment that the 
Preſcription is ill, becauſe it ought to have been either by Way of Cuſ- 
tom in a Vill, or in a Perſon who may preſcribe and aver Continuance, 
by Reaſon of his Eſtate; but Poſſeſſors or Occupiers are no ſuch Per- 
ſons; for that may be Poſſeſſion for an Hour or leſs, which is no Ground 
for a Preſcription; and for this Reaſon the 1 was thought to 
be ill by Doderidge, Haughton and Chamberlain Ju ices, but Ley Ch. ]. 
thought, that when Damages are only demanded by the Writ, it ſuffices 
to ſay, That the Poſſeſſor ſolet; but otherwiſe, where the Land itſelf + E 
| | _ | mandated, 
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nanded, there he ſhall ſay Debet & Solet ; alſo where the Land it (elf is 
demanded, he oughr to make the Fertenant a Party; but where the De- 
mand is only ro enjoy One's own Land, without Incumbrance by Rea- 
ſon of another's Land, it is ſuffictent to charge the Occupier, and the 
Poſſeffor ſhall be Tenant to this Purpoſe, Palm. 331. Hill. 20 Jac. B. R. 
Holbedg v. Warner. de 

15. In Treſpaſs for Feeding his Pafture Ground &c. the Defendant And Ley Ch. 


gg that he and all thoſe whoſe Eſtate he had in the Manor of J. faid, That 


atlop, had Common for all Sheep Levant and Conchant on the ſaid Ma- n! 


ie Tri ; Difte 
nor; upon the Trial the Evidence was, that this Manor was purchaſed Shen the 


7 the Plaintiff” of two Coparceners, and that he bought the Fee of one Severance is 
 Miiety firſt, and at the ſame Time had a Leaſe of the other Mey IX Tears, by Moieties or 
and afterwards purchaſed the Fee of that Moiety. It was mov'd that he three Parte; 


had failed in his Preſcription, becauſe the Purchaſe of the Manor was Che 


by Parcels, and he has made one intire Preſcription for the Common to Severance or 
the whole Manor, whereas he ought to have made a ſpecial Preſerip- Partition, 
tion, becauſe the Parcels were once ſever d. And Ley Ch. J. an bs hang 
Doderidge J. were of this Opinion; for when by Act of the Party the very 


: * p W in the whole, 
Manor is once ſever'd, there, tho' it be re- united, yet he ought to make and the Com- 
a ſpecial Preſcription to the Common; Otherwiſe, had it been ſever'd by mon runs 
Act of Law, as Partition. Palm. 362. Hill. 20 Jac. B. R. Earl of 8 e 
Devon v. Ey re. = | 1 5 ee the 
| | 1 hy WP PEE ommon 
may be intire; otherwiſe if it were by Meets and Hound. I bid. And Doderidge J. held 
mme Preſcriprion ill, becauſe it is uncertain whether it de Common Appendant or Appurtenant; bur as 
to this Haughton held the Preſcription good; for he held the Manor iatire and re- united, and the Pre- 
ſcription ſhall be accordingly. Ibid. | | | | | 


16. In Treſpaſs the Defendant juſtified for Common from the carrying 
away of the Corn till it was reſowed with Grain. The Plaincitt replies 
that at the Time of the Treſpaſs ſuppoſed it was ſowed with Turnips. The 
Opinion of the Court was, that it was nor ſuch Grain as was intended 
in the Preſcription. Freem. Rep. 51. pl. 63. Mich. 1672. Bruerton v. 
Right. in C. B. 5 85 0 5 
17. 'Treſpaſs. The Detendant 1 by a Preſcription for a Way to a So where 
certain Cloſe ; the Plaintiff replied, that he brought a Load of Hay along that 2 1 
Way that grew upon another Cloſe ; and the Detendanc demurr'd, and ad- {4050 
judged againſt him; for if a Man hath a private Way to a Cloſe, he ſhall the Plaintiff 
not enlarge it to other Purpoſes. Freem. Rep. 247. pl. 259. Hill, 1677. in the Uſe of 
Weblar Bagh. „ 5 
chared that he was feiſed in Fee of a Cloſe called L. and of a Meadow called G. and fo preſcribed for a 
May lending thro a Place called B.-Lane to à Place called £.-Lane, and thence to his ſaid Cloſe called I. 
and that the: Defendant had ſpoiled B.-Lane, with bis Carts and Carriages ; ſo that rhe Way was of no 
le to the Plaintiff &c. The Defendant pleaded that W. V. was ſeiſed in Fee of a Cloſe called B.-Cloſe, 
and then lays a Preſcription in the ſaid W. V. for a Way through B.-Lane to the ſaid Cloſe, and ſo 
back again, and juſtified as Servant the going thither with his Carts &c. the Plaintiff in his Replication 
condeſs'd that W. V. was ſeiſed &c. my had a Way from the Lane to the Cloſe, but that the Defen- 


dant, in uſing the ſaid Way, did ga beyond that Cfaſe to another Cloſe. called Warton LUTION, and fo 


JYemurrer to 
the Rejoinder, the whole Court reſolved that the Defendant having F to a Way only to B. 


called W. L. Judgment was 


back again, the Defendant rejoined: as before, without alleging any new Matter; and upon 


Cloſe, he cannot juſtify the going beyond it into the other Cloſe of 
given, but not entered upon the Roll. Lutw. 111. 113. Frin. ) W. 3. Laughton v. Ward 
where A. had a I, ay over B.'s Ground to Bl. Acre, and drove his Cattle over Bis Ground to BI. Acre, and 
| thence to another Cleſe lying beyond, it was urg d, that when the Beaſts were at Bl. Acre, the Defendanr 
might drive them whether he would. Bur it was anſwered, That by this Means the Defendant might 
purchaſe 1000 Acres adjoining to Bl. Acre, and fo the Plaintiff would loſe the Benefit of his Land, 
and that a Preſcription preſuppoſes a Grant, and ought to be continued according to its Original Creation. And 
to this the whole Court agreed, and Judgment was given accordingly for the Plaintiff, Mod. 190. 
Mich. 26 Car. 2. C. B. Howell v. King. 55 | 


18. In Reſcous of zoo Sheep the Defendants pleaded, That the late 
Biſhop of N. was ſeifed in Fee of the Manor of N. and that the faid 
Biſhop, and his Predeceſſors, Time out of Mind, had 2 F Faldage 
and a Fuuld-Courſe for 300 Sheep in and upon the Plaintiſf's Quſes at cer- 

| Lain 


— 
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tain Times of the Year, and ſo juſtifies the putting in his Sheep, under 

a Leaſe from the Biſhop of the ſaid Faldage and Fould-Courſe, and 

that they were depaſturing there &c. The Plaintiff in his Replication made 

Title to himſelf of the Cloſes, under a Grant from the Biſhop, before 

the Leaſe made to the Defendants, and traverſed the Preſeription of the 

Liberty of Faldage and Fould-Courſe; The Defendants rake Iſſue up- 

on the Preſcription, and had a Verdict; but it was moved in Arreſt of 

Judgment, that a Preſcription to have a Faldage and Fould-Cuurſe can 

| never extend to give a Righ: of Common; becauſe the Nature of Faldage is 
| to have other Men's Sheep folded on my Lands; And therefore the De. 
| fendant having confeſſed rhe Treſpaſs, and not made a good Juſtifica. 


— — 4 2 


| tion, the Judgment was arreſted. 2 Lutw. 1249. Trin. 3 Jac. 2. Sharpe 


V. DECRNOWe. - | | | | 
19. In an Action on the Caſe for diverting a Water-courſe running ty 
the Plaintiff *s Houſe, if, upon the general Iſſue pleaded, it had been proved, 
that the Mater did not always run to the Plaintiff's Honſe, but that it was 


uſually dried up in the Summer, or drank up by the Cattle of the Defendait, 


(by whoſe Cloſes it paſſed, and where he had uſed to dig Holes to hold 
tome Water tor his Cattle) in ſach Caſe the Plaintiff would have failed 


of his Preſcription. Carth. 117. Paſch. 2 W & M. B. R. Murgatroid v. 


aw. | 
20. Treſpaſs Quare Clauſum * the Defendant pleaded, That 
D. P. was ſeiſed in Fee ota Mill and a Weare, and preſcribed 7o har: 
Ingreſs into the Plaintiff”*s Cloſe to repair the ſaid Weare when it was in 
Decay, and that he as Servant to him entered tor the Purpoſe atore- 
| ſaid. The Plaintiff in his Replication, confeſſed the Seiſin, and the 
Cuſtom to repair &c. but that Z. S. had extended the Weare beyond the 
uſual Place &c. upon which they were at Iflue. See 2 Lutw. 1513. 


B. Morgan v. Evans. 


— 


(J) Pleading a Preſcription againſt a Preſcription. 


2 8 * (YE Preſcription may be pleaded againſt another, where the ont 
Kew. e,! x may ſtand with the other; as for Inſtance, Where a Copyholder 
2-. Mich. Ot a Biſhop preſcribed, that all Copyholders within the Manor had 
16:6. in Caſe been diſcharged of Tithes. But not where one Preſcription ig againſt an. 
of Hickman ger, as where one preſcribes to have * Lights to his Houſe, and the cther 


_ Keene. Godb. 183. pl. 262. cites the firſt Point as adjudged in the 
Cate of Wright v. Wright. | bs 1 


ho: Hager tion Time out of Mind &c. B. cannot allege a Preſcription or Cuſtom 1 
1 11 8. e top the ſaid Nay; For it is a lawtul Eaſement, and one Cuſtom is as an- 


of Hickman Cent as the other. 9 Rep. 58. b. Mich. ) Jac. Aldred's Caſe. 


Acres of Land in B. every Year, from 14 Days after the Corn carried a- 

Way till Lady-Day, within the Lands not ſowed again; The Deſendant 

pleaded, that there is a Cuſtom within the ſaid Town of B. Hat any ont 

may incloſe any Part of his Lands lying in the common Field. But the Plea 

in Bar was adjudged not good, becauſe he does not traverſe the Preſcripti- 

on in the Declaration; For a Preſcription cannot be pleaded againſt a 
Preſcription. But the Preſcription alleged in the Count ought to be 

anſwered. Cro. C. 432. Hill. 11 Car. B. R. Spooner v. Day and Maſon 

> 4. The Defendant avows for Damage- feaſant in Freehold. The Plain- 
005. Tris“ tiff replies, that he was ſeiſed of a Houſe and two Acres of Land in / 
| | | 85 al 


7 


the Pleadings, but neither Judgment nor Argument. Paſch. 12 W. 3. C. 


v. Thorny. preſcribes to ftp them up. Per Coke Ch. J. in the Cafe of Hughes v. 


S.P. yer 2. If A. has a Way over B's Land to his Franktenement by Preſcrip- 


v. Thorny. 3. The Plaintiff preſcribed for a Fould-courſe for 300 Sheep, in 79 


cus X&©@#@ mA VDKVX a wi G G - rt Ea Ft. 


Caſe of Murgatroid v. Law. 
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and that he preſcribes for Common belonging to the ſaid Houſe, and two 28 Car. 2. 8. 
Acres of Land in the Field of D. whereot the Locus in quo was Parcel. 9 
The Defendant rejoins, that there was a Cuſtom in the ſaid Fields, that W og 


any Oconer of Lands might incloſe any Parcel of Land tying together in the much of this 


ſad Field, and exclude the Commoners in the ſaid Field. The Plaintiff Caſe, be- 


gemurs and objects, that thi 101 ght; is a cauſe the 
demurs a jects, this Rejoinder is naught ; becauſe here is a 5 


Preſcription pleaded againſt a Preſcription, without traverſing the firſt had pleaded | 


Preſcription which is * not good, according to f Aldred's Caſe. 58. this Cuſtom to 
1 Cro. 432. But the Court ſeemed to incline, that it may be well enough; incloſe in Bar 
tor a particular Preſcription may be controlled by a general Cuſtom, though ir xg 796 3 
cannot by another Preſcription; For where a Cuſtom is, which is of a 5 Land in. 
greater Extent and Latitude than the Preſcriprion, there it may be good the Common 
without traverſing the Preſcription; for if one or two Men incloſe, yet Field, but 
the Party has his Common in the Relidue, and ſo it may ſtand With NN 
Preſcription. The Defendant conſented to pay Colts and amend. Freem. Right tl 
La: . R v and - 8 | 8 t there 
Rep. 210. pl. 217. Mich, 1676. Sir William Hickman v. Thorny. as appendant 
Th | nao EO: 5 to two Acres 
of Land which he had elſewhere, for which reaſon the Defendant prayed to amend upon Payment of 
Coſts. Freem Rep. 211. S. P. per Cur. * S. P. Carth. 116. Paſch. 2 W. & M. B. R. in 


* 


(V) Pleadings. 
1. IT was preſented, that J. S. by reaſon of his Tenure, had nſed to re- FRAN 


pair ſuch a Bridge, and did not ſay, that he and theſe whoſe Eſtate e 
he has &c. have uſed &c. And per Cur. the Preſentment is good when 5 = 


he ſays, That ty reaſen of his Tenure &c. he ought to repair &c. For this im- Br. price 


Plies Title of Preſcription. Suliard ſaid, It is not good to ſay that he and ment in 


his Anceſtors have uſed &c. And per Fairfax, this is true; For he can- Courts, pl. . 


unt be charged by the Act of his Auceſtur withour Profit to be taken by it; 1S. cited S. C. 


Contra ot ſuch Preſcription againſt an Abbot; For the Houſe and the 


Thing continues, but by reafon of 'Tenure as above this implies a Profit. 
And this by the Juſtices. Br. Preſcription, pl. 78. cites . E 4 38. 8 

2. In Treſpaſs the Uſe and Preſcription of Common appurtenant was ow of, 5 
put in Illue, and yet this is in the Rght, and the Actions in the Poſs in Notis, 18. 
ſeſſion. Br. Preſcription, pl. 89. cites 22 Aff. 63. and 30 All. 42. and 40 23-3 | 
E. 3.31. and 22 H.6. 51. and 7 E. 4. 26. accordingly ; and yet 4o E.. 


3. 10. he was put our of this Plea. And lo by Finch in Replevin, 
"Where the Plaintiff juftified for Common appendant. And he ſaid, that 


the Preſcriprion ſhall be rraverſed in» Oe Fare, which is in the Right. 


br. Preſcription, pl. 89. cites 22 All. 63. 


3. In Treſpats, for trampling and feeding his Graſs. The Defen- Mod. 6, 7. 


_ Cant pleads in Bar, that the Borough of D. is an ancient Borough, and pl. 20. S. C., 


that the Detendant Tempore quo & diu antea was a Burgeſs ot the by Name of 


laid Forough ; that the Mayor and Burgeſſes for themſelves, and for every tion of Der- 
Burgeſs ot the {aid Corporation, had Common in the Place where, for all by, but rot 
thur Commonable Cattle, and that he put in the ſaid Cattle to uſe his Common. I” to be 
Upon Lemurrer it was objected by the Court, 'Thar the Letendant has : N 
preſcribed /or Common in Groſs Sans Nombre, when there is no ſuch Com- ißt zo K 
mon; ior 1t it ſhould, then the Corporation might ſurcharge the Com- 3 Car. 2. B. 


mon, there being no Reſtraint to the Number of their Cattle; there- R. Stables 
tore he ſhould have preſcribed for all Cattle levaut and couchant within cm | 
he Vill ; T ich 1 {wered, Thar there is no Danger ot ſuch eig. Ait it 
the Jill; To which it was anſwered, That there 2 Le ie 


Common being ſurcharged, for in ſuch Caſe rhe Lord or Owner of the might weil 
Soil may diitrain, but that this being Claim of Common in Groſs, and be Common 


: . 1 | 3 Ir in Groſs, and 
not Ippendant or Appurtenant, it * been improper to prefer I not appurte- 
artie b 


the Corpora- 


1 
| 
7 
. 
i 
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nant to any Cattle Levant and Couchant. But it was adjudged, that the Plea was 
Land, and ill, becauſe the Defendant in his Preſcription did af aver, that th; 
cited 9 E 6: Cattle were Levant and Couchant within the Vill, and that it had bee 
Rep 8:. As good, it thoſe Words had been put in; Bur Kelynge Ch. J. ſaid poll. 
ifa Man tively, that there could not be any“ Common in Groſs Sans Nombre, 
grants Com- 1 Saund. 344. Mich. 21 Car. 2. B. R. Mellor v. Spateman. 


mon to a | 
Mayor and Burgeſſes for all their Cattle in ſuch a Place it is good and in Groſs, and not appurtenant, 
and gave Judgment accordingly.,—— 2 Jo 115. S. C. by Name of Staples v. Mellor, where the 
Preſcription was laid for the Beafts of every Freeman of the Vill, and the Court held the Preſerjy. 
tion good, and Judgment accordingly, and cited 21 E. 4. 66. —2 Show. 43. S. C— —- 2 Keb. 52; 
J. 26.S C. adjornatur.——2 K eb. 550. pl. 28. 8 C. and per Cur. this is a void Preſcription, yet may 
| bo good by way of Grant. But adjornatur.—— 2 Keb. 570. S. C. adjudged 2 Sid. 87. Tria 
1658. Stonesby v Muſſenden. S. P. but being after a Verdict it was held good. —S. C. cited by 
Twiſden. Mod. 7. in Caſe of the Corporation of Derby. | | 


Double. 5 3 

See pl. 7. 44. 4. Appendancy and Preſcription, or Matter which proves Appendancy 
Pe and Preſcription, ſhall be double. Br. Double, pl. 115. cites 11 U. 
br Preſcrip- 6. 11. | | | . 
tion. pl. 96 . 


cites S8. C. - S. P. that it is double. Br. Double, pl. 136. cites 4 H. 6. 13-8 P. Br. Preſeriptior, pl. 
23. Cites it as ſaid elſewhere, — But Br. Double, pl. 111. cites 13 H. S. 15. contra. | 


But it ſeems, F. In Writ of Meſue, the Plaintiff counted, that Land is held of le 
that Gift in Defendant by the Plaintiff Abbot of E. in Frankalmoign, and that the Us 
4 ava , fendem and his Anceſtors whoſe Heir &&c. have acquitted the Plaintiff and 
7 of Me- his Predeceſſors Time out of &c. and Iſſue taken upon the Preſcription ; Excep- 
mory, and tion was taken, that it was Jeotail by reaſon of the Doublenefs, vir, 
Preſcription the Frankalmoigne, and the Preſcription, where each of them is a goud 
yang Br. Cauſe of Acquittal. And per Choke, it is not double, becauſe the Iiſue 
Double, pl. is taken upon the one, viz. the Preſcription, and ſo he relies upon one to 
$3. cites 29 avoid the Doubleneſs, But per Priſot, it is not double, becauſe the 
H. 6.29. Frankalmoign is not ſifficient Cauſe by itſelf ; For he does not ſpew tic 
Gift in Frankalmoigne, and therefore it ſhall be taken a Gift given beo 
Zime of Memory, and then he ought to Jr in the Manner of Acquit- 
tal, and then the Preſcription is the Effect &c. and fo ſingle; and af 
ter it was awarded good, and the Plaintiff recovered che Acquittal. Br. 
Double, pl 83. cites 39 H. 6. 29. | | = 1 
ro. E. 784. 6. It a Copy holder lays a Preſcription in the Biſhop of W. Lord of the 
5. 0 Manor for hiimſelf and his Tenants to be diſcharged of Tithes, and th: 
preſcribes for the Copy hold. Though here is a Preſcription upon à Pre- 
ſcription one in the Copyholder ro make his Eſtate good, and the other 
in the Lord to make his Diſcharge good, yet it was held that a Prohibi- 
tion lay tor the Copy holder. Velv. 2 Paſch. 44 Eliz. B. R. Croucher v. 
Fryar. TY e e e 


| 
| 


RALAN 1 In Treſpaſs the Defendant claimed Eſtovers appendant in the Place tuen 
As to Eſto- &c. and preſcribed that he and all thoſe whoſe Eſtate &c. have had Ef- 
vers. covers in the Place &c, appendant to ſuch a Houſe Time out of Mind, 
r bre and admitted for good, viz. the Appendancy and Preſcription, Br. Pre- 
ſcription, pl. ſcription, pl. 87. cites 21 E. 3. 40, 41.———Bur by 11 H. 6. 11. this i 
906. cites 7 * Double, and with this agrees 4 H. 6. 13. Ibid. „ 
8 Nl he and thoſe whoſe Eſtate &c. in a Houſe in C. have had Eſtovers in C. this is well ; per Cott, 
Paſton, and Martin; for this is not Appendancy. | - | | 8 | 


s, Preſcription in the Detendant, that he and all others Tenuram illuu 

How. priuss habentes ought and uſed to ckanſe ſuch a Ditch, and theretore the 
2 Writ was abated; For it ſboul be, that he and his Predeceſſors Time dll 
S P. Br. Ac. of Mind, whoſe Eſtate the Defendant has &c. and becauſe not &c. there 


tion far be tore the Writ was abated, Br. Preſcription, pl. 16. cites 22 H. 4. 7. 
. Cale, pl. 47. | — — . . HED Nc 
Cites 7 H. * 7. [But it is miſcited in both Places, and (ould be 12 H. 4.8. pl. 13 


9. In 


that he ever diflurb'd him; and t 


the Rent has been paid all Times by Coertion 4 Diſtreſs 


bl. 75. cites 13 E. 4. 6. 


11110 
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9. In Annuity the Plaigtiff counted by Freſcription; the Defendant Tien 
ſrew'd, that it commenc*d by Compe/itron, therefore he ought to count upon ſaid, That 


che Compolition, Judgment of the Count. And Per Newton and Patton, g. . . , 


if tbe Compoſition be before Time of Memory, it cannot be try'd, and by Preſcripti- 
therefore the Count good; and it it commenc'd within Time of Memory, , the De. 

the Jury thall try it. Br. Preſcription. pl. 22. cites 19 H. 6. 75. | ol — 
ritual Alan, pleaded, that the Predeceſſor of the Defendant in the Time of E. 1. granted the Annuity to the 
Predeceſſor of the Plaintiff, and to bis Succeſſors, without Aifent of the Chapter, Abſque hoc, that the Plain- 
uff and his Predeceſſors were ſeiſed before this Time, Time out of Mind; tor otherwiſe the Lay Gents will 
not inquire of longer Time than they themſelves can remember; and therefore this Special [Tue was 
taken and admitted good. Br. Preſcription. pl. 5. cites 33 H. 6. 27. | | 


10. In Aſſiſe of Common Appendant, the Appendancy is ſufficient with- 
out Preſcription ; tor this :»p/zes a Preſcription. Br. Preſcrigeion. pl. 23. 
cites 22 H. 6. 10. | | " 

11. A Man ſhall not ſay in Afﬀſe of Rent, that he and all thiſe whoſe 
Eſtate he has in a Meſſuage have had 20 Shillings Rent iſſuing out of the 
Land of the Defendant Time out of Mind, if he does not claim ſuch as Ap- 
pendant to the Meſſuage, or by Reaſon of the Meſſuage. Br. Preſcrip- 
tion. pl. 26. cites 22 H. 6. 44. | | os 
12. In Treſpaſs upon the Caſe, the PlaintifFpreſcrib'd in himſelf and 
his Predeceſſors to have Leet in D. with all Profits f it once in a Near, 
{cilicet, Such a Day after Haſter; and that he ſent his Steward to hold 
Leet there ſuch a Day &c. and the Defendant diſturb'd him. The De- 
fendant, by Proteſtation that he is Lord of the Vill, and that the Plaintiff 
has uct any ſuch Leet there, pro Placito ſays, that He and his Predeceſſors 


| have bad Leet there Time out of Mind, once in a Near, ſuch a Day after Mi- 


chaelmas ; and that the Plaintiff has had Leet there ſuch a Day after Eaſter 
Time cut of Mind, and has uſed Time out of Mind to give Netice to the 
Bailiffs of the Defendant 15 Days before the Leet, and that he ſhall be with 


him, and that the Detendant 1hall have the Moiery of the Profits; and 


that it he will hold the Leer there in ocher Manner, then the Detendanr 
and his Predeceſſors have uſed to diſturb them &c. And becauſe he 41d 
not give Warning by 15 Days &c. therefore he ditturb'd &e. Danby ]. 
thought the Preſcription of the 9 is void, tor he has not alleg'd 
he Preſcription cannot be without Uſe, 
aud Uſe cannot be without Matter in Fact, and he has not alleg'd an 
Diſturbance done in Fatt; Quære, for it was well debated and adjourn'd 


without Judgment, but none ſpoke to the Preſcription but Danby, Br. 


Fretcription. pl. 41. cites 38 H. 6. 16. | p 
Ds | * a Man preſcribes to have Rent with Diſtreſs, it is no Plea, that Eeplevin 
| becauſe. the Rent mY, the De- 
has been continued Time out of Mind, and cannor be avoided by Coer- nn 
tion, tho it commenced by Torr ; by all the Juſtices. Br. Preſcription. that he was 

NR | 7 | ſeiſed in Fee 


| e „„ 15 | | of the Rent, 
and that he and all &c. had «ſed to diftrain for it in the ſaid Land &c. It was held clearly per Anderſon 
and Glanvile, that the Avowry was not good; for he preſcribes in the Diltreſs, and not in the Rent it- 


elf. Cro, Eliz. 673. Paſch. 41 Eliz. C. B. Stephens v. Lewis. 


14. The Sheriff of V. preſeril/d in 5 Shillings Rent in ſuch a Vill for all 4nd the Pre- 


| , 3 ' , | ſcription th 
Her is &c. and it was held no Preſcription ; jor he is only as a Tenant at gal be hs 


Will, by which he preſcribed, that it has been uſed Time out of Mind, as jj, king and 


above, aud that they have uſed to diſtraiu for it. And this was held good, is Progeri- 


and fo the Iſſue 1hall be taken upon the Uſage. Per Littleton. Br. Pre- ors have had, 

, ail ; Ming =- 

Fo of the Vill Se. to the Uſe of him cube ſhall be Sheriff for the Time. Ibid. 

15. If a Man will allege a Preſcription or Cuſtom, he ought to /t 

forth, That it was put in Tre within Time of Memory. Per Godfrey 

Godb, 55. Mich. 28 & 29 Eliz. in Joyce's Caſe. dh I 
16. 


avowed, for 


4 
1 
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16. It one preſcribes to have the Dying of the Clothes in ſuch a Place, 
he ought here of Neceſſity eſpecially ro aver, that he is [ficient tor to 
dye them; as the Cuſtom which one hath ar Torceſter, to have a Cemmoy 
Bakehouſe, he ought to aver, that his Oven there is ſufficient to ſerve them 


ail; and this was Sir George Farmer's Caſe v. Brook, Per Coke 
Ch. Juſt. 3 Bulſt. 61. Mich. 32 & 33 Eliz. in B. R. Ball v. Collins. 


a. - * . 


Cro. E 590. 
Paſch. 39 El. 


v. Bacon. S. Cur. Mo. 461. Hill. 39 Eliz. Anon. 


n eie thr 
Trefpaſs for Taking Turf in the Waſte of the Plaintiff; the Defendant juſtified, for that Time out of 


Mine C/ tatum tuit, that every 7 enant for Years 4 an ancient Tenement in the ſaid Manor had Common of 
urbar in the Waſte &c. ard that he was poſſeſſed of an ancient Tenement and Cloſe &c which was 
Ivated to him for a certain Term of ears, with all Commons thereunto appertaining. But adjudg'q 


— \ 76 * | 
that tho' this Common was appurtenant to the Meſſuage and Cloſe, yet the Leſſee cannot have it by this 
Preſeription; for an age ought to be perpetual, which cannot be in this Caſe, becauſe it is interrupted 


by every re- Lea'e; beſides, Leſſee for Years can never have Right to a Common by Preſcription, 
becauſe there is a certain Commencement and Determination of his Eſtate ; and an Uſage annex'd to ſuch 
an Eſtate cannot be good. 1 Bulſt. 17. Hill. 7 Jac, B. R. Grimes v. Peacock 
C. Argu'd, but adjourn'd. | | 8 


18. In Treſpaſs for chaſing Sheep &c. the Defendant juſtified, for 


that the Place where &c. was the Freehold of John Theed; The Plain- 
tiff replied, and preſcrib'd for Common for 60 Sheep Levant and Couchart 
upon his Tenements ; and avers, that he put in 60 Sheep &c. to eat the 
Graſs and uſe the Common &c. The Defendant travers'd the Preſcrip- 


tion, which was found for the PlaintiiF; and it was mov'd in Arreſt of 


* Cro. ]. 44. Judgment, that the Plaintiff “ had at a/leg*d that the 6o Sheep which he 


1 K rale Put in the Place where &c. were levant aud couchant upon his Tenements ; 


„ringer. and if they were not, then the Detendant might lawfully diſtrain them 
zudg d. ——= Advantage of it by a Demurrer or a Rejoinder; but when he rejoin'd 
8 3 hon and travers'd the Preſcription, which is tound againſt him, the Haut 
5 "i cites, an Averment is aided by the Statute of Feofails. Saund. 226. Paſch. 21 
C. and ſays, Car. 2. B. R. Stenner v. Hogg. | 

that the Gut 2 | | | 

of the Bar is the Right to burthen the Plaintiff 's Soil; and when the Plaintiff takes Iſſue on that, and 
controverts that Right, he admits there was not any Treſpaſs in the Caſe, and that the Defendant had 


ſuch a Right. He likewiſe admits, that the Defendant has brought himſelf within that Right, becauſe 


it would have been Nugatory to have denied that Right of Preſcription, which, if it had been found 


the Plaintiff had not brought himſelf within it; and therefore the Traverſe of ſuch Gift of the Bar b 


waved, and an Admittance of ſuch col lateral Circumſtances. 


Szund. 350. 19. In Replevin, the Plaintiff preſcrib'd, ſetting forth, hat there are 
S.C. And  Jivers Freehold and Copyhold Tenements in the Manor, and that he is feiſed if 
the Court ; gs | 3 "4 
ſeen'd to in- © Freehold Tenement, and that he and the other Freeholders, and all tic 
cline that hoſe Eſtate they have, Time out of Mind, fimul-cuin the Copyholders hav 
the Plea was had ſolam & ſeperalem Paſturam of the ſaid Place, Omni Anno On! 

Tiempore Anni; and then he pleads a Cuſtom, that the Copyholders Sim. 


ram Omni Anno Omni Tempore Anni &c. The Plainritt demurr'd gc- 


nerally; Exception was taken, 1it, That laying the Preſcription in hin- 


| ſelf and all the Freeholders is not good; for that every one ought te 
preſcribe by himſelf, and not he for himſelf and all rhe other Frechold- 


ers. 2dly, He preſerib'd for himſelf and all the Freeholders, Simul- 


cum the Copyholders, and yet he laid a Cuſtom for the Copyholders, Si- 
mul-cum the Freeholders, and ſo he a Preſcription and a Cuftom tege 
ther, which cannot be, tor the one is laid in the Perſon and the other in 
the Place; but that he ought to have ſaid, That he and all thoſe who!? 


Eſtate he has ſimul- cum the Freeholders and the Copyholders Time out 


ot Mind, have had &c. But the Court over-ruled the Exceptions up- 
on a Cale of Rettleboraugh v. Wells, Trin. 1654. where ſuch Plead- 


TIT 
ws 


— _— ” 


17. A Copybolder ſhall preſcribe by an Uſtatum eft againſt his Lord. But 
B. N. Poarec arainſt a Stranger he ſhall preſcribe in Name of the Lord himſelf. Per tot. 


2 Brownl, 222. 8. 


S. P. Ad- Damage feaſant; ſed non Allocatur; tor the Defendant might have taken 


cum the Freeholders Time out of Mind have had ſolam & ſeparalem Pajit- 


as. wounds nd SQ Hwa wy 7. 
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ing de good. Lev. 268, 269. Trin. 21 Car. 2. B. R. Potter 
North. | | 
, 20. In Treſpaſs for breaking hisCloſe in L. in D. on the iſt of April, 21 Car. a. 
the Defendant pleaded a Preſcription for Common, and 4% ee the purting 
in his Cattle o the Firſt of Auguſt, 20 Car. 2. que eſt eadem T'ranſgreſſio 
ge. and upon Demurrer it was objected to this Plea, that the PlaintitF 
had laid the Treſpaſs to be done on the Firſt of April 21 Car. 2. and 
the Peſendant juſtified on the Firſt of Augutt 20 Car. which varies from 
the Time in which the Treſpaſs was laid in the Declaration, whereas 
he oughr to juitify on that very Time; but it was adjudg'd, that the Plea 
was good in Subſtance, becaule the Deſendant had averr'd, that it is 
Eadem Tranſgreſſio of which the Plaintiff complained ; and the Plain- 
tit having demurred generally to it, this is but Matter of Form, and 
not Subſtance, of which no Advantage can be taken upon a general 
Lemurrer. And the Defendant had Judgment. 2 Saund. 4. Hill. 21 
& 22 Car. 2. B. R. Mellor v. Walker. 93 
21. Where one pleaded, that Seiſitus flit of an Houſe and 20 Acres of 
Land, this, it was ſaid, mult be intended of a Fee Simple; and when 
 heatterwards ſays, De Jure habere debuiſſet Common, thoſe Words amount 
do a Preſcription. Arg. 4 Mod. 420. in the Caſe of Strode v. Byrt. cites 
Paſch. 33 Car. 2. B. R. Rot. 109. Brooking v. Bond. . 
22. The Plaintiffs intitle themſelves to cach of them a Mill, and declare 
that they had uſed to repair the faid Mills, and preſcribe, that all the In- 
habitants within the Manor had wed to grind omne Frumentum that they 
ſpent &c. at their Alills, or at the Mill of one of them, T'wo Exceptions 
were taken on the Declaration by the Court ; for as this Prefcription is 
alleg d, pothbly one of the Plaintiffs might have no Cauſe for Action; 
tor it A. has an ancient Mill where the Inhabitants uſed to grind, and 
B. erects a new Mill in the ſame Town, it may be truly faid, that the 
Inhabi tants are to grind at the Mills of A. and B. or the Mill of one f 
them, altho' they were not oblig'd at all to grind at the Mill of B. per 
Hale Ch. J. but to intitle them both it ought to be alleg'd, that all the 
Corn not ground at the Mill of A. uſed to be ground at the Mill of B. and 
that all the Corn not ground at the Mill of B. uſed to be ground at the 
Mill of A. and then both had been intitled. (2d Exception) They 
preſcribe to grind omne Frumentum ſpent in their Houſes, which is not 
good; for it may be, they ſpent Corn and never ground it all; as What 
they give their Pigs and Hens, and make Frumenty with, which they 
ſhall not be obliged to grind ; but it thould have been ſaid, Omnia Cra- 
na molienda ; and Twitden cited Ayliffe and Charleſworth's Caſe ; | 
where the Preſcription was adjudg'd bad tor this Point. Judgment 
for the Detendant. Freem. Rep 20. pl. 22. Mich. 1671. Harvey and 
Corydon v. Willoughby, in C. BZ. | 5 
23. A Man hath an Acre of Freehold in a Great Field, to which Com. Freem. Rep. 
un doth belong, now he cannot in his Preſcription lay it, that he hath Sir 00 
Common in the whole Field, but in ſuch a Part of the Field, as in that Carbet's 
towards the Eaſt Part or Weſt Part of the Field; becauſe, if otherwiſe, he Caſe ; Rep. 
ſhould then extend his Preſcription to his own Land, which would not 5. That a 
be good; and becauſe: he had here laid his Preſcription to the whole pany a | 
Field, he was nonſuited &c. Clayt. 19. pl. 32. Conyers v. Jackſon, jenny f 
3 | | VPN 5 | a Common 
Field, where he preſcrib'd for Common; and he laid his Preſcription in all the Field except his on | 
Lands. The Court agreed that Caſe, and ſaid, That that Judgment was affirm'd for good Law in the 
Cale between the Lord Clare and Sir Thomas UWilliamion ; which was the ſame Caſe. | 


34. In Treſpaſs for Breaking his Cloſe, and Fiſhing in his ſeveral 
Filkery; the Defendant, as to the Cloſe, pleaded that the Earl of War- 
wick was ſeiſed in Fee of the Manor of H. whereot one Acre covered 
with Water was Parcel and contiguous to the ſaid Cloſe, and fo pre- 
ſeribes to have a neceſſary Eaſement to catch Fiſh in the ſaid Water, and lor 
that Purpoſe to enter into the ſaid Cloſe and ſpread Nets &c. That rhe 
. | 45 — 


Eur! 


— S.Ct Att ons terms. EY IT OI a> >> — 
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Di. have been 
ſeiſed of the 
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Ear! granted this Manor and Cloſe to King E. 6. from whom it came tg 
Queen Mary, who granted it to T. Lucy in Fee, with all Ways, Emolu. 
ments, Commodities and Hereditaments &c. and fo derives a Title tg 
himſelf from the faid T. Lucy, and juſtifies the Entry in his own Right 
&c. Upon Demurrer it was objected, That this Plea was ill, becauſe the 
Detendant has preſcribed for a neceſſary Eaſement, but does not ſay that it 
was neceſſary forCatching Fiſb; It was anſwered; That the Word Eaſe; 
is known in Law, it is a Genus to ſeveral Species of Liberties, which 
one may have in the Soil of another, withotit claiming any Intereſt in 
the Land itſelf. And pet Cur. it is a known Term in Law,; But here 
the Thing itſelf is ſer forth, (viz.) to Catch Fiſh &c. and certainly ng 
Inſtance can be given of a Preſcription for ſuch a Liberty; by ſuch x 
Word or Name; therefore a Rule was made to ſet the Preſcription right, 
ard try the Merits. 4 Mod. 362. Mich. 6 W. & M. B. R. Peers v.Lucy, 

25. De Antiquo in a Count is a Preſcription. Per Holt. Ch. J. Skin, 
621. in the Cale of Stroud v. Birt. e | 


MD 26. Where one intitles himſelf to a Duty and Remedy by Preſctiption 
deiſin. he muſt ſer out his Remedy wholly; Indeed if you preſcribe to a Duty, you 


COWS may have Deli for it without Preſcription, but you cannot diſtrain with. 
cout it; And if you preſcribe for a Duty and Diſtreſs, you cannot by virtue 
thereof ſell, without a Preſcription for ſelling too; becauſe a Preſcription 

may be to diſtrain without ſelling. Per Holt. 12 Mod, 329. 


I. ie a good 27. A Man, in Replevin, preſcribed that the Plaintiff and his Abced 


Title i A tors, and thoſe whoſe Eſtate he has, have had Common in his Land where 


| feof Rent &c. and that the Plaintiff aud his Anceſtors have uſed to pay 10 5. Rent per 


that the . 1 x $4 ; 
Plaintiff and AM. tO him and his Anceſtors for the ſame Cimmon, and ſo avowed for tos. 


all ſeiſed ef and good, Notwithſtanding that he did not preſcribe that he and his Ai 
the Manor of ceftors Ec. have had the Rent, but that the other has paid it, and is all 
one, per Cur. quod nota, and this is not Rent, but Annuity For he can- 
Rent dime not haveAſlliſe ; Becauſe he cannot have Rent our of his own Land, and yet 


eut of Mind, a good Preſcription per Cur. But he ovght to allege Sei/tn per Cur. and ſo 


as Parcel of fee Preſcription t diffrain in his own Land. Br. Preſcriprion, pl. 1. cites 


the Ma nor. | | | 
Per Hull 26 H. 8. 5. 


quod Hank conceſſit. Br. Preſcription pl. 16. cites * 22 H. 4. 5. —— * It ſhould be 12 H. 4. 8. pl. lz 


28. Action upon the Caſe, That whereas betwixt the Plaintiff's Houfe 
and the Defendanr's, there was a little Piece of Ground, called a Twit- 
chell, upon which he, and all thoſe whoſe Eftate he hath, had uſed to ſet their 
Ladders to repair their Houſe, and ſays, that he Poſſeſſionatus eſt of the ſaid 
Houſe &c. and that the Defendant erected a Wall there, Per quod he 
could not ſer his Ladder; And per Curiam, the Plaintiff hath not well pre- 
ſcribed, for he hath laid the Preſcription in himſelf, and thoſe whoſe 
Eſtate he hath, and ſays, that he Pofſe/ronatus 2 which cannot be i- 
tended but of a particular Eftate, as a Leaſe tor Years, and a Leſſee ought 
not to preſcribe in his own Name: Rainsford ſaid If he had ſaid Seiſitus, 
it might have been well enough. Wylde ſaid, It muſt have been St 
in Feodo, or elſe it might have been but an Eſtate for Life; But if he had 
laid it in the Occupiers, perhaps it might have been good, being but an 
Eaſement. Freem. Rep. 357. pl. 453. Mich. 1673. Matches v. Broughton. 
z Show-195- 29. Plaintiff declared, Thar he was ſeiſed of a Tenement, and rhat he 
Paſch. 24. and all thoſe whofe &c. had uſed to fetch Pot-Water from the Deten- 
Car. 2 B R. dant's Cloſe; Iſſue was taken upon the Preſcription ; and found for tie 


S. C Stay'd Plaintiff; But the Court held the Declaration was ill, becauſe the Plait- 


till moved tiff did not ſet forth that he was ſeiſed in Tee; For a Preſcription cannot be 
on the other | ITY  Þ . 2 
Side. — anne xed to any thing but to an Eſtate in Fee; therefore this is a Detect 
8. C. that in Subſtance, and not aided by a Verdict. And the judgment was at- 


Judgment reſted. 2 Mod. 318. Tr. 30 Car. 2. B. R. Scoble v. Skelton. 


was arreſted 
for 


con/ueverunt Common in ſuch a Town in 


| juitified tor that he was 
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for not ſnewing How ſeiſed; For unleſs he was ſeiſed in Fee, he could not 5 And upon dene 
3 


moved again by Tremain, the Court held their former Opinion. Skin. 36. p 


30. In caſe the Plaintiff declared, That the Office of Poſt-maſter was 
an ancient Office, to which ſeveral Fees were belonging tor carry ing Letters; 
but did mot ſay they had belonged Zime out of Mind; And it was held 
well enough, tor being alledged to be an antient Office, and that ſuch 
Fees did belong to it, he need nor preſcribe for them. Latch. 87. Lord 
Stanhope, v. Ecqueſter. 3 

31. One preſcribed, That all the 8 of B Habuerunt & habere 


allege Time out of Mind; which the Court held to be ill, becauſe the 
Preſcription is the Foundation for Common of Vicinage; but *tis otherwiſe, 


 wherea Man claims Common Appendant ; for in ſuch Caſe the Plea would 


be * double, if the Defendant preſcribed to it. Latch. 161. Jenkins's Caſe. 
32. Treſpaſs for taking and carrying away his Cheeſes, Defendant 
ſeed in Fee of Chipping Sudbury, and of ax 

ancient Market there held every Thurſday, and that he and all thoſe whoſe 


Eſtates he hath, had uſed to have a Penny for every Hundred of Cheeſe expoſed 


. Paſch 34. Car. 2. B. R. 


SAL) 
Not ſaying 

ime out of 
Mind 


Ratioae Vicinagii, but did not 


* Orig. is 
(doubt) 


to Hale in the Market, in the Name of the Pitching Penny; And upon De- 


nial, to diſtrain &c. And that a Hundred of Cheeſe being expoſed to 


Sale, and 1 d. being demanded and not paid, he diſtrained. Upon De- 


murrer it was objected, That the Defendant had not made a ſufficient 
Title, not having laid an Uſage Time out of Mind, but only hy Que Eſtate 
he hath, and the whole Court was of that Opinion. And Judgment for 
the Plaintiff. 2 Jo. 22. Mich. 34 Car. 2. B. R. Goodwin v. Brooks. | 


33. Caſe, and declared, That he was ſeiſed of ſuch Lands &c. And CNA 


that he and all thoſe, whole Eſtate he had $imnl-cum guibuſdam aliis te- 
nentibus, Tenants by Copy of Court-Roll, de Manerio in F. Time out of 
Mind have had ſolam Paſturam in ſuch a Cloſe, and the Defendant had 
ditturbed him; and upon Demurrer, it was objected, to the Preſcription, 
that (cum aliis 'Tenentibus) is wancertain, both as to their Kind and 


Uncertain. 


Number; And that de Manerio in J. is uncertain alſo what Manor is in- 
rended, and every Manor has a Name, and there may be ſeveral Manors 
in one Vill; For which Reaſons the Court held the Declaration ill, and 


gave Judgment tor the Defendant, 2. Lev. 178. Mich. 28 Car. 2. B. R. 
Underwood v. Saunders. | . | | | 


34. The Declaration was, That he was ſeiſcd of a Meſſuage or Tenement, 
end that He and All c. by Himſelf or Servants had fetched Water &c. Ex- 2Show. 195) 


ception was taken that Meſſuage (Or) Tenement is uncertain, and fo 
(by himſelfor Servants) but Non Allocatur. Skin. 36. pl. 3. Paſch. 34 Car. 
2. B. R. Scobell v. Skelton. 5 5 | 


S. C. & d. P. 


as to Meſ- 


ſuage (or) 


: Ls 


I cnement, 


5 | | | 5% Be # cond | | PEE 2 was held 
well enough; Becauſe every Meſuage is a Tenement. And that the other Exception was, becauſe it 


was ſor Him and his Servants, whereas his Servants had no Eſtate; but held well enough. 


35. In an Action for Toll, a Preſcription was laid to have a Onart de 
quolibet Sacco, Angl', a Sack of Corn, for Toll; and moved in Arreſt of 


judgment, becauſe a Sack was a Meaſure not knownin Law, and therefore 
it ought to have been explained, or otherwiſe it is uncertain ; Bur Dolbyn 


ſaid, a Sack was a Meaſure very well known in that County, and was 


there as certain as a Buſhel ; and fo he and Jones diſallowed the Excep- 


36. Caſe &c. wherein the Plaintiff derlared, That the Provoſt and Sc bo- 
lars of King's College in Cambridge were ſeiſed in Fee of a Meſſuage in 


 Granceſter in C. and 260 Acres of arable Land, lying in the Common Fields 
of Grancefter aſoreſuid, and that they, and all thoſe whoſe Kſtate they had 


in the ſaid Tenements, have Time out of Mind &c. for FO, their 
— — — none — Farmers 


tion, Cæteris abſentibus. Freem. Rep. 483: pl. 662. Mich. 1680. Win- 
cCombe v. Colborne. | | 


— uw! — — " — 
2 ho 4 N * — - 


Fa 


'Fraverſe, 
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Farmers &c. had Libertatem Faldagii of all Sheep (except &c. going and 
depaſtiuring on the Common Fields & * Territoria of (rranceſter upon the ſaid 
160 Acres, and ſets forth a Title under the ſaid Provoſt &c. and that the 
Defendant did put in 200 Sheep into the ſaid Common Fields ot G. ade 
b. I. Pa/l ured them there tor a certain Time, bt them, in or upon the ſaid 169 
* The Ch. ]. 24 ow! e Hoc: ate Frags | 
ſaid here that Acres or any Part thereof, Minime faldavit ficut ipſe debuit, nec perm'ſit 
the Preſcrip- ipſum qrerentem habere Beneficium Faldavii earundem, and ſhews how the 
"adn 1 to Detendant was not within the Exception. The Court held the Declara- 
Shen eine tion inſufficient, for the Uncertainty of the Word Faldagium; And if the 
Sheep going 6-4" 7 2 ys” . 2 
infra Com- Word did imply as the Plaintiff had inſiſted, it ſhould have been ler forth, 
munes Cum- y j7,, That the Plainritt had ſer P a Fold where the Sheep were to have 
pon ao been folded, he being todo rhe firft Act; And /ent debuir is not ſufficient 
Gets, here for the Obſcurity of the Word (Faldavir) fo that it appears nor to 
to be folded, the Court what ought to have been done on the Defendant's Part; And 
and Territo- to fay, Non permi/it the Plainriff Habere Beneficium Faldagii was not gocd, 


ria is a Word ithout ſhe wing how he diſturbed him as 8 Co. in Francts's Caſe. But 


unknown in 


the Lan ſo Nota that was upon Demurrer, but here it is act ſaid Non permiſit the 
no Certainty Plaintiit Habere Faldagium, or Non permiſit etum faldare, but Non hatere 
in the Pre- Beneficium Faldagii; So that it was not certain what was meant for the 


ſcription. Sheep might be Folded, and yet he might be Deprived of the Benefit of 
wo, the Foldage; And for theſe Reaſons the judgment was ſtay'd by the Opi- 
nion of the whole Court. 2 Vent. 138. Hill. 1 W. & M. C. B. Dickman 

v. Allen. WS | 1 | RK | 1 


In whom. 35). In 'Treſpaſs, the Defendant juſtiſy'd in F. becauſe he, and all his 

—V  Predeceſſors, and all their Tenants at Will of the Manor of D. have had 

Common of Turbary in the Place where &c. Time out ot Mind, and no Pie— 

ſcription. Per Cur. For the Lord cannot preſcribe in himſelf and his Tenants 

at Will ; For Tenants at Will cannot preſcribe ; but the Lord thall pre- 

ſcribe in himſelf and his Predeceſſors, or his Anceſtors, or thoſe whoſe Ejtate 

Kc. for them and their Tenants at Will ; and this 1s well. Note the Diver- 

firy. Br. Preſcription, pl. 3. cites 9 H. 6. 62. ear eyed 
fre pl. a. 38. Treſpaſs againſt jeveral, ſuppoſing the Treſpaſs to be done in B. and tle 


_ & 18. Ba1liff of C. demanded Conuſance of the Plea, becaule they and their Prede- 


V ceſſors Time out of Mind have had Conuſance of Pleas in B. by which &c. 
and the Litle of the Preſcription traverſed. j H. 6. 45. b. pl. 287. 


. And ſays, [ſomewhat obſcurely] Quod miror; For it ſeems that a Man may preſcribe to hold 


* 


ſcription, pl. 


18. cites 8. C 


| Pleas, but not to have Conuſance of Pleas, but ſhall ſhew Charter. 8 


309. In Treſpaſs, the Defendant preſcribed in him and his Anceſtors, 
aud in thoſe whoſe Eſtate he has in ſuch a Houſe and Land in D. to be 
Keeper of the Wood of D. taking yearly of every Commoner there 12 d. The 
Defendant pleaded Grant to him for a certain Time expired, and traverſed 
the Preſcription, and well, tho' it was in 'Treſpaſs, .and the Preſeription 
admitted in him and his Anceſtors, and in thoſe whoſe Eſtate, theretore 
it is not double, as it ſeems. Br. Preſcription, pl. 95. cites 11 H. 6. 2. 
40. In Treſpaſs the Defendant in Faure Uxoris preſcribed, that ſhe and 
Her Anceſtor, whoſe Heir &c. have had Rent of 20 s. per Aunum Time out 
of Mind of the Premiſſes, and that they have uſed to diſtrain for it when 
it was Arrear, by which he took as Diſtreſs for ſo much Arrear. Tae 
Plaintiff ſaid, that the Feme and her Anceſtors have not been ſeiſed of this 
Rent Time out of Mind; Priſt; and the others econtra &c. and ſo ſee 
Preſcription traverſed in Treſpaſs, and yet this s to the Right, but there 
are ſeveral Caſes of this in the Book of Entry of Pleas. Br. Preſcription, 
pl. 20. cites 19 H. 6. 34. 1 | 
41. Preſentment was, that the Pricr of D. ought to ſcotrer ſuch a N 
in D. by reaſon of his Land in D. and that he and his Predeceſſc's Kc 
have iſed to ſccur it, and it s nor held double, and there tore rhe Heten- 
dant was compelled to traver/e both the Points; Quod Nota. Br. Double, 
pl. 106. eites 21 E. 4. 33. . 


42. Where 


2 . — n 
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42. Where Preſcription is alleged in a Rent or Common, and the other 
alleges Unity of Poſſeſon of the Rent or Common, and the Land our of 

which &c. this is a good Plea without traver/ing the Continuance of. the 
Preſcription ; Per Huſſey. Br. Traverſe per &c. pl. 185. cites 5 H. 7. 

11, 12. 5 | 

43. In Treſpaſs Quare Clauſum fregit in C. the Defendant pleaded, 

that the Manor of C. is an ancient Manor, and that within the faid Ma- Ways. 
nor is a Cuſtom, that every Tenant haberet a Way over the Place where 

&c. Upon which the Plaintiff demurr'd ; and Judgment was given for 

che Plaintiff that the Plea is ill. Sid, 235. Hill. 16 & 17 Car. 2. B. R. 


- 


Cornelius v. Taylor. 


. In Aſſiſe of Rent, he who preſcribes in him and his Anceſtors, 8 
12 thoſe whole Eſtate he has, ought to thew Deed of the Rent; tor 2 
Que Hſtate cannot be of a Rent without Deed, by which the Plaintiff . 
ſhewed Deed of Trant of the Rent to his Anceſtor, but did mot thew SP. Br. 
Deed of Commencement of the Rent, and theretore ill by the beſt Opinion ; Preſcription, 
For a Man may preſcribe in him and his Anceſtors &c. without thews- Pl. TE 
ing Deed, bur not in a Que Eſtate of a Thing which cannot be granted ys x _ 
without Deed, unleſs he thews Deed thereof; Contra of Acquittal in him may preſcribe 
and thoſe whoſe Eſtate the Lord has in the Seigniory, or of Common Ap- in Rent Par- 
pendant, or Eſtovers appendant &c. there he may preſcribe by Que Eſ- © of or Appen= 


. - — Ty . 8 . 1, = 5 
tate without ſhe wing Deed. Br. Preſcription, pl. 29. cites 24 E. z. 3 | 


23. 39- ſhbecving Spe- 

| OY | RT, cialty. Br. 
Preſcription, pl. 47.——=—-.1:d in Rent reſerved for equality of Partition. Br. Preſcription, pl. 47. —— 

And the Reaſon why Rent may be preſcribed for without ſhewing Deed, where it is _— or Appen- 


dant to the Manor or Land, is, becauſe the Manor or Land may paſs by Livery without Deed, and then the 
| Rent paſſes with it as annexed to it. Br. Preſcription, pl. 47. cites 22 Al. 5,— Br. Monſtrans, pl. 
91. cites S. C. But Br. Preſcription, pl. 48. cites 23 Af. 6. Contra that in e of Rent the Plain- 
tiff preſcribed in him aud his Anceftors, and in thoſe <vhoſe Eſtate his Anceſtors had Tine out of Mind, and it 
wasadjudged a good Title without ſhewing Specialty of the Que Eſtate or otherwiſe, and the ſame _ 
Judgment affirmed in B. R. in Wrir of Error. Br. Preſcription, pl. 43. cites 23 Afl. 6 — Br. Mon- 
itrans, pl. 94. cites 8. C. : ö e 


45. A Man cannot i Hh in him and his Predeceſſors, and in all thoſs 
_ whoſe Eſtate he has in a Hundred, without ſhewing Deed of the © ne F. 
rate; Per Hill. Br. Preſcription, pl. 15. cites 11 H. 4. 15, 


——— ene 2. —— — FA” * —— — — U 4 ̃ꝰ̃ — 


(J) Equity. 


THE Conſtable of the Caſtle of Glouceſter exhibited a Bill a- 
gainſt a Brewer, ſetting forth, that he ang all his Predcceſſors 
Conſtables &c. have uſed to have 125. of every Brewer within the City ot 
Glouceſter, and that the Detendant refuſed to pay it. And Noy de- 
inurred becauſe no Conſideration was laid in the Bill, by which it might a- 
| riſe and commence. Bur the Bill was ruled by the Court to be good. 
Litt. R. 103. Trin. 4 Car. in the Exchequer, The Conſtable of the Cattle 
ol Glouceſter v. A Brewer. = m 
2. The Lieutenant of the Tower of London exhibited a Bill as to 
certain Wine claimed by him of every Ship laden with it, and he was re- 
lieved. And it is ſufficient to maintain the Preſcription, that it might 
tave a * Commencement though now the Cauſe and Conſideration is not 
known, For in many Caſes the Conſideration is tranſitory, as Payment 
of ſuch a Sum &c. Litt. R. 103. 5 
3. It is a common Caſe in Chancery, where a Man has «ſed to have 
a Rent ont of ſuch a Manor Time out of Mind, but knows not by whom he 
has it, or chat Rent it is, whether — Rent- charge &c. 42 


—_—— 
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_ 


— en. 


for what he has it, but only that he has uſed to have it, it it be detained, 
to ſue there for it: Per Walters. Litt. R. 103. in the Caſe of the Con- 
ſtable of the Caſtle of Glouceſter v. A Brewer. 


For more of Preſcription in General, See Chimin or Mays, Common, 
Cuſtom, Due Eſtate, and other proper Titles. 


. [ Preſentation, ] Parſon, Patron. 


„ . ” 


: (A) Vicarage. [ho might create a Vicarage. 

Watt Comp. 1. FJD E Ordinary cannot create a Vicarage without the Aſent of 
„ the Patron. 16 E. 3, Quare Impedit 145. 5 E. 2. Quare 
_ 344-572. © Impedit 195. per Paſt. 16 E. 3. Yonſtrans de taits 166. per alt, 
age cannot | | | 


be created without the Aſſent of the Patron; per Dederidge. Roll. R. 454. Trin. 14 Jac. in Cam 
Scacc. in Caſe of Colt v. Glover. | SE 


2. The Parſon, Patron, and Ordinary, may create a Vicarage with- 
out the Aſſent of the King, though the Vicar ſhall be a Corpora 
tion; For this is a Corporation by the Common Law. Contra, 
17 E. 3. 51. Admitted, rs 1 
Watſ. Comp. 3. A Parſon appropriate and the- Ordinary might, before the Statute 
Inc. ow. .. of Diffolurions, Create a Dicarage ; For the Jarfon was Parſon and 
di, Ib the JPatron, 8 K. 2. Annuity 53. 17 E. 3. Sr. . 
: aan de dul, made when the Church is full, he ſuppoſes a Vicarage may then be created, at leaſt if the 
Incumbent conſent ; But not ſo as to bind or leflen the Profits of the preſent Incumbent; However, it is 
clear, that the Patron and Ordinary alone may create a Vicarage. Cites 8 R 2. Annuity 53. ER 


Watſ. Comp. 4. If a Dean and Chapter, or other fuch Corporation, as Nuns &c. 
| _ mw _ had Parſons appropriate, the might with the Ordinary Create a Vt 
545 Caf. 17. garage, though they themſelves had not the Cure of Souls. Com. 
Orendon. 497. POD 
F. In Time of Vacation, the Patton of the Parſonage and the Ordi- 
nary may create a Vicarage. 8 B. 2. Annuity 53. per Belk, | 
6. The Patron & Lapſe, tho' it be the King himſelf, is not ſufficient = 
Patron to aſſent; tor the Patron by Lapſe has no Intereſt, but a neceſſary 
Function to preſent one to ſerve the Cure. Per Hobart Ch. J. Mo. 903. 

pl. 1262. Mich. 10 Jac, in Caſe of Colt v. Glover. 


. n 


* There ĩs no . 0 A 1 „ 7 | | . 
ae Raft. [B.] Vicarage. Endowment. | By whons Ec. 

and this Plea 5 | IT al | Fs | | | 
— (5) (1.] 49 E. 3. 28. AP Endowment is pleaded to be by Parſon 


Endowment T dinary G 


| ſhall not be of a Viearage without the Aſſent of the Patron. Per Dodderidge J. Mo. 900. Mich. 10 Jac. 
C. B. in Caſe of Colt v. Glover Cites 5 E 2. Quare Impedit 165. ©, | 


* (C.) 
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no Letter to 
this in Roll. 


Fa Vicar had uſed by Preſcription, Time whereof Memory etc. vicar i; be 
to have all Tithes within the JIartſh, (except Corn, which the who hath 
Parſon appropriate uſed to have) viz. of Hay, and alſo g Hops, that Spiri- 
trom the Time that they came into England, ſcilicet, in the Time of YE 
Þ, 8. and of Woads, (which is a Oying Plant) and now Rape- carage, be. 
ſeed is own within the Parith, there never having been any ſuch Seed ing no other 
ſown there before, nor in England till of late Time, pet the Vicar tn a cer- 


hall have Tithes of this Rap*ſeed, and not the Jarſon appropriate, in Part or 


becauſe this is within the 1 it be a New Thing, for Parten - a 
which he cannot preſcribe fingly, tnaſmuch as the [Parſon is excluded alone to 
of all, except Corn, and this is within the general Preſcription to have be, Minitter 
all Tithes, except Corn. P. 7 Car, B. N. between or his Main- 


tenance, in- 


Reſolved per Curiam, upon Evidence at Bar in a Cale :-04uce; at 
which concerns the Parſon and Vicar of the Pariſh of th Time 
m Kent, and that there was not any Oifference as to this, between »Mn In 
ſuch Endowment, which was + granted of the other Part, and ſuch |, 
Prelcription ; for the Preſcription preſumes an Endowment pre- 
cedent. propriations | 
ir gan, 


both which Livings, as they are commonly called the Church, ſo both ſuch as ſerve in them are called 
the Patron's Clerks. The Vicar is uſually appointed and allowed to ſerve the Cure, by * him who hath 
the Impropriation of the Parochial Tithes; for at the Original of ſuch Impropriations a certain Por- 
tion of the Parſonage was allotted and ſet apart from the reſt, to maintain the Vicar who was to ſerve 
the Cure ; ſo that now the Pricſt of a Parochial Church, where the Predial Tithes are impropriated, 
is called the Vicar, h. e. Vice Rectoris. And it ſeems anciently they did ſometimes ſtile themſelves 
Perpetual Vicars, becauſe every Vicarage, Corporation-like, hath a conſtant Succeſſion. Godolph. Rep, 
196. cap. 18. S. 1. * S. P. Per Davenport Arg. Palm. 113. Mich. 18 Jac. B. R. in Britton and 
Ward's Caſe. cites Com. 497. Vicar is but he Qui gerit vicem Perſone, to ſupply his Place in 
his Abſence. Per Popham Arg. Le. 182. Trin. 31 Eliz. B. K. in Caſe of Slug v. The Biſhop of 
Landaff. | | TEE FE 
Vicarages were not at Common Law in Churches appropriated, but they commenced in 20 H. 4. by 
the Conſtitution of Pope Othobon, which provided that from thenceforward in Churches appropriate, a 
Vicar ſhould be endowed under a Penalty, but at Common Law they were Removeable, and not Per- 
tual ; and fince this Conſtitution Vicars are Spiritual in their Inſtitution and Indowment, and not of 
emporal Conuſance ; Per Damport Arg. 2 Roll Rep. 98. in Caſe of Britton v. Ward. 8. P. Arg. 4 
Mod. 184. in Caſe of Wharton v. Lifle. | ks | 
At the Common Law no Juris Utrum lay for their Poſſeſſions, but their Poſſeſſions might be 
increaſed and decreaſed at the Will of the Ordinary. And there was no Endowments of Vicars 
till the 11th of King John. And no Quare Impedit lay for the Advowſon of a Vicarage till 
Weſt, 2. cap 5. Nor any Juris Utrum for the Poſſeſſions of a Vicar, till 44 E. 3. cap. 17. Arg. Palm. 
113. Mich, 18 Jac. B. N in Britton and Ward's Caſe.— But it was ſaid by Noy, Palm 114 that Vi- 
carages were long Time before King John, and that in Oxfordſhire there are 4 Vicarages, which were 


8 [C.] + Vicar. Endowment. * There is 


ig], 335. 


much more ancient than his Time. And that in 4 H. 2. a Vicarage was made by Alexander tle 3d — 


But Cro. J. 518. Noy ſaid, that if the Beginning of Vicarages be known, it was Sth H. 3. But 
N J. ſaid that Vicars came in in the 17th, Year of King John, Mod. K. 12. in Caſe of Clerk v. 
each. E h | ys 8 
2. Tf a Vicar be endowed out of a Parſonge of all * White Tirhes * Minuts | 
growing and renewing within the Pariſh, upon all the Land of the Pa- Cw Kl 5.8 i 
: on 12 452 Gen not —_— have Tithes of the Glebe of the Par- 0, h 
lon; for he himielt 1s + exceptedg. 2 + Bei 9M 
3. Tk a Dicarage was envowed before Time of Memory out of a 7 Upon * 
Harſonage of all the White Tithes growing and renewing within the n 
Pariſh, upon all the Land of the ſaid Pariſh; the Vicar ſhall not . ap- 
now have Tithes of the Land which at the Time of the Endowment pointed that 
was Parcel of rhe Glebe, but now 2 bo Th OO, — & hop 
ds at the Time of the Envowment this Land was exempted out or %% - 
the Endowment. Ttin. 33 El. B. R. between Blexco and Marſton. , wy Tad 
Reſolved, and Prohibition granted accordingly; and there by 2 in the Pariſh, 


(Exceptant.). 
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her he hall jt is ſatd, that this was one + 25»-2's Caſe, Vicar of the Pariſh of 
not have . Futon in Wiltſhire, adjudged and {Prohibition granted. 

Glebe of the Parſon, becauſe Eccleſia Eccleſiz Decimas ſolvere non debet. Mo. 910. pl. 1281. Trin. 38 Eli 
Blinco v. Marſton ( Vicar. )—Bzt if the Parſon leaſes the Glebe, the Vicar thall have Mivutas Decimas 
of the Leſſee, and Leſſor ſhall have the great Tithes ; but if the Endeament bas ſpecial Id ords, that the 
Vicar ſhall have Jinutas Decimas of the Glebe, then he ſhall have them; but then it ought to be Ancient 
Glebe at the Time of the Endo wment. Mo 910. S. C. Cro. Eliz. 479. pl: 10. Trin. 38 Eliz. 8 C. 
by Name of Blunco v. Marton. — Cro. E. 578. Mich. 30 & 40 Eliz B. R. S. C. Blinco v. Barkſdale.— 
+ Mo. 910. Cites it as the Cafe of Young and the Parſon of Foxley in Wiltſhire 

e., | | 


d SS 


> 


Cro. E. 479, 


4. It a Compolition be between Parſon and Vicar, that the Parſon 
ſhall Have al! Lithe Corn and Hay, and the Vicar all other I ithes, any 
after the Par iſhioners ſow certain arable Land with Saffron or &c. the 
Barſon ſhall not have the Tithes of the Saffron, but the Vicar, 
Trin. 7 Ja, B. Jer Coke ſaid to be adjudged, =» 
Cro. E. 467. F. Ik the Vicar be endowed De Minutis Decimis by Preſcription, 
(bis.) S. C- and afterwards Land which had been Arable Time whereot Memory, is 
Mo. 909. pl. converted from Arable, and there grow Yinutz Decime, the vicar 


77. 8. C — n 
8 Goldib 149. ſhall have them ; for his Endowment does not go to the Land, but 
1.-5.8.E-- to. the ſmall Tithes in any Place within the Pariſh, 5. 38 El, 
1 C. e B. R. between Beding held and Freake. VV „ 
tt 78. as 5 e 3 
adjudged Paſch. 3 Jac in B. R. ard ſays that the Field, planted with Saffron, contained 40 Acres. And 
in the principal Caſe there, which was UIvedall v. Tindall Hill. 1 Car. It was ſaid that all theſe 
New Things, as Saffron, Hops, Woad &c. if it does not appear by material Circumſtances to the con- 
trary, ſhall be taken as Minutæ Decime ; and accordingly Judgment in that Caſe was given for the 
Defendant.— Cro. C. 28. S. C. and there cites the 1 Caſe of Bedingfield and Feake, by Name of 
The Dran and Chapter of Norwich's Caſe Paſch. 43 Eliz. adjudged. 


6. Tf a Vicar be endowed of a third Part of all the Tithes growing 


A Vicar _— and coming within the Manor of D. he ſhall have the Tithes of the 


theſe Words, Eranktenants, as well as of the Copyholders; for all make the Manor. 
(viz. Habebit JI, 38 El. B. R. between Hig hai uud Be} anjunged. «| 
tertiam par-. | | | 
tem ER Bladorum & Fani, quomodocunque pervenientem de Maneriis de B. &c The Queſtion was, 
If by this Indowment the Vicar ſhould have the third Part of the Tithes growing upon the Land of 
the Frecholders within the Manor. The Court ſaid that a Manor cannot conſiſt without Frecholders, 
and ſince they are to be charg'd with the Payment of Tithes, one and the other together ſhall be ſaid 
to be the Tithes of the Manor: And fo it was adjudged that the Vicar ſhould have Tithes of the third 
Part of the Land. Ow. 58. 59 Trin. 36 Eli. Higham v. Beaſt. Ow. 74. S. C. by Name of 
F igham v. Deff ; and Tanfield ſaid, That the Word Manor extends to the Precincts of the Manor, 
and not to the Demeſnes and Services only —8 C. Cro. E. 462. (bis.) Paſch. 38 Eliz. B. R.Yeighant 
v. Beſt. Adjudged by Popham and Fenner, the other Juſtices not being in Court, That the Vicar 
ſhould have all the Tithes, as well of the Freeholders as of the Demeſnes ; for this does not create a 
New Charge, but is di poſing of the Ancient, which was due by the Tenants, and runs thro' the Li- 
mits of the Manor ; but if this had been made before the Council of Lateran, it would not have charg d 
the Freeholders but the Demeſnes only; and adjudged accordingly for the Vicar. 


-F e E. 633. J. Jf à Vicar was endowed in Lime of H. 3. by the Parſon appro 
Tho vi | 


Tithe Hay is the Vicar had uſed to have the Tithes as well of Hay as of Corn, tho 
not includ- no at this Daß Garba ſignifies a Sheaf of Corn, and as the Ci 
Fan  , vilians ſay Garba ſignifies ſuch Thing as is bound together by d 
„„ Gabe. Bond, and in their Books is uſed for Corn and not for Pap, yet 
» at this becduſe it is an ancient Endowment, and the Vlage always after has 
Day, yet for been ſuch as is atoreſaid ; the Vicar ſhall have Tithes of Hay; for it 
3 (RE ſhall be preſumed that in the Time of . 3. Hay might be compriʒ d 
USER within the Mord Garba, and that at this Time the uſe was to bind 

chat then Pay in Bundles; for ſiich ancient Grants are not to be erpounded 
they uſed according to the Law uſed at this Oay, but as may be intended that 
this Word it was uſual at the Time ofthe Grant. Mich. 40. 41 El. B. Bark- 


to ſuch In- 


tent. Palm, Hale v. Sith and Bliuco adjudged. 


1. 


priate, among other Things De Decimis Garbarum, growing with 
Termini in a Damlet within the Pariſh, and always after this Endowment, | 


— 
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8 C cited by Noy in Caſe of Britton v. Ward, 2 Roll. R. 161. cites Barſdale v. Smith. —— Litr- 
R. 263. Anon. | | 


g. Tf a Vicar be endowed De Minutis Decimis, and he has uſed by 2 Bulft. a: 
Force of this Endowment by a long Time ro have Tirhes of Wood S. C. The 


: 2 g 
which is but of the annual Value ot 6 s. 8 d. By Reaſon of the ſmall J r 8 3 
Dallie of the Wood and the uſage, the Wood ſhall paſs by Words of chis, That 
Yinutis Decimis. Mich. 10 Ja, B. K. between Reynolds and Green a _ 3 
per Curtam. Adjudged upon Evidence at the Bar, tho' Wood in ai e 
ts Nature be great Tithes. PEE Minute De- 
29 | | cimæ, | 
Uſage, Tithe Wood may well paſs; and ſo hath the Opinion of all the Civilians been. But per Williams 
[. by the Word Alteragia, without Uſage, it ſhall not; but if the Vicar Time out of Mind has uſed to 
have the ſame, then it is good, and ſhall paſs by the Words of Minute Decimæ. And per Fleming Ch. J. 
accordingly, the Tithe Wood being of ſmall Value; and that by thoſe Words Tithe Wood may pats, 
tho' the | $44 be againſt it. P. Het. 135. Wood v. Green. Litt. R. 24g. S. C. | 


9. Tho' the Tithes of a Field have been paid to a Parſon, yet it be- 
ing converted to another Uſe, whereof no Great Tithes do come, the Vi- 
car ſhall have the Tithes. And ſo if arable Land be converted into an 
Orchard, the Vicar ſhall have the Tithes of the Apples; and fo it the 
Orchard be changed into Arable, the Parſon ſhall have Tithes. Per 
Popham, quod Fenner conceſſit. Owen 74. Paſch. 38 Eliz. B. R. Dean 
and Chapter of Norwich's Caſe. _ e 
10. A Vicar libell'd againſt the Parſon for Zithes of the Glebe. The 
Parſon brought Prohibition, and adjudged Maintainable. And if /pe- 
cial Cuſtom be after the Endowment ot the Vicarage, this is zſuable. 


| Mo. 457. pl. 627. Trin. 38 Eliz. Blenco v. Marſon. 


11. The Parſon cannot pre/cribe againſt the firit Endowment. Noy 3. Mo. 580. 


Trin. 2 Jac. B. R. Pringe v. Child. | 0 * 8 Jac. 
ſaysan Injanction was granted the Vicar, to ſtay the Snit of the Parſon for the Tithes limited to the Vi- 
car on the Compoſition. -Mo. 761. 8 C. by Name of Spring's Caſe.” | 


12. A Modus between the Parſon and a Pariſhioner, will not diſcharge 
the Payment of Tithes as to the Vicar. 3 Bulſt. 221. Mich. 14 Jac. 
Wintel v. Child. CLE 1 N | 3 
Iz. As long as the Vicar occupies his Glebe Land in his own Hands, he If a Vicar 
ſhall pay uo Tubes, bur if he demiſe it, the Leſſee ſhall pay Tithes to the be <ndowed 


| 1 with certain 
Parſon chat is impropriate. Brownl. 69. Harris v. Cotton. eee, 


| | 7 | | | 1 | the Parſon- 
age, che ſame Glebe ſo aſſign'd ſhall be diſcharged of Tithes of Corn, in Conſideration chat the Vicar | 
is bound to ſerve the Cure; but if a Parſon leaſes Parcel of his Glebe to another for Years, Life, or 
makes Feoftment in Fee, the Leſſees or Feoffees ſhall pay the 'I'ithes, unleſs ſome Conſideration di- 
charges them of Pithes. Per Manwood Ch B. Shute Baron, and Gerrard Attorney-General. Sav. 3. 
pl. 8. Mich. 22 & 22 Eliz. in the Exchequer Chamber. Vicar of Sturton v. Grieſſey. | | 
14. Vicar ſows the Land and dies; his Executor takes away the Corn, 
and ters not forth the Tithe; the Parſon brought Debt on the 2d Ed. 6. 
and the Court ſeemed to incline it would lie. Brownl. 69. Harris v. Cotton. 
15. On a Queſtion about a Piece of Land, parcel of the Glebe, it was 
offered in Evidence that Indowment was of this Church in H. the Ids 
Time, and in that No Land was mentioned, but it was anſwered chat always 
in thoſe Endowments Liberty was reſerved to increaſe the Maintenance 
ot the Church; And it was urged farther, That No Land was in the Va- 
luation of this Church in Time of H. 8. when the Churches were valued, 
but it was anſwered that Lands were not in thoſe Valuations, and Omil- 
lions alſo of many Particulars were, and the Vicarage Houle in this Caſe 
was omitted, and yet never queſtioned but it did belong to rhe Vicarage. 
Clayt. 9. 8 Car. as Caſe. 1 0 


16. The King cannot make a Licence of Appropriation without a Matter 
ok Record, and it ht to be with a Condition to endow a Vicar, and the 
Endowinnt tay be by a diſtin Inſtrument from the Appropriation, ſo 

— — — : | | that 


4F EM 
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that it be made at the ſame Time that the Appropriation was. Sty, 156 
Mich. 1649. Per Cur. in a Trial on the Caſe of Cave v. Orby. 

17. Bill tor Vicarage Tithes in ſome Towns in Kent, and the Plain, 
tiff did act ſet forth haw they became due to him, whether by Preſcription 9 
Endowment; And after an Anſwer, and Depoſitions taken, this was ob. 
jetted, at the Hearing the Cauſe; But the Exception was over-ruled, be. 
cauſe the Detendant, by his Anſwer, admits him ro be Vicar, and that 
the Tithes in queſtion are his Due, but inſiſts only upon Payment and 
Satisfaction; Quod nota; For it has been often ruled contrary, it being 
the Ground and Foundation of the Plaintiff's Title; Bur the Bill was at. 

terwards diſmiſſed upon the Merits with 40 s. Coſts. Hard. 130. Mich. 
1658. in the Exchequer. Button v. Honey. 

18. The Vicar ot G. brought Bill for Tithes of the Manor of Uxbury 
and other Lands belonging to the impropriate Rectory of G.—C. demanded 
them tor 8 Vears laſt paſt, and ending in 1661. It appeared upon the Hear. 
ing, that ſeveral Vicars of G. his Predeceſſors had enjoy d theſe Tithes; 
But an Endowment was now produced, dated ) March 1362, made by 
Archbithop Iſlip, and preſerved in his Regiſter, by which ir did nt op. 
pear that the Vicar was endowed with any Tithes of Corn or Grain, neith 
was there any Liberty therein yo as uſual) 20 augment or diminiſh; 
W hereupon it was inſiſted that the Vicar ought not to have theſe Tithes; 
But the Court held, That where the Vicars had took Tithes tor a long 
Time he ſhall nor be concluded by their nor being expreſſed in the En- 

dowment, and that it had been often ſo held and ruled; And that by 
| ſuch long Poſſeſſion it ſhall be preſumed, that the Vicarage hath at ſome 
Time or other been augmented therewith ; And the nor referving ſuch 
Power is not material; For an Augmentation may have been norwith- 
ſanding, with Aſſent ot, or citing all Parties, bur not without Notice ot 
Citation. Hardr. 328. Trin. 15. Car. 2. inthe Exchequer, IT'wiſſe v. Bra 
zen-nole College & ll. %%% de, 
19. A Vicar may payTithes; As where an Abbot or other had a Portion 
of Tithes out of a Vicarage, which is now come to the Plaintiff. Levy. 
2 141. Mich. 16 Car. 2 B. R. Wright v Beal. 
Sid. 443- 20. Vicar libell'd in the Spiritual Court for Tithe Hops. It was ſug- 
5 8 _ geſted for a Prohibition, that they had paid Time out of Mind to the Parſon 
hs tons fo much an Acre for all Tithe Hops; But the Prohibition was denied; 
were but of For no ſuch Compoſition could be Time out of Mind, Hops not being 
late Time, known in England till Q. Elizabeth's Time, when they were Grit 
CD brought out ot Holland; Bur the Court faid, that perhaps the Vicarage 
Records Was endowed Time out of Mind of the ſmall Tithes, of which Nature 
cited by Hops were ; and then the Preſcription of paying a Modus to the Parſon 
Lord Coke ſhall not take them from him; For it ſball be taken to have commented 


_ ng Mogi fince the Endowment. Vent. 61. Hill. 21. & 22. Car. 2. B. R. Crouch 


. Nile. 
, 3 : | 3 - TG ” 

| Suggeſtion for the Prohibition had been to pay ſo much in Lieu of all ſmall Tithes Prohibition fhou'd 
| go: Becauſe Hops, Oade, and ſuch ſmall Things of new Invention are Minute Dacine. bur the 4 | 
geſtion being not ſo, the Prohibition was denied, — 2 Keb. 612. S. C. | "IE 


21. The Tithe of Cover Graſs belongs to the Vicar who has the Tithe 
Hay, except only only ſuch Clover as was neceſlarily cut amongſt the 
ON 2 it ny Don. 3 <4 Gregory J. as adjudged in the Ex- 
chequer when he was Baron. Carth. 264. Hill. 4 W. J. B. R. in 
Caſsof Wharton E nn 
22. If the Endowmeut of the Vicarage be loft, 
according to Cuſtom, Per Cur. 3 Salk. 379. Anon. 


the Tithes muſt be paid 


0 


* 
* 
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(D) Vicarage. Patron. // J ſhall be Patron of Common 
 Reoht. 


1. DE Parſon, and not the Patron of the Parſonage of Common And it is up- 
Right is Patron of the Vicarage; Becauſe it is derived on ttt Ac- 
a unt, That 
put of = "pv ROT: £1 + 5 51, b. Fr J. E. 2. if Farm 
Qllare ; mpedit. 165, per ait. as x Tag Pr " Zo 2 e.. be Patron of 
; g. me. Le . Vicarage, 
and leaſes the Parſonage to another, the Patronage of the Vicarage ſhall paſs as Incident thereunto. Watſ. 
Comp. Inc. Svo. 107. cap. 7. cites2 Roll. Abr. 59. And ſays, That upon the ſame Account the Rector 
of Common Right is ever Patron of the Vicarage, tho' by ſome Ordinance or Compoſition it may be ap- 
inted and ſettled otherwiſe. Wats. Comp. Inc. 8vo. 345 cites 8. C. But ſays Quzre, How one 
berfon can be Parſon, viz. Appropriate, and another ſaid to be Patron of the Parſonage Appropriated, 
ſeeing, as is ſhewed, the Inheritance of the Advowſon of a Church appropriated 0 be in the ſpiri- 
tual Corporation, to x hom the Appropriation is made; In which caſe it is clear, that the Parſon Ap- 
propriate, creating a Vicarage, is Patron thereof, and cites 17 E. 3. 51. and it is ſaid that a Parſon Ap. 
ropriate is Patron of the Vicarage and cites 17. E. z 51. b. 11 H 6.18. b. As where an Abbot or Prior 
is Parſon Appropriate, cites 19 E. 2. Quare impedit. 178. | | 2 


2, If a Parſon Appropriate creates a Vicarage, he ſhall be Patron Where -4+- 
of it. 17 E. 3. 51, (De is Patron and Parſon)  Propriation of 


| | : | a Benctice is 
made, and Vicar endowed, the firſt Patron ſhall be Patron of it, and not the Ordinary. Quod nota. Br. 
Preſentation, pl. 10. cites 30. E. 3. 25, | 2 | 


3. The Chuſing of a Vicar belongs de Jure to the Prieſt, viz. to the 

Parſon ; But f the Pariſhioners can preſcribe to elect him, it then belongs 

to them. 2 Roll. R. 304. by Name of Code and Hulmed. | Bur that 

ſeems not to be the Name ot the Caſe. It was in a Prohibition. ] 8 
3. It was denied by the Lord Chancellor, that the Parſon De Jure The Caſe 


e eee eee ; | 2 | was, A Pre- 
has the Nomination ot the Curate, and more eſpecially where the Parſon Þ* ebe 


is of a Lay Fee. Vern. 42. pl. 42. Paſch. 1682. Mallet v. Trigg. r 
; * 5 5 | | | | 1 Live the 
C-rps of his Prebend, which conſiſted of two Impropriations, and ſo now by the Statute were become 
Fee; In the Leaſe were as General Words as was poſſible, and particularly that the ſaid Leſſee ſhould 
find two Vicars for the aforeſaid Impropriations, and pay to one ſo much, and to another ſo much; But 
the Lord Chancellor ſaid, That by finding, was meant maintaining only, and not —_ or chuſing; 
and he ſaid there was a great Difference as to the Parſon's Right of naming or . his Vicar, where 
the Pzrion was of Lay Fee, and where he had a Cure of Souls; For in the later Caſe there was Reaſon he 
ſhould approve of the Man who was to act under him in ſo high a Truſt. And the Curate, thar came in 
by Oppoſition to the Lefſce, was eſtabliſhed by the Lord Chancellor, and the Charity decreed to him. 
1 Vern. 42 Paſch. 1682. Mallet v. Trigg. — This Caſe came before the Chancellor, upon Exceptions 
to a Decree of the Commiſſioners of Charkable Uſes. One Exception was, That by the Statute of the 
29thof this King, none but Eccleſiaſtical Perſons could augment poor Vicarages, fo as to be eſtabliſhed 
2s a Charitable Uſe within that Statute; And that the Leflor, in this Caſe, who was only a Prebendary, 
was not within that Statute. Sed non allocatur.: Ibid. 10 N . 


* "as, . & 


(E) Parſon. Vicar. Who may be Patron. [Ando PS 6h 
5 being Appendant. pl. 5. ,, Wai Comp. 
TTT pL pl CRRENS ices 
1. A Layman may be Patron of a Vicarage. 11. Þ, 6, 19. Contra 0 
39. E. 3. 33. ; | 5 3 MWaätſ Comp. 
2. A Layman may be Patron of the Parſonage, and allo of the Vi- — 5 
carage. 11. H. 6. 19, 3 Le | „ 
3. A Parſon appropriate may be Natron of the Vicarage. 11 5 6. See (D)ol 
18. b. 17 E. 3. 51. b. 39 E. 3. 33. where Abbor or Prior is Par⸗ 1. ö 
bon. 19 C. 2. Quare Impedit 178. 5 88 
4 The King may be Patron of a Vicarage, 11 h. 6. 18. b. Watl. Comp. 


Inc. $vo. 
345 cites S. C. 
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3 Buiſ, 88. The Vicarage may be appendant to a Manor by Preſcription 
8. C — 1 ve be Right it ap 8 to the Parſonage ; For it might 
\ icaraze be granted over by the Parton before Time of Memory, or by 
Fon Ras * Compoſition. My Re orts 13 Ta. between the King and Sacker, Ad⸗ 
aner, and judged. Mich. 14 Ja. B. between the Dean and Chapter of Exeter and 
J have ſeen Corgiſbh. djudged. 


one ſo; But | | 
5 R. 2. Quare Impedir is ad,udged contra; per Coke. Roll. R. 237. Mich. 13 Jac. 8. C. Though 
the Hdecauſon of the Vicarage uſually appertains to the Parſonage, yet it 1s not of Neceſſity, and it may 
be appertaining to a Manor. Cro. J. 386 the King v. Biſhop Norwich, Cole, and Saker. - 
Comp. Inc. 8vo. 107, 108. cap. 7. S. P. and cites ſame Caſes, and Mo. 894. [pl. 1258] Mich. 16 ac. 
that in this Caſe, though the Right of Appropriation be not extant, yet the Uſe of Preſenting Time 
out of Mind is a ſufficient Evidence of the Appendancy to the Manor &c. contrary to Common Right. 
Six Geo. Shirley v. Underhill and Burſey. | 


— — 


see (7) (E. 2) Patron. o ſhall be ſaid to be a Patron. 


For this is a I» IN Qua. Imp. if a Man grants to me that I ſhall have the Nomina. 


| OR of the tion of a Clerk, and he will preſent him to the Ordinary, there I am 
wh 435 3 Patron; e contra where he grants to me that I ſhall name two and he vail 


| Grantee ſhall Preſent one of them, there he is Patron; for he has Election; Per the ſuſ- 
have Qua. tices; and a Grant of the Nomination, or of the Preſentation is all one; 


_ Imp upon it. and per Littleton, a Grant of the fre Nſpo/ation of the Church of E. is a 


Br Grants, 

" E4- ITE: Ces 

24 E. 3. 69. : | es 5 | = 
Hie that names theClerk is Patron, aud not he who is to preſent him. Br. Quare Impedit, pl. 56, 

Cites 4 H. 4. 10. 11. [but it is miſprinted, and ſhould be as in the other Editions, 14. H. 4.] | 


good Grant of the Preſentation. Br. Grants, pl. 1o1. cites 14 E. 4, 2. 


2. Grantee of the next Preſentation is Patron, Pro illa Vice. Br. Grants, 


pl. 112. cites ) H. 4. 2. 


* 


— 


1 Vicar. Endowment. The Intereſt of the Vicar in the 
. Things whereof he is Endowet. 


In Raſtal x, Efore the Statute of 14 E. z. cap. 16. a Vicar had not any 


ws 14 E. Franktenement in the Glebe of the Vicarage. _ OE 
225 3; 2. For he could not have a Juris Utrum for the Glebe of his vi: 


which e- Latdge. 9 E. 3% 
nacted, That I ee I Rn eg Ch Tongs | | | 5 
Puarſons, Vicars, Wardens of Chapels, and Provoſt Wardens, and Prieſts of perpetual Chanteries ſhall have 
their M rita of Juris Utrum of Lands and Tenements, Rents and Poſſeſſions, anne xed and given perpetually in 
Alms to Vicarages, Chapels, or Chanteries, and vecover by other Writs in their Caſe, as far forth as Par- 
fons of Churches and Prebenas. | | | 1 
In Juris Utrum it was agreed, that for Land between Parſon ane Vicar, of which the Vicar is endoced ly 
_ the Ordinary, Action did not lie at Common Law between them, but the Defendant might plead to the 
Juriſdiction in an Action brought againſt him by the Vicar, but of all other Lands the Vicar might 
implead the Parſon at Common Law, but not of the Endowment ; for of that the Franktenement re- 
mained in the Parſon ; for it is done only by the Ordinary by Aſſent of the Parſon, and therefore no 
Franktenement paſſed as it is ſaid there; and yet 5 Endowment of a Feme Ex aſſenſu Patris Frankte- 
nement paſſes, and ſome ſaid there, that a Vicar of his Ancient Endowment may have * Act ion at Common 
Law againſt the Parſon; quære; for Fynche ſaid, That in ancient Time it was the Opinion, that as 
Vicar ſhould not have Action againſt the Parſon at Common Law, But contra by him at this Day, which 
is the beſt Order as he ſaid. Quære. Br. Juriſdiction, pl. 5. cites 40 E z. 28. —— Br Dean and 
Chapter. pl. 2. cites 40 E. 3. 27. Br. Juris Ut rum, pl. 2. cites S. C. — gr. Precive, pl. 26. 
Cites S. C. * S. P. Br. Precipe, pl. 28. cites 12 Aſſ. 4 14. But Brooke ſays, ſee now the Statute 


14 H. z. cap. 17. which gives Action to the Vicar —— —Godolph. Rep. 197. cap. 18 S. 2. ſays, That 
now it ſeems the Freehold of the Glebe of the Vicarage is in the Vicar himſelf, and rot in the Par- 
ion, For that the Poſſeſſions of the Vicar and Parſon ate ſevered, and each of them ſhal! have feveral 

| Wins 


Watſ. 
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„„ ET 


Writs concerning their reſpective Rights, and ſhall not join in one Writ; And the Vicar ſhall have” 
ind maintain Juris Utrum againſt the Parſon, who is the Patron of the Glebe of the Vicarage for tlie 


3. A Przcipe couſd not be brought for the Glebe of the Vicarage 1 
againſt the Vicar without Naming of the Farſon. 3 E. 3. 179, 6 E. mee 
3. H. | | Franktene- 

| | EEO IL ES ment, againſt 
vhomthe Land of the Vicarage might be demanded. Br. Deane &c. pl. 13. cites $ Aff. 36. and thut 
| ir was faid 9 Af 3. that the Vicar was wot Tenant of the Franktenement, and ſo it ſeems that the 
Frankrenement thereof was in the Parſon. Quod Nota bene. f | 


4. The Vicar ſhall have Aid of the Parſon, Patron, and Ordinary. 8 (. 2) 

E. 3. 8. U. | | 6 | * | 
, 3 1 he Plaintiff being inducted to a Parſonage, | Vicarage] the De- 
ſendant notwithſtanding kept the Poſſaſion ty Force, whereupon the Plain- 
tit [the Vicar] was forced to file his B in Chancery; but the Defen- 
dant emurred, becauſe the Vicarage 1s his Freehold and Inheritance, and 
properly determinable at Law ; yer the Demurrer was over-ruled. Toth. 
171, cites 5 Jac. Webb v. Smart. 7 


— 


(G) Parſon. T he * Intereſt of the Parſon in the Churc „ 
and Church-yard. _ 8 


3. —Church- 


: I 5 : 1 12 ; ard. | 
1. "DE Parſon may leaſe the Church and Church yard by Leaſe ! The Pu- 
ot the Parſonage. 8 I. 6. 9. Admitted. | | = ** 4 
Es | | 3 ight to 
the Poſſeſſion of the Church and Glebe, having the Freehold in himſelf, and may receive Profs, 
Tithes, Oblations, Obventions and Offerings to his own Uſe, without the Patron's or Ordinary's Con- 
ent, who, without his Conſent and Agreement, can do nothing during his I1-umbency to charge the 
Church or his Succeflors ; And not only is the Freehold of the Church in the Parſon, but he has alſo 
tie Right of the Church-yard and Glebe in him, whereof if he be put out of Poſletfion or diſſeifed, 
he may have an Aſſiſe, or if he be ejected he may have Treſpaſs, and ſo may the Vicar have againſt 
stranger, if he be diſſeiſed of the Church-yard, but not againſt the Parſon himſelf; For the Parſon 
ſhill have an Aſſiſe or Action of Treſpaſs of ſuch Things as are annexed to the Church or Glebe, or 
tor cutting down of the Trees, or doivg of Treſpaſs in the N ep; or Glebe, the Right and In- 
tereſt thereof being in the Parſon. But if the Bells in the Steeple, the Ornament of the Church, or 
the like be taken away, in that Caſe the Action does not belong to the Parſon, but to the Churchwar.. 
dens. Notwithſtanding the Parſon's Right and Intereſt as aforeſaid, yet he cannot cut down the Trees 
growivg in the Churcli-yard of his Pariſh, ſave for the Repair of the Church. Or if a mere Stran- 
ger cut them down, no Suit can be thereon in the Spiritual Court for Damages; For if Suit be there 
commenced in the Cafe for Damages, no Conſultation ſhall be. Nor can the Parſon have Actions for 
deus in the Church taken away by a Stranger, becauſe they are not fixed to the Freehold ; But the 
Ciurckwarden may have Action in that Caſe. Godolph. Rep. 186, 187. Cap. 17. S. 3. | 


2. $1), 6. 9. The Leſſee at Will of the Parſon brought Treſpaſs of Br. Dean and 
tis Clote and Houſe broke, which was of the Church and Church: Ceieg l. 
yatd, and admitted maintatnable. (Jt ſeems by the Book that it 3.745 
was tor coming there not in Time of Service, Or luch like, but at pas, p 121, 
f ͥͥ ͥͥͥ ͥ ͥ ͥͥͥ 0» . BS, 
3. Ik there be a Parſon Appropriate of a Church, and alſo a Vicar Roll. R 255, 
endowed thereof, the Trees in the Church-yard belong to the Vicar, 3 C. and per 
and not to the Parſon; For it ſeems that tie Vicar ought to repair —_ ek 
the Church, and he who cught to repair the Church ſhall have the ; parc? 
Trees, Dübitatur. Mich. 13 Ja. B. R. Be//2mic's Cale, IT eo. 

| | | | ; not cut Cs 
groy ing in the Church- vard, unleſs to repair the Church. But Coke cited a Statute, and ſaid, 1 Th 


the End thereof it is ſaid, (after ſpeaking of cutting of Trees growing in the Church- yard for Repara- 
ton of the Church) Et ſi non Præcipimus, tamen Factum non Condemnamus. 


4. Where there is a perpetual Vicarage endewed, and the Vicar comes 
in by Admiſſion, Inflitution and N performs Divine Service, ans 
4 0 2 
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the Hynodlals and Procurations, and repairs the Chancel, it has been adjudg. 
ed, that ſuch a Vicar ſhall ' have the Trees in the Church-yard, Arg, 
Vent. 15. Paſch. 21 Car. 2. B. R. in Caſe of Heath v. Prin. | 


(G. 2) Action:. IV hat Actions he may have ſor Treſpal; 
&c. done. 


And he may 1. FF a'Man Feds a Parſon without Colour, he ſhall have Preſpaſs. Br. 
ron 3 I Dean and Chapter, pl. 12. cites 28 H. 6. 19. per Markham; Quod 
Church-yart all the Juſtices conceſſit. | 
and Glebe, PN . 78 oo | | T | 
againſt a Stranger who has not Colour, or who is a Tort-feiſor therein; For it is his Frankt 

Ibid. And lie ſhall have Treſpaſs of raking his Tenths. Ibid. | "Iman, 


2. A Parſon may have Faris utrum after Recovery by Action tried 
againſt his Predeceſſor; and he may have Cæſavit, Writ of Eſcheat, and 
Ins permittat. Br. Dean and Chapter, pl. 27. cites F. N. B. tit. Juris 
S 1 | . 

3. A Parſon ſhall at have Ingreſſiis ad terminum qui preteriit, but Juris 
Utrum; for he has not properly Fee Simple, and this Writ of Entry ought 
to be brought only by him who has Fee Simple. But Writ of Entry fur 
Diſſeiſin is otherwiſe. Br. Dean and Chapter, pl. 28. cites F. N. R. tit. 

Ingreſſus ad terminum. 5 85 


1 . P . __ 4 * oy — 
7 * as 


| ? . © . PP 


| See (H. 2) (H) Parſon. Vicar. Re-vnited Enlarged. 


Ley. 14. S. 1. II there be a Vicar and a [arſon appropriate, che Ordinary and 
C.— For if the Parſon appropriate may, in Time ot Vacation of the Vicar- 
22 age, Re- unite the Vicarage to the 4 17 P. 7 Ja. B. B. 
or nn? Stafford's Cale upon Reference out of the Court of Wards. 4d: 


annex, and | | 
conſolidate Mitted by the Juſtices. 
the Vicarage _ . | 5 
to the Rectory or Parſonage out of which it was endow'd, to be holden by the Corporation Spiritual, 
and his or their Succeſſors, that were Parſons of the appropriated Church, together with that wherc- 
with it was erdow'd, to his or their proper Uſe, ſo that the Appropriator ſhould have and take Car: 
of the Souls which the Vicar had, and the Patron who is the Appropriator doth concur thereto, This 
is ſaid to be a Diſſolution and Reſtitution of the Vicarage to the Parſonage, and good, and is not ſuch ar 
Appropriation of the Vicarage as is made void by the Statute of 4 H. cap. 12. as was admitted by the Jul- 
+ tices upon Reference out of the Court of Wards. Mich. 7 Jac. B. R. Stafford's Caſe. But then 
this Reſtitution muſt be made upon the Reaſon, that the Appropriator is become Poor, and doth want ſuch Rel- 
titution, 30 E. 3. 28. And ſuch Diſſolution and Reſtitution of the gre, may be as well made when 
ſuchVicarage is full, if it be ſaid, that it ſhall be after the * Death of the Incumbent, as when it is void; and 
fuchVicarages as were held from the Time that the Reſtitution was to take Effect by the reſpective Ap- 
propriators with the Parſonage, as one intire Church without any Vicar, until ſuch Time as they came 
to the Crown by the Diſſolution of the Monaſteries, cannot now be preſentable, but the King or bis 
Patentees ſhall enjoy them as free as the Appropriators had or held the ſame ; and although that ſuch like 
| Reftituticns or Unions had been any Way defective at the Time of the making the ſame; yet being good in Re- 
putation, the Statute of Diſſolution of Monaſteries bath fully LAG them in the Crown. Watſ. Comp. Inc. 
Svo 349, 350. cap. 17. cites Ley.14. Mich. 1609. Stafford's Caſe, and 4 E. 3. 27. and Cro. J. 517. 
Britton and Wade's Caſe, and Cro. E. 873. Hill. 44 Eliz. Robinſon v. Bedle, and Palm. 113, 219 
Mich. 8 Jac. Britton and Ward's Caſe. —— But there was a Difference taken (by Moubray ) ben 4 
Layman gives Land to onc that is a Vicar, and when the Vicar is endowed by the Ordinary of the Parſons 
Land &c. For in the firſt Caſe, the Ordinary hath no Power to diſſolve the Vicarage as to the Land, 
tho' he hath in the other. Watſ. Comp. Inc. 8yo. 351. cap. 17. cites 4 E. 3. 27. See 20 E. 3. Annuit/ 
32. 16E. 3. Annuity 24. and 40 E. 3. 29 b —— * S.P. Or after Reſignation. Br. Appropriation. 
pl. 2 cites 50 E 3. 26. If Parſon and Vicar are in one Church, and the Vicarage voids, and A. B 
preſents C. to it as Parſon, this makes C. Parſon, and Writ lies againſt him accordingly. Br. Deane &. 


Pl. 24. cites 11 H. 6. 18. 
n—y Jt 


— 
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2, It there be a Parſonage appropriate in an Eccleſiaſtical Perſon, When the 
which never came to the King by the Statute of Monaſteries, und d Oy bs 
picarage endowed there aiſo, and the Parſon makes a Leaſe of the #54 
Harſonage for Lives, according to the Statute of 32 I. 8. the Vicar propriaror, rhe 
may well fue in the Eccleſiaſtical Court againſt che Parſon! and his Leſ- Ordinary 
ſee, who comes in by on Statute, tor Addition of Maintenance, and mg oy As 
the Ordinary may well* compel them to increaſe his Maintenance or e, 
for, upon all Appropriations, ſuch Power tu increaſe the Maintenance ir. 2 Venn 35. 
of the Vicar was reſerved to the Ordinary, and the Leſſee comes in ſub- cites 2 Cro. 
ject co this Charge. Dill, 9 Car, B. R. between Hicchr ID lalntiff, H v: 
und 7hornburrough and Hitchcor Defendants ; The Plaitttiff/ being Noir 
Vicar of the Pariſh of Preſhut in Comitatu Wilts, and Thornbur⸗ 339. — 
rough Parſon, the Church bein appropriated- to t e Malter of the There ſeems. 
Chairiliers in the Cathedral Church of Sarum, he being alter, {2 ben Di. 
and the other Oetendant being his Leſſee: And üpon ſuch Sulit „ere vi. 
againſt the D efendants by the Vicar in the Eccleſia ical Court, a car ſuesa Lay 
J]Irohibitton denied being moved by Maſter. PMaſon. Improjriator 

na W 
the Impropriator is a Spiritual Perſon; for in the laſt Caſe, tisprobable ne may ſue for an Ie 
and in ſome Caſes where the Impropriation is not a Lay Fee, as in the Caſe of the Choiriſters of Salisbury, 
vu here the Appropriation of a Parſonage was made to them before the Statute, and continues ſo ſtill; 
and in ſuch Caſe, the Biſhop may make an Augmentation if that Power is reſerv'd ; for the Perſons are 
ſubject to his Command. 3 Salk. 378. Lutten v. King. | 1 


3. If an Advowſon be appropriated to the Abbot, and A. B. brings Writ of Brook ſays, 
Right of Advowſon by elder Title than the. Appropriation is, and recovers the The Reaſon 
Advowſon of the Parſonage, where a Vicar is endow?'d, there, he ſhall re- I Ip 
cover both the Vicarage and the Parſonage. Br. Judgment. pl. 138. cites eſe ihe He 
16 E. 3. And Fitzh. Grants 56. EE F mY propriation - 

| d there Was no 


Ficarage, for the Vicar was made and endow d when the Appropriation was made; and by Recovery ly 
elder Title than the Appreprintion was, it is now made a Parſunage again alone, and the Vicarage difſo/ved by 
tis Judgment. Br. Judgment. pl. 138. | NA No gy nr „„ 


J. In Treſpaſs for taking certain Loads of Wood ſet out for Tithes, Watſ Comp: 
the Detendanrt pleaded Not Guilty. The Plaintiff for Evidence thew'd, — .} 
that in the Time of King E. 3. the Ne was impropriated, and the 8. Wang 
Vicarage then endow'd ; and (inter alia) the Tithes of Wood were al- | 
lotred to the Vicar. The Defendant ſhews, that for 160 Years laſt paſt 
there had not been any Vicar preſented there, until the Plaintiff obtained a 
Preſentation from the Queen by Colour of Lapſe ; And ſo pretended, 

that in regard it had continued fo long in this Manner, that it re- united 

again to the Rectory. But the Court informed ne} ary, that altho' a 

for the Necetlity 


WW 4 ch ' 


„ | Vicarage is always taken out of the Parſonage, and for t Ct 

p thereof may be fe- united to ſupply rhe Parſonage, 110 by Continuance 

f of Time in not preſenting a Vicar, which is the Default of the Parſon 

. bimſelt, it oH not to be adjudged to be a Diſcontinuaiice 7 5 Arg 1 

l but ſomewhat ought to be fhewn of the re-uniting thereof; Wherefore, by 

- the Court's Direction, the Jury found for the Plaintiff, Cro. E. 873. 

1 N 44 Eliz. C. B. Robinſon Vicar of the Church of Kimbolton v. 

5. A Parſonage was appropriated to the Neanry of St. A. in 24 H. g. 8 C. cited 
. and a Vicara „ 400 Ae AN Biſhop, in 24 Eliz. diſ- Godoiph. 5 
ſolved the Vicarage, and Parry pretending that this Vicarage was not Gap 18.8. —— 
; diſlolved, but that it was in the King's Hands by Lapſe, obtained a — 8. C cited 
; Preſentation. And *rwas reſolved by the Barons of the Exchequer, 2 Vent 55— 
, that after the Statute of 31 H. 8. which made Parſonages Lay-Fees, the Or- uy FRA 5 
ö dinary may not diſſolve the Vicarage when the Parſonage is in a Temporal ine. 650. * 
5 Hand, tor that ſhould be to deſtroy the Cure. But being in this Cale cap. 17 

. appropriated to the Dean of St. A. it ſo remaining in his Hands may ver 

; well be diſſolved. And according thereto was the Opinion c 

| 3 e IF 9E An. J. Go. 
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cites it as the Caſe ot Parry v. Banks. 


& C. 2 Rot? 6. The Prior of D. was ſciſed of the Advowſyn of N. appropriated to 


Rey. 12:. his Priory, and alſo of the Vicarage of N. endow'd with the Altarage an 


Mich. 1. na! Tithes. The Appropriation and Endowment were both in the Time 
1%, B. R. , Kin John, and continued 'till the Time of Hen. 6. when the Pope 
A. 4 the J 8 0 9 g h 9 
Cou de, in regard the Priory was poor, granted by his Bull, that the Prior ſhould 
clar'd Meir appt one of his Monks to officiate the Cure, who ſhould be removable ad Mu- 
Opiniors, e Prioris, The Queſtion was, Whether the Vicarage was difloly'd 2 
Ka 1 Reſolv'd, That a Vicarage perpetual could not be diſſolv'd after the 


is K 2. and Statute of 4 H. 4. and that the Pope could not make any Ordinance 


4 H. 4 do againſt that Statute which was in the Affirmative, and cited 11 H. 4. 


not extend that the Pope cannot diſpenſe by his Bulls with the Temporal Law, tho 


OE they tend In Ordine ad Spiritualia; and there were noWords that amount 


aticrwards ; to a Diſſolution, but the Words only are, thar rhe Vicar thould be Ad 
tor the Nutum Prioris. Cro. J. 515. Mich. 16 Jac. B. R. Britton v. Wade. 
Words of | Rs 

the Statute are in the future Tenſe (That from henceforth &c.) and further they held, that the Inſtru- 
ment of the Pope had diſſolved the Vicarage ; for the conſtant Uſage and Reputation ſubſequent (w hich 
are the beſt Expoſitors of the Act) declare the Validity, Iutention and Force of the Inſtrument made by 
the Pope, vi. That it amounts to a Diſſolution ; And Mountague Ch. J. founded a 2d Reaſon rher:- 
upon, For ina'much as always after 29 H. 6. *rill 31 H. 8. it remained in Reputation to be an Impro- 
priation without Vicarage, 3 the Statute of 31 H 8. gave it to the King in the fume Manner as 
then it was; And all the Juſtices ſaid, that great Inconvemencies would follow, if ſuch ſeeping I icar- 
ae ſhould revive after ſo long a Time; for there are ſeveral Impropriations in England, for which 
Men have given valuable Conſiderations to the King, diſcharged of Vicarages. Bur Doderidge and Haug 1- 
ton J. neld, that admitting the Impropriation had been within the Statute of 15 R. 2. and 4 H 4. then 
the Bithop is reſtrain'd and the Pope alſo from diflolving the Vicarage, for otherwite the ſaid Statntes 


might be eaſily eluded ; for when the 1 ions are made, and the Vicarage endgw'd, according 
immediately diſſolve it, which would be contrary to the 


to the Words of the Statute, the Biſhop wil : 
Intent of the Stature. — Godolph. Rep. 202. cap. 18. S. 17. cites S. C. that the Vicarage was not dif. 
ſolv'd. S. C. cited Wat | 

cient to make a Diſſolution, nor do amount to ſuch ; nor do they ſo much as give the Prior Power to 
take the Profits. _ es | Pong 


See (H) = - 

There is (H. 2) Parſon. Vicar. 

no Letter to | 

this in Roll. 5 . | - 5 | 

Rr. Dean 1. IJ the Vicarage be diminiſhed, it ſhall have more of the Parſonage, 
bee. pl 25. if the Remnant be not ſufficient. 31 Þ. 6. 14 

: 3 2, Tf the Parſonage be impoveriſhed and ſo much decay'd chat the 


wa e dee Parſonage by 1tſelf, nor the Vicarage, have ſufficient to ſuſtain them, 


ton. — Go. then the Vicarage ſhall be determined and reſtored to the Parſonage; 


dolp Rep. and the Ooctors agreed thereto, 31 0. 6. 14. 


199. Cap. 18. 


8. 11: Cites 8. C. — Watſ. Comp Inc. 8vo 357. cap. 17. cites S. C. and 40 E. 3. 28. [Infra pl., 


8.] But this now to be underſtood of a Parſonage in an Ecclefiaſtical Perſon, which never came to 


the King by the Statute of Monaſteries : and if the Parſon hath made a Leaſe for Lives, according to 
the Statute 32 H.$ the Vicar may well ſue in the Eccleſiaſtical Court againſt the Perſon and his Leſſee 


that comes in by the Statute for Addition of Maintenance; and the Ordinary may compel them to in- 
creaſe his Maintenance; for upon all Appropriations ſuch Power of increaſing the Maintenance of the 
Vicar was reſerved to the Ordinary by the Common Law. March. $7. 3 E. 2. 74 —— Mar. 8. 
pl. 140 ſays, That this Power Augendi vel Minuendi was for the general Cure of Souls. 


(ht 3. if a Charge be ariſing upon the Vicarage, it ſhall be recompenſed 

out of the Parſonage. 31 Y. 6. 14. Ih 
For being” FFP 
originally endowed out of the Parſonage, the Vicar was to have Aid of the Parſon if he wer 
pleaded for any Thing touching the Vicarage, and the Parſon was ſubjeX to every Charge of the V1- 


carage. Godolp. Rep. 197. Cap. 18. S. 2. cites 31 H. 6. 13. by Yelverton. 5 


See pl. io. 4. Tf a Parſon appropriate, who is Patron of the Dicarage of the 
in the ſame Church, by Agreement between him and the Ordinary, preſents 


Notes. 


the 


J. Cro. J. 518. Mich. 16 Jac. B. R. in the Caſe of Brittan v. Made 


Comp. Inc. Svo. 350. cap. 17. And ſays, that the Words are not ſuſh- 


nin Grendon's Caſe, which by his Pre 
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the Vicar to the Parſonage, 405 unires the Parſonage and Vicarage Godolph. | 
together. 44 E. 3+ 33+ b. Admitted 44 Al, 37; | | . 


cites 8. C. Watſ. Comp. Inc. 351. S vo. cap. 17. cites 8. C. And ſays, So that the Preſentee ſhall have 
all the Tithes and Profits of the Church. * | 


| 5, But if the Leſſee of the Parſonage preſents the Hicar to the 
Parſonage, this Union ſhall not bind the Leſſor. 44 E. 3. 3 3. b. 
44 All. 37. 4 4824 . i 99 
6. And if they are united the Endowment is come to the Parſon 
again. 20 E. 4. 6. b. | l e 8 
5. If the Parſonage become much impoveriſhed, the Ordinary me 
ordain, that the Parſon ſhall be reſtored to that whereof he endow'd _ 
the Vicar. 40 E. 3. 28, . ns | 
8. But he cannot do this, unleſs for the Poverty of the Parſonage. But it was 
jp E. 3. 28. eh e 
| Civil Law, That Union made upon a ſuppoſed and pretended Poverty, which appear 
a rp poet Cro E. 501. Mich. 33 & 39 Elia BR. in Caſe of Auſtin y Tune. + Mate 


9. Bur if Stranger gives Land to the Vicar ant his Succeſſors, the ;, fur 
Ordinary cannot meddle therewith, 40 E. 3. 28. b. e 
e | 8 . 5 cites 8. C. Per Mombray, 


10. Ik an Abbor, being a Parſon appropriate, be Patron of the Vicar⸗Godolph. 
age, and preſents tu the Vicarage by Name ot a Parſonage, this diſap- RT 11 
propriates the Parſonage, and makes it and the Vicarage but one cite S. C — 
Paärſonage, aud reunites them. 11 . 6. 18. bz, Br Annuity, 

5 | | pl. 44. cites 
8. C. Watſ. Comp. Inc 351. cap 17. ſays this is a Diſappropriation of the Church, Ns the re be 
wo precedent Agreement between the Parſon and the Ordinary to that Purpoſe, and ir ſhall be preſentable 


- 


after. Cites 44 E. 3. 33. b. CES 


11. Ik a Patron of a Vicarage, another being Patron of the Parſonage, Br. Annuity 
preſents thereto by Name of a Parſonage, and his Clerk inducted, yet it pl. 44: cites 
continues a Vicarage. Dubitatur. 11 0. 6. 19, 32. b. TOR 
12. The fame Law, if the King preſents by ſuch Name to ſuch Vi- Br Annuity, 
| Carage, Dubitatur. 11 b. 6, 16, b e 4 had 


13. Ik there be a Vicarage and A (and both are void) and All Appro- 
one preſents his Clerk as Parton, and he ig 10 inducted, this ſhall unite . are 


the Parſonage and Vicarage again. 11 0). 6. 33. ral, and the 
oy | . 3 Church du- 
ring ſuch Time is in Bondage; and therefore by Preſentation is made Preſentative. Per Windham J. 
Keb. 906, pl. 8. Trin. 17 Car 2. B. R. in Caſe of Wilkinſon v. Richardlon.——— Watſ. Comp. Inc. 
Seo 352. cites 8. C. and ſays, It appears by this, that a Laym an hav ing an Appropriation, ma e h | 
priate it by Preſentation, if he be Patron of the Vicarage of the ſame Church, as well as an Eccleſiaſti- 
cal Perſon may, if Inſtitution and InduCtion be had upon it; and it is even ſaid, that ſuch Patron by 
| his Act of Preſenting only to the Vicarage by the Name of a Parſonage, does diſappropriate the 
Church, and unite the Parſonage and Vicarage into one; and cites 11 H. 6. 18. b. 3. 38 H. 6. 20. 
F. N B 35. — And therefore Hohart ſays he is of Opinion, that if Parſon . and his 
Clerk is reſuſed for juſt Cauſe, and Notice given, Lapſe ſhall incur ; for the Appropriation gives him a 
Choice [ The Word in Hab. is (Charge) ] to hold or not, as appears by the Form of an Appropriation 
e 
v Biſhop of Coventry &c But Watſon makes a Quere whether a Diſappropriation be perfected by 
Preſentment, before 3 and Induction had thexeupon ? Ke A BED Lhe 


14. Tf a Parſon appropriate creates a Vicarage, and after the Advow- 
lon of the Church is recovered by Writ.of Right ; the Dicarage is de⸗ 
keated thereby, becauſe the Plaintiff recovers:of a higher Right than 
the making of the Vicarage. 17 E. z. 51. b. 96. 4ST AN <6 
ig. But otherwiſe it is, if he recovers of a later Right than the 
Creation of-the Vicarage. x7 C. 3. | 


. Sh 16. If 


ntment he has renounc'd. Hob i 52. in Caſe of Colt and Glover 


—— 
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. — 
16. If Vicar be of the Dowment of the Ordinary and Patron, all the 
Fraxktciement is in the Parſon ; and otherwiſe in the Vicar, if it be by 
other Title. Br, Dean and Chapter, pl 34 cites 4o E. 3. 27. 

See(H.)pl. 17. 15 R. 2. cap. 6. Enacts that in every Licence made in Chancery 
e arp the Appropriation of any Church, poo an be contained (viz, That the Dig. 
1 R. 2 and Can ſhall ordain (according to the Value of ſuch Churches) a convenient Sum 
4 H. 4 ay t he yearly diſtributed out of the Profits thereof, to the Poor of the Pariſh, hy 
that there he Appropriators and their Succeſſors for ever; and aljo that the Vicar fal 
NN 3 [uficiently endowed. | | 

poi up- 18. 4 H. 4. cap. 12. Enacts that the Statute of 15 R. 2. 6. ſhall be gu, 
on every executed, and Appropriations made ſince that Statute contrary thereunto, ſha 


Appropria- be reformed before Eaſter, or elſe to be void, except Haddenham in the Ij 
tion, yet of Ely. | 


they do not All Vicarages annexed or appropriated ſince 1 R. 2. ſhall be wid. 


Appropria- In every Church ſo appropriate, a Secular Perſon ſhall be ordained View, 
tions Prior to Canonically inflituted and indutted in the ſame, and conveniently endowed (ij 
the making he Diſcretion of the Ordinary) to do Divine Service, inform the People, and 
the ſaid Acts. 1 i ls e 
Arg. Gibb. Lech Hoſpitality there, (except Haddenham aforeſaid) aud no Relig:ons ta!) 
251 Paſch. be hereafter made Vicar in any Church ſo appropriate. 
Gen d in | . | * | 
Caſe of the Biſhop of London and Lewen v. the Mercers Company. 


19. It Vicarage be Erected and Eſtabliſh'd, if No Endowment be Di 
Falio of the Vicarage, the Vicar can't claim any Thing. Per tot. Cur. 
Palm. 426. Paſch. 2 Car. B. R. Cope v. Bedford. : 
20. A Vicar cannot have Tithes but by Gift, Compoſition or Preſcrip- 
tion; for all Tithes De Jure do appertain to the Parſon. Mar. 11. pl. 
29. Paſch. 15 Car. Anon. . | 
F. C.-Sid 447. 21. A Vicarlibell'd for 7ithe of Wood; the Defendant ſuggeſted tor a 
but there it Prohibition, that Time out of Mind they had paid no ſinall Tithes to 
is laid to be 7 | | r | 
tor Tithe the Vicar, but that by the Cuſtom of the Pariſh they were paid to the 
Wood and Parſon. Per Twiſden, It the Endowment of the Vicarage is %, ſmall 
_ Tithe Tirhes muſt be paid according to Preſcription, Mod. 50. Hill, 21 & 
e or 22 Car. 2. B. R. Tildale v. Walter. . 5 5 
(which is a Dye-Stuffe) and that as to the Woad it was ſuggeſted that the "Tithe thereof belonged to 
Fe = ns * not to the Vicar; but this was doubted of, — it is reckon'd among ſmall Tithe 
IKE Hops Q&C. | x 


22. Libel for Tithes by a Parſon, the Defendant ſuggeſted for a Pro- 
hibition a Modus to the Vicar, and that the Vicarage had been eadowed Time | 
_ out of Mind; and it was granted. Vent. 107. Hill. 22 & 23 Car. 2. 
B. R. Robſon's Caſe. 5 0 
23. 29 Car. 2. cap. 8. Sect. 2. Enacts, That Every Augmentation, re- 
ſerved, or agreed to be made payable ſince the firſt of Fune, in the 12th Near 
of his Majeſty's Reign, or which ſhall be made payable to any Vicar or Curate, 
or reſerv'd by way of Increaſe of Rent to the Leſſors, but intended for the Be- 
ut of any Vicar or Curate, by any Archbiſhop, Biſhop, or any other Eccle- 
 foaſtical Perſons out of any Rector impropriate, or Portion of Tithes, ſhalt 
continue for ever, as well during the Continuance of the Eftate, upon whic" 


the Augmentations were reſerved, as afterwards; and the ſaid Rectories, 0 


Portion of Tithes, ſhall be chargeable therewith, whether the ſame be reſerve! 
again or not, and the ſaid Vicars and Curates are hereby adjudged to be in t. 
actual Poſſeſſion thereof for the Uſe of themſelves and their - e Aud 

ball have Remedy fer the ſame either by Diftreſs upon the Rectories impro- 
priate, or Portions of Tithes, or by Action of Delt againſt that Perſon wh 
ought to have paid the ſame. ee * 
Provided that no future Augmentation be confirmed by this AF, which ſbal. 
exceed one Moiety of the yearly Value of the Rectory Impropriate. 


Ever) : 


«tt. 
— — muy 
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Every Archbiſtep, Biſeop, Dean and Chapter, ſpall cauſe every Leaſe or 
(rant, whereon any ſuch Augmentation is made, to be entered in a Book of 
Parchment, to be kept by their Regiſters; And every Dean, or other Eccle- 
fraftical Perſon, ſhall cauſe every Leaſe or Graat, whereon any ſuch Augmen- 
tation had been made. by himſelf or his Predeceſſors, to be entered in the ſaid 
Book, which Entry veing examined by the Archbiſhop, Biſhop, or Dean, and 
atteſted in the Book to be a True Copy of the Original Leaſe or Grant, and 
that the Aug mentation in the ſame *vas intended for ſuch Uſe, ſhall be as a 
Record, a Copy whereof proved by Witneſſes ſhall be Evidence in Law, where- 
upon the Vicars and Curates may recover the Benefit of ſuch Augmentation. 

Where any Archbiſhop, Biſhop, or other Kcclefiaftical Perſon, upon the 
renewing or granting any Leaſe, have made any Agreement for an Augmenta- 
tion for the Vicar ur Curate, and ſuch Augmentation hath for any Time 
been paid, alt ho the Agreement is not mentioned in the Leaſe, ſuch Eccleſiaſ- 
tic I Perſon ſhall cauſe the Subflance of ſuch Agreement to be entered in theBook. 

Such Augmentation ſo entered ſhall likewiſe continue for ever in the ſame 
Manner, as if the ſame had been reſerved by the Leaſe. . 

If any ©ueftion ariſe prin | any thing in this Act, ſuch favourable 

_ Conftruttions, and ſuch farther Remedy, ſhall be had for the Benefit of the 
 Vicars and Curates, as may be had upon the Statutes for Charitable Uſes. 

If upon the Surrender or Determination of any Leaſe, wherein any ſuch 
Augmentation hath been granted, any new Leaſe of the Premiſſes ſhall le made 
without expreſs Continuance of the Aug mentation, ſi ch new Leaſe ſhall be void. 

24 Where the Vicar is endowed, and comes in by Inft:itution and In- 

 duffion, he hath Curam Aniniarum Actualiter, and is not to be removed 
at the Pleaſure ot the Rector, who in this Caſe hath only Curam Ani- 
marum Habitualiter ; bur vice verſa, the Rector has Curam Animarum 
Is and may remove the Vicar at Pleaſure. 3 Salk. 378. Smith 
G 8 | 
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(J) Parſon, Patron, and Ordinary. Their Porver jointly 
in ihe Time of the Parſon. 


1. Darſon Patron and Ordinary may create a Vicarage 8 R. 2, 
11 8 
2. The Patron and Ordinary may charge the Church, in Time of Vaca- And the Par- 
tion for ever with an Annuity, or ſuch like, Br. Charge. pl. 38. cites ſon may 


| x | charge with 

8 E. 3. 26. & Fitz. Releaſe 57. ent of the 
| „„ RIO . . Patron and 

Ordinary. Br. Charge. pl. 38. cites Littleton, Diſcontinuance. 


3. If a Parſon, Patron, and Ordinary grant Land to 7 F. diſchar ed of 1 Rep. 44 'P 
7ithes he ſhall hold it diſcharged. Per Doderidge J. Cro. C 


| L : ſhop of 
15 Jac, B. R. in the Caſe of Doubitoſte v. Curteene. | Wincheſ. 
Hcb. 297. per Hobert Ch. J. in the Caſe of Slade v. Drake, = 


pI 


(Y) Patron and Ordinary in Time of the Parſon. Their Px 0 
Power in Time of the Parſon ſeverally. Patron. 
1. FF a Pan recovers an Annuity againſt a Parſon, and after releaſes See (L) pl. 
J co the Patron during the Time of this Parſon, this ſhall extin⸗ 


20. 


— " — 


— 
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— — 7 , : 2 | | CS 
20. 5 mention whether it was in Time of the J2arfon, or in 
TRY I 5 But the Scire kacias ts brought againſt the Succeſſor, 
ure this. 880 | 
5 ent) the Time of the Parſon the Patron has not any Revyer. 
fon in the Glebe. 8, D. 6. 24. b. N | 
3. In time of the Parſon the Patron has nothing to do in the Church, 
11. D. 6, 4. b. | | | 
| : 4. Ik the Patron grants a Rent by Fine out of the Church it being 
Rep. 191 full, and after the Jncumbent dies this Charge ſhall not bind the 
Cap. 17 812 | 
cites S. C. Kt wee ; rn the Parſon and Ordinary were not Parties 
F. I the Patron grants a Rent out of the Church it is void g. 
n himſelf; Becauſe he has nothing in the Church. 38, E, 
3+ 4, U. : | 858 4 
tk = . Tf there be a Dean of the Free Chapel of rhe K ing of the Collation 
* Fitzh. Abr of the King, and he has an Advowſon appropriate tu htm, another who 
9 bez. has Right to the Patronage of the Advowſon may releaſe all his Right 
but I find no to the King, and this thall be good Releale in the Patronage of the 
ſuch Year in Ring. 33. E. 3. * Aid of the King 103, a bonds 2 | 
the Year J. In Scire facias upon a Fine, it was agreed per Knivet and K irton, That 
Books. EAST,” | | 8 | nh | 1 * g 
a Fine levied by the Patron alone of a Rent out of the Land of the Ge 
without the Parſon, 1s not pod to bind the Parton, and this ſeems to be 
where a Parſon was at the Time of the Charge. Br. Charge. pl. 11. cites 35 


Godolph. 


But note, 8 Debt againſt the Succeſſor of the Parſon upon a Grant of an Annvity 
T har it ap- þy his Predeceſſor by Afſent of the Patron aud Ordinary, and tor Non-pay- 
e the ment to forteit 408. Nomine Pene, and Debt was brought of the Penalty, 
1 at a Grant by Aſſent of the Patron and Ordinary ood 55 
fol. 41. that and ſo ſee that a Grant by Aflent of the Patron and Ordinary, 26 as good os 
the Grant if the Patron and Ordinary had confirmed it. Br. Charge. pl. 13. cites 7 H, 6. 
Was ri . 19. And here with agrees Littleton tit. | | 
pd "ob Ordinary made another Deed, bur it is not expreſſed if it be a Confirmation, nor what 
Form it contains; But fee the ſame Caſe Anno 8 H. 6. & 28. it appears that it was a Confirmation, Br, 
Charge. pl. 13. | | tk . | | | | 


9. Note for Law, That the Parſen cannot charge without the Patron and 
Ordinary, [or] Dean and Chapter, where the Biſhop is Patron, & e contra it 
ſeems where the Biſhop is only Ordinary and not Patron; and ris faid elſewhere 
alſo that the Patron ought to have Fee Simple, and this in his proper Right, as 
appears here by the Caſe of the Dean and Chapter with the Biſhop, 
where the Biſhop is Patron, and in the Caſe of Hill for the Parſonage and 
lebe of Stoke upon Tyerne in the County of Salop. 33 H. 8. where the 
Parſon, Patron, Dean and Chapter made the Aſſurance; Quod nota; and 
therefore it ſeems, That the Biſhop was Patron there; And the Diverſity 
is, That where the Biſhop is Patron he hath Intereſt in it, but where he is on! 
Ordinary he has Fudicial Power, but no Intereſt, Note the Diverſity. Br. 
- Charge pL. 40. cn LESS EEE ooE 1 
10. It was agreed by 3 of the 4 Juſtices, that Parſon has Fee Simple in 
Jure Eccleſiæ, and that Haſt lies not for the Patron againſt the Par0i. 
YT ( SS © ETD 
11. If Patron confeſſes Action of the Land, a Furis Utrum lies for the 
Succeſſor; per Brook. But this ſeems to be, where no Aid was prayed. 
Br. Faux. Recov. pl. 41, eites 12 H. 8.7 | 
But Brocke 12. Per Pollard; The Patron may have a Writ of Error and Attaiil 
2 of a Recovery had againſt the Parſon. Br. Faux. Recovery. pl. 51. cites 
not woe 12 H. f. . g 
Law; For | 


it is given to the Succeſſor, and the Patron has not the Franktenement nor Reverſion, but the Franitonemer! 
is in Abeyance Ibid. e | | CO | 


1 


— 


m_— 
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(L) Patron and Ordinary in Time of Vacation. Their 
Eſtate and Power in Time of Vacation ſeverally. & Penfions 
Patron, 


x. uring the Vacation, the Franktenement of the Glebe is not in The Ordina- 


JD the Patron, 8 0:6. 4 l. ps 
of the Glebe in the Time of Vacation, becauſe it is Sanctuary, Et Non Negatur; bur where the 


urch is diſſolved, the Patron ſhall have it. Br. Dean &c. pl 33. cites 9 H 5. 9. 


2. But it is in Abeyance. Litt. 144. And a Free- 
| | er. 
in Abeyance in n other Caſe, but only in the Caſe of the Parſon of a Church. D. 71 pl. ra in Caſe 
of Withers v. Iſham.- It is the ſame in Caſe of a Biſhop, Abbot, Dean, Archdeacon &. Co. Litt. S. 
647.342 b.— See Abeyance. | | | | 


z. The Patron has the Franktenement in Right during the Va⸗ The Patron 
cation. 8 ID. 0. 24 ns 24 | FE has bur Jus 


Preſentandi, 


and has no Intereſt. Arg. Cro. ] 53. Mich. 2 Jac. C. B. in Caſe of the King v. the Biſhop of Winton 


| and Campion. 


4. The Patron ſhall not take any Benefit of the Glebe during the Though the 


Vacation. 8 . 6. 24. b. eee _ 


ing the Vacation are in the Incumbent upon his Irduction, ard not due to the Patron or Ordinary; (For 


it the Patron enters upon the Church in Time of Vacation, he thereby is not any Diſſeiſor, ror gains 
any Right. Sav. 18. LI. 46. Palch. 22 Eliz J) yet the Patron ard Ordinary have ſuch an Intereſt in the 
Revenues of the Church as that at Common Law they might have charged the ſame in Time of Va- 


cation, which would have bound all ſucceeding Incumbents, becauſe no other had any Intereſt at that 


Time, but they only. Watl. Comp. Inc. 8vo 748. cap. 48. 


5. Ik the Parſon leaſes at Will the Parſonage and reſigns, (by Treſpaß of a 


which the Will is determined) the Patron cannot enter upon the Lei- 4 f 


lee and ouſt him, (tor he has the firſt Poſſelſion, and the JÞatron Chant mia, 
has no Right to the Profits) 8 H. 6. 9. Admitted, I Tharthe 

| | TY Cloſe was the 
CI urch ard of D. and the Heuſe was the Church of D. and the Defendant is Patron, and A. the Parſon there 
leaſed the Parſonage to the Plamtiff at Will, and after the Parſon reſigned, and the Defendant as Patrcn 
preſented, and the Biſhep inquired of the Right of Patronage in the Chuck, and the Defendant as Patron en- 
tered to head his Evidence to the Patronage, and the Plaintiff by the Leaſe above held himſelf in &c. 
which is the ſame Treſpaſs &c. Judgment fi Actio; Ard by ſome it is no Plea for want of Colour. 


But Strarge ard Martin Juſtices, vaid clearly, that it is a good Piea. And the Reaſon ſeems to be, be- 


cauſe Lay Gents cannot know the Law that the Leaſe is void by the Reſignation. Br. Treſpaſs, pl. 121, 
Cites 8 4. 6. 9. 555 | 5 | 


6. The Patron ſhall not have any Action for Treſpaſs done in the 
Tune of Hacation, 1110). 6. 4. v. „ ay 

7. After the Death of a Prebendary, the Dean and Chapter ſhall have 
the profits. 33 E. z. Aid of the King 103. per Thorpe. e 

8. After the Death of a Dean of a Free Chapel ot the King, the King N Roa 
ſhall have the Profits of his Ocanry 3 For it is at the Election of the s cas 
Ring, whether he will collate a Mew Dean. 33 E. 3. Ald of the cite, Ss. C 
Uing 103. per Fit. 8 8 JVVVVVCCV 
9. Bur if the Dean had a Parſonage appropriated to him, the king P 
— * have the Tithes and Profits thercof. 33 E. 3. atoretaud. I 


Inc. 8vo. 48. cap. 40. cites S. C. 


10. Tf a Pan has en Annuity, out ofa Parlonage, and he releaſes * Br. Deane 
to the Patron in Time of Vacation, thts ſhall extinguiſh the Annuity. 3 5 

X s C1res - „ —— 

21 D. 7. 41. Co. br Forde 81. b. 5 Br. Rcleaſes, 
f 11 Sf pl. 33. cites 


74S. cap. 40. 


Watſ. Comp. 


— 


* . 7 — . — 
K * Sd . - reg. = 
n 422 D * * r * 3 = WA oc age y 0 
— 


eee 


8 » Ser. Y — * 
I tp, Wee ped r or 


Tm 


F2 
Ws: 
Tg. 
1 
1 
FX 
4 
LE. 
$3 
$1 
1 
TY 
17 
1 
o 
5 
| 


iy OI ans ere un nr PPE ori 4 


— e 
4 i = 


Lye — N 4-700 x 5 1 — b > 4 
e ro ITT REG Tr REI ID” IT 


— 
oy r 
5 _ 2 9 R l 
ey og, * oh _ — N r _— . of — 
r * — 792 - — 2 q g * 
2 a 3 8 = - py 8 * 
5 ES 


YI: Les 


cap. 40. cites 


td 


* 
TO — = ﬀH EE Ne Hee 


310 [Preſentation.] Parſon. Patron. 


8. C.. C. cited 5 Rep. 81. b. Paſch. 37 Eliz, C. B. in Ford's Caſe S b. 5 Rep. 71. a Paſt, 
24 El in YL, or's Caſe, cites 40 E. 3. 22. 18 E. 3. Avowry 77. 13 R. 2. Avowry 89. 14 H. 4 ; 


Recordare longe, — —— Watf. Comp. Inc. Svo. 748. cap. 40 cites S. C. Co. Litt. 266. a. 8 PP 4 


that it is good in reſpect of Privity. 

11. If a Judgment in Annuity was againſt a JIatfon, and after 
in Time of Vacation he releaſes to the Patron, this hail Lrtingiiſh 
the Annuity, 8 ). 6. 23. b. (But it does not appear whether the 
ry ms in Time of Vacation or of ]Slenarty) Vide 7 H. 6. 38. 

+ 41 C. 3. 20. | og 8 | 
12. But if a Man who has Right to the Glebe Land releaſes to the 
tron in Time of Vacation all his Right it ts not good, becauſe the 
8. CC“ FPatroihasnot any Eſtate tn the Land. 8H, 6. 24. b. may be collected. 


Watſ. Comp. 
Inc. Svo 7 48. pa 


(M) Ordinary. [His Porver in Time of Vacation. 


NE . JN Time of Vacation, the Ordinary may ive Liberty to any 


to hold the Parſonage for a certain Time (betore a new Incum- 
bent be) 8 Y. 6. 9. (This was before the Statute ot * H. 8. cap. which 
ordains, that rhe Ordinary ſhall ſequetter.) 
2. The Ordinary ſhall have che Eſplees and Profits during the 
Avoidance. 7 Y. 6. 39. 11 H. 6. 4. b. | 1 | 
3. In Time of Vacation, if a Man has the firſt Poſſeſſion of the 
Parſonage, yet the Ordinar may give Power ti another co inquire of 
the Right of the Patron in the Church, upon a Prefentment to him, 
and the Commiſſtoner, and they who go there to thew cheir Right 
to the Commifſſioner, ſhall not be Treſpatiors. 8 I, 6. 9. Gs 
Br. Quare 4. It the King be Patron, and does not preſent to the Church, which is 


Impeclit, pl. void, within fix Months, the Ordinary ſball not preſent, but thall ſequeſter 


90. Cites 
8. C 


the Profits, and find one to ſerve the Cure till the King will preſent one. 


S. C. Cited Per Keble. 14 H. 6. 21. 
Arg Roll. ht 


R. 453. Hill 14 Jac. in Caſe of Colt v. Glover.——The Ordinary may ſequeſter a Church Donatice, if 

the Patron does not preſent. Arg. Roll. R. 453. in Caſe of Colt v. Glover; cites 3 Jac. Gaer v. . 
5. During the Vacation the Ordinary may make a Leaſe, | Arg. Roll. 

R. 453. Hill. 14 Jac. in Cam. Scacc. in Caſe of Colt v. Glover, 


— 8 — — — — 


As is: Mar- . * 3 : 
ters of Pro- | (N.) Proviſion. 
viſions &C. | MV nat | 


for 8 IF the Proviſee of the Pape has Poſſeſſion of the Church before 
Pope, it may 


Ireſentee of the King, he ſhall be preterr'd ; but if the Pre 


Uſe to inſert 

any Thing * 8 D. 4. 21. 

more here | | ” | = 3 | 
than only to refer to the Statute 25 E. 3. and other Ancient Statutes made to reſtrain them, —— * Jr 
' Preſentation, pl. 12. cites 8s. COC. 8 | Se | 


be of little een ot the King has che firit Poſſeſſion, he ſhall be preferr'd. 


(O.) Advowlon. 


— D —__ 
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2 SeeAdvowſon, 

(O.) Advowſon. * at. | * An Advow- 
| | | a ſon, or as the 

Term is, Jus 


I, A Dvowſon is Jus Mixtum, becatife the Commencement of every Parrovatus, 
Preſentment commences by our Law, as by Preſentment ot eſt ay 
the Lay Patron; and by the Law of the Church takes Effect, as bye 


. 15 r , ali quem in- 
Ability, Mon ability, or Criminoſus, which appertains to the Ordis girkencum 
nary. T 34 I), 6. 40. Per Aſhton. | | 8 8 ad age 

cum C- 


cleſiæ ſimplex & vacans; and of other Reſpects, the Cauſes and Incidents of Advowſons, is deſcribed 
more amply in ſuch Manner, Jus Patronatus eſt jus Honorificum, Oneroſum, & Ucile. In Effect this, 
A Patronage or an Advowlſon, is a Right to preſent to the Biſhops or eee a fit Perſon, by him to 
be admitted and inſtituted into a Spiritual Benefice when it becometh void; and he that has ſuch Right to 
preſent is called Patron, who is thus deſcribed; Patronus eſt defenſor Eceleſiæ, qui habet jus præſentan- 
di Epiſoopo aliquem, vel aliquos in aliqua Eccleſia, & in ea ab eo inſtituatur. And he is ſo called, De 
Patrocinio, of Defence; becauſe he ſhould defend the Church, or a Similitudine Patris, quia 
ſicut Pater filium, fic Patronus Ecclefiam, de non eſſe, deducit ad eſſe. He is called of Old Granvile 
Ad vocatus; as that he ſhould ſay, an Advocate of the Cauſes of the Church; and therefore the Inheri- 
tance is called Advocatio, or Advowſon, or is deviſed De Vocando; becauſe the Patron hath Power 
for the Preſentment of a fir Perſon, by the Name of his Preſentation. Dod. of Adv. 3. 4. Lect. 1. 
Dad. of Adv. 3. cites S. C | | | 


(P) Chapel. tm be. 

I, A Chapel of Eaſe is where there is a Church Parochtal in the 

| lame ]artſh, and the Sacraments aduuniſter'd in the Paro⸗ 
chial Church, and not in the Chapel. 8 0. 6. 322. = 

2, A Church Parochial cannot be a Chapel. 8 I». 6. 37. | : 
3. The Chapel of Eale belongs to the Church Parochial, and Par⸗ <A >. 
ſonthereof, 8 H.s. 322 | 5 „ Fol. 341. 
4. A Chapel is not a Temporal Inheritance, as an Advowſon is. Arg... 
Sti. 101. cites D. 83. 9 | | 
F. A Chapel is ot conveyed in Fines, and Recoveries and Entries, by 
the Name of a Tenement, nor in any judicial Proceedings; bat Tenementa 
in a Grant may contain a Chapel, Arg. Sti. 101. Thin v. Thin. 
6. The Nominee to, a Chapel of Eaſe muſt have the Biſhop's Licence, 
but who ſhall nominate whether the Patron and Rector of the Mother- 
Church, or the Builders, was not determin'd. Gibb. 158. The Caſe of 
the Chapel of St. Joh:s in Holborn Pariſh, „ 5 


8 


(Q) Advowſon. Spzritual pan Mat ſhall be ſaid 


a Spiritual Promotion. 


1, A Deanry is a Spiritual Promotion, and not Temporal. D. 10 8. ?. 3 Rep 
El. 273. 37. By all the Juſtictes. „ 

ac. in the Pariſhioners of St Alphage's Caſe.— In Caſe of Fairfield and Gapre, Williams faid that 

nights have been Deans, and have had Deanries, but tis by the Special Diſpenſation of the Arch. 
biſhop, and that he hath ſeen ſuch Licences. D. 273. pl. 35. in Marg.—Yelv. 61. Paſch. 3 Jac. B. R 
in the ſaid Caſe of Fairchild v. Gayer, tis held by all the Juſtices, That Deans may be Laymen 8 
cauſe the Function is Temporal, And yet Williams J faid, That Laymen, who have Deanries ought 
and always have had Diſpenſations from the Archbiſhop.——Brownl. 202. S. C. and P. Dean and 
Chapter are a Body Spiritual, and annexed to the Biſhop throughout all England. Per Hobart Ch. I] 

ut Winch doubted, and ſaid that a Dean may be a Layman, which Hutton conteſs'd, and ſaid thar 1 
was the Dean of Durham, by ſpecial Licence and Diſpenſation of the King, but that is a rare aud a ſpe- 


Clal 


. _——_ 
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cial Caſe, ard is not common ard general ; and therefore not to be brought as an Example, which was 
granted by Hobart Ch J. Winch. 65. Paſch. 21 Jac. C. B. Brigg's Caſe. 


— 2. It the Nomination and Patronage of a Deanry be appointed to 
the King, his Heirs and Succellors, and he appoints a Dean, pet this 
is a Spiritual Dromotion. D. 10 El. 273. 37. 
3. Clerk of a Pariſh is not. 13 Rep. 70. Paſch. 8 Jac. C. B. The Pa. 
rithioners ot Sr. Alphage's Caſe. | ; 
4. Church-Wardens are not. 13 Rep. 50. in the Pariſhioners of St. A]. 
pbage's Caſe. LIES: 
J. The Lecturers in Cathedral and Collegiate Churches are of the Num. 
ber of Eccleſiaſtical Promotions. Watſ. Comp. Inc. 250. cap. 14. 


— — 


fee Dona- (R) Advawſon. Donative. 
tive. 125 | WER, | 
See (5) pl. 4 1. X Donative of che Gift of the King may be with Cure of Souls, 
e ee as the Church of the Tower of London ts a Oonative of the 


©C. Be > © Gift ofthe King with Cure. Mich. 9. Car. B. K. between Lerche, 
Name of und Macka/ler, per Curiam, where Inkormation was brought upon 
Bowderok v the Statute of 31. Eltz, of Simonp, for 2 him to be 
(ner promoted to the laid Church of the Tower kor Ponep. c per Cu. 
33 8. C. klam it lies. hs, = 

By Name of | | | | | | | 
Mackaller v. Todderick—-Cro. C. 353. S. C.-—Cro. C 361. S. C— — Jo. 143. S. C. by Name of 
Todderidge v. Mackalley Ws | | | | 


c cited 2, A Church Parochial may be a Donative, and exempt from otdi: 
vow Par. nary Juriſdiction, and the Jncumbent map“ retign ro rhe Patron, and 
teCiſm of not to the Ordinary ; Nor can the || Ordinary viſit, but the Patron 
the Biſhop of VV Commilſioners to be appointed by him. Co. Litt. 144. cites Þ. 1. 
London v. Id. B. R. Rot. cor. between Fairchild and Gager, in Treſpaſs for 
 theAnorocy the Rectory Parochial Donative of St. Burien in Cornwall, Be. 

* 'The "BY ſolved. | | Fl | | 
ſignation is good both in reſpect of the Thing reſigned, and of the Perſon to whom it is made; 
For it being a Donative, and exempt from ordinary ſuriſdiction, the Reſignation cannot be into his 
Hands, and the Incumbent ſhall not be conſtrained to keep the Church whether he will or no, if the 
Patron v ill not accept it, and becauſe there is no Perſon to whom the Reſignation can be made, but only 
into the Hands of the Patron it is good Per Cur. Yelv. 60. Paſch, 3. B. R. Fairchild v. Gayer,— 
-—— BRrownl. 201. S. C— Mo. 765. S. Cra. J. 63. 8. Cc. | 

The Ordinary has nothing to do with a Donative; which may paſs by Gift to the Parſon without 

Inſtitution or Induction, as is ſaid 8 Aſſ. 31. And the Donatives of the King are out of the Juriſdiction 

of the Ordinary, and not viſitable by him. Day. Rep. 46. b. Paſch. 5 Jac. B. R. in Ireland, in the Dean 
and Chapter of Ferres Caſe. No rr None epi Ar My: e | 


Sc, 4, But in ſuch Caſe of a Donative Parochlal a Ban, who 1s 
Wars Comp. merely a Layman, is not capable thereof, but a Clerk {nfra Sacros 


Inc. Syo. * i 5 of . 
Fes cap 14 Ordines is; For tho he comes in by Lay Donation, and nat by ad 
- Wats miſſion and Inſtitution, yet his Function is ſpiritual. To, Litt. 6 
Fel Tac. the lald Cale of St. Burien laid to be Reſolved, „ 
| 206 8 15. cites 8. C —Popham Ch. J. ſaid, That tho' a Church Donative in the Execute 
of the Charge be ſpiritual, vet the Patron may collate a mere Layman as well as the King may make # 
Temporal Man a Dean, Quod ſæpe accidit ; But Gandy, Fenner, Yelverton, and Williams cots 
Yelv. 61. Paſch. 3. Jac. in the Caſe of Fairchild v. Gaier. 8 | | | 


On 
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8) Advowſon. Church with Cure. What was « Church 
with Cure. | And ho ſhall be ſaid to have the Cu- 


ram Animarum. 


| | | | | . a Church 
1 A Prebend is not with Cure of Souls, 29. E. 3. 44. Ad- te 
mitted, | | _ Cuſſex has a 
2. Ik there be a Vicarendowed, who is Preſentative, and a Parſon Parſon and 
Preſenrarive, it ſeems that the Parſon has not the Cure of Souls % . 
but the Pticar, 5. E. 2. Quare edit 165 . per ]Paſton, | mitted, inſti- 
| ETD | tuted and 


inducted and Both bave Houſes there. In Ejectment for the Rectory it was inſiſted for the Vicar, That the 
Vicar pays Synodals and Procurations, and other Charges of the Viſitation only, and <vas Attendant upon the 
Ordinary, and reads divine Service, and officiated there, which the Parſon di1 not above once or twice in the 
Year ; And ſeveral ancient Inſtitutions and Inductions of Vicars were produced, but they cculd not ſhew the 
Endoxvment itſelf ; On the other Side it was inſiſted for the Right of the Parſon, that all Sine-Cures are 
ſuch either in reſpect of the Inability of the Parſon as Impropriators, or in repect of Privilege of not 
being viſitable, That it could not be a Sine Cura as to him, becauſe he was * — by the Ordinary, 
and therefore viſitable by him. It was agreed per Cur. That as well Parſon as Vicar may have Curam 
Animarum within the ſame Church; For there may be two diſtin& Patrons and two diſtinct Incum- 
bents of the undiyided Moieties of the ſame Church ; And they paid no Regard to the Caſe in Roll Pre. 
ſentment 341. For both being Preſentative, the Cure Prima facie is in both; And whether Halitualiy in 
the Parſon, and Actually in the Vicar is Matter of Evidence, ſince every one that is inſtituted has Cure, 
tho (Accipe Curam tuam & meam) be not in the Inſtrument of Inſtitution, in which Obſervarion Lord 
Coke [Co. Litt. 334) is miſtaken. Sid. 426. Mich. 21 Car. 2. B. R. Clarke v Pryn & Clark v. Heath. 
Note, it was ſaid, That there are ſeveral Churches in England which have Vicars endowed with Cure, 
and yet the Parſon has concurrent Cure, and both take the Oath of Canonical Obedience, and both are ſubject 
to the Ordinary as to their Lives, Doctrine, and Repairs of Houſes &c Ihid. 427 - And after Confe- 


rence with Sir George Palmer the Atrorvey General, he ſaid, That the Law had been taken be fore to 


be, that every Inſtitution ſuppoſed a Cure of Souls, yet by his Experience in his Office he found, that 
_ the King had ſeveral Donatives in Wales, and vet the Parſons thereof are preſented and inſtituted by the 
 Biſhopas well as the Vicars ; But he intends, That the Vicars are inſtituted to all the Spiritualties, and the 
Parſons to all the Temporalties, except ſuch <vheveof the Vicar is endowen; And ſaid he had ſeen two P-ece- 
on _— the Antient Charters in the Tower to that Purpoſe. Ibid. — Vent. 15. S. C. by Name of 

cath v Prynn, | . = . 

A * and Vicarage are two diſtinct Eccleſiaſtical Penefices, and the Parſon and Vicar have Curam 
Animarum, the Parſon Habitualiter, and the Vicar Actualiter. Per Noy Arg. Cro. J. 518. in Caſe of 
Britton v. Wade. cites 31. H. 6 14. 17. E. 3. 76. 5 E. 2. QuareImpedit 165. 


3. Ik an Abbor, or ſuch like Spiritual Man had been Parſon Ap- 
propriate beto:e the Statute of Monaiteries, he ſhould have the Cure of 
Souls; For he differs trom another ]Iarion only in this, That he 
oy {Parſon perpetual, and the other but for Life, Com. Grendon. 

4. A Donativeof the King may be with the Cure of Souls, as the (82 ol . 
Church of the Tower of London; This ts a Oonattve with Cure, and © _ 


oe the Gift * ofthe Ring; For till the Time of King John all VI.. 


ſhopricks in England were Oonatives, and ſo they are at this Day 


in reland. M. 6. Car. B. N. between Fletcher and Mackaller, pet S. P. * | 
Curiam, in an Information upon the Statute of Simony, for taking , Kind or 


5 the Church ol the Tower (being a . onative of the King) for Money. Churches, 


EY | which are 
neither Preſentative or Donative, but Stipendiary, and yet have Cure of Souls; as if there be an Impro- 


Þriation, and it has no U icarage, but only a certain Stipend is given 1 to him that ſerves the Cure, 
M 


_ _ is meerly Dat:te, and at the Pleaſure of the Impropriator. 6 


od. 230. in Caſe of Jacob v. 
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(T) Patron of an Advowſon, who; and how conſidered. 
Where one has the Nomination, aud another the Pre- 
ſentation. * 


I. IN Quare Impedit, the Plaintiff counted upon Fine, by which J. N. 

I granted to W. P. and his Feme and their Heirs, That as often as thy 

Chapel of B. voids, they ſpall preſent a Clerk to the Grantor, or his Hers, 

and that they ſhall preſent him over to the Biſhop 3 And per Curiam this is 4 
Gra:.t of the Preſentation, bur becauſe it came to the King by Eſcheat, 

and he counted as above, but did not fſhew if he preſented to the Grant, 

and he refuſed to accept it, or if he accepted it, and would not preſent over 

to the Bithop, therefore it was Uncertain, and was Amended; and fo ſee 

that the Grantee was Patron, and theretore he ſhall not be put to Writ 
of Covenant againſt him, who oughr to preſent over, but ſhall have 

| Quare Impedit. pl. 99. cites 24. E. 3. 9. . 

Dod. of Adv. 2. In Quare Impedit the Plaintiff counted, that the Abbot of B. Time 
&7. Lect. 12. 9 of Mind, and his Covent, have uſed to elect one of their Monks to be 
thinks the Prior of C. which is a Cell to the Monaſtery of B. and preſent him to the Au. 


Law to be ceſtor of the Plaintiff whoſe Heir Ec. and that they have uſed to preſent him 


thus: It one oer to the Ordinary, and alleg*d Preſcription therein, and alſo Sei/in, by 
erte Preſentation of one T. B. who was admitted, and that their Preſentee 


another the 10 admitted is dead, by whoſe Death the Church voided, and now the 
Preſentation, Abbot has preſented immediately to the Biſhop, without preſenting 


and the. him to the Plaintiff, and fo diſturb'd him, to the Damage &c. And it 


Church be- 


„ ſaid there that Preſcription is ſufficient Title of itſelf; for it /#ffices to 


if the Lapſe ſay, that he is Lord of the Manor of C. and that all the Lords of the ſaid 


| incur, and Manor Time out of Mind, have preſented. And per Skip. Diverſe Pie- 
| he that hath ſentments in Quare Impedit are double; and the Defendant ſaid that 


hath the I'ime out of Mind the Abbots have preſented immediately ro the Ordi- 


only preſents bary, and after have uſed by their Letters to certify it to the Earls of | 
to the Biſh- H. whoſe Heir the Plaintiff is, requiring them to be favourable to 

op, before them, by which T. B. was ſo preſented by the Abbot to the Ordinary, 
_— IE 6 and inſtituted and received Abſque hoc, that he was received and inſtitut- 
of the Lapſe, ecl at the Preſentment of the Earl Anceſtor of the Plainritt; Priſt and the 


without any Plaintitfe contra; and fo it ſeems here, that if the Count is true, the 


; Nemication Plaintiff is Patron, and not the Abbot; quære. Br. Quare Impedir, pl. 
of the other, i N 


the Biſhop in 101. CITES 24 E. 3. . 


this Caſe ought, and is bound to admit his Clerk, that he ſo preſenteth as the Clerk of the Patron him- 


' ſelf. It Reſpect be had of each other, then are they both Patrons after a Manner, and by Injury offer- 
ed by every of them to the other, one of them may puniſh the other. As if he that hath the Nomina- 


tion will preſent immediately to the Ordinary, he that hath the Preſentation may bring a Quare Impedit 


or a Writ of Right of Advewſon againſt him, as his Caſe requires; ſo if he-that hath the Preſentation 
_ refuſes to preſent the Clerk nominated to him, or preſents one himſelf without Nomination, the other 
| ſhall bring a Quare Impedit or a Writ of Right againſt him, and his Writ ſhall be Quod permittat ip- 


ſam præſentare &c. but in his Declaration he ſhall declare the ſpecial Matter And tho' the one has 
Mit to the Bijvep, yet this ſhall not Ouſt the other of the Poſſeſſion, And if the Parſon makes a Leaſe or, 
arge, this Charge ought to be confirmed by Both; but in Writ of Annuity brought againſt 
8 Preſentation ; For this is in the right. Mo. 49. 147. 


The Writ 3. Quare Impedit the Plaintiff made Title, becauſe Fine was /evied le- 
5 ought 5 * tween F. NM. and the Abbot of B. of the Advowſon, and the ſame Albit 

N . be granted by the ſame Fine, that F. N. and his Heirs, at every Avoidance, 
præſentare; ſpall name to him his Clerk, and he ſhould preſent him over to the Biſhop, and 
but his De- alteged Seijin accordingly, and that the Church is void, and he named a 


clavation 


| ball be Shes Clerk to the“ Abbor, and he would not preſent him to the Bithop, by 


cial, viz, Which he brought Quare Impedir, and it was Quod permittat ipſum No. 
That the minare Clericum &c. where it ſhould be Preſentare Clericum ; and 
Plaintiff therefore the Writ was abated. Br. Quare Impedir, pl. 56. cites + 4 H. 
ought to no- e eee — * _ | 
minate one, + 4 ” 


and 
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and that he ought to preſent him over to the Biſhop, and the Mrit to the Biſhop upon a Recovery by the 
Plaintift ſha/l be, Quad Epiſcopus admittat Clericum ad Denominatianem &c. Dod. of Adv. 65. Lect. 12. 
All the Editions of Brook are (Eveſque) but it ſeems is ſhould be (Abbe. [H It ſhould be 14 H. 
4 10. 11.] 1 0 | . 9 


4. If a Man grants to 1 that J Gali name a Clerk, and he ſpall 7 S. C. cited 


him tothe Ordinary, I am Patron ; but if he grants to me, that I ſhall Dod of Adv. 
e two, and he ſhall preſext the one, J am not by Nan that he : t. 
name Iwo, JAKE one, 1 am not Patron, by reaſon that he but nuſprint. 


has the Election; and Graut of Nomination and Preſentation is all one. ed, as 14 E. 
Per Juſticiarios. Brooke ſays, Quzre in whoſe Name the Letters ot 4+ (26) 
Preſentation ſhall be made. Br. Quare Impedir. pl. 133. cites 14 E. 4.2 whereas 


wh 1 | | * there are not 
ſo many Folio's tn that Year ; but it ſhould be 14 E. 4. 2. b. and the Miſtake ſeems to be by turning 


the (b) into (6) ——— [Put] if a Man grants to me, that I and my Heirs ſhall name the Clerk to the 
Church of D. as often as it voids, and that the Grantor ſhall preſent the ſame Clerk to the Ordinary; In this 
Caſe I am Patron, and ſhall have Quare Impedit. Br. Quare Impedit. pl. 144. cites 14 H. 4. 11. 


F. Tf he that hath the Nomination preſents to him that hath the Pre- 
ſentation, he that hath the Preſentation may diſturb in two Manners, ei- 


ther by refu/ing the Parſon nominated, or Y preſenting ſome ct her himſelf 
that is not nominated. It he * refuſe to preſent him that is nominated to „It the Pre. 


him, and Suit be commenced without any actual Preſentation made by him ſentor re{uſes 


felt, then the Writ to the Bithop of him that hath the Nomination ſhall e ths 
be, That he 2 recover his Nomination, and that the Biſhop ſhall admit tic Nanning. 
. ſuch as the other hath nominated to the Prefentor, according ro his Grant tor, no Acti- 
of Nomination; bu4 if the Diſturbance, upon. which the Suit is granted, on lies. Mo. 
be, hecauſe the Preſentor, that ſhould preſent the Parſon nominated, hath $52. Paſch. 
preſented fume other binſef without Nomination, then the Nominator 2 * go” 
thall immediately, without any Nomination at all ro be made to the Ford v. Hoſ: 
other that hath the Preſenration, {have Writ] to remove the other Incum- kins. 
bent. Dod. of Adv. 68, 69. Lect. 112. „ 
6. If one hath the Nomination, and another the Preſentation, it ſuch 

Right of Preſentation accrues to the King, he that has the Nomination ſhall 

nominate to the Chancellor ſtill, who in the Mam of the King fball-preſeut to 

the Ordinary. And if the King preſents without any ſuch Nomination, the 
Nominator thall bring his Snare Impedit againſt the Incumbent only, 
_ the King cannot be termed as an Uſurper. Dod. ot Adv. 69. 
J. If a Stranger preſents, he that hath the Nomination and he that hath 

the Preſentation thall join in Quare Impedit; the Book ſays, that each of 
them ſhall have Quare Impedit. D. 48. pl. 17. Marg. cites P. 5Eliz. 


— 
F —— — . _4 3 — — — — — 4 —— 


6 "(05 ae v 
1 HE Incumbent, after a; Recovery. agazaft him. in Lars Impedit 


en, continues. Incumbent de facto till Prefeutment by the Recoveror. 
2 Roll. R. 62, Mich. 12 Jac. B. R. in the Caſe of Whiſtler v. Singleton. 

2. Where there is an Avoidance de Facto, and the K:ng, ſuppoſing he 

hath a Title to preſent by Lapſe, doth accordingly preſent, when in Truth 

he hath no ſuch Title, and a Recovery is had againſt him by one who had 

no Title; tho? he which comes in by ſuch Lat is not Incumbent, nor 

gains the Patronage, yet he is an Incumbent as to all Eccleſiaſtical 

Things (viz.) To have Offerin , Tithes &c. Hurt. 66. Mich. 21 Jac. 

The ſecond Reſolution in the Caſe of Rudd v. Biop of Lincoln. 85 
3. It the King preſents and miſtakes his Title his Preſentment is void, But where : 

and the Preſenree is no Incumbent. Arg: Her: 5x. Mich. 3- Car. C. B. ſuch frelen- 


r = ; . rec inthe 
in Thomſon's Caſe. cites & Rep. 26. Green's Caſe. — Princigal 
. Caſe ſu'd for 


Dilapidation, the Court denied a Prohibition, becauſe-tha* he was now: Incumbent, and they would not 
e Notice of the ill Preſentment ef the King. But in Caſe of Simony, the Statute makes the Church 
 Yold, and then the Fudoes may take Notice of that, and grant a Prohibition it the Parſon ſues for Tithes. 

_ Herr, 51. Thomton's Caſe.— Litt, Rep. 60. 8. C. | | — 
85 4. Pofegion 
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316 1 Preſentation. 


* A Preten- e „ V 
raionis te (A., a) To what Thing a * Preſentation may be. 


ne, BSN E the Time of King John, the King and others, 
Lee ty pretent Priors or Abbots, 11 b. 4. 68. b. 


tation. pl. 43. cites 6 H. 7. 14. Per Keble. 


See Dong: (B. a) What Act or Thing ill make a Church Preſents- 


4. Poſſeſſion as Incumbent is not of the Iacumbency itſelf. Per Richard- 
ſon Ch. J. Litt. R. 204. Trin. 5 Car. C. B. in Pruſt's Caſe. 


For more of Parſon and Patron in General, See Appropriations, 
Dilmes, Donative, Prohibition, and other proper Titles. 


— 


— 


Preſentation. 


— 


Nomination of 


Founders and Patrons of Priories or Abbies, Were wont to 


admitted and 


him to the | 5 . 
Bene fice void; and the ame be ing in Writing, is nothing but a Letter Miſſive to the Biſhop or Ordinar 

to exhibit to him a Clerk to have the voided Bene fice; the formal Force hereof reſteth chieſſy in theſe 
Words (Præſento vobis Clericum meum) Dod. of Adv. 63. Lect. 12. cites 13 H. 8. 14. b. Ard 
ſays, That therefore in our Books of Law an Ad vou ſon is call'd nothing but a Nomination or Preſenta- 
tion, a Power to enable another to have the Benefrce, which notwithſtanding the Patron cannot enjoy. 


D 2, But d np Election was granted by King John to the Priors. 11 
+ 4+. 08, b. 1 | | 
3. . It is good Uſage that the Abbot ſhall name a Monk to the 
Patron of the Jriory, which is a Cell of the Abby, and the 12atron 
* 3 him over to the Biſhop, and fo ſhall be inſtttuted. 11 
+ 4+ Si Sos | | 4 | f | 
4. So it is a 7 Ulage, that the Covent of a Priory fhall elect 
a Prior, and ſhall nominate him to the Patron, and he thall preſent 
him over; and if they do not chooſe within five Months, that the 
Patron may preſent whom he pleaſe, 30 E. 3. 21. b. 
5. APrelentment may be to a Deanry. 17 E. 3. 40. Adjudg), 
8 6. A reſentment may be to an Hoſpital. 21 E. 3. 6. b. 
Are „. A Preſentment may be to a Chapel. 14H, 3. Quare Jmpedit, 
| by eo Means, 183, Adjudged, F | 5 
the one by Grant of the King to make it Donative, and the other to make it Preſentative to the Ordi- 
nary, and then the Ordinary may meddle, and may preſent by Lapſe; Contra, Where it is Donative by 


the Founder and his Heirs, and there the Ordinary cannot viſit it; and when Free Chapel Donative is wid, 
the Founder may ve-take it, and not appoint any other Incumbent. Contra, of a Preſentative. Br. Preſen- 


bee (K Dol. 3, a Stranger preſents to a Donative, and his Clerk is int. 
Comp Ine. tuted and inducted thereupon, yet it is meerly void. Co. Litt. 1 


Wine 2 


— 


a : REY _= —— 


N tive, which is not Preſentative of itſelf. _ 
6 pack 5 1 the Patron of a Rectory Parochial Donative preſents theret | 
Tac B. R. in 1 çand his Clerk is admitted and inſtituted; this is now becone 
the Caſe of Preſentative, and never ſhall be Oonattve afterwards, Co. Litt. 344 


Fairchild v. 

Gayer. — Ss of a Chapel Donative. Br. Corporations. pl. 76. cttes old Natura Brevium 35. -— Hof : | 
| Chapel annex'd to another Church. Br. Quare Impedit; pl. 39. Cites Fitzh. tit. Quare Unpedit. 151; l 

E. 3. 15.— Br Preſentation. = g. cites 47 E. 3. 4 —— S if an Abbot Parſon imparſonce prejer® 

Br. Corporation. pl. 76. cites Old Nat, Brev. 35, —— & if a Man preſents to an Abbey Eleftive. be. 

See — — — 


Preſentation. 5 317 


— 


363 


— 


A private Act of Parliament divides one Pariſh into three; and enacts, that the Right of Patronage 
and Preſentation ſhall belong to the Dean and Chapter of D. in ſuch Manner as the Nomination or Pre- 
ſentation of the Old Church did, and not otherwiſe. The Old Church was a Donative. The new 
Churches ſhall be preſentable. MS. Tab. Tit. Advowſon. Feb. 19, 1717. Shirt v. Carr, 


2, But if a Stranger preſents thereto, and his Clerk is admitted S P. Wat. 
and inſtituted „pet this ſhall not make it Preſentative, becaule it is 8 P : 14 
merely vold. 9. Litt. 344. | DES cap. 123 

| | S. P. Watſ. Comp. Inc. $8vo. 304. cap. 15. 


z. If the King preſents to a Chapel by Name of a Church, it ſhall loſe 
the Name of the Chapel; quod nota, Br. Preſent ation. pl. 9. Cites 47 
3.4. . 5 Rt 
4. Tho! uſually a Free Chapel is Donative, yet by the Foundation, or 
after by Compe/ition, it may be Preſentative. atſ. Comp. Inc. 8vo. 
cap. 12. | | e 


— —_ 


— 


— — ens 


0. Print to the Chuck, YI Peſan my N 
* preſent, and who ſhall have the Preſentment, l. 545 
n + nn 


FT FF a Prebendary of a Prebend be elected Biſhop, and after the King Dr. Spencer, 
grants the Temporalties to him, and afterwards he is conſecrated, cho was one 


the Biſhop ſhall have the Preſentment to the Prebend, and not the babe bre. 


bendaries of 


King, becauſe it is not made void till Contecration, at which Time Ely, was - 
he was Patron; for the [Biſhap in Reſpect of the] Biſhoprick wag % Sea» 
Patron. 41 E. z. 5. b. adjudged, 46 E. z. 34. accordingly, where 77 5 Rig; 
the Incumbent of an Hoſpiral ts created a Biſhop, e e 


| Perebend was 
: | I” 3 avoided by - 
Ceſſion. The Queſtion was, Who ſhould preſent to the Prebend the King, or the Biſhop to whom it 
did belong, if this Ceſſion had not intitled the King? The Judges ſeemed to incline for the King, bur 
: 5 adjourned for further Argument. Freem. Rep 256. pl. 272. Trin. 1678. The King v. Bimop 


2. But if the Incumbent be made Biſhop by the Pope, and after the 
Temporalties are granted to him, the King ſhall preſent thereto, tho 
the Biſbop be Patron 46 E. 3. 32. 5 7 
3. Ik the King creates an Incumbent of a Common Perſon g Biſhop, 8 
the Patron ſhall preſent, and not the King. 41 E. 3. 5. b. admitteo, I, nen i, 


Incumbent is 


and * 44 E. 3. 15. b. admitted. 46 E. 3. 32. admitted. 7 H. 4. ceared 4 El. 

25. b. 26. admitted, 11 1), 4. 38. 21 E. 3. 40. admitted. For the , e 
king made Title to it as Guardian in Chivalry of the Patron. O. ®wgor 

6 El. 228. 48. and 7 El. 223. 12. adjudged as it ſeems. But the . — 25 

Law is otherwiſe now generally taken and agreed, ſcilicet, That the to is An. 

; nog hou have the ]Þreſentment. Contra. O. 29 El. B. R. Hol- cient Bene- 

an "Fs e e 1 W 


5 fices. * | 
5 I oe So r 


fron ; for ſome ſay now, that in ſuch Caſe of Creation the King ſhall preſent to all, of whoſyever Patronage 
_ they are. And per Norton, B.iſtard ſhall not preſent to a Church; Quære of this Uſage; for it ſeems that 
_ the King ſball not preſent to another's Advowſon. Br. Preſentation, pl. 14. cites 11 H. 4. 37. 5 
made a Biſhop; the King ſhall preſent not only Hac Vice, but Toties Quoties. 3 Lev. 377. Mich. 5 W. 
& M. C. B. The King v. the Biſhop of London. The King has the ſame Prerogative in Churches ne au- 
erected, as in old Churches, to preſent on Promotion of a Parſon to a Biſhoprick. 3 Lev. 382. Mich: 
5W.& M. C. B. The King v. The Biſhop of London “* Ir ſhould be 44 E. 3. 25. b. pl. 34.— 
t Mo. 399. Wright's Caſe. S. F. 44 | — 


— 


4. Ik a Church voids, to which the Biſhop has Title to preſent ag For it was 
Patron, in RefpeCt of che Temporalties, if he dies before Preſentment, d de 


Ame Day 


41. the © 


2 r A —— IS F—— — 


3 18 Preſentation. 


FO 1 * — 
* 5 — = an 


1 Who has | . | | 
an Office of prived of one of thoſe before the Patron can preſent, and the Patron may ſue 


what 2he he King ſhall have the JIreſentment, and not his Executors. ;, 


Tempo E. 3. 26. 9 H. 6. 16. b. aÞmitted, 24 E. 3. 26. b. Curia. 

to the King's Hands. Br. Preſentation, pl. 4. cites 44 E. 3. 3. Per Thorp & Belknap.——The Truth 
of the Caſe was, that the Biſhop preſented his Clerk, who was Admitted, Inſtituted and Inducted before Din 
ner, and be died the ſame Day afger Dinner , but the Preſentee was a Proviſor, and had not Corforal Pell. 
ſon in | je of the Biſop. . Ibid. {But quære as to the Induction, tho! it is ſo mentioned in the Vear-Bock 
and in Brook; and Brook ſays Sic vide, that it is no wy againſt the King till Induction. 
Br. Plevarty, pl. 3. cites S. C. And where the King has the Temporalties in Time of Vacation 
and dies, the next K ing ſhall have them, and not the Executors, and yet it is but a Chattel. Br. oy 
rogative, pl. 85. cites 24 E. 3. 42.———IWW here the King is intitled to the Poſſeſſion, and nds the Churcy 
void, be ſhall have the Preſentatggg ; and ſo it appears often in F. N. B. Br. Preſentation, pl. 88 
As in Quare Impedit the Biſhq; vt D Fas Patron of C. the Chureh voided, and the Biſbop gave the Pre. 
ſentation, ſcHlicet, made Collation o C. and after the Biſhop died the ſame Day that he gave it, and 
before Inſtitution and Induction, by which the King had Writ to the Biſhop, and the Gif: void. Br 
Preſentation, pl. 29. cites 24 E. 3. 30.—* Ibid. pl. 10. cites S8. C—Br. Quare Impedit, pl. 42. cites S. C. 


F. And if Abbot or Bifhop be Patron, and the Church voids, and the 
Abbot dies, by which the Temporalties come into the Hands of the 
King, and aiter Livery is ſued by the Succefſor out of the Hands of 
the King; the King ſhall have the Preſentment. „ . 4. 25. b. 18 
E. 3. 1. 20. 24 E. 3. 26. b. Curta. „ 5 2 

6. Ik during the Vacaney ot the Archbiſhop of York, and the Tem. 
poralties being in the Hands of the King, the Deanry voids, the King 
ſhall have the reſentment thereto, tho' by Compolition between the 
Archbiſhop and the Chapter, the Chapter is to elect him; for Oe 
Jure the Patronage thereof belongs to the Archbiſhop, and the Com 
poſition cannot bind the King who comes in Paramount, as Supreme 


Patron. 17E. 3. 40. adjudged. 5 
In Quare 7. Ik the youngeſt Daughter Coparcener be in Ward to the King, and 


Impedit the the Church voids ; the King ſhall have the Preſentation alone, and 


fog od Sit not the other Coparceners. 47 E. 3. 14. b. admitted, 


cba ſeiſed of 


the Manor of D. and the Advouſon appendant and preſented, and after gave the Manor cum pertinentiis to the 
© Grandfather of the Pla intiff in Tail, c Was ſeiſed, and had Iſſue 4 Daughters, and died, and that be i; 
Heir to the Eldeſt, and the Tenant in Tail died, and the four Daughters entered into the Manor and into 


other Land, and made Purparty of the Land and Maxor, except the Adzowſon, and the Advowſon remained 
to them in Common, the Eldeſt Daughter died, the Church voided, and they could not agree in the Pre- 
ſentment, by which the Preſentment belonged to the Plaintiff as Son and Heir of the Eldeſt Daughter, who 
preſented and the Defendant difturb'd him; the Defendant ſaid that the Land <vas held of the King, and le 


| ſeiſed, and the three others ſued Livery of their Parts (for they three were of full Age) and the Plaintiff, Son 


of the Eldeſþ Sifter, was within Age, and in Ward of the King, and the Church voided and the King preſent» 
ed, and at full Age the Plaintiff ſued Livery of his Part, and all in Common ſued Livery of the Ad- 
vowſon, and now the Church is void again, - which it belonged to the Defendant, as Heir to the ſe- 
cond Daughter, to preſent. Laicon ſaid the Preſentment of the King ſhall be faid in the Right of all 
the Parceners, and not in Right of the Eldeſt only ; and therefore now, becauſe they canfloc * in 
urn of 


Preſentment, it belongs to the Eldeſt ; which Choke denied, and faid that it ſhall be faid the 


the Eldeſt only, which the King took; But the Court was againſt him; quod nota ; by which the De- 
fendant pleaded Partition to preſent by Turn. Br. Preſentation, pl. 35. cites 38 H. 6. 9. — Br. Prerogy- 


ive, pl. 44. cites S. C Br. Livery, pl. 25. cites S. C. 


*S.P. Br. 8. In Quare ape it is agreed, That where an & Incumbent is cret- 


Preſentation, % 4 Biſhop, his Ancient Beneſices are become void in Fact, and the Patron 


E may preſent ; but + where a Parſon takes ſeveral Benefices incompatible with- 


© out Licence or Plurality, this is a Voidance in Law, and he ought to be de. 


8 the Deprivation to the Ordinary. Br. Preſentation, pl. 14. cites 11 
n inferior IH. 4. 37. 
fice — _ wo hs 

+ Br. Depofition, pl 3. cites S. C. 


9. Conuſee was of a Statute upon which a Manor is extended, to which 
Advowſon is appendant. Per Cur. The Adyowſon may be extended; 
and if it become void during the Conuſee's Eſtate, the Conuſee may pre- 
ſent. Ow. 49. Mich. 32 & 33 Eliz. Arundellv. Biſhop of Glouceſter, 


10. It 


— — <wWes-. Afdasoadds das cw wwe akECCcC. n 22a. 4 


4 


1 


Preſentation. | 319 


10. It was adjudged that 7'-n/tees of 4 Term for 500 Years, for the 
raiting 6000 I. ſhould preſent. See Lutw. 902. b. Paſch. 11 W. 3. B. R. 
in the Pleadings of the Releaſe. Biſhop of Exon and Hesket v. Freek. 

11. If A. ſells as Advowſon to B. but before the Conveyance to B. and 
during the Seitin of A. the Church becomes void, tho? it remains vacant till 
aſter the Conveyance to B. yet B. can't preſent, 2 Lutw. 1631. Trin. 2 
Ann. C. B. Crane v. the Biſhop of Norwich. | Sr a 
12. Excommunicated Perſons were ſaid Per Keble to have no Ability Ir is ſaid that 


to preſent to a Church. Wentw. Off. Execur. 16, Perſons Out- 


- | law'd and 
Excommunicated may preſent to their Churches, and their Preſentat ions ſhall ſtand gond till ſuch Time 


as they be avoided. Wartf. Comp. Inc, Sva. 249. cap. 12. cires Parſon's Law, cap. 10. But adds a 
Quere whether the Biſhop may not refuſe the Preſentees of ſuch Perſons, and fo ſufter the Churches to 


lapſe to himſelf. 


13, If an Alien born purchaſes an Advowſon, and the Church becomes 
void after Office found that he is an Alien, the King fhall preſent. Watſ. 
Comp. Inc. $vo. 179. cap. 11. cites Parſon's Law, fol. J. cap. 10. 


** 
4 
— — 


8 King v. Dr. 


is pr 918 Birch — 
making him Sthop, Þ 2 


lentment to the King f but by Death of the Jncumbent, in which no parkhurſts 


ce, for nothi es by the Word (Exicibus) bit Rents and King in Chief 
boy . the tente; for it is not Profit 5% another 


Advvcuſon 


and if the Patron takes the Ptofts it is Simony. 24 E. 3. 29. and enden 


another ſor 


Term of Life, 


the Reverſſon to N. and d d, the King ſeiſed all and the Advowſon voided, and he in Reverfion ſued 
to the Ane, and Jane Ou # le Main cum eine of the Manor, (and it 1s ſaid there, that the King 


las Rinbt is this Caſe to ſeiſe, but not to retain ;) He in Reverſion preſented, and the King brought Iuare 
bupediz brite Fe Rk be Ouſtre le Main, and rhe King recovered the Preſentment ; 7 or by the 
Fiidance the Preſentation was veſted in the King by reaſon of his lawful Seiſure of the Land of his Tenant, 
Ad quod &c. and the Ouſter le main cum exitibus does not give the Preſentation ;, For this is neither 70 
es nor Profits, but was a Thing veſted in the K ing, and yet by Livery of the Land to him who Right 


\ Fees ind Advow ſon ſhall paſs, but not Preſentations veſted before. Br. Preſentation, pl. 28. cites 


24 E 3.59: Br. Prerogative, pl. 31. cites S. C. [And both Roll and Brooke are Right; that in 
Page 29 is pl. 16. and the ober in Page 59. is pl. 45] 25 


- . 2; « 


ace. To. Ent. 474. plead⸗ Caſe,---And, 
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Dau ters E oi 
—— 5. 3. Quare Jmpedit 1. . 
5 7:6 a0 9. Ik there are three Coparceners of an Advowſon, whereof one is 

 mentscame in Ward to the King, who grants her over to another with Knights: 


ro the King Fees and Advowſons, and after the other two being of full Age ſve 


the Iſſue within Age and in Ward of the King, and the Prebend voided, and 


ſent by Turn all are Terants thereof, and Writ of Right of Advowſon ſhall be br 


ws 


320 


Preſentation. 


c 


W 4 Ja prebend voids, the Temporalities being in the Hands of the King, 
Church corded the King ſhall have the JPreſentment. 18 E. 3. 31. b. 21 E. 3. 5. adjudg 


after the ed, 29, 30. 24 E. 3. 26. b. Curia. 1E. 3. 22. b. 5 E. 2. Quare 
Temporalties Jrapedit 165. Adjudged in Caſe of a Vicarage. 19 E. 2. Quare 
Hands of the Impedit 178. Adjudged of a Vicarage, though laid that it was Spt: 
King, and ritual. _ | 


the King died, . | 3 8 
and they came to the After-King, the Succeſſor King ſhall not preſent by reaſon of the Statute 25 E. z. 


Pro Clero, cap. 1. [which ſee Raſt. 112 ] That the King ſhould not preſent in another's Right of any Kei 


ance but in his own Time. Br. Preſentation, pl. 13. cites 11 H. 4.7. 


It is no Plea 5. Tf d Church of the Patronage of the Biſhop voids after the Death 
— A of the Biſhop, and before Seiſure of the Temporalties, yet the King 
guring is ſhall have the reſentment. 12 E. 3. Quare Impedit 56. per Shard. 
being in the | | | 

Hands of the King, by reaſon of the Death of R. late Biſhop; For if the Temporalties were in the 
King's Hands by 3.0 of any other, or by other Means, yet the King ſhall preſent. Br. Quare Impe- 
dit, pl. 94. cites 24 E. 3. 26 So if an Advowſon be void by 6 Months, at which Time the 


King is ſeiſed of the Temporalties of the Biſhoprick, the King ſhall om to this Advowſon as the 


Biſhop ſhould do. F. N B. 34. (G)— Where it is awarded, that the Temporalties of a Biſhop be ſciſed 
into the King's Hands, the King ſhall take Conuſance of them, and ſhall preſent to an Advow ſon with- 
out Office; For the Temporalties of a Biſhop are always of Record in the Exchequer. Br, Office de- 
vant &c. pl. 17. cites Fitzh. tir. Scire facias 113. 21 E. 3. 30, > Ps, 


The King 6. So ik the Tenant of the King dies, and after, before Seiſure of his 


ſhall not 


Heir in Ward, a Church voids, the King ſhall have this Preſent⸗ 
have Pre- | | | | | 
ferment ment. 12 E. 3. Quare Impedit 56. 5 
to the Advory- | | | | . 

fon in Greſs by the Ward of an Infant who is in Ward for other Lands; per Brian. But all the King's 
Serjeants contra; for, becauſe the King has the Body, therefore he ſhall have the Preſentations. F. 


Preſentation, pl. 42. cites 3 . . 


J. Ik the Tenant of the King has Title to preſent o an Advohſon 
which is void by ſix Months, and after the Tenant of the King dies 
betore the Biſhop preſents by Lapſe, his Heir within Age and in Ward 
ol the King. Mow the Biſhop ſhall not preſent by Lapſe, but the 
King ſhall preſent. Fitz. Mat. 35. a. and there vouches 18 E. 3. 


_ 45 8. Tf there are three Coparceners of an Advowſon, whereot one is 


Vine within Age, and in Ward to the King, und the other two of full Age 
8 5 ſue Livery With Partition, ſaving the Prerogative of the King, to pre. 


King had 1/- (ent to the Avoidances during the Minority of the Ward, and al 
ſue three ter the Church voids Curing nos "4 ids the King ſhall preſent. 3: 
JUINLD. 


by his Prero- 


« i 216460 Livery of the King wich Partition to preſent by Turn, ſcilicet, the 
Parte wa; eldeſt firſt, the 2d. in the 2d. Place, and the Ward laſt, ſaving the 


made in Prerogative of the Ring for Cauſe of the Purparty of the Ward 
5 N „to preſent Prima Vice ſi Eccleſia vacare contigerit during her 


cod es Minority, and after the Church voids during the Pinority of the 
fed lo the ene YDACD the King ſhall prefent, becauſe the Partition was after the 
«ho rok Be. Grant of the Wardſhip over #c. and fo the Prerogative remains in 
r ard 5-1 the King, 31 E. 3 Duarte Impedit 2. Adjudged, | „ 


a the King preſented, the Deſe- 
dant ſaid, Tl.at atter this the three Daughters made Partition to preſent by Turn, and that the firſt bad ber 


Turn, and then the Second, and the third took the Defendant to Baron, and had Iſſue, and died, and 11 


Avoidance now belongs to him as Tenant by the Curteſy, and ſhewed the Compoſition, and becauſe by the firſt 


Partition in Chancery the King was aſcertained of his Tenant of Record, and this nexv Partition without 


Licence of the King is an Alienat ien in Law wit bout Licence, therefore Judgment pro Rege; For it was 


agreed, that though Partition be made between Parceners, they are yet in by the common Anceſtor 
and may vouch as Heir, and every one ſhall have Advantage as Heir, yet by the Partition in 
Chancery, tlie one was ſole '[enant{to the King] of the Advowſon, and by the laſt Partitjon to pre- 

; ought againit all, 
and before againſt every one alone, and * ſo the King was a Strarger to his — (by the 
Compoſition which could not be without Licence.} Quod Nota; and therefore the Kirg rec0- 


vered 


3. 6. U. 5oE, 3. 26. 9 0. 6. 16. b. 29 E. 3. 44. 24 E, 3. 30. Ad- 


Preſentation. : 32 3 


vered. Br. Quare Impedit, pl. 73. cites 21 E. 3. 30,31. And it was ſaid, that where the King 

has Adtocuſon in Common with others, as by Gauſe of arg of an Infant, who has Title to preſent by Turn or 

otherwiſe, that the King by his Prerogative ſhall have the Preſentment at every Voidance ſo long as 

any Parcel of the Ad vou ſon remains in his Hands. Brooke ſays, tere inde; For this is a Partition; 

But if no Partitien was, then the King by the Intereſt of the one Coparcener ſhall have the whole Pre- 

ſentation. Ibid. —Br. Altenation, pl. 7. cites 8. C Br. Prerogative, pl. 21. cites S. C. 
[* Br. is, (Et iſſint Eſtranger del Roy de ſon Tenant) but the Year Book is as tranſlated.] 


— 


10. The Biſhop of Ely ſaid to me, that he had ſeen a Preſentation in the Ever ſince 
time of King E. 3. made by the ſaid King, whereby he preſented to a Be- this Cale was 
nefice Pro illa Vice which was of another's Patronage, by theſe Words, — 6h 
Ratione Prerigativæ ſug, which Benefice voided by reaſon that the King this Preroga- 
had made the Incumbent thereof a Biſhop, who was conſecrated. So that tive has been 
when Benefices become void by making of an Incumbent a Biſhop, the enjog ed by 
King ſhall preſent to all his firſt Benefices Pro illa Vice, whoſoever is hg e 


a a Eng land 
Patron of it; Quod Nota. Br. Preſentation, pl. 61. cites 5 M. 1. od e 3 


© | | | are no Pre- 
cedents that the Patron has preſented upon the Promotion of his Incumbent ; Per Cur. 4 Mod. 210. 


in delivering the Judgment of the Court in the Caſe of the Attorney General v. Biſhop of London, 
Dr. Lancaſter, and Dr. Birch. BL 


—— 


(E. a) In what Caſes the King ſhall preſent, a ere Chatte l N 


vote. | 9 one ANN 


1. IF the Tenant of the King has an Advowſon which voids, and 


after dies his Heir in Ward to the King, the King ſhall have 

the Prelentment, and not the Executor of the Father. 18 E. 3. 21. 
12 E. z. Quare Impedit 159. Though the Heir be of full age. 

2. The Law would be the ſame though Lapſe had incurred to the 
Ordinary in time of the Father, tif the Ordinary had not collated be- 
tore his Death. 18 E. 3. 21. _ 7 1 8 

z. Ir the Tenant of the King has an Advowſon which voids, and Br. Pre- 
the Tenant preſents, and his Clerk is admitted and inſtituted, and be- ſentation, 
tore Induction the Patron dies, and the Advowſon comes by Wardſhip Pl £7: cites 


0 the King, he ſhall preſent; For the Church is not full againſt Sp bier 


him before nduction. 38 E. 3. 9. by Thorpe. 21 E. 4. 34. b. {aid f com- 


| tobe adjudged in the 40 of E, 3. : | mon ny | 
at If a Church of the Patronage of a Bithop voids in Time of the * ler- 
iſho 


ment by reaſon of the Temporalties, and not his Executor. 21 E. 


Ik a Church of the Patronage of a Biſhop, Abbot, or Prior 

voids, and the Bithop, Abbot, or Prior preſents, and after dies be- 

tore Inſtitution, the Ring ſhall have this Preſentment by his Jrero- 

gative. Liber Jarliamentorum, 21 E. 1. The Prior of Bermuno/ey's 

Caſe, adjudged in Parliament. 24 E. 3. zo. Adjudged. = 5 
6. So ik the Biſhop, Abbot, or Prior dies after Inſtitution of the S after %- 
Clerk, and before Induétion, the Bing ſhall have this Preſentment % 


* 2 his N 11 P. 4. 9. by all the Juſtices, Fitz. Mat. 34. 8 : 
a. 30 Ih W 


38 E. 3. 4. Dobart's Reports 208. - | 1 Induction, 


j ͤ ĩ Ä 
the Temporalties come to the King. Br. Preſentation, pl. 13. cites 11 H. 4. 5. per Cur 


and rs ar ee ics 
yam, taying, Donum Nullum [eff] if Inſtitution be not made in 


8. If the King has an Advowſon by Cauſe of a Wardhip, and grants 


4 


it to another during the Minority f the Ward, and after the Church 


voids 


the next Pre- 


ä — 


| 32 2 1 Preſentation. 


voids, and continues void till the full Age of the Mard, by which the 
Eſtate of the Grantee is determined, yet the Grantee ſhall have the 
Preſentment, and not the King. Contra 29 E. 3. 8. b. Admitted 


E. " 
An Avoid- by Lapſe incurrs to the Ordinary, and before the 6 Months paſt 
ance _ the Ordinary is tranſlated or dies, ft ſrems that the King ſhall have 
9 who the Preſentment, and not the Ordinary or his Executors, or the 
died, bß Sulͤrdian of the Spiritualties. P. 40 El. B. Dubttatur. Hobart s 
which the Reports 280. in Caſe of Death. _ 


Temporal- | g 
ties came into the Hands of the King, belongs now to the King. Br. Quare Impedir. pl. 42. cites 50 
E. 3 26 — Br. Preſentation, pl. 10. cites S. C. | | | 


See (C) pl. 4. ro, If à Biſhop has Title to preſent to a JPrebend, and preſents hig 
Clerk, who is inſtituted and inducted in the Morning, AND after Din- 

nher the ſame Day the Biſhop dies, by which the Temporalties come 
adult be Into the Hands of the Ring, yet the King ſhall not have this re: 
„„ *HE 4s 


nd. 


(Fa) Preſentment to the Church. Mio ſhall preſent: 


1. CF Common Right the Patronage of the Deanry of the Arch: 

5 bithoprick appertains to the Archviſhop, and he ſhall preſent 

to the Avoidance. 17 E. 3. 40. b. | ET : 

ORAL) 2, But by Compolition it may be Elective by the Chapter, and pet 

Fol. 346. the Patronage ſhall remain in the Archbiſhop. x7 E. 3. 40. be 

3. The Patronage of a Prebend appertains to the Biſhop, and he 

Ifa Vicarage 4, If the Parſon ought to preſent to the Vicarage, pet if the Vicar- 

eg age becomes void during the Vacancy of the Parſonage, the Matron of 
” E. 2, Quare Impedit. 178. 


the Parſon the Parſonage ſhall preſent. 19 
preſents he is | 1 8 
made a Biſhop &c. yet he ſhall preſent to this Vicarage becauſe it was a Chattle veſted. F. N. B. 34. (N) 
——— * Watſ. Comp. Inc. Svo. 248. cap. 13. cites 8. C. And Dr. Watſon conceives, that if the Par- 
ſonage be filled before the Vicarage, yet the Right of preſenting to the Vicarage remains in the Patron 


» 


of the Parſonage. Quære. | 


F. If the King grants to an Abbot and his Succeſſors, that the Monks 

ſhall have the Temporalties during the Vacation; now if the Advowſon 

happen void during the Vacation, the Monks ſhall preſent to the ſame. 
1 F. N. B. 33. (U) cites Mich. 30 E. 3. | 2 
See Reeu- 6. By the Statute 3 Jac. 1. cap. 5. a Popiſh Recuſant Convict is diſabled 
= MR ES 3 5 
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35 : (F. a. 2) Who ſhall preſent in r pelt of Eftate. | 


S.P. If he x. THERE a Man has a Ward, and Advowſon voids, and the Heir 
preſents. comes to full Age before Preſentation, yet the Guardian ſhall have 
within the . . . 

6 Months, the Preſentation, Br. Preſentation. pl. 18, cites f 18 E. 3. 36. 

Br. Quare | | | e | | | 2 
Impedit. pl. 67. cites 38 E. 3. * 8. C. — S of Tenant pur Auter vie, or * Jermor, where their Intereſt 
determines after Voidance and before Preſentation. Ibid. Per Finch. — Br. Quare Impedit. pl. 67- 
_ cites S. C. and P.—*S. P. Br. Pre&ntartion. pl. 22. cites it as ſaid elſewhere f It ſhould be (38) E 3.36. 


W here a 2. Where a Man grants Proximam Preſentationem, and dies, his Heir 
Man grants heing in Ward of the King, and the Church 0ids, the King ſhall have the 
| | 1 | OE: Preſentation. 


> 44 „ er 7 wi 
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co 


Preſentation, and not the Grantee ; Per Wilby. Brooke ſays, Quere ſentation of 
inde, becaule it ſeems to be contrary to Law. Br. Preſentation. pl. 19, mn Advow- 
3 ſon, if the | 
cites 21 E. 3. 38. 


| , "EPs | ) Grantor di 

and the Church voids, the Grantee ſhall have the Preſentation, and not the Lord in Chirdlry, of w e 
the Land and Advowſon is held, by reaſon of the Cuſtody of the Heir within Age ; for the Lord ſhall 
not ouſt the Grantee, Termor, nor ſuch like. Br. Quare Impedit. pl. 121. cites 5 H. 7. 36. by the beit 


Opinion. 


— — 


3. It is good Title for the Lord to preſent where the Heir enters for 1 3 | 
Condition dejcended, he being within Age; for he is in as Heir, and ſhall 8 
de in Ward; and the Lord ſhall preſent, Admitted without Argument. | 18 
Br. wy Impedit. pl. 106. cites 39 E. 3. 37, 1 
4. In Quare Impedit, it Baran is ſeiſed of an Advowſon in Fure Uxoris, &. P. Per x 
as in Dower, and the Church voids, the Feme dies before Diſturbance, and Finch, Br, 
after the Baron is diſturb'd, he ſhall have this Preſentation, Per 'Thirn, K 2 mag 
quod non Negatur. Br. Prefentation. pl. 15. cites 54 H. 4. 12. 18 E 5 71 
Litt. 120. — S. P. That if the Feme dies without Iſſue, ſo that the Baron is not intitled to be Tenant 
by the . yet he ſhall have the Preſentation. Per Newton. Br. Preſentation. pl. 22. cites 21 H. | 
6. 56. — Watf. Comp. Inc. Svo. 121. cap. 9. fays, that tho' the Wife neyer did preſent to the Church, | 1 
but died before it voided; the Right of preſenting during the Husband's Life is lodged in him as Tenant | 1 
dy the Curteſy, tho his Wife had but a Seiſin in Law, becauſe he could by no Intuſtry attain to any | 
other Seiſin, cites 1 Inft. 29. a. | e 5 | 


5. Where two Churches are united, there each Patron in his Turn ſhall 12 
have Quare Impedit, De medietate Advocationts ; for the Advowſon is ſe- = 
verd in Right and in Poſſeſſion there; But contra between Coparceners, ts 
Tenants in Common, and the like; for there the Advowſon is not ſe- 1 
verd, and therefore the Writ thall be there De Advocatione Medietatis. 1 
Br. 9 25 Impedit. pl. 10). cites 14 H. 6. 17. | | 1 
6. If a Parſon be outlaw'd in Writ of Treſpa , the Charch being void, 
the King ſhall have the Preſentation; which is adjudg'd Anno 22. inter 
Aſſ. Br. Preſentation. pl. 22. cites 21 H. 6. 56. Per Newton. 

J. In Quare Impedit the Caſe was, That 4 Prior ſeiſed of 3 Acres and 
Advowſon Appendant, and the Maſter of the College ſeiſed of 2 Chambers, 
he exchanged by Indenture, and the Prior enter d into the Chambers; but 
the Maſter died, and did not enter into the 3 Acres, and his Succeſſor brought 
Ouare Impedit at the Avoidance. And Per Danby clearly, a Man cannot 
preſent to the Ad vowſon Appendant, if he has not the Land to which 
&c. But Per Moyle, the Seiſin Tempore Vacations is not traverſable. 
And fo Lictleton and Moyle againſt Danby and Needham &c. Br. Pre- 
ſentation. pl. 30. cites 9 E. 4. 38. 11 | 5 fr 
8. In Quare Impedit it was agreed, That if a Man be ſciſed of an Ad. Contra. Fa = 
vow/on in Fee, a the Church voids, and he dies, the Executor ſhall have Le, 47- per 4,4, Uh, be, 
the Preſentation and not the Heir. Br. Preſentation pl. 34. cites * 21. For RR . 
H. 5.22. „„ > He" 9 8 | done in one A re a A ef, | 


= e n 177 „ Inftant, the . . ing 
Deſcent to the Heir, and the Falling of the Avoidance to the Executor; And where 2 Titles con. r fo 
eur in an Inſtant the moſt ancient 2 be preferred, As Caſe of Jointenants, the one deviſes his Part, * 9 
the Title of the Deviſee, and of the Survivor fall in one Inftant, the Title of the Survivor being „ e >". 
| moſt ancient Right ſhall be preferred. Mich. 33 Car. 2. C. B. Holt v. the Biſhop of Winton, -———, . /& +4 64a |} 


| 9. A Manor, to which an Advozſon was nos came to Oueen Mai y SD „ 
by an Attainder of the Patron the Earl of Northampton, who had only ceo pies 4 


| 2. e x 
an Eſtate for Lite in it, and ſhe made a Leaſe thereof to R. & W. for Ed . „ 
forty Years, if the Earl ſhould ſo long live. The Church became void, S 85 7 * 2 . 0 
and one 'Twiniko, who claimed not under the Leaſe to R. & W. preſented 1" 
M. who was inſtituted and inducted, all which was pleaded, but the Le pt ter, oe . 
Manor being ſettled in Remainder in Fee to H. 8. Queen Alix. as Heir to , 
him, preſented upon his Avoidance; But adjudged againſt her, becauſe 2 „„ 
| there is not a bare Uſurpation pleaded againſt the Queen, bur alſo 4 E- ä g. 
ES ; ate, In fx: ö 


: 


yo 
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itate, viz. a Leaſe for Years in the ſaid Advowſon derived from Q. Mary 
and that the Avoidance, whereupon the Action is brought talleth within 
the {aid Term, fo as the Queen, who is Plaintiff, is encountered with the 
Leafe of her Anceſtor, againſt which ſhe cannot make Title to preſen: 
without ſpecial Matter; Wherefore Judgment was given againſt the 
Queen, Le. 44. pl. 58. Mich. 28 & 29 Eliz. The Queen v. Middleton. 
Io. A Manor, to which an Advowſon is appendant, is extended on x 
Statute Merchant. Per Cur. if it become void during the Conuſee's Eſtate 
the Conuſee may preſent. Owen. 49. Mich. 32 & 33 Eliz. Arundel y 
4 he Bithop of Glouceſter, | 
11. It a Man, ſeiſed of an Advowſon, takes a Wife, and dies, the Heir 
ſhall have two Preſentments, and the Wife the third; yea, tho" the Husbang 
in his Liſe-Time had granted away the third Turn. Watſ. Comp. Inc. 8y0. 
122, Cap. 9. cites 2 And. 193, Williams v. the Biſhop of Lincoln and 
Builifts ot Bedford & D. 35. b. 28. H. 8. 

12. It a Villein purchaſes an Advowſon his Lord ſhall preſent; Becauſe 
the Lord upon ſuch Purchaſe of the Villein may claim the Inheritance of 
the Advow ſon, and upon ſuch Claim the Intereſt thereof ſhall be vetted 
in him, and then the Lord in his own Right ſhall preſent to an Ayoi- 
no ge Watſ. Comp. Inc. 8vo. 179. cap. 11. cites Parſon's Law, cap. 10, 
10l. 75. | e : 1 Da; 


(F. a. 3) Who ſhall preſent in reſpect of Eſtate Mortgagor 


_ Mortgagee. 


. P. n 1. MN Mortgaged to A. the abr of C. to which an Advowſon is ab- 


ted by Lord pPeudant A. brings Bill to Forecloſe. The Church voids. Mortga- 


8 gor (B) moved for Injunction to ſtay Proceedings in a Quare Impedir 
* ag brought by A. Per Cur. 'Tho? B. has N Bill, yer being ready, and offer. 
Countel of ing to pay the Principal, Intereſt and Coſts, it A. will not accept his 


both Sides, Money, Intereſt thall ceaſe, and an 1jant#10n ſhall be granted as to the 
2 Wmss .Onare Impedit ; For A. can make no Profit by preſenting, nor Account 


" e tor any Value in reſpect thereof ro link his Debt, and A. therefore in 
cited the that Caſe, until a Forecloſure, is but in Nature of a Truſtee for B. 2 


Caſeof Vern. R. 401. Mich. 1700. Amhurſt v. Dawling. 
Wood and | | X 1 | 5 | 
Henchman v. Sir Tho. Stanley and Serjeant Selby's Caſe——9 Mod. 2. S. P. admitted Arg. Paſch. 
1722. in the Caſe of Hungerford v. Clay, —— Hut where a Mortgage was of an Advowſon only witbeut 
more, which the Mortgagor was | Jon for a Term of 99 Years, and in the Mortgage was a Coue- 
nant, that on every Avoidance the Mortgagee ſhould preſent it was inſiſted that this differed — a Mort- 
gage of an Advowſon appendant, tho' even in that Caſe ſuch Covenant would be good; and the Court 
ſeemed to incline thereto, tho' as to that it gave no Opinion, there being another Point on which it 
decreed a Diſmiſſion. 2 Wms's Rep 404. Hill. 1726. Gardiner v. Griffith. — Upon the Plaintiff's Pe- 
tition Lord Sommers ordered the Defendant to revoke his Preſentation, and to preſent ſuch Parſon as the 
Mortgagor, or his Vendee (For he had contracted to ſell) ſhould appoint. Ch. Prec. 51. Jory v. Cox. 


It was ordered that Mortgagee permit Afortgagor to bring Quare Impedit in Mortgagees Name. 3 Lev. 


315. Stanton v. Barker cited in Walker and Hammerſly's Caſe. 
Mertgeagee c in Poſſeſſion. Attorney-General v. Hesketh & al. 


2 Vern. 450. S. P. though, the 


 Atbgnee of the King's Title by reaſon of Simony in the Morteagor brought a Quare Impedit, and then 
Bill in Chancery that the wa, 5 4-5 not be ſet up nor given in Evidence againſt him at Law and 


Lord Wright decreed the ſame. Ch. Prec. 214, Attorney General for Hindley v. Sudall, Heskith & at. 
2. A Mortgagee of an Advowon held for Years, without any other 
Thing joined with it in the Mortgage, by virtue of an Agreement ex- 
preſſed in the Mortgage Deed tor that Purpoſe preſented a Clerk 
on an Avoidance; The Mortgagor brought a B/ in Chancery ee 
Months after the Inftitution to compel the Clerk to reſigu; But Lord C. 
King diſmiſſed che Bill, declaring, That as a Quare Impedit was con- 
fined to ſix Months after the laſt Incumbent's Death, to ought a Bill 


* . „ Ot 1 
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robe limited to the fame Time; But had a Quare Impedit been brought 
within the 6 Months, and the Bill been preterred after the 6 Months, 
che Court might, on a proper Caſe, give Directions in Aid of the y ah 
Impedit, that the Mortgage ſhould not given in Evidence. 2 Wms's. Rep. 
404. Hill 726. Gardiner v. Griftith. _ | 

3. It ſeems, That if ove, who is ſeiſed in Fee of an Advotſon, mortgages 
e ſame for a Sum of Money, and the Money not being paid, the Grant 
conte Abſolute, and then the Church vnds ; if during the Avoidance 
the Money being paid, and the Advowſon reconvey'd, the Mortgagor 
"ts the Clerk inſtituted to the void Church, the Mortgagee is without all 
Remedy, tho? the void Turn was in him, and could not pals by his Recon- 
yeyance of the Advowſon. Warts, Comp. Inc. 8vo. 437. cap. 22. 


a TE. 


(G.a) Preſentment to the Church. By Coparceners, Tenants in 
Common or Jointenants. ho ſhall preſent of Common Right. 


Af Common Right, if they cant agree che Eldeſt ſhall preſent ut b det 

che 1it Voidance, and the 2d Coparcener at the 2d. and (0 on in Walker's 
every one in Order, 17 E. 3. 30. 37, b. Adhudged. z1. E. z. 3). b. 38. Caſe; Bur 
M. 13. E. I, B. Rot. 3. 12. I), 7. Kell, I, D, 354 . 8. SS. 5. 1 
Co. Litt. 1 16. (t) 186. b. Q) | . | ſpect of her 
Perſon only, bur as it is annexed to her Eſtate ; For as it is agreed 5 H. 5. 10. her Baron, who is Te- 
nant by the Curteſy ſhall have it. — * Br. Preſentation, pl. 19. cites 8. C. S. P. Br Preſentation, 
pl 53. cites F. N. B. 34. — S. P. ibid. pl. 59. cites Doct. & Stud. lib. 2. cap. 26 8. P. Br. Quare 
Impedit. pl. 12. 2 


2. Alſothis Privilege given to the Eldeſt ſhall go to her * Iſſue and Quere as to 


+alſignee. Co. Litt. 166, b. (F) 186. b. () the Aſſgves 


Preſentation by the Eldeſt. Hill. 18. H. 7. Kell. 49. — * See 6. P. admitted Br. Prefer 2 


cCites 38. H. 6. 9.— There is a Diverſity between the Caſe of a Partition by Decd by Act of the Party 
For there the Privilege of Election of-the Eldeſt Daughter ſhall not deſcend to her Iſſue, and Where 


the Law gives the Eldeſt any Privilege without her Act, there, that Privilege ſhall deſcend. Co. Litt. 


166, b. Br. Preſentation, pl. 27. cites 24 E. 3. 52.& Monltrans de Fairs. pl. 65. cites S. C. 

3. So Tenant by the Curteſy of the Eldeſt Siſter ſhall have the ſame See pl. i. in 

Privilege. Co. Litt. 186. b. (f) 166, b. (() __ — 
DIAG Impedit. pl. 62. S. P.cites 5. H. 5. 10. 


4. It three Fointenants are of an Advbwfon, and the one preſents, rhe 
Ordinary is not bound to receive him; but it he does, the other has no 
Remedy ; For two cannot have Quare Impedit againſt the third; Contra 
of Coparceners. Br. Quare Impedir. pl. 128. cites 6. E 4. 10. —_ 
F. A Fine was levied of 4 Manor, unto which an Advowlion was ap- 3r. Fines pl. 
pendant, wherein a third Part was rendered back to A. tor Lite with di 24 Cites 45 
vers Remainders over, and ſo of the other two Parts, with the Advowſon of © 3: 18: 
every 3d Part as aforeſaid ; It they cannot agree to preſent, a Lapſe ſhall 
incur; They are all Tenants in common, and being /r/# naized, or lait 
named, is of no Privilege or Prejudice; For being by ove Deed it thal _ 
paſs Uno Flatu. Arg. Godb. 128. cites 45. E. 3. 5 
6. A Grant was made of the next Preſentation to Sir Godfrey Foliamb, And. pl. 2. 
aud 10 for others, & eorum cuiliber conjunctim & diviſim, Hæredibus, - 
Executoribus & Aſffignatis ſuis, and atterwards the Church became . 
void, and Sir Godirey preſented one of the other four Grantees ; and ad- 119 pl. 245. 
| Judged, That the Preſentation by one alone was good. Mod. 4. Trin. 31.5. C. ad | 
H. 8. Sir Godtrey Foliamb's Caſe. A N : cordingly 
by the Name of Sir William Hollis's Caſe—— Bendl 24. pl. 40. S. C. but mentions no Judgment 
dee (M. a) pl. 2. S. C. 


judged ac- 


that this Grant was not good, becauſe an Intereſt cannot be divided, and ſays that with this agrees 14 
Eliz. D. 304 pl. 54. I EM e | 


4 N e wo 
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In Caſe of Berry v. Perry 3 Buls. a 66. Coke Ch. J. Arg. lays it was reſolved, 
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7. Two 6ifers Coparceners of an Advowſon, married ; the gounge 
Siſter died, and her Husband was Tenant by the Curteſy. The Church 
voided ; the Clerk of the Husband of the eldeſt Siſter was received; And 
afterwards, the Church became void again, and the ſaid Husband of , 
Joungeft Siſter preſented, but being diſturbed, brought a Quare Impedir 
as Tenant by the 46" 36 in Torno ſecundo, and had judgment. Moor 
224. pl. 304. Paſch. 28. Eliz. Beverley v. Archbiihop ot Canterbury. 
8. The next Preſentation was granted to 2 and before the next Aw. 
dance one gave a Releaſe to the other; then the Incumbent died, and one of 
them preſented alone, and being diſturbed, brought a Quare Impedir, and 
had judgment; Ir was afſhgned for Error, becauſe one of the Grantees 
had Frought this Quare Impedir in his own Name alone; Bur adjudged 
maintainable, becauſe the Releaſe was made before the Church Was 
void, and this Judgment was affirmed in Error. Moor 467. pl. 664. Trin, 

9 Eliz. Rot. 1038. Lewes v. Benner. 5 49% 


} 5 


(Ha.) Preſentment to the Church. By Coparceners by 
Compoſition. . How the Compoſition being. 


1. IF the Compoſition be againſt Common Right it ſhall nor bind 
without Deed. 17. E. 3, 38. b. Adjudged. 


2, As after the Eldeſt has preſented if the Compoſition be that che 


Eldeſt thall preſent again and then the 2d, and fo the others in Turn, 


This ſhall not bind without Deed being againſt Common Right: For 


S p Anaze de Jure the 2d is to preſent. 17, E. 3, 38. b. Adjudged, 
b 3. In ©nare Impedit; the Plaintiff makes Title, That Compqoſition was 


dant will de- had between the Detendant and A. B. to preſent by Turn, and the Detendant 


= for _ preſented, and A. B. granted to us, our Heirs, and Aſſigns, the next Pre- 
ewing o 


the Compo- ſentation by the Deed, which he ſhewed, and ſo it belonged to him to pre- 


ſition, ans ſent, the other prayed that the“ [Plaintiff ] ſhall thew the Compolition; 
this is ad- and becauſe he does not claim bur one Preſentation, and ſo the [| Deedot] 
judged a- Compoſition belongs to the Grantor, and not to the Plaintiff, therefore the 
war 0 Opinion was, That he ſhall not be compelled to ſhew it, by which the 


enptery, and Detendant paſſed over, and pleaded a Releaſe of A. B. Br. Monſtrans, 


the Plaintiff pl. 72. cites 39 E. 3. 37. 


Mall reco- | 8 : | . 
ver; For the Deed of Compoſition belongs to A. B. and not to the Plaintiff, who has only a Preſentatiop, 
as held there by 'Chorp Juſtice, and the beſt Opinion. Br. Peremptory, pl 25. cites S. Cc. 
In Brook it is [Defendant] | | Ms 


And Holt 4. Error in Quare Impedit; Plaintiff counts. that A & B. ſeiſed as 
Oh. J. fad, Jointenants of the Advowſon in Groſs, by Indenture agreed to hold as 


That a Com- . I ” N 
volition may Tenants in Common, and that they and their reſpective Heirs ſhould preſent 


be either by ©) Turns, and ſhews ſeveral Preſentations alternately, and that A. died, 


Record, by and his Moiety deſcended to C. and made Title by grant of the next Pre- 


Lan- Ao ſentation by C. to D. his Executors, Adminiſtrators, and Ailigas, in 
FAY0t. e 


therPrivies in 


parcerners) claimed Title by Lapſe; The Plaintiff replied, That D. his Teſtator 
er Strangers preſented one Symms within ſix Months, and the Bifhop refuſed him ; 
T 3 Defendant rejoined, that he gave him 3 Days to prepare for Examination, 
Common, or and he never came; and traverſed, that he refuſed Symms at the Preſen- 
Tointenants) tation of the Teſtator; and upon Iſſue taken upon this Traverſe, Verdict 


2 by Re- and Judgment was for the Plaintiff; and now is was inſüted, that Plain- 
cord to pre- 

ſent hy J. As 0 f 
N . operate as a Partition, and ſever the Right, but merely as a Compolt- 


dente, whe _ 


= wd cc ors ww ace 2M wood as * wad yz o 


whoſe Lite the Church became void, and that D. made M. Executor, and 
Bleed (as Co- died, and it belonged to him as Executor to preſent &c. The Biſhop 


tiff had made no Title, becauſe the Agreement to preſent by Turns did not 


tion 
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tion or Agreement, which being broken, the Plaintiff has a proper Re- other is not, 
medy by Action ; Bur adjudged, Thar ir ſevered the Right of Preſentation. by the U- 

1 Salk. 43. Mich. 11 W. 3. B. R. The Biſhop of Salisbury v. Phillips. ny nk 
0 r 

Impedit; and this, whether the Preſentation te by one privy to the Agreement, or by a Stranger. — 
2dly, If either Privies in Blood (as Parceners) or Strangers (as Tenants in Common or Jointenants) a- 
gree by Deed to preſent by Turns the Compolition is good, and the Plaintiff need not in Quare Impedit, 
mention the Compoſition, it being once executed; And this ſhews that the Inheritance is ſevered, and 
that a ſeparate Intereſt is veſted in each of them to preſent by Turns. zdly, by Parol, for ſo a Compo- 
ſition may be between Parceners ; But between Strangers in Blood Compoſition cannot be without Deed, 
I Salk. 43. in the Caſe of the Biſhop of Salisbury v. Philips. Carth. 505. S. C. and there held 

That by the Agreement to preſent by Turns, Fe executed on both Sides, there was a Partition of 
the Inheritance of the Advowſon — So if 3 Tenants in Common agree to preſent by Turn, and 


every one has once ſo preſented, it is not neceſſary in Quare Impedit, for any of them to ſhew the Com- 
poſition, becauſe it has been executed once; Otherwiſe, if not executed, as was held by Shelly, Fitz- 


herbert, and many ot the Serjeants, Dy. 29. pl. 194. Hill. 28 H. 8.— Wats. Comp. Inc. Svo. 117, cap. 8. 


cites S. C. 


5. 7 Ann. cap 18. EnaQts that if Coparceners or Fointenants, or Tenants This Statute 
in Common be ſeiſcd of any Eftate of Inheritance in the Advouſon of any _ Fas 
_ Church or Vicarage, or other Eccleſiaſtical Promotion, and Partition is or ſhall , 


where the 
be made between them to preſent by Turns, that thereupon every one ſhall be taken Plaintiff has 


and adjudged to be ſeiſed of his or her ſeparate Part of the Advowſon to preſent but one Turn, 
in his or her Turn; As if there be two, and they make ſuch Partition, each e 


ſhall be ſaid to le jeiſed, the one of the one Moiety to preſent in the firſt Turn, 8 
the other of the other Moiety to preſent in the ſecond Turn; in like Manner if in their urn 
there be three, four, or more, every one ſhall be ſaid to be ſciſed of his or her they ſhould 
Part, and to preſent in his or her Turn. 8 6 


voidance in Prejudice to the others Right; therefore the Statute intends ſuch Patrons on'y as have a con- 
tinuing Right of Patronage, and to — the Caſes not within the Stat. . 2. Gibb. 253. in the Caſe 
of the Biſhop of London and Lewen v. the Mercers Company. = 


„1. 8 


(I. a) By Agne. | ee (K. c) 
1. IF an Advowſon be allotted in Chancery to the youngeſt Copar- This is 17 | 


1 cener, ſhe ſhall preſent and maintain Quare Jmpeoit againſt E 3: 38 = 
the others *till it be defeated. 17 E. 3. 88. fa 


1 &c. of 
: 3 6 | | : | | th N d 
in pl. 10. Ad it is ſo ſaid per Seton, That if the Advowſon was allotted to the youngeſt Kc. * Chan 

cery, non eſt Dubium, that ſhe ſhall not dereign, by force of this Aſſignment, the firſt Preſemment againſt 

the others by Quare Impedit- [4 | 2 e 


2. Tf three Coparceners of a Manor, to which an Advowſon is Ap- Sir Richard 
pendant, make Compoſition to preſent by Turns, and the Eldeſt uſurps Talkge * 
in the Turns of the iddlemoſt and Boungeſt, and after uiurps {6.22 , 
dan in the Turn of the Piddlemoſt, yet the youngeſt may preient ibid. 14 b. 
in her next Turn. 30 E. 3. 14. b. e WOT TY 35; hut not 
od. 


. So t Coparceners make Compoſition to preſent by Turn, and irh Abr. 
the one uſurps in the Turn of the other, yet ſhe upon whom the nlur⸗ re nps. 


| pation was may preſent upon the Compoſition in her next Turn. r 5 
7 


For the Vſurpation between Coparceners is an Uſurpation bur for the 
lame Turn uſurp'd, and does not put the other to her Writ of Right. dit. pl. 


1 29. | 
F. N. 54: J. 22 E. 4. 9. See the Statute W. 2. cap. 7. 425 . 


awar ded accordingly. — Le. 222, 223. pl. 3 56. cites 8 C. Per Brian, 


4. It a Partition be made to one Coparcener, and an Advowſon af. This is in 
hgn'd to her in Chancery, the others being within Age, yet at their full the Caſe of 


Are they may preſent by Compoſition, or preſent by Turn as if no . 
Partition had deen made; 1) E. z. 37. b. 30. b, Adjtidged. jo. b 
8 VVV Per Kit 
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328 Preſentation. 


5. Two Coparceners and a Stranger, who pretended a Right to the Eſtate 
and an Advowſon, agreed by Indentures mutually executed, that each of 
them ſhould preſent by Turns until ſuch Time as a Partition could be 
made. An Act of Parliament confirms the Indenture, and enacts, Thar 
every Agreement therein contained ſhall ftand, and that all the reſt of 
the Lands not particularly named, and otherwiſe diſpoſed of by the ſaid 
Indenture, ſhould be held by theſe three in Common; The 1/ in Turn 
grants the next Avoidance (the Church being full) ro the Plaintiff, and 
. for him; for *rwas agreed, that there ſhould be a Preſentation 
by Turns, and therefore for one Turn each had a Right to the whole 
Ad vow ſon by reaſon of the Af of Parliament which confirm d the Agree. 
nent, and thereby an Intereſt is ſettled in each of them till Partition made; 
but this Agreement would have veſted no Intereſt in either of them 
without an Act of Parliament to corroborate it; therefore there had 
been no Remedy upon it but by Action of Covenant, 2 Mod. 97. Trin. 23 
Car. 2. Crollinan v. Churchill. ä . RR 


1 


— 0 1 


(K. a) Preſentment to the Church. By Coparceners 
others, where it is to be made by Turn. Ji lat Preſent- 
- ment n /erve Torn enn ii 


See (Ca) pl. 1. J an Advowſon deſcends to two Coparceners, the one being within 


+ in 1 Age and in Ward, and the Guardian marries with the Eldeſt, 
—_ a and after the Church voids, and the Guardian preſents in the Name ot 


 rhoughr both Siſters; This ſhall not ſerve for any Turn to the Ewelt but at 
the Eldeſt the next Avoidance if they cannot agree in Preſentment, the Eldeſt 

wn” te be] ſhall preſent alone, as if no Prefentment had been made after the 

ment if the Delcent to them. D. 35. P. 8. 55. 5. Quzre, 8 

| 8 join with her; for this ſhall be ſaid the Commencement of her Turn, becauſe ſhe had not the 

Turn at the laſt Avoidance, that Preſentment being made in the Name of both; Sed alii e contra. D.5; 


pl 5. Paſch. 34 & 35H. 8. Archdeacon Carew's Caſe, 


As for In. 2. Ik two have Title to preſent by Turn, and the one preſents, and 
3 his Clerk admitted and inſtituted &c. AND after is deprived tor * Crime 
Cav Cro. Or Derely, or any other Caule, pet he ſhall not preſent again; but 
E 687. Trin. thts ſhall ſerve for a Turn, becauſe the Church was full, till the Sen 
4 Eli CB. tence Declaratory comes. Co. 5. Vindſor 102 ws 


Name bf Windſor v. Archbiſhop of Canterbury, Loveday and Fletcher.— S. C. Mo. 558. pl.;6o, Paſch, 
40 Eliz.— So if Grantee of the next Avoidance preſents one who is admitted and inſtituted, but dips 
before Induction, the Grantee ſhall not preſenr again; but if he dies before Inſtitution, tis otherwiſe. 
Arg. Mo. 443. pl. 609. Hill. 38 Eliz, in the Caſe of Robins v. Gerrard. — S. P. Arg Goldsb. 16; 

_ ſays, It was ſo adjudg'd in Colſhill's Caſe — S. P. Per Gaydy, J. and agreed per Fenner, J. and Poy- 
ham Ch. J. Goldsb. 165. in the Caſe of Robins v. Prince, | mY 4 LY 


 See(Ls)pl. 3. So if a Wan, who has a Turn, preſents one who is merely a Lay 
Dude Perſon, and he is admitted and inſtirured &c. and it is declared by Sen- 
Roll. N. 467. tence, that he is incapable, and theretore void ab Initio; yet becauſe 
cites 5 Rep. the Church was full till the Sentence Declaratory comes, tho this 
L 11 relate tu ſome Purpoles, it ſhall be for a Turn. Co. 5. Min. 
| | or 102. | | 5 5 

Cro. E. 687. 4. So if A. who has one Turn, preſents B. who is admitted and 
Trin. 41 fniſtituted 4c. and after he is deprived by Sentence; whereupon C. who 
Flix. C. has the 2d Turn, preſents D. who is admitted and inſtituted &c. an 
ps Tone. after he is deprived, and the firſt Sentence of Deprivation of B. de- 


deus, Wind- elared to be void, and he reſtored, and after P. dies, and then e, 


- 
—_— 


1 1 
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dies, C. ſhall preſent in his Turn; for tho D. was arſon for the — and 
Time to all Purpoſes during the firſt Deprivation, and B. was not ach ; de 
Incumbent, yet when the 2d Sentence comes, B. was Jncumbent Semence 
again by Force of the firſt Prelentment, Jnſfitution, and Jnduction, Declarators 
and needed not a new Inſtitution #c. And ſo B. died Incumbent by for che Re- 
Force of the firſt Prelentment in the firſt Turn. Co. 5. Vindſor maden Na! 
102. Wjudged. . | lity in the q 
of B. and ſo utterly defeats the Incumbency of D. as if he never had Vs oy 


z. But in the ſaid Caſe, if D. had died Incumbent before the ſecond Cro. E 686. 


DS Preſentation: 


Sentence, or it the firſt Sentence had not been revers'd; then this ſhould + Me. 558. 


ſcrve for the Turn of C. who preſented him. Co. 5. Mindſor 102 b. P 765. 

6. Jf a Pan preſents B. who is admitted, inſtituted, and ind ucted, ry his nor 
bur he has not ſubſcribed the Articles &c. according to the Statute reading the 
of 13 El. by which the Admifſion, Inſtitution, and Jnduction are Articles he 
void, it ſha!l not ſerve for a Turn; becauſe the Admiſſion, Jnftitu- au ful Par. 
tion, and Induction, are merely void by the Statute. Co. 5. Mind. ſon of the 


ſor 102. Þ, Church, by 
reaion 


of the Statute of 13 Eliz. D. 377. b. pl 31. Mich. 23 & 24 Eliz, Anon. —— Ibid. Marg. fays, 


It wasadjudg'd, that the Church is void, ipſo facto, without Deprivation. cites Trin. 48 Eliz. B. R. 
Baker v. Brent. — Hob. 168 cites 8 C. S. C. cited, and S. P. held by Vaughan Ch. J. 


Vaugh. 133. Hill. 22 & 23 Car. 2. in the Caſe of Shute v. Þ ipden. — 2 Jo 19. S. C. And there 
Vaughan Ch. J. took a Diverſity between not Reading the Articles and not Sub ſcribing them; for the Sta- 
tute prohibits Admiſſion before Subſcription, and makes the Admiſſion, Inſtitution, and Induction void, 


SES, - Where the one lyſes his Turn by Lapſe, this ſhall ſtand for his Turn; 4s in Quare 
and at the next Avoidance, the other thall have his Turn again; Quod A of 
nota. Br. Preſentation. pl. 26. | ne J * of obo 


| | | ; . Church of 
L. of a Voidance of a Vicarage againſt the Biſhop of E. and H and ccunted that he had one Prebend as 


above, and H. had ſuch another, and they are ſeiſed of thoſe Prebends in the Church of L 1o which the Vicar- 


ave is appendant to preſent by Turn ; and that 7 the Plamtiff preſented D. his Clerk &c. <vho das received, 
by wheſe Death &c. the Church voided, and the Biſhop in Default of H. made Collation to one G. &c. and 
made Induction in Right of H. by <vhoſe Death the Vicarage is now void; ſo it belong'd ro him to preſent, 
and che Defendant diſturb'd him &c. and a good Count. Br. Preſentation. pl. 26. cites 24 E. 3. 26. 


8. A Man ſeiſed of a Manor with Advowſon Acer had Iſſue four 
Daughters and died, and they made Partition, and that each preſent by 
Turn in Degrees as their Age was, by which the Eldeft commenced &c. 
and her Clerk was in, and after the Eldeſt died, her Heir within Age, and 
found by Office jor the King, and he ſeiſed the Ward, and after the Church | 
| wwided apain, and the King preſented in the Turn of the ſecond Daughter ; 
And per Catesby, the King preſented in Right of the Heir, and there- 
fore his Preſentment in the Turn of the ſecond Daughter does not put 
her to her Writ ot Right of Advowſon. But to this Brian and Choke 
were ſtrongly Contra, and that this is Uſurpation ; For there 1s 20 Pri- 
vity of the Partition in the King, and this Preſentation is in Fure Regis 
Proprio as Lord, and never ſhall make Title to the Heir in Quare Impe- 
dir. Br. Quare Impedit, pl. 139. cites 22 E. 4 VVV 
9. Where one Parcener preſents in the Turn of her Coparcener, this does yg of Grants 


not put her to her Writ of Right of Advowſon as Uſurpation done by a of Coparce- 


Stranger thall do, by reaſon of the Privity, ſo that ſhe loſes nothing by ners Ibid. 


—— Where 


this Turn, and ſhall have her Turn again when it comes to her Turn ſeveral Pa- 
Again; Per Catesby and Brian. Br, Quare Impedit, pl. 132. cites 22 toy; are, 
= ; 4 | . 4 Buns 2 80 and one uſur pi 


upon the 


other, that other ſhalt not 1 to the next Avoidance, but muſt wait till his Turn comes round. 


Gibb. 253. Paſch. 4 Geo. 2. B. R. held ſo in the Caſe of the Biſhop of London and Lewen v. the 
ercer's Company. RTE: | TEAR | | 

10. In Quare Impedit; four Manors deſcended to four Daughters, and an 

Advowſen was appendant to one Manor, and they made Partition of al ex- 
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190 Preſentation. 


cept the Advouſen, and ſo that each Daughter had a Manor, and nt hin- 
determined of the Advowſon by Compoſition or otherwiſe, and atter the Church 

voided, and the elde/# Daughter preſented, and at another Voidance the 

ſecond Daughter preſented, and at a third Avoidance the Stranger preſented 

and aſter the Incumbent died, and the fourth preſented, and well, by the 

Opinion of the Court; For the Fourth ſhall nor loſe her Turn by the 
Uſurpation of a Stranger ſuffered by the third Daughter. Br. Quare Im- 

pedir, pl. 118. cites 2 H. 7. 4. - | 

11. If the King upon his Promotion of the Incumbent to a Biſhoprick 

does not take Benefit of the firſt Avoidance, bur ſuffers a Stranger 1s pre. 

ſent, and the Preſentee dies, he ſhall not have his Prerogative to preſent 

to the ſecond Avoidance. Cro. E. 790. Mich. 42 & 43 Eliz. C. B. Baſ. 
e | | NN 
Ow. 131. 12. A. and B. ſeiſed in Fee of every other Turn; A. preſented; then B. 
Mich. 42 & preſented in his Turn, and after Induction his Clerk is deprived, bur 30 
e CB. Notice is given. The Biſhop collates. A. grants his Fee to F. F. The 
5 Ceallatee dies. It is now B's Turn. For A. be fore his Grant to J. S. might 
have removed the Collatee for want of Notice; but he dy ing Incumbenr, 

A's Turn is ſerved. But after A's Grant to J. S. neither A. nor | 8. 

could preſent, and the Collation was good againſt all but the very Pa- 


tron, who, after the Grant, could not have Action, but he has deſtroy. 
cd it by his Grant, and fo none can have it. Cro. E. 811. Hill. 43 Elz. 


C. B. Leak v. the Biſhop of Coventry and Babington. 
13. Where the King has Title by Lapſe and preſents, and his Preſentee 
is 1nſtiruted, yet the King may revoke his Preſentation and preſent an- 
other, his Turn not being ſerved by Inſtiturion only before InduGion, 
Watſ. Comp. Inc. 197. cap. 12. cites 1 Le. 156. Trin. 32 Eliz. Wright 
v. the Bithop of Norwich. 0 5 


a) Preſentment to the Church. If hut Perſons may 


N * 9 . 8 8. | . ! 
EE. on Preſented. 


o q 


Br. Preſenta- I. A Abbot may be preſented to a Church; (for he was capable 


non, pl. ok an Appropriation by which he was perpetually Parton 
Br. Abbe, pl. iniparionee, and had Curam Aunimarum.) 34 I), „ | 
C Sha Br. Incumbent, pl. 2. cites 8. Cx: | | 


Br. Preſenta- 7 2, A Maſter of a College is not preſentable to a Parſonage. 34 b. 
tion, pl. 2. 6. 15. e 8 * | 
"Cites 8. C. 


Br. Abbe, pl. 22. cites S. C. Br. Incumbent, pl. 2. cites $ Cones Is Corporation con- 


fiſts of Maſter and Confreres, and the Maſter and Confreres preſent the Maſter, it is void ; For the Pre- 


ſentor and Preſentee are one and the ſame Perſon. Br. Preſentation, pl. 23. cites 14 H. 8. 2. per Fiti- 
2 And per . The Maſter or Head of the Corporation cannot be ſevered from the 

ommonalty may; For the Maſter and Confreres, or the Dean and 
Chapter, may preſent one of the Confreres, or one of the Chapter; For he is not a perfect Body without 
the Head; But he is a perfect Body if the Maſter, or Head, and the greater Part of the Commonalty al- 


lent. Br. Preſentation, pl. 23. cites 14 H. 8. 2———— Br. Quare Impedit, pl. 86. cites 14 H. S. 2. 29. 


Watſ. Comp Inc. Svo. 205, 206. cap. 13. cites S. C. — Watſ Comp. Inc. 8Svo 392. cap. 
20. Cites 8. C. and adds, Quære, whether the Inſtitution and Induction in ſuch Caſe be merely void, 
ſo that Lapſe may run from the Time that the Church became firſt void? And ſays, he conceives it 1 
not ſo, but the Deanand Chapter may well-preſent one of their Chapter, or any Corporation, one of 
their Members, and cites 3 Bulſ. 43. Trin. 13 Jac. Harris v. Auſtin,——- « has been held, that 
when the Maſters and Brothers of an Hoſpital did preſent the Maſter, and the Maſter and Brothers did 
bring a Quare Impedit againſt the Maſter by a ſtrange Name, that the Writ did well lie, and that they 
5 d recover, the Preſentment being void. Warſ Comp. Inc. 8vo. 515. cap. 26. cites 12 H 
8 ; | ö 5 


3. The | 


Preſentation. 321 
3. The lame Law ofa Dean and Chapter, (though by Corruption r Ab. 


they were capable of an Appropriation, and a Vicar made to have 5 2 << 
Curam Animarum for them. Com. 497.) 34 0. 6. 15. SC. -Br. Ia- 


cumbent, pl. 
| 2. cites 8 C. 

4. It | ſeems, that an Alien, who is a Mini ſter, map be preſented ta As to what 

a Church, though an Alien cannot have 1 ot Franktene⸗ ae 1% 
ment here, becauſe by Jntendment they will adhere to their Country noſed 1 
| and againit ue in Time of War, and tranſport the Treaſure of the cence of Sf. 
Realm out of the Realm, yet this is not intended of Spiritual rival Aliens, 
Men; and this was the Realon that anciently it was uſual for All- Ton che in- 


ens to have Spiritual Promottons here, and ]Iriors Aliens had ein 
many ]Þofſeſſions here, and were Parſons appropriate, cies, might. 


come to the 


Nation by other Aliens, if they were allowed to enjoy Eſtate here, was the Reaſon they were ſuf- 
tered to enjoy Eccleſiaſtical Bene ſices here, could: not ſure be the Reaſon, but rather the Pope's U- 
ſurpation, and a dubmiſſion to his pretended Authority in Church Matters, and his providing many Ec- 
cleſiaſtical Preferments here to Aliens, his Friends and Creatures, was the chief Reaſon Aliens enjoy 
ed Bene fices in England, tho' other Reaſons probable might be fancied to diſtinguiſh it from the Caſe 
of Laymen who had a Freehold in their own ary Sed. but the Practice I believe has al ways contiuued 
to allow Aliens to enjoy Eccleſiaſtical Benefices here. Watſ. Comp. Inc. Svo. 376. cap. 20 


5. By the Statute of 13 R. 2 and 1 H. 5. Frenchmen, are diſabled They are 
to have Benefices in England, and Frenchmen endentzen'd ; But e 0 be 
Quzre, whether they continue of force at this Day. a e 

6, Ika Layman be prelented, inſtituted, and inducted, he is Par⸗ Sce And 16 
ſen de facto, and it is not a mere Mullity. Pobart's Reports 209, b 34.Paſch. 


| 12 Eliz. Be- 
nefeld v. Pickering. Bendl. 195. S. C.———D. 292. b. pl 1 Mich, 13 & 14 Eliz. S C — Watſ. 
Coinp. Inc. S vo. 52. cap 5. cites 8 C. S. P. per Popham Ch. J. Cro. E. 315. Hill. 36 Eliz. B K. 
in Caſe of Pratt v. Stocłke At Common Law a mere Layman was incapable. By a Statute in . 


Elizabeth's Time, a Deacon was made capable; By the Statute 14 Car, 2. 4. none but a Prieſt is lo; 
and this Statute is declarative of the Common Law, and the Berefice not ipſo facto void, bur that there 
muſt be a Deprivation ; and it is not like the Caſe of a Woman preſented, which is a perfect Nulliry ; 
but when a mere Laicus4s in, the Church is full; per Scroggs Ch. J. 2 Show. 54. Palch. 31 Car. 2, 
B. R. in Cafe of Hill v. Boomer. | | : 

A Layman is capable of a Prebend, for non habet Curam Animarum. Cro. E. 79. Mich. 29 & 30 E- 
liz. B R. Bland v. Madox. _ | | » ; 

A Doctor of the Civil Law was admitted, inſtituted and iuducted to a Living, being only a Lay- 
man, and made a Leaſe for Years of the Rectory; and if it was good was the (Queſtion. The Leaſe 
was confirmed before 13 Eliz. by the Patron and Ordinary. Per Gawdy J. ſuch Acts which he was 
not capable to do ſhall not bind the Succeſſor, becauſe upon the Matter he was never Incumbent, and 
cited 4 H. . . and 28 H. 8 D. . But Popham and Fenner}. contra. For in regard he was Parſon de facto, 
and ſuch an one whereof the Law takes Cognizance by his Induction, and the People cannot take No- 
tice of any other, All Acts done by him during that time ſhall bind as well as if he had been Rightful 
Parſon. For it would be miſchievous if all the Acts by ſuch Averments ſhould be drawn in Queſtion. 
Ard all agreed, that all Spiritual Acis, as Marriage, Adminiſtration of the Sacraments &c. by ſuch a 
(ne during the time that he is Parſon are good, and therefore a Leaſe made by ſuch an one, and con- 
firmed by the Patron and Ordinary, ſhall well bind the Incumbem Succeſſor; and reſolved to have 
adjudged it accordingly by Conſent of Gawdy J. But for other Defects the Judgment was ſtayed, Cro. 
E. 575. pl. 5. Mich. 42 & 43 Eliz. B. R. Coftard v. Winder — Mo. 606. pl 836. S. C. and ſays, 
that the Succeſſor became bound in an Obligation after the 14 Eliz, that the Leſſee ſhould enjoy rhe 
Term; after which Obligation the Succeſſor was abſent, more than 80 Days in a Year; And the 


Queſtion was, if the Obligation was void by the Statute of 14 Eliz. and adjudged that it was not, be- 
cauſe the Leaſe was good, and ſo was the Obligation made for enjoying the Leaſe which the Succeſ- 


forcould not avoid. And note, they agreed, that the Parſon beings Layman ozght to have been deprived ; 
For otberwiſe all his Acts will be good as lawful Patron till Deprivation. And the Deprivation 
_ ſhall not have ſuch Relation to make him no Parſon ab Initio, though it be declaratory; For the Suc- 
ceſſor ſhall not have meſne Profits. D. 292. b. Marg. pl. 72. cites 8. C.——— Watſ. Comp. Inc. 8vo 
119. cap. 8. cites 8. C. | | IE | 


* 


auſe; but if he has wrong done him, he may, peradventure, 
it by Aſſiſe. Gro. C. C5. Hils 2 Car. C. B. in Sutton. s Caſe. 455 2 | 

7. Tf a Man utterly illiterate bg preſented, inſfituted, and in⸗ 
ducted, this is not a mere Nullity, but he is Parton de facto. 

3, Ita Woman be preſented, inſtituted, and inducten, it is a mere 8. P. per 
Nullity, becauſe her Incapacity is apparent. Hobart 29. crocs 2 


| Show 54 
; Paſch. 31 Car. 2. in Caſe of Hill v, Buomer. 


(MI. a) 


| _ Tho'a Layman, by being admitted and el to a Benefice, has a Frechold, yet he may be ſued 
mm the Spiritual Court and deprived for that 
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(M. a) What Perſons may be preſented for a collatera] 
Reſpect. 


I. I F a Grant of the next Avoidance be granted to three, and after 
the Church voids, and rwo of the three preſent, the third Gran. 
tee being a Clerk, this is a good Preſentment, and the Biſhop can: 
not refuſe him, though all three were Jointenants thereof by the 
Grant, and only two of them joined in the Preſentment; becauſe 
the third Perſon cannot preſent himſelf, D. 13, 14 El. 304.54 
Perhaps that, 2. Blit if one of the three Grantees had preſente the third alone, 
One could the Biſhop might have refuſed him. D. 13. 14 El. 304. 54. 


not maintain 
Quare Impedit; For the Habendum was Eis & uni eorum Conjunctim & Ditiſim, and ſo the Severance in 
1 ſeems void in Law. D. 304. b. pl. 54. Watſ. Comp. Inc 8vo. 402. cap. 20. cites 
Preſentment of the third by one alone was held good, the Grant being to the three Et eorum cuilibet 
Conj unqtim & Diviſim. Mo 4. Trin. 31 H. S. Sir Godfrey Foliamb's Caſe. — Watſ. Comp. Inc. 8vo 
402. cap. 20. cites 8. C. And. 2. S. C.——— 4 Le. 119. S. C. by the Name of Sir William 
Hollis's Caſe. Bend. 24. S. C. by Name of Hollis v. Roland, where the Deed of Grant is re. 
cited Verbatim, and no Flatendum in it Mo. 849. pl. 1154. Coke Ch. J. cited this Caſe out of 
Bendloe, and takes a Difference between a 2. Intereſt and a Joint Authority, and that one alone could not 
preſent, becauſe it was a Joint Intereſt, but that had it been a Joint Authority it had been otherwiſe 
If three are ſeiſed of a Manor with Advowſon appendant, whereof the one is a Prieſt, and they three pre- 
ent the Prieſt by a ſtrange Name, who is admitted, inſtituted, and inducted, this is a good Preſentation, 
and a good Seiſin for them; and if the Prieſt dies, and the other two ſurvive, this is good Title tor 
them in another Quare Impedit ; by the Juſtices. Br. Preſentation, pl. 45. cites 21 E. 4, 66. 


Wat 3. He who preſents himſelf by a ſtrange Name where he is Patron, and 
pang, Gow 3, he ſhal it tor Spoliation ; For he may he Ordina- 
OP 6 fakes, he ſhall be put out tor Spol iation; For he may pray the Ordina 
E228 ry ro* admit him, but not preſent himſelf. Br. Quare Impedit, pl. 18. 
P. but if the cites 35 H. 6. 59. 5 yy De 
Ordinary | | OY . N RY 
does admit him accordingly, this gains no Poſſeſſion ; For there is no Preſentation, and a Man cannot 
plead Plenarty of his own 3 Watſ. Comp. Inc. 8va, 204. cap. 13. cites 14 H. 8. 3. 


And after- 4. Stokes the Father was Incumbent, and after his Death the Patron 


32 preſented Stokes the Son, who was retuſed by the Biſhop, becauſe by 


a Conſulta- the Canon Law Filius non poteſt ſuccedere Patri in eadem Eccleſia, where- 


tion, becauſe upon the Patron preſented Sykes; then Stokes the Son obtained a Dit- 
otherwiſe penſation Non Obſtante the Canon; but the Ordinary inſtituted Sykes, 
and cauſed him to be inducted. Thereupon Stokes the Son ſued Sykes 


Stokes had no 


1 and the Ordinary in the Delegates; But by all the Juſtices a Prohibition 


ſed to grant was granted; and Jones J. faid, that he had known it granted three 


it. Lat 253. 'T'imes, where both Perſons claimed by one Patron. But he and Dode- 


2 * ridge held, that the Canon abovementioned holds not in this Church; And 


Styles — Lat. 191. Stokes v. Sykes. 
J e 


E dy the Name of Stock v. Sicks. 


Stoke v. Doderidge ſaid, that ſo was the Opinion of a learned Civil Lawyer. 


2225 ö : . 0 : — 


(N. a) T6 whom it ſhall be made. 


Hurt. 24.in 1. A FTER Lapſe incurred to the Metropolitan, and before Colla 
A tion be jim, if the Patron — . he may preſent to the Or- 
nting to the Petropolitan. Con- 


_ Caſe of Boo⸗ 


ron v. Ro, diary of the Diocels without prel 


chetter, it tra. ID, 41 El, B. R. per Popham. 


was held to be 


clears 


© nm © . . wn 1 }|_ 


E 


* 
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clear, that thou: h the ſix Months paſs; yet if the Patron preſents, the Biſhop ought to admit, though 
ir be after the Title devolved to the Metropolitan ————Watſ. Comp. Inc. 8vo. 265. cap. 15. cites &. 
('———— Wat\. Comp. Inc. 8vo. 199. cap. 12. cites S. C. ; 


G 0 A ae m fa Mn] Huf he.» RD 

i. IF a Man preſents his Clerk to the Biſhop, who dies before he 1 
1s To may preſent another. 38 E., 1 b. = 3 

2. Ik d Man preſents his Clerk to the Bilhop, yet hemay preſent receive him ; 
another before the Bithop has received his Clerk. 38 E. 3. 36. b. For the 


Writ which 
iſſues to the Biſhop does not mention that the Biſhop ſhall receive the ſame Perſon that was firſt pre- 
ſented to him. Per Finch. Br. Quare Impedit, pl. 67.cites S. C. Br. Preſentation, pt 18. cites 
18 E. z. 36. but it ſhould be (38.) a | TIL | at HD 


z. 3 E. 1. cap. 28. Enacts, that no Clerk of the King or other Fuſtice 
ſhall receive the Preſcutment of any Church, whereof Plea is pending in the 
King's Court, without ſpecial Leave of the King, in pain to loſe the Church 
and his Service. „ . wy 4 
4. Where a Man preſents to the Biſhop, and he will not receive him, B. ©, 
he may preſent as many as he will till the Biſhop will receive him. Br. Impedit, pl. 
Preſentation, pl. 18. cites 18 E. 3. 36. | . cine S.G 
5. If an Incumbent changes his Benefice for another, or reſigns it, the 
Patron may preſent immediately; For theſe are Voidances in Law and 
in Fact. Br. Preſentation, pl. 49. cites 2 H. 4. 5. | 
6. In Quare Impedir, the Detendant 4405 that the Incumbent was 
preſented, living the other Incumbent, and fo he is in by Spoliation &c. 
Br. Quare Impedit, pl. 13. cites 33 H. 6. 26. in a Nota. EET ESE 
7. When one having good Title to preſent, and an Incumbent by Uſur- 
pation is admitted, inſtituted, and inducted, and after that the Patron 
preſents, and the Bithop retuſes, and atter the Patron recovers, and then 
he, which had this Preſentation, exhibits it to the Biſhop, this is now a 
good Preſentation ; and the Patron cannot revoke or give him a new 
Preſentation ; but if the Patron, before the Death of the Incumbent, 
makes Letters of Preſentation, that is void; becauſe he had no Title to 
preſent. Hutt. 67. Mich. 21 Jac. Rud v. the Biſhop of Lincoln. 
8. If the Patron preſents his Clerk a Week before the 6 Months be 
ended, and the Ordinary refuſes the Clerk for Inability, becauſe he is un- 
learned, and then the 6 Months paſs before he preſents another after the 
6 Months atter the Death of the Incumbent; in ſuch Caſe, % Biſhop 
ſpall have the Collation of the Clerk, becauſe it was the Folly of the Patron, 
that he did not preſent his Clerk before, ſo as the Ordinary might ex- 
amine him; rd that rhereupon if he be found to be unable, that he 
might preſeat another Clerk ro the Ordinary within convenient Time, 
and for that Cauſe is the 6 Months given to the Patron, that he provide 
another Clerk in the mean Time; per Ld. Dyer. 3 Le. 46. Mich. 15 E- 
liz. in the Common Pleas. CL ebb „ 
9. Quare Impedit to the Vicarage of Huſton in Suſſex, by the King 


againſt and the Biſhop; the Caſe was ſuch, the King had the 
Advowſon of the Vicarage belonging to ſuch a Manor, by rea/oa of the 
Wardſhip of the which became. void during the Minority of 


the Heir; the Heir ſues Livery ; the King prefents thereto under the 
Great Seal; and afterwards (without mentioning this firſt te e | 
eines therero another under the Seal of the Court of Wards ; rhe ſeconc 
reſentee is admitted, inſtituted and inducted by the Bithop before 
any Notice ot the firſt Preſentment; The King brings a Quare Imp2- 
dit againſt the firſt Preſentee ; and adjudged, chatir lay not ; tor by Coke 
and Warburton, it was within the diſpoiing of the Court ol Wards, or 
— eee eee eee 4 | | though 
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2s. C. Roh 1. IT J. S. preſents, and his Clerk is Admitted and Inftitured, } 


upon him for Lapſe, the Inſtitution ſtopping the Lapſe from going to the inferior Ordinary. Man 


* ——_—— 
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— * 


though it were after Livery, becauſe it was a Chattel veſted. Cra ]. 
. 247. Trin. 8 Jac. C. B. the King v...... MG 


—_ — 


See (M. b) (P. a) At what. Time it may be. | [ Before Deprepation.| 


1. JF an Incumbent be 1 vet the Patron cannot preſent an 
other to the Church before he is deprtbed; For the Church tz 
not void before. Contra. 17 E. 3. 30 l. „ 
2. the Viſicor, by Command of the King, returns into Chan: 
Inc. vo. Cgry good Matter of Deprivation of the Clerk of the King, yet the 
355. cab Ring cannot prefent another to the Church before that he is depriy 


Cites S. C. . | 
Bur other. Ed. Contra. 17 E. 3. 59. l. 

if it i: ; ; ] | | a | TE : 1 3 ; | 585 
where the Church is for ſome Fault or Defect in the Clerk declared by the Law to be actually void, 


3. If an Incumbent be created a Biſhop, the firſt Benefice is void imme. 
diarely ; But it he takes to Benefices incompatible, this is a Voidance in 
Law or Cauſe of Voidance, and not void in Fact. to make the Patron 
able to preſent till he be conven'd and deprived by Sentence; per Hill; 

And ſo ſee that the Voidance is not by his Act only as it is of Rehgnz- 
tion, or of the taking of a Biſhoprick ; Quære of thoſe of the Spirituil 
Court. Br. Preſentation, pl. 5o. cites 11 H. 4. 36. 


— ———_— 


(Q. a) At what Time it may be ; where the Church i, full, 


Rep. 191 \ 1 D. cannot preſent his Clerk before Induction; for the Church 


227. 


| Rep. 6. Hill. was tull againſt a common Perſon before ; for by the Inſtitution he has 


15 Ja. B. R. Curam Animarum. 38 E. 3. 4 My Reports. 13 Ja. B. between 


— Aamiſſon 'Hitching and (lover; ànd in the ſame Caſe 0. 15 Ta, B. B. dd 
Ale judged, D. 4 El. 217. 62. adjudged, '22 H. 6. 27. Co. 6. Boſe! 


tion without 
more, is 4 


9 b. 33 D. 6. 24 Co. 4 765 b. Co. Te 26. Co. 6. 41. Da. 82. b. 


| gagd Plenar- 21 E, 4+ 34. b, Com. Hare. 528, 


ty And Poſſeſ- 


ſion between common Perſons Br. Plenarty, pl. 5. cites 22 H. 6. 27.— Br Quare Impedit, pl. 1. cin 
8. C——=S. P. Ibid. pl. 10. cites 33 H. 6. 24.—8. P. Ibid. pl. 83 cites 22 H. 6. 25.—8. P. Br. Prero- 
gative, pl. 20. cites 38 E 3. 8. 9 & 10.—8. P. Br. Preſentation, pl. 17. cites 38 ve 3h — 
8. P. Br. Qudre Impedit, pl. 65 cites S. C.——S. P. Watf. Comff Inc. Svo. 504. cap. 26. 


26. cites Keiln 
88. Hill. 22. H. 5.—S. P. Watſ. Comp. Inc. $vo, 50. cap. 4. And-Ibid. 51 it is faid, that by Admil- 


ſion and Inſtitution the Church is fall as to the Cure of Souls, and againſt himſelf and all other Perſom, 
_ unleſs the King. CY ooo | Ac 


Arainſ te . 2, But if a Common Perſon preſents, and his Clerk is admitted 
I Ple- | ; : 

varey bas (nt, and his Clerk ſhall be inſtituted ; for the Church is oo: tv 
Induction or againſt the King before Induction. 38 E. 3. 4. 9. udjudged. WY! 
palate; Reports, 13 Ja, B. between Hzching and Glover. And I. 15 J. 
. Pl. B. R. in the ſame Cale ſo adjudged. D. 4 El. 21). 62. 22 U. 6 
narty, 0 5 27. 33 I), 6. 24. Cd. J. 26. Cd. 6. 49. b. Da. 82. b. | 
r | | | 5 1 5 „VVV 
27 2 Br. Quare Impedit, pl. 1. cites S. C8. P. Ibid. pl. 10. cites 33 H. 6. 24.—S. P. Ibid. pl. 
cites 38 E. 3. 3. 8. 9.—8. P. Ibid. pl. 83. cites 22 H. 6. 25.—8. P. Br. Preſentation, pl. 17. cites 381 
Se En UE EO CT. ior tae Tolima 
dis Cher 1s Admitted and Lhd, ved forbears to be.indufted 1 8 2 the King ſhall not preſent 


dns Pier and inſtituted before Jnduction, che King, if he has Right, may 16 


W y 
Con) 


yoidable only is not ſufficient. Roll. Rep. 213. Per Coke, who cited 17 E. 3. Small's Caſe | 
Ik a Prebend happen void, and the Biſhop collates thereunto, and before Induction the Biſhop dies, 


King and Sac ker QDJ)UDgeD, EDD 


| — — — 
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Comp. Inc. 8yo. 196. cap. 12. cites Hob. 154. Colt v. Glover, and Goldsb. 164. Hill, 43 Eliz. per 
Popham, in Caſe of Robbins v. Prince. Y | | 3 i 

In Quare Impedit it was agreed, That where a Biſhop pre nts to the Prebend, and dies before Indufion, 
which the Temporalties come into the Hands of the ing, that the King ſball preſent to the Pre- 
bend; for there is no Plenarty againſt the King without Inductien. Br. Plenarty, pl. 3. cites 11 H. 
4. ;,——J where the Biſhop makes Collation, and dies before Induction. And from hence it ſeems that 
(ollation with Inſtitution is good Plenarty againſt a common Perſon, as well as Preſentation with Admiſſion 
and Inſtitution. Ibid. Ns | : 


3, But if the King has not any Right to the Church, the Church is $ © and + 
full by Admiſſion and Inſtitution of the Clerk of a Common Per⸗ - pg ogy 
ſon, without Induction againſt the King alſo, ſo that he cannot pre- „ 28 
ſent. My Beports 13 Ja. B. between Hitching and Glover. And Dil. and that ſo 
15 Ja. B. N. in the ſame Cale agreed; 8 


tween the King and Sack k. 1 D. 7, 19. Cb. Mos of Nor- 
6. 30. and 49. b. TE | wich, Cole 


. > | | | x | and Saker.— 
Before Remotion by Quare Impedit, the Plenarty ſhall bind him Quoad the Poſſeſſion ; for Reaſon re- 
quires that the Church be ſerved ; and one being in by Preſentment, aud according to the Ceremonies 
of the Church cannot be put out without Action. Cro. J. 123, Trin. 4 Jac. B. K The King v. 
Champion -Before a Preſentation can be made to a Church, it muſt be actually void, and its being 


and the Temporalties come unto the King, and after he is inducted, and afterward the King givcth the 


ſime dy his Letters Patents unto another Clerk who is Inftiruted and Inducted, the firſt Clerk ſhall 


have a Spoliation in the Spiritual Court againſt the Preſentee of the King; becauſe the King ought to 


| have removed him by Quare Impedit, and not to have collated as he did. And there the Patronage doth 


come in by Debate. F. N. B. 36. K. Ns 


. So, before Removal of the Clerk, the King cannot preſent the S. P. Roll. 


ſme Clerk who is in by Uſurpation ; for this cannot enure as a 5.235: 
Surrender and new reſentment. M. 13 Ja. B. R. between the quod fair 

| 7 8 conceſſum 
| per totam 


| Curiam. 8 C. by Name of The King v. Biſhop of Norwich. 
6. Tf a Man recovers in Quare Impedir againſt the Incumbent, the OA”) | 
Jncumbent is fo removed by the Judgment, that the Recoverer "5 | 
may preſent to the Church without other Removal of the Incumbent, g C. a0 
tho the Intumbent continues Incumbent De Facto till Preſentment by cordingly. 


the Becoveror. M. 12 Ja. B. R. between * V hitler and Singleton. Roll Kep. 


Reſolved per Curiam. Trin. 13 Ja. B. R. between n and. Or. 62. And 


Hurris per Curiam, without Writ to the Biſhop, 32 E. 3, Quare Coho Gd 
{  Imipedit 2. admitted in Caſe of the King. 


cumbent De Facto till the laſt Incumbent be inſtituted. —S. P. Watſ. Comp. Inc. 8vo. 382. cap. 20. | 


cumbent con- 
tinues In- 


5. Bur after ſich Recovery in a Quare Impedit a Stranger to ſuch If a Stranger 


| Recovery cannot preſent to the Chuch; tor notwithftanding the Re eee. 
 eovery, pet the Incumbent continues Incumbent De Fabto ag to hi, Thus 


Strangers. M. 13 Ja. B. R. between Fairebank and Durham. beſt) ſhould 


| | a | | ; . preſent o 
the Church, his Preſentation would be void, as being made to a Church that is full, Watſ Comp. 


Inc vo. 382. cap. 20. Cites S. C. 


g. Ik 9. and B. are Tenants in Common of an Advowſon, and Roll. Rep. 


: the Church volds, and a Stranger uſurps, and his Clerk inducted, nnd 243: 8.-C. 


A. and 
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Adjornatur, A. and B, bring Quare Impedit, in which B. is ſummon'd and fever, 

— watt. and after A. recoyers before other Removal of the Jncumbent, B. can 

Sog z. cap. Hot prelent; for he is a Stranger to the Recovery. Dubitatur, M. 1; 

20. cites 8. C. JA. B. R. between Fairbank and Durham. | 
9. So in this Caſe B. cannot after the Recovery preſent the ſame 

1 Perſon who was Incumbent, and againſt whom the Judgment iz 

8. C. A4. Niven; for this Acceptance cannot make the Church vold to B. Dy: 

jornatur ltatur. M. 13 Ja. B. R. between 1 4¹ b anke and D urg am. 

Watſ. Comp. | | | | 

Inc. Svo. 383. cap. 20. cites S. C. 


And. 244 10, The Biſhop collated without good Title of Lapſe or other wile, and 
pl. 257. 8. P. qfter the Patron dies after the ſix Months paſt, and the Executor brings 
8 8 Quare Impedit by Force of rhe Statute of 4 E. 3. and the Biſhop and 
ale v. Co- the Incumbent plead Plenarty by tix Months, and adjudged no {leq 
ventry and Upon Oemurrer, becauſe this Collation is not any Plenarty, being 
Marſh.— tortious. 19. 32 El. B. Rot. 2065, between Sma//kwood and others 
Th gy Erecutors of allo, againſt the Biſbop of Coventry and Litchfield, 
3 Eli S. C. Adzudged upon Demurrer; but another Urit brought before abat 
| and they all ed, becauſe it was to the Jmpediment of the Teſtament, 
held, L hat | | 3 
this is not a Plenarty within the Statute of W. 2. For that muſt be Ex Præſentatione, and not Ex Colla. 
tione ; and the Plai tiff had Judgment. Le. 205. pl. 284. S. C. but I do not obſerve 8 P. there, — 
4 Le. 15. pl.53. S. C. And it was held, That the Executors upon this tortious Collation might have 
(QQuare Impedit for the Diſturbance, and that dy Equity of the Statute 4 E. 3. ;. and that the Clerk 
1hould be removed at the Suit of the Executors. = FE. | 


Co Lit 333. 11. Ik the Biſhop collates without good Title of Lapſe, this does not 
3 or put the Patron out of Poſſeſſion, but he may preſent after, tho the 
Clerk ot the Bithop be Inſtituted and Indutted. Co. 6, Greene 29. b. 


_ taken to be | 
; only pro- AND Boſwe/l 50. Co. Litt. 344+ 
viſionally 9 bale . ä . | | 
mad- for the Celebration of Divine Service till the Patron preſents —— If the Biſhop collates his Clerk 
either before he gives Notice of an Avoidance where Notice is requiſite, or at any Time within the 6 
Months limited to the Patron to fill his Church, the Patron may at any Time after preſent his Clerk; 
for tho' a wrongful Detainer makes ſuch a Plenarty as ſhall bar the Lapſe to the Metropolitan and King, 
yet it is no Bar to the true Patron; and if the Biſhop admits the Patron's Clerk, the other is out Ipſo 
Facto; or if the Biſhop will not admit him, the Patron may as well then, as at any other Time before, 
have his Remedy at Law againſt the Biſhop. Watſ Comp. Inc. 187. cap 12. cites Hob. $02. Hill, 1; 
Tac. Gawdy v. the Biſhop ot Canterbury & al. In ſuch Caſe the Patron muſt actually preſent, and 
the Ordinary muſt refuſe to admit his Clerk before the Patron can bring his Action; for tho' the Or- 
dinary has collared, yet the true Patron may preſent tothe ſame Ordinary, and he may inſtitute &c. his 
Clerk, and then the two Clerks ſhall try who hath the better Title. Watſ. Comp. Inc. Svo. 425. cap 
22. cites Pl. C. 500. Grendon's Caſe. Watſ. Comp. Inc. Svo. 425. cap. 22. cites S. C. F 


12. Tf Lapſe be devolved to the Metropolitan, and after the Ordi- 
nary, who has pals d his Time, collates his Clerk within the 6 Months 
ot the Metropolitan, and his Clerk thereupon is Inſtituted and Induc- 
ted, It ſrems that this was a Plenarty againſt the Patron; for the 
Collation is lawful againſt all except the Metropolitan, and it is a 
Dlenarty againft him alſo. Summer Aſſiſes at Bath in the County 
ofSomerſet before the Lord Finch, upon a Trial between Sir Traucs 
Popham, and the Bi/bop of Bath and Wells and his Son; this was 4 
Queſtion, and fo held by Lord Finch | 

13. Bur a Collacion by Lapſe by a Biſhop, and an Inſtitution and 
Induction thereupon, will put another Biſhop, who has the right Title 
to collate, out vf Poſſeſſion, and to a Quare Jmpedit ; ſo that he can 

not preſent before the Jncumbent is removed. Co. 6. Greene 29. b. 
and Boſwell 50, Co, Litt. 344. FR 25 . 
8. C. Cited 14. If the King preſents ure Prærogativæ ſuæ Ratione Lapſus, as it 

ch.. Hob. is exprels'd in the Letters Patents, where the King has nor any Title 
202.1n the to preſent by Lapſe or otherwike, and thereupon the Ordinary Ad 
_ CaſeofGaw- mits, Jnſtitutes and Indutts the Clerk, pet this doth not put j 


— 
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Patron to his Quare Impedit, but he may preſent ; for the Preſent- dy Arch- 
ment was void, the King being deceived ; and then this is an Tnftt- — 
tution and Induction without any Preſentment. Co. 6; Greexc 29; Ka d 
b. adjudged. | ſays it is to 
575 i „ , | n = be well un- 
derſtood that it makes.no binding Plenarty againſt the true Patron; but that he may not only bring his 
| Quare Impedit when he will, but alſo preſent upon him ? Years after. Watſ. Chip. Inc. 8vo. 188* 
Cap. 12. 8 C. and P. but adds that ſuch Plenarty bars a Lapſe to the Metropolitan. 8. P. 
. 244. pl. 8. 9 5 5 9 ih | | 
If the Queen Non habens Jus preſentandi, and yet preſents to the Advowſon as in ſuo Pleno Jure, it 
is a void Prefentment ; for the W was deceived in her Preſentment, which made it meerly void as 
to the Queen, who can do no Wrong. And the Uſurpation is only in the Incumbent, who procured 
himſelf to be inſtituted ; and he is the Wrong-doer, and againft him only the Quare Impedit is always 
brought Per Croke J. but the other 2 doubted of this Point, Cro. C 562. Mich. 16 Car, 
B R, in Caſe of Vates v. Sir John Dryden & al. | 8 | | 


15. Ik the King preſents, and therein miſtakes his Title, as ff he pre. 
ſents R atione Lapſus where he has Title Pleno jure, tho the Clerk be Fol. 351. 
Inſtituted and Inducted thereupon, yet this does not put the Ring to $0. and 
his Quare Impedit; for his Preſentment is void, and then an Juſtt- P. cited Her; 
tution and Induction without a reſentment is only as a Collation, 51. Mich. 3 
and lo the King not out of Joflefſion, but may preſent before Re- cn, 


| in Thomp- 

moval of the Clerk. Co. 6. Greene 29. b. Reſolved, = ſon's Cat 
e . LS e | 5 And alſo 

Litt. Rep. 60. in 8 C. and which is reported in the ſame Words... P. Arg Roll R. 236. Mich. 


13. in Caſe of the King v. the Biſhop of Norwich. 


. 16. Tf the King preſents, and before Inſtitution or InduQtion, the Co Lit. 
King repeals it, and therof gives Notice to the Ordinary, who after, 344. b 8. FP. 
notwithſtanding, inſtitutes and inducts him, pet the Ring may pre- 75 
ſent another; For the Church is not full, in ag much as there ts 
not any reſentment. D. 12. El. 292. 70. will prove this, in as 
much as a Confirmation to ſuch Incumbent made by the King is void. 
1. So would it be in this Caſe; though the Ordinary inftituted, 
and inducted the Clerk after Repeal, and before Notice thereof to him 
r For the Notice makes nothing to the Ellence of the Repeal, 
but only to charge the Ordinary as a Oiſturber, it he proceeds after 
Notice. D. 12. El. 292. 70. will prove thts in as much as a Confir- 
* to 22 Incumbent is void. 25. E. 3. ). uccordingly. Dide Co. 
+ Ureene 29. U. . : . | | e 
18. Ik the King preſents A. and, upon Refuſal of him, brings Quare D. 439. b. pt: 
Impedit, and pending this B. procures a Preſentment from the King of 2 7 ro 
himſelt in Deceit of the King, and thereupon the Ordinary inſtitutes, aged. 
and inducts B. yet this does not put the Ring out of Poſſeſſion Blit The Vicar 
he may preſent before Removal of B. by Quare Jmpenit, in as much of Yaron's 
as the Jreſentment was void, and lo an Jnſtitution and Induction, Je Or 
without any Jreſentment. Co. 6, Greene 2g, vb. having” Title 
„ | „ W aol ie | | to the Ad- 
row ſon of M. preſented one W. The Preſentee heing diſturbed procured Quate Impedit &c. After which 
one S. obtained a ſecond Preſentation to the ſaid Church; notwithſtanding which W. procured the 
| Biſhop to admit and inſtiiute him, and a Mandatum to have him inducted, and after Judgment was 
given for the Queen, W. was inducted, and Writ awarded after this to the Biſhop, and the Opinion of 
weed in this Caſe, that the firſt Preſentation was repealed, and become void. And. 38. Mich. 
] liz Anon. | Soy ag 1 —_— 


19. Ika Man preſents in Time of War, and the Preſentee is initi- War Comp. 
tured and inducted in Time of Peace, pet this ſhall not put the Patron _ _ "YN 
to his Quare Jmpedit, but that he may preſent ; For this is but an ene, S. C & 
Inſtitution and Jnduction without any {Preſentment. Co. 6. Greene; Rep. 93 
39, Vid 6. E. 3. „F TS — 
N h 85 | ale — . F. 
And though the Preſentment be in. Time of War, and the Clerk is admitted thereupon in Time of 
Peace, yer the Law gives regard to the = that is to ſay, to the Preſentment, and 3 
53 | | iQ — | | | 010ws. 
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knpedit. l. may preſent within the Year, tho' the Church be full by 6 Months bo ho his 


others. 


Has - Preſentation. 


| | — 
follows thereupon ſhall be avoided, as being conſtrued to be in Time of War, and ſhall not put the 
rightful Patron out of Poſſeſuon. Watſ. Comp. Inc 8yo. 210. cap. 13. cites 6. E. 3.41. 6 Rep. 30 Green 
Caſe, 2 Rep. 93. Bingham's Caſe, & 1 Intt. 249. b. | 


— 


Watt Comp. zo. If a Stranger, without Title preſents by Tort tu my Chur 
2 : N Q ; 0 
— 50-353-Cheing votd) by Simony, and 6 Months paſs, yet J may after neefers 


S. C. For the Statute has made the Preſentment Inſtitution, and Inquc. 


oy vold, and ſo he is not Incumbent, nor the Church full. Co. 
. 420, Re | 

21, Tf d Lapſe devolves to the King, and after the interior Ordinary 
collates for the Lapſe, and his Clerk is inſtituted and inducted, it ſeems 
that this does not make any 2 againſt the King to put him 
to his Quare-Jrapedit, but that he may preſent and ouſt the Clerk of 


ee pl. 11. theDrdinary; For when Lapſe is incurred to the King, this cannot 


be taken away by the Ordinary, and then when the Ordinary col 
lates without good Title, this does not make any Plenarty again 
him, who has the Right as the King has to preſent ; For Laple in 
curred to the King is not like to a Lapſe incurred to a Metropoltan. 


Hob. 168. 22. If d Man be preſented inftituted and inducted to a Church by 


E 3 Simony, tho! it be void as to the King and the Parithioners, yet it jg 
Jab nee” not vold to an Uſurper ; For a Man without Right ſhall not preſent 
Biſpop of tbereto, Hobart's Reports, 227. Ninchcomb's Cale, 

Pulleſton.— Watt Comp. Inc. Svo. 383. cap. cites 8. C. 


Br. Quare 23. Where an Havouſen is aliened in Mortmain, the immediate Lord 
ene Ouare Impedit brought, ſo that he brings it within the Tear 3; Qu 

Br. Mortmaine, pl. 13. cites21 E. 3. 29, e 
By the Inſti- 24. A Man may be Parſon without Induffion. Per Newton Br. Quare 


nota; 


tutien a Man Impedit. pl. 83. cites 22 H. 6. 25. 


is Parſon | Dee, 5 
without taking any Profits. Per Aſcue. Br. Quare Impedit. pl. 83. cites 22. H. 6. 25 —— S. P. Br. Dem 


and Chapter pl. 9. cites 22 H:; 27. -- 


8. P. Comp. 25. If the Incumbent re/igns, and the Uſarper preſents within 6 Months, 


Inc. Svo. 186, and is in for 6 Months, #o Notice being given of the Reſignation, yet that 


= Seis thall bind him, and he ſhall be put to his Right of Advowſon; Otherwiſ: 


Hob. 318. if the Ordinary had collated; Becauſe the Induction is notorious to the 
Sir William Country, and the Patron ought to take notice of it at his Peril, to prevent 


Elvis v. the | Not & : Fl; „ 
* 3 the Uſurpation by an Stranger. Noy. 65. Paſch. 39. Eliz. Servien \ 


x Vork and Bilbop of Lincoln. 


26. Admiſſion, Inſtitution, and Induction without Preſentment, i; 
merely void, ſaid per Williams J. to have been fo adjudged in the Cale 
of Green v. Baker. Cro. J. 252. Mich. 8 Jac. B. R. Cafe of Huntton v, 
oe I IR . . Tn 5 

235. Admiſſion, Inſtitution, and Induction of one who is ere Laicus 
1s not void, bur voidable ; and till deprived the Plenarry remains. Per 
Holt Ch. J. Cumb. 202. Paſch. 5 W. & M. B. R. Dr. Harſcot's Caſe— 
JJ) Fae: oxen et 3 

28. In all Cafes When the Church is not otherwiſe filled, than by - 
ſtitution and upon a void Preſentment, or by wrongful Collation (except the 
Collation be made upon him that hath Right to collate) rh the Clerk, by 

whom the Church is filled, has remained as Incumbent for ſome Nears, gel 

i after the Patron preſents his Clerk to the Biſhop his Preſentment is uit 
void, but the Biſhop may and ought to inſtitute him thereupon, and the 
Inſtitution ſhall be good to the Ouſting of the other Incumbent, and if the 
Biſhop refuſe, the Patron may by Suit recover his Preſentment. Watl. 
Comp. Inc. 8vo. 384. os: 20. Cites 6 Rep. 22. Green's Caſe — and 

6 Rep, 50. Boſwell's Cale—& Co. Litt. 344. 1 


Preſentation. | 8 


— 


29. If a Church de once duly filled of a Clerk, tho the Clerk be after de- | 
privable, yet it till ſuch Time as he is actually deprived, the Patron ma 
not preſent. Watſ. Comp. Inc. 8vo, 384. cap. 20. 


— 


(Q. a. 2) Plenarty. By æulom to be pleaded, and in what | 
Caſes it is a good Plea. N 


I. S well the Incumbent as the Patron may plead Plenarty by 6 None pal 
Months the Day of the Writ purchated, Br. Plenarty pl. 14. 28 5 

cites Fitzh. Quare Impedit. 32. 47, 48, 49 & 189. | Ce "<P 

| 5 | 5 | | dit but the 
Patron, or he who is preſented by Lapſe. Per Belknap, But per Parry at Common Law the Incumbent might 
| have pleaded that he avas in of the Preſentment of goo ms, himſelf, But not of the Preſentment of à 

* Stranger, Quod Belknap conceſſit. Br, Plenarty, pl. 12. cites Fitah. Incumbent. pl. 4. 2 R.2.— * S P. That 
Plenarty by 6 Months of the Preſentment of a Stranger is not Plea for the Incumbent to plead. per tot.Cur. For it 
is not to the Writ; For he does not give a berterWrit againſt any Perſon certain; Nor it is not to the Action; 
For he does not make to himſelf any Title to the Patronage. Br. Plenarty, pl. 9. cites 16 E. 4. 11. — S. P. 
Ner for any ether but for kim again ſi com the Writ of Right of Advou fon lies, which is againſt none but the 
Patron. per tot. Cur. Yo wr Impe dit. pl. 134. cites S. C. S. P. br. lenarty, pl. 6. cites 38 H. 6. 
20. If the Clerk of a Stranger be incumbent of a Church by the Space of 6 Months, by Admiſſion 
and Inſtitution only, upon his Preſentation, this makes a Plenarty without Induction. Hill. 22 H. 5. 
Kelw. $8.—And the Patron may plead Picnarty againſt all Common Perſons, Watſ. Comp. Inc. Svo. 504. 
cap. 26. be”. NOS | | 


2. If my Anceſtor, Tenant in Tail preſents, and after a Prior gets the ſame But if a aro 
Advoꝛoſon and apprepriates it, and holds in proper Ule q Licence a Near Ya pr ome 
and a Day, and my Anceflor dies, 1 may have Aſſiſe of Darreiga Preſent- Church is full 
ment or Ouare Impedit at any Time; tor now the Advowlon is always h this by 6 
full, and this is a Preſentation, Br. Preſentation. pl. 8. cites 46 Atl. 4. U in the 
Per Finch J. „% „ 3 ee 
5 | i | | 5 7 | [ANceſtor, 
then the Iſſue ſhall attend 'till the Church voids. Br. Preſentation. pl. 8. cites 46 Aſſ. 4. Per Finch. J. 
3. In Quare Impedit, the [Incumbent pleaded, that the Patron T. H. was Tbs De- 
ſeiſed of the Manor of Dale, to which the Church is Appendant, and the endant had 


Church woided by the Death of one E. and the ſaid T. H. preſented him, by N oP 4 


force of which he was admitted 6 Months before the Writ purchas'd, Jud g- and pleaded 
ment ſi Actio &c. Per tor. Cur. it is a good Plea for the Patron himſelf * 
without ſhe wing other Preſentment in him before ; Bur per Danby, yet Mu. . 


| 1 , : N . . M hs t * 
this does not lie in the Mouth of the Incumbent. To which it was ſaid, ey _ | 


that the Plea was good by the Incumbent in this Caſe, Quære Cauſam, tion of one 
| Becauſe it ſeems that this Plea is for the Patron, and not tor the Incum- 5 
| | ; „. e ö to the Writ; 
bent. Br. Plenarty. pl. 4. cites 22 H. 6. 25. | 5 
Court held the Plea naught, becauſe the Defendant ſbeced no Title in A. Brownl. 162. Cranwell v. 
Lifter, — Noy 30. S. C. by Name of Lifter v. Crameel. But had he pleaded Preſentment of the 
Plaintiff himſelf, or Collation by Lapſe to the Ordinary, there, he need not make any Title. — Watſ. 
Comp. Inc. 8vo. 516. FFF 33 8 | 5 


4. Parſon Imparſonee cannot plead Plenarty againſt a Stranger Patron; S. P. Br. Ple- 

for the Pleading is given by the Statute of Weſtmi hat the burtv. lle, 
lor the Pleading is given by the Statute of Veſtminſter, cap. 5. that the. 

: 2 n : oy | Cltes 38 Hl. 6. 

Church is full by 6 Months, beſore theW rit purchas'd, of ſuch a one by 20. That 
Preſentation ot ſuch a one; which Parſon Iinparſonee cannot plead, tor Plenarty by 
he is not in of, any. Preſentation... . Br. Plenarty. pl. ). cites 38 H. 6. 20. P * Im- 
39 H. 6. 21. Per Priſot. „„ ee 
8. P Br. Preſentation. pl. 36. cites 39 H. 6 20.—— Br. Quare Impedir. pl 14 cites S. C. — 8. P. 
Fin. Law. S$yo. 19. — 8. P. Watſ. Comp. Inc. 8 vo. 515. cap. 26. cites 22 H. 6. 14 38 H. 6. 20 
and 16 E. 4. 11 and Pl. C. 50. Grendon's Caſe, — But Per Priſot, m Quare Im pedit againſt Parſon 
Imparſonee, Plenarty of himſelf by a Year and a Day before the Writ putchaled, is a good Plea, if it 
was lawfully appropriated. Br. Plenarty. pl 6. cites 38 H. 6. 20. VV 


Ne 


- pedit pl. 11. cites 33 H. 6. 532. —— 8. P. b 


Necdham &c. Ibid. 


a P reſentation. 


5. Note, when there is no Patron, as where the Prior is a Prieſt, and i; 
admitted to his own Benefice 5 or where my Advowſon is alien'd in Mort. 
main, and appropriated to a Religious Houte, and the like; In thoſe Ca. 
ſes I may have Quare Impedit, and there Plenarty by 6 Months is nc 
| Plea, Br. Plenarty. pl. 10., cites 14 H. 8. | | 
Dr. Watſon 6. Plenarty Months «pon an Inftitution, where the Inſtitution is 
ſays, From made upon a Preſentment; is pleadable by all Perſons againft a Common 
this he ſup- Perſon : pet 1 Plex b Collation 1 leadable, bur the P. 

oſes, that Perſon ; yet a Plenarty by were Collation is not pleadable, bur the Patron 
Plenarty may bring his Writ and remove the Collatee at any Time. Watſ. Comp, 
upon a void Inc. 8vo. 5o5. Cap. 26. cites Stat. Weſt. 2. cap. 5. 3 Cro, 297. Mich. 32 
Preſentment & 33 Eliz. C. B, Smallwood, Cole and Sale v. the Biſhop of Coventry 


x rp 2 and Marth. Jenk. Cent. 7. Caſe 9. 6 Rep. 49. Mich. 3 Jac. Boſwells 


then the Caſe. 
Clerk is In- 


cumbent as it were by Collation only; but when it is ſaid, that Plenarty by Collation is not pleadable, it 
is to be limited as to ſuch who have Right to preſent, but not to ſuch who have no Right to collate ; for 


Plenarty by Collation puts bim, that has the Right to collate, ro his Writ of Right, and is pleadable 
againſt him that hath the Right of Collating. Watſ. Comp. Inc. $vo. 505. cap 26. cites 17 E. 3 64. b. 
Dean of Lincoln's Caſe. — And 6 Rep. 49, 59 Mich. 3 Jac. in Boſwell's Caſe, And 2 Inſt. 357. 


1 4 n — = I V3 » 1 1 s li . 
— 


— Ce — — 


See (B a. 2) (R. a) At what Time it may be. [ere there is 


Alienation, Diſſetſin &c.] 


S. P. Watſ. 


Comp. Inc. JF a Man be diſſeiſed of a Manor, to which att Advowſon ts ap 
pendant, and atter the Church voids, the Diſleiſee map preſent 


$vo. 180. 


I thereto betore Re-entry into the Manor, becauſe his Entry is Con- 
A geable into any Part * of the Manor. 19 V. 6. 33. 16 E.. Quare 


YR. imprnit. 146. Contra 39 E. 3. 21. b. 
Where his 


Entry into the Manor is not taken away, he e to the Advowſon Per Priſot. Br. Quare Im- 
| y Pollard J. Kelw. 169 Mich. 6 H. 8. — But Brooke (ut 
ſupra) makes a Quære thereof, becauſe, he ſays, it ſeems he cannot make Title without the Manor. 


If a Man ſeiſed of Land and of Advowſon appendart be diſſeiſed of the Land, and the Advowſon voids, he 


ſhall not preſent to the Advow ſon, for he cannot make J. ile ; tor if he intitles himſelf as to the Advow- 
ſon in Groſs, then the Diſſeiſor ſhall make a L:fing, ſaying, that A. B. was ſciſed of the Land to which 


Kc. and infeoff d him &c. Abſque hoc, that it is in Groſs &c. And if he claims as Appendant, rhe other 


ſhall ſay, that A. B. was ſeiſed of the Land to which &c. and infeoff d him, Abſque hoc, that the Diſ- 
ſeilee was ſeiſed at the Time of the-Avoidance; Per Danby ; But per Littleton, a Man who is diſſeiſed 
of the Manor or Land, may ſeiſe Villein Regardant, and may enter into any Parcel, and therefore may 


preſent, but cannot have Common Appendant without an Entry. But per Danby Ch. J. Advowſon 1s 
not Parcel of a Manor but appendant, and therefore a Diverſity ; for Diſſeiſee may emer into any Parcel, 


but not into the Appendancies without the Manor or Land to which &c. And tho' the Advowſon may be ſe- 


ver'd and made in Groſs, it 7 to be when the Owner is ſeiſed of the Land to cubich &c. but ot by 
e 


Preſentment when he is out of Poſſeſſion ; Quod nota, good Reaſon ; and Needham J. cum ills, Br. Pre- 


ſentation, pl. 30. cites 9 E. 4. 38.—— And where Tenant for Life allens the Manor in Fee, he in Rever- 


ſion cannot preſent to the Advowſon before he has enter'd into the Manor; Per Needham J. But per 


Mloy le the Seiſin Tempore vacationis is not traverſable; and fo Littleton and Moyle againſf Danby and 
If an Adroæu ſon wids in the Time of a Diſſeiſor, and the Dilſriſee re-enters before 
Preſentation made, the Diſſeiſee may preſent and ſhall have Quare Impedit. Br. Preſcatation. pl. 41, 


cites 2 H. 7. Per Townſend ; quod non negatur. 


Watſ.Comp. 2. So if Leſſee for Lite of a Manor, to which ant Advowſon is ap: 
_ Inc. Stone pendant, aliens the Manor; and after the Church voids, the Lettor 

Sead 16 may preſent before Entry into the Manor for the Forfeiture, becauſe = 
E. Quarehts Entry is congeable into any Part, 19 b. 6. 33. b 


Impedit. 146. 
Contra 39 E. 3. 21. 


3. So if Diſſeiſor of a Manor, to which ac. aliens it, and after the 
Church voids, the Diſſeiſee may preſent thereto betore Entry into the 
Manor. 19 D. 6. 33. b e If 
4 N 


* — 


Ma. M6 
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4. If Leſſee for Lite of a Manor, to which àn Advowſon is Appen- Watſ Comp. 
dant, aliens one Acre with the Advowſon, by which Advowſon is Inc 870.180. 
appendant_ to the Acre, and after the Chirch voids, The Lefloe may 3 41, ces 
ent betore Entry into the Acre, becauſe hts Entry ts congeable  _ 
into any Part for the Forfeiture.” Contra 18 E. 3. 44. by Jfſue, 
My Reports Contra, 1 . 
5. Jf Baron bi ſeiſed of a Manor, to which an Advolofort ts appen- 
dant, jointly with his Wife for Lite, and aliens one Acre with the Ad- 
vowſon, by which the Advowſon ts appendant to the Acre, and dies, 
and after the Church voids, The Feme cannot preſent betore the Acre 
mn_ : 17 E. 3. 5. 19. Adjudged. Contra 22 E. 3. . Ge. 
6. Put if the. Alienee aliens the Acre to another, ſaving the Ad- 
vowſon, und atter Baron dies, the Feme ma reitht to the nert 
Abolpance ; becauſe fhe ſhall not recover this with the Acre. 17 E. 
1 . So if the Baron had alien'd the Advowſon as in Grofs, and aſter 
aliens the Manor to another, and dies, the Feme may preſent to the 
advowlon, when it voids, before the Manot recontinued, becaule it 
is in Groſs, Contra 17 E. 3. 19. b. Hs ee, 
8. Tf a Feme be endow'd of the third Part of a Manor, and of the 
Advowſon appendant, and after another Baron and Feme purchaſes the 
whole Manor; and after the Baron aliens one Acre of the Manor 
with the Advowſon appendant, and after ſecond Preſentment paſs d 
the Baron dies, and Tenant in Dower dies, The Feme may preſent to 
the third Preſentment tho' ſhe has not recontinued the Acre ; beranſe - 
oe Advowſon by. the Alienation could not paſs as Appendant to 
the Acre, inaſmuch as the Baron only a Reverſion therein 
2 94 23 All. 8. Adjudg 1. 22 E. 3. 7. Adjudged. | 
Same "I - „„ eee e 
9 Tf Tenant in Tail of a Manor, to which ant Adboivfon is ap⸗s p war 
pendant, diſcontinues one Acre with the Advowſon, and dies, und Comp. Inc. 
atter the Church volds, The Iſſue may prefent before the Acre re- Vo. 1333 
continued; becauſe the Diſcontinuee never preſented after the Diſcol- SG K C 
_— this being the ;fixft Voidance after. 34 E. 1. Quare Im. Lit. 33 3. 8 
e If Tenant ne, Life of 22 dhe duch v 2 b Vent * ine rr 
me ceo &c. thereot, and a urch voids cath « Nb) pl.2— 
Incumbent; Kee before any Claim made by him in RN hoy Spy 
hon, but after he in Reverſion preſents. In this Cale. he ſhall not cap. 10. cites 
have this Preſentment, though the levying the Fine wits a Fortei- S C- Warſ. 
ture, yet kill he in Reverſion has mave his Election. to take Av. Comp, lac. 
vantage of the Forfeiture, the Eſtate of the Tenant for Life is not 2 1. cites 
deſtroy'd nor ended; and he might have taken Adpantage of the For- S. C. jo, 
feiture by his Claim in the Life ofthe Jncumbent; and malmuch as he z89. . . 
did not make his Claim before the Death of the Jncumbent, the prev. 
ent Preſentment was a Chattle veſted in che Leſſee, which' cannot be 
_ deveſted after by the Preſentment of him in Reverſion. Trin. 13 
Car. B. R. between Spring and Sr Julius Ceſar. Per Cutiam. Ad- 
judged in Writ of Error üpon a Judgment in Bank in a Quare 


1 „  m—_— —— 
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. 


(s. a) What ſhall be a good Preſentment. How it 
C FS Rey. 

3 3 1. A Common Perſon may preſent to a Church by Parol. C0. Litt, 

Commenda-.- vw. , | | | 

tion of a fit Clerk to the Ordinary. Watſ. Comp. Inc. 8yo. 390 cap. 20. 


2. Tfa Common Perſon preſents to.a Church by Writing, ye 
this is not any Deed, but only in Nature of a Letter to the Bilhop. Co, 

| Litt. 120, A VVV 2 
See pl. 4 in 3. The King may preſent to a Church by his Letters. 2 E. 1. Rot, 
the Notes. JJatentiuum Membrana. s. 2.4 HO 


Forthe Pre- 4+ The King may preſent by Parol without J>reſentment in Writ: 


ſentation is ing. 19 E. 3. Quare Impedit. 60. Agreed. Co. Litt. 120. 
of rhe Clerk, | 


and the Direction is to the Biſhop, and though it be by Writing it is no Deed, but only as a Letter 
to the Biſhop, and this is the Reaſon that the King himſelf may preſent by Parol. Co. Litt. 126. 3. 
It is only a Commendation, or Declaration of the King's Will, which may be by Parol. Cry. 


248. Trin. 8 Jac. B. R. pl. ;. the SAT, .. for the Vicarageof Hunſton in Suſſex. 8p 
Mo. 874. pl. 1221. in Caſe of the King v. Biſhop of Lincoln and King. 6 | . 


Sce{Q)pl. F. Tfthe King be deceived in his Title of Preſentment, this is a 
Pie 0 votd Prelentment. Co. 6. Greene. 29. b. Adzudged. Dubitatur O. 
G, Ori 5, 16 El. 327. 6. | i; 

3 6. Ik the King grants a Preſentment by his Letters Patents by 
theſe Words, (Damus [& ] Concedimus) without any Words of 
Preſentment, yet it ſeems that it ſhall amount to a Preſentment, 


and a good Warrant to the Biſhop to inſtitute him cc. Dubita- 


tur. 19 E. 3. Quare Impedit. 60. 


And though 5. Preſentation by Corporation ought to be by Writing. Br. Preſentation, 
a Corpora- pl. 23. cites 14 H. 8. 2. per Broke. 333 


4+ 
tion made 


their Preſentation by a wrong Name of Incorporation yet it was held good. YOu: | 248. . - Coke 
ſaid, it was ſo ruled in the Dean of Notwich's Caſe. i | b J 1 git 


8. If a Man preſents Ad Rel oriam, it is as good as if he had preſent- 


ed Ad Eccleſiam. Cro. J. 248. pl. J. Coke ſaid, it had been fo ad- 


judged. 


9. If the King do ratify the Poſſeſſion of the Incumbent, Ita quod in 


nullo Gravetur, this is now as a New Preſentment; per Coke Ch. |. 3 
Bulſ. 90. Mich, 13 Jac. in Caſe of the King v. Saar. 


„ 


— wit. 


+ Br. Quare 1. 1 Kiog may revoke his Preſentation. 14 E. 3. Quate zm 


a | pedit. 5- 28 E. 1 Not. Patentium. Yemb, 24. 2 E. 2. 


\ cites „ Rot. [atentium, Part 1. P. 3. D. 18. El. 348. 12. Fitz. Ma. 5% 
he Ron + (C) 271. D) D. 12. El. 292. jo. he may before Inſtitution. 25 
Preſentment E. 3. 47. Admitted and adzudged. * ) I), 4. 32. D. 16. El. 327. 4 


the firſt muſt After Letters obtained for Admiſſion, Inſtitution and Induction, and 


be recited, 


and the Blea- before Execution thereof. 14. E. 3. Quare Impedit 5. 


ſure of the 


| King to revoke it; otherwiſe it is a Deceit of the King and void. * 3 Le 242. cites D. 339. The 


Vicar of Vatton's Caſe If the King, before Admiſſion of the firſt Preſentee preſents another, 
without Fraud or Covin in the ſecend Preſentee, ſuch Recital is not neceſſary; But if the firſt Pre- 


ſentee 


(T. a) Revocation. //Þo may r evoke his Preſentation. 


—. 1 


5 ( 
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ſentee be inſtituted, then ſuch ſecond Preſentation is no Repeal of the former, without recital of the 
ſormer Preſentation, and the pr on aud Inſtitution thereupon ; and alſo there ought to be an expreſs 
Clauſe of Revocation of the firſt Preſentment, and of the Admiſſion and Inſtitution thereupon mentioned in 
the ſecond Letters Patents of Preſentment. D. $39. Marg pl. 47. ſays, This Difference was adjudged. 
Paſch. 9 Ja, in the Exchequer, between Calvert and Kitchen. The King may vary in his Pre- 
ſentation wwithort reciting the former, and it ſhall not be void by the Statute of f 6 H. 8. 15. per Coke, 
Warburton, and Foſter. Cro. J. 248. pl. 7. Trin. $ Jac. C. B. in Caſe of the King v. .... 

_ + See this Statute at Prerogative (Q. b. 2) pl. 8. | 


2. Ik the Prefentee of the King be inſtituted, the King cannot re- After Induc- 
yoke it after before Induction. Oubitatur, 18 El. 348. 12. 25 E. tion upon a 
z. 47. Admitted as it ſeems; For it is certified, that it was re⸗ ebe tien 
ceived after the Letters of Repeal. ee ee ones 

z. Ik the Prejentee of the King dies after Inſtitution and before Patents re- 
Induftion, this is a Revocation in Law, ſo that the King ſhall pre- oed che 
ſent again, becauſe the King has not the Effect of the reſentment, **<<ararion; 
D. 20. El. 360. 7. Admitted. And Co. 9. Holt 132 ſatd, that it F 


| Thorp, rhe 
was ſo reſolved there. Dubitatur D. 18. El. 348. 12. Ie eee | 
| is deltroycd 
by the Repeal, and if the Biſhop does not ouſt the Clerk, the Temporalties ſhall be ſeiſed into the 
King's Hands for the Contempt, and becauſe noother Title was made but the King's Preſentarion, which 
is defeated, a Writ was awarded to the Biſhop, Br. Preſentation, pl. 6. cites 44 E. 3.35. KS 
The King had Title to preſent by Lap/e, and his Clerk is inftituted, but not inducted, and died before 
Induct ion The Queſtion was, If the k ing ſhall preſent forthe ſaid Lapſe, becauſe the Church was 
not full againſt the King? The Juſtices were all clear of Opinion, that the King might repeal ſuch _ 
Preſentment before Induction ; Aud as to the principal Matter, the Court ſeemed inelined that the 
King might preſent again. Le. 156. pl. 218. Trin. 32 Eliz. C. B. Wright v. the Biſhop of Norwich. 
——S.P. D. 348. a. pl. 12. Hill. 18 Eliz. in Tifton's Cale, and there it was held by Dyer and 
Mounſon accordingly ; but Manwoodand Harper e contra; But all agreed, that the King's Preſenta- 
tion ſhall always be ſaid to be Admiſlus, Inſtitutus, & Inductus, which was confirmed by Precedents 
and the Books of * 22 and 33 H. 6 and 24 and 38 E. 3.————- Bur D. 360. b. pl. 7. Mich. 19 & 20 
Eliz, in the Caſe of Gyles v. Colſhill, where a Church became void by taking a ſecond Benefice, 
ard Lapſe to the 1 by the 21 H. 8. by Default of Patron, Biſhop, and Nletropolitan, the 
een preſented B. who was admitted, inſtituted and inducted. Then B. died. IT'he Queen preſent- 
G. The Patron brought Quare Impedit againſt G. and counted of the Avoidance and Lapſe, and 
that the Queen preſented G. who was admitted and inſtituted, but did not ſay (inducted) and thut the 
Church being now void by B's Death, it belongs to him to preſent. The Quettion was, If this Plead- 
ing was good? And by the greater Number of Juſtices it was held good enough, and Precedents ſhewn 
in the King's Caſe where Admiſſus & Inſtitutus only had been allowed. And in this Cafe it cannot be 
intended otherwiſe than that the Queen's Preſentation was effectually executed in all Reſpects, and ſo 
| not revocable, and Writ for the Plaintiff was awarded to the Biſhop. Bendl. 312. pl. 297. 
S. C. accordingly, and cites ſeveral Precedents where (Inductus) was omitted and held good. 
* Br. Quare Impedit, pl. 1. cites 22 H. 6. 27. Ro EY | | | 


4. If the Chancellor preſents to a Benefice, ſuppoling it to be under Watſ Comp. 
the Value, where in Truth it is above Value, and thereupon the JIre- _ 55 10 
lentee is admitted and inſtiruted, and before Induction che Ning, Lites S. C. 
being apprized thereof, repeals the ſaid Preſentment, and preſents one in And Dr. 
bis own Name, This is a good Repeal ; becauſe, as it ſeems, the de ere . 
Ring has a right Precedent, and the King is deceived allo in the „pere 


derſtood, 

Es | | gy 1 Fs | that the Live . 
_ Ing isnot recited in the Preſentation to be under the Value, elſe according to rhe Tord Chancellor's 
aſe in Hob. 214. the Preſentation will be void, and if fo, it can be no Queſtion in the King's Caſe at 
what Time it may be revok'd.—— Ir remained good till it was avoided. Winch. 19. Parſon and 

Morlee's Caſe. ES: „ e N 8 l | 


FJ. By the Common Law of Scotland, a Lay Patron may vary Where 
dtter he has preſented his Clerk, and preſent another. Skene Ne „ = 
glam Majeſtatem * 20. b. vers. 3. 31 E. 1. Quare Impedit 185. So + pq]. 35 4. 
our Law, Linwood fol. 110. b. 38 E. 3. 36. b. 14 E. 3. 2. b. and x 
hat the Ordinary may admit which of the Clerks he pleaſe. bon preſents 
6. But by the Law alſo of the ſaid Realm, an Eccletattical Patron mice 4 
cannot vary from his Preſentment, Quia Præſentatio a Clerico ed and in- 
Patron facta vim habet Electionis & eligens Indignum privatur 1Þ- pirzred, he 
Jure. Skene Regtam Wajeitatem. 10. b. ver. 3. 31. E. 1. Qua} cane 
te In pedit 185. So by our Law a common Lay Patron carnot revoke p enaten 


Preſentation. O. 81. El. 381 12. . e en 


duction and 
preſent 
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preſert another; contra of the King; Note the Difference. Br. Quare Impedit, pl. 65 cites 38 E. z. 


3.8 5. — A Lay Patron may vary from his Preſentation before * Induction, but a Spiritual Pa. 
tron cannot, becauſe he may well underſtand the Sufficiency of his Preſentee at firſt; Per Doderidge. 
Noy. 91. in Caſe of Stock v. Sicks, —Cires 38 E. 3. 36. D. 222. Keilw. 154 N. B. 14 E. 4. 2. 
Doderidge ſid, that the Civilians ſay, that a Lay Patron cannot revoke his Preſentation ; Bur he may 


Cuniulundo tariare ; And fo the Ordinary ſhall have Election to inſtitute which of them he will; but 


that a Spiritual Perſon cannot vary at all. But he faid, that by our Law without Queſtion a Patrou 
may revoke his Preſentation. Lat. 191, 192. Mich 3 Car. S. C. by Name of Stoke v. Sykes —— Lat, 


2533. 8. C. ——- It ſeems miſprinted for (Inſtitution. ) 


5. Brooke makes a Quære in the Caſe of Nomination being in one, 
and the Preſentation being in another, if rhe Nominator may name one, 
and after another, as well as the Patron may vary in Preſentment; and 
ſays that diverſe of the Juſtices held that he may. Br. Quare Impedit, 
pl. 133. cites 14 E. 4. 2. * | 


(C. a) Maat ſhall be ſaid a Revocation. 
See S. G ; 1. TF the King preſents to aBenefice, and dies before his Clerk is Ad- 
Artzued cane I mitted and Inſtituted, the Prelentment is revoked in Law by 


71 to 74. 


Trin. Fac. his Death. Mich. 8 Ja. Scaccario, and Hil. 8 Ja, Scaccario, be- 


in the Ex- tween Calvert aud Kitchin udjudged. Per Curiam. 


rg gs 2. Tf the King preſents to a Benefice, and atter preſents another 
n . 


10 


His Tas cation in Law of the firſt, Mich, s Ja. Staccarid. 0. 8 Ja. Sch 


S. C. argued cario, between Calvert and Kitchin, per Curiam. D. 12 El. 292. 70, 


and adjudged 16 El. 327, 4. 


3. Bur otherwiſe it is if ſuch ſecond Preſentment be obtained by | 


Fraud and Deceit of the King, pending a Quare Impedir by the King 
upon the firſt Grant, Notice being given to him of his firſt Grant, 
D. 17 El. 339. 47, C0,6, Greene 29, b. | 


See (Ta) pl. 4. Ik the Preſentee of the K ing dies after Inſtitution, and beſore In- 
1 duction; this is a Revocation in Law, becauſe the King has not the 


there. Effect of the Preſentation, and fo ſhall preſent agam. Dubitatur. 
| D. 18 El. 348. 12, Co, 9, Holt 132, ſald to be reſolved in the ſaid 

| Caſe of 18 El. D. 20. El. 360. 7, Admitted, | 1 
See (T. a) pl. 5. Ik the King preſents, and after betore Inſtitution revokes it, but 
2. before Notice thereof to the Ordinary, the Ordinary Inſtitutes and In- 


1. 2. 
Fre J, ducts him, it ſeems that this Preſentment was well revoked in Law, 


preſents his 


Clerk who is AND the Conulſance thereof to the Ordinary is not material as to the 
Admined and Subſtance of the Revocation, but only to diſcharge him from being 


 Inftitmed, yet 4 Diſturber. D. 12 El. 292. adjudged as tt ſeems. But Oyer 
he may re. makes a Qurte thereof, Dubitatur O. 16 El. 328. 6, Vide 25 E. 
ſentment, 3. 47+ It ſeems will prove it. 1 


and preſent 


another; for there is no Plenarty againſt the King without Induction; for where Title falls to the 
| 2 and Admiſſion and Inſtitution is paſs'd before, and no Induction, then the King may preſent. 
Br. 1 e | 


enarty, pl. 13. cites 38 E. 3. 4.——— Contra of a Common Perſon. Ihid. ET 


$.C.Cited 6. Ik a Man preſents, and before Inſtitution dies, yet it ſeems that 
Watt. Comp. this ts not any Re 


big” Revocatton in Law of the Preſentment, becaule this 
408. c=». 20. ls pals d from him by the Prelentment. 24 E. 3. 30. it (reins will 
For if his probe it. 1 5 £ 


preſents another Clerk, this ſecond Preſentment is alſo good, and the Biſhop is at his Liberty which 


Clerk to receive. Cites Le 205. Trin. 21 Eliz. Smallwood v. the Biſhop of Litchfield &c.—8. P. 


Arg. Lane 5 4 cites Mark Ogle's Caſe. 


7, The Vicarage of Yatton &c. came to the Queen by Lapſe of | 2 Years. 
Atterwards the Biſbop of the Dioceſe coated L. to it; and afterwards the 


Oueet 
ho, 


without Revocation of the firſt, or Mention thereot, yet it is a Revs: 


am Dow Tr ]> coco a—ccc{ —_ a as 


Fa „ 


%F - 
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Oucen preſented one P. to the Vicarage, who brought a Ouare Impedit 
againit che Biſhop and his Collatee, pending which Suit L. the Collatee Þ 
by Fraud aud Deceit obtained a Preſentation from the Queen, without men». 
toning her Pleaſure to revoke the firſt Preſentation,” The Oucen hy Letter 
jign'd &c. by her, certified the Court that ſhe had forgot the frt Preſentation, 
and ſaid her Pleaſure was that it ſhould ftand, firm, And in the Term folz = 
lowing the _—_ had Judgment, becauſe E. having demurr d, the Fraud © 
and Deceit done to the Queen and the Court pending the Writ was 
conſeſs*d by it, tho* the Notification thereof was not made under te 
Great Seal &c. D. 339. b. pl. 47. Hill. 17.Eliz. Price v. Biſhop of 
Bath and Lancaſter. CCC 

8. A. was preſented by Simony, and died; the Patron preſented E. the 
King preſented J. S. and after a General Pardon came out with a Clanſe of 
Reſtitution of Forfeitures. And altho' the King may revoke his Preſenta- 
tion by expreſs Words, yet whether or no the general Words of Reſti- 
tution contained in the Pardon ſhall amount to the Revoking of the Pre- 
ſentation, and of reſtoring to his Right of preſenting, was à Great 
Queſtion. Et adjornatur. Freem. Rep. 198, Trin. 1675. C. B. The 


King v. Turvill and the Biſhop of Lincoln. 


(X. a) Preſentment. Examination. What Time the Or- > - 
| 8 | : | | Examina- 
dinary ſhall have to examine the Clerk. tion is that 
OEM FO 8 1 5 Trial or 
n WS $2) $018 | = f Probation, 
1. Dy che ancient Canons the Biſhop had two Months Time to in- which the 
D quire aud inform hinilelf.or the Suckictencp and Qualities of Ora 
every Clerk to him preſented, as appears by the Canon in 1 Ja. males before 
A 5 8 | | | his Admiſ- 


| 5 e 19 7 | LET). a0. 453: Son of any-;- 

Perſon to Holy Orders or to a Benefice, touching the n of ſuch Perſons for the ſame ref] . ; 
tively ; ſo that there are two certain Times or Seaſons eſpecially, wherein this Examination is required; 
the one before an Admiſſion to Holy Orders, the other before an Admiſhon to a Benefice. The former 

of theſe is expreſsly enjoyn'd by the 35th Canon Eccleſiaſtical, whereby it is required, That the Biſhop, * 
before he admit any Perſon to Holy Orders, ſhall diligently Examine him in the Preſence of thoſe Mi- 
niſters that ſhall aſſiſt him at the Impoſition of Hands; or in Caſe of any lawful Impediment of the Bi- 
ſhop, then the ſaid Examination ſhall be carefully perform'd by the ſaid Miniſters, provided they: be of 

the Biſhop's Cathedral Church, if conveniently it may, otherwiſe by at leaſt 3 ſufficient Preachers of 
the ſame Dioceſs. Godolph. Rep. 270. cap. 24 S. 1. mo 1 r © | 


4 x 
E 
[ 


2, But by the Canon made 1 Ja. cap. 95. ſt is ordatned that the 2 A? . 
Ponths ſhall be abridged to 28 Days one. , 
z. Examination of the Clerk is 0 be done at a convenient Time within the — 
6 Months; for the Ordinary cannot refuſe ro Examine the Clerk during 
all the 6 Months, and to ſuffer a Lapſe to incur to himſelf; for by fo do- 
ing the Patron ſhould loſe his Preſentation, and the Ordinary take Ad- 
vantage of his own Wrong; bur if the Ordinary, when the Clerk comes 
to be examined Sedet circa Curam Paſtoralem, he is ot then obliged tolJeave 
the Buſineſs in Hand, and preſently examine the Clerk; but he may ap- 
_ a convenient Time and Place for the Examining of him. Godolph. 

ep. 271. Cap. 24. S. z. HHH a | 
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Sce Ku. (V. a) Preſentment. Refuſal. What ſhall be good 


ſant— Out- 

laury. Cauſe of Refuſal. Tn Riſpect of the Preſentor. 

do of Outlaw- 11. | 5 1 | | 

;y in the 1, [T Is good Cauſe of the Refuſal of a Clerk, that his Preſentar 

Patron. being the Patron is excommunicated. 15 H. 7. 7, b. fatd to be 

N55 held th cur Books, Co. 5, Sec 38. N Is 

See(M.a) 2. I 3 Jointenants are of an Ayvowſon,-or of a next Avoidance, and 

pl. 1. one or two of them only preſent ; the Bilhop ts not any Oilturber tf 

KO him, for he is not bound to admit the Cierk, if all the 
intenants do not join in the Preſentment. D. 14 El. 304, 54. 
N 3. Bur ik there are 3 Grantees of a next Avoidance, und after the 

WL | Chuͤrch volds, and two of them preſent the Third being a Clerk, th 
Ordinary is bound to admit him, becatilſe he cannot join in ]Ireſent: 

ment ot himſelk, and he may relinquiſh his Title, and accept a re: 
ſentment from the other two. D. 14 El. 304. S J44. 

4. Tf 4 Coparceners are of an Advowſon, and the 2 Eldeſt, or Eldeſt 
* the 3d preſent, and the others preſent another, and not all together, 
* \ x * alone, the Ordinary map retule all their Clecks. Co, 

ITT, 185. D. 1. | x NY | | | 


A 


(Z a.) What ſhall be good Cauſe of Refuſal. In reſpect 
of the Preſentee. And for what Cauſes they may be 
„ oolwled. - , ,, ne 


ZL. ig. pl. 1 8, 9. El. 254. 2, In Quare Impedit, the Biſhop returned 
N 251.8.C. * that at the Time of the Preſentation of the Jreſentee, and 
dut no. Judg- all the Time of his Commorancy within his Diocels he commonly 
471 1 4 haunted Taverns and other Places, and unlawtul and prohibited Games, 
S. C. — Ob quod & diverſa conſimilia Crimina, the ſatd Pretentee was Crimi- 
. 253. b. noſus. And by all the Juſticeg, the particular Defects above do not 
5 yg ich. make the Preſentee Criminoſus, becaule none of them deſerve Re- 
Fü? kulal; For they are only Mala Prohibita. Co. 5. Specer. 58. cites this 
Bell v Biſh- Cale to be adjudged ; Und that the Words Ob diverſa Crimina are 
: op of Not- too general and uncertain mn. 
after the Word (Criminoſus) adds viz. Et fic inhabilis & non idonea Perſona eſſe inflituenda in Vica- 
riam prædi ctam &c, —— Hob. 296. cites 8S. C. — But ſuch Crimes as are Mala in ſe, as Ho- 
micide, Drunkenneſs, Incontinency, Perjury &c. are good Cauſes of Refuſal. Ibid — Nonave, 
+ Baſtardy, or I Ontlawry. Ibid — * S. P. if the Clerk be attainted and not pardoned, but other- 
woi.iſe if be be t-rdoned; For then be is refered to the Benefit of the Law. Jenk. 259. pl. 55. cites Hob. 
289. Searl's Caſe. — f S. P. Br. Quare Impedit. pl. 12. cites 33. H 6. 12. & 32 34. I. 6. 11. 38. & 33 
H 6. 18. — 4 S P. Br Quare Impedit. pl. 119. cites 5. H. 7. 19. Per Keble, —|| S. P. and ſo of Excom- 
munication. Jenk. 259. WIL 2 „ VVV | 


=_ „ . T - - * 2 r 
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2. 5, Co. Specot 58. Reſolved that all ich as are ſufficient Cauſes to 
daaeprive at Incumbent are ſufficient to refuſe Drelente. 
2 x Forii he 3, It is not any Cauſe of Refuſal ot Preſentee, that he has another = 
7 gen Benefice ; For this is“ at the Peril of the Preſentee and peradventure 
Months, the 2d Benefice is better than the firſt, and the firſt ſhall be only 
Both ſhall be void; and therefore it would be miſchievous to theIreſentee if he hail | 
void; And yg refuſed on this Account. 14. P. 7. 28. b. Curta, $ 


therefore it 


is not at the Peril of the Biſhoy. — Br. Quare Impedit. pl. 92. cites S. C. 
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4. It is good Caufe of Refliſal, becqute the Preſentee was Per- AA 

jur'd, tho no Conviction was thereof, D. 13 El. 293, 3. 38 E. Fol. 356 
3.2. | 


+ | 8 5 | | * S. C Cited 
5. So, it ſhall be, tho' he was Perjur'd in a Suit between the Ordinary; Rep. cs. 
and another. Dutntatur 138 E. 3. 2. b. 1 a fa Sede n 


| | | be | Caſe, and 
ſays the Plea of the Biſhop was, That the Preſentee confeſs'd himſelf to be perjured & c. and fo be was 
Criminoſus; whence it is ſaid it appears that to allege Criminoſus generally, is not good; for no certain 
Iſſue can be taken Gereupen, and it was doubred there if the Biſhop ought not to ſay in Fact, That he 
is perjur'd, and not that he has confeſs'd himfelf to be perjur'd. —t We Cotte Impedit, pl. 94. cites S. C, 


6. It is good Cauſe of Refuſal of a {reſentee, becauſe he is Br. Quare | 
z Villein. Ty IP. 7. 28. b. Curia. Co. 5. =_ 38. ; W rhe... E pl. 


| | | : | | 92. Cites 
S C. By Brian and the greater Part of the Juſtices and Serjeants S. P. Br. 1 
cites 5 f. 7.19. Per Keble. a J * | ; Quare Impedit, pl. 119 


5. It is good Cauſe of Refuſal of a Preſentee, that he has kill'd a Br. Quare 
Man. 38 E. 3. 2. b. N . 25 Impedit, pl, 
s. The Ordinary map rekule a Clerk upon his Conuſance of an Of- S 
fence done by the Preſentee, which is good Cauſe of Refuſal, tho? he be 
not convicted thereof by the Law; and this ſhall be cried by iflue 
whether it be true or no. 38 E. z. 2. Uu. HOW wh, 
9, J is good Cauſe of Retuſal of a Clerk, becauſe he is Simonia- 
cus in the ſame Preſentment, that is ta ſap has made a corrupt Con- 
tract to be prelented, —  _ id & ad tes bog ar 
10. It is good Cauſe of Refuſal of a Clerk, becauſe he is Si- 
moniacus in other Benefice than this, to which he is now pretented. 
Trin. 16 Ja. B. between Boygh:o» and the Bybop of Rechefter in a 
Quare Impedit, per Ciitriam. TY Bane S. P. Per 
II. Nonability and Criminoſus are ſufficient Cauſes for the Ordinary to ig Br. 
_ refuſe the Clerk. Br. Quare Impedir, pl. 12. cites 33. H. 6. 12. 32. 34 „ Mrs 
JJ) 8 Eltes 5H. 7. 


12. If a Miſcreant or * Schiſmatick be preſented and induẽted, this is * 3. P. h, 
d Cauſe of Deprivation. 5 Rep. 58. in Specor's Caſe, cites 5 R. 2. tit. Fes 

. | 2 2 ood Cauſe 
Tryal 54. and joys it was agreed to be good Law; So if he be Irrelipions, of Refuſal. 
he may be refufed, as it is ſaid in 5 H. J. 6. But when he is charged with Jenk. 259. 
the One, or refuſed for the other, it muft be alledged particularly, fo that : SES 
the Party may anſwer thereto. Ibid. 4 OS. 
long to the King's Courts to determine Schiſms or Hereſies, yet the original Cauſe of the Suit being 
Matter whereof the Court of the King has Conuſance, the Cauſe of Schiſm or Hereſy upon which the 
Preſentee is refus d ought to be alleg d in certain, that the King's Court may conſult with Divines to 
know if it beSchiſm or not; and in cafe the Party be dead, then to direct a Jury to try it 5 Rep. 58 4. 


d. Refoly'd in Specot's Cafe. 


8 
"OT 
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(Z. a. 2) Refuſal. What ſhall be good Cauſe. Ses (2.8.3 
Illiterature &c. not being Crimes. „ 
1. IN Quare Impedit, the Bp. pleads, That he demanded J. S. thePreſentee Les a3. 
] of Plaintiff, 70 ſee his Letters of Orders, and he would not ſew ES Ao 
them; And for this Cauſe, for that he was not aſcertained, Whether he ſaid, That 
were Deacon or not, and alſo be demanded of him Letters myroe, or Teſ- the Biſhop 
his Le 


timonials teſtifying his Ability, and becauſe he had not tters of may examine 
im upon 


Orders, nor Letters Miſſive, nor made Proof of them other wiſe to the (rh if he 
Biſhop, he deſired Leave of the Biſhop to bring them, and he gave him bas Oraers 
a Week, and went away and came not again, and that the fix Months or not; But 
pals' d, and he collared by Lapſe; And upon Demurrer upon it, it was 1 4 5 
_ «Gudged forthe Plaintiff; For theſe were not Cauſes to ſtay the Admit- Testimonial 
: V _ - TANCE of his good 
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Behaviour tance, and the Clerk is not bound to ſhew his Letters of Orders 


and Suffici- Or Miſſive to the Biſhop, but the DP muſt try him upon Examina- 


8 tion for the one and the other; And the Plea is not alledged in Facto, but 


onghtto Pro eo quod non monſtravit, fo that all comech under rhe (eo quod) 
examine the and ſo no Part of it is traverſable; And for one and the other Cauſe it 
ſame him- was adjudged for the Plaintiff. Cro, Eliz. 241, 242. Trin. 33. Eliz. B. R. 
Ain 8 B. R. Margardt Palmes v. the Biſhop of Peterborough. 

the Fg wart TOR becauſe he is not reſolved there in, he is a Diſturber if the Clerk comes to him in a Con- 
venient Time; And the Biſhop cannot refuſe a Clerk for the Want of Letters Teſtimonial. 


„lun. 2. In Quare Impedit, Plaintiff counts that he was ſeiſed in Fee, 


gs har of the Advowſon, and that the Church becoming void, he preſented 
wu On 


ae, who died, and that it belonged to him to preſent, and the De- 


Piesdings, ſendants diſturbed him; the Biſhop claimed nothing but as Ordinary; 


and docs not and ſaid that within ſix Months after the Avoidance, the Plaintiff pre- 


report the ſented Francis Hodder, who," at that Time was a Perſon * Minus ſufficiens 
Caſe. 


„I. wut 1 Literatura ſeu Capax to have the ſaid Church; That he examined him, 
. and finding him Minus ſufficientem, he refuſed him, whereupon he gave 


Particular he tic to the Plainrift, and he not preſenting within the fix Months, the 
is Minus Brſhop collated the Defendant ; Plaintiff replies, That Hodder, at the Time 


ar" K 2 of his Preſentation &c. was in Holy Orders, and had been admitted there- 
333 to upon Examination by the Ordinary, and was inſtituted a Vicar into 


The Court another Church for divers Vears, And was in Verbo Divino Doctus &c. 


inclined that The Plea was held good by 3 Juſtices (there being then no Chief Juſtice) 


he was ſtill but was adjourned to be further argued; Afterwards Treby being made 
ſubject to an 


Exacmirmtion H. . it was held, per tot. Cur. to be an ill Plea, 3 Lev. 313. Trin. 3 W. 


of his Abi. & M. C. B. Hele v. the Biſhop of Exeter and Hay man.— But this Judg- 


lityona ment was + reverſed in the Houſe of Lords. 


new Promo- = | WOT: | | ER 
tion, but gave no Reſolution. Carth. 311, 312. 8 C. by Name of the Biſhop of Exeter v. Hele, — 
t Show. Par) Caſes 88. S. C. C N 1 
1 L. a 3) Refuſal. Trial. Where, and How the Cauſe of 
ce (Z. a. 2) | 2 


Refuſal ſhall be tried. And Pleadings. 


Iꝭis requir d 1. 9 E. 2. IT is defired, that Spiritual Perſons whom our Lord the King 
by Law, tat og 13. dot h preſent unto e of the Church (if the Biſhop will 


3 not admit them either for * lack of 


[ , of Learning, or for other Cauſe reaſonable) 
Idonea Per- ay not be under the Examination of Lay Perſons in the Caſes aforeſaid, as 


ſona, for ſo zt 1s now attempted, contrary to the Decrees Cananical : but 1 
be the Words Pied, J Cananical ; but that they may ſi 


ofthe King uno a Spiritual Fudge for Remedy, as Right 2 require. (2) The Anſwer; 


Writ, Pre Of the Ability of 4 Parſon preſented unto a Penefice of the Church, the Exa- 


ſentare Ido- 1121247108 belongeth to a Spiritual Fudge, + and ſo it hath been uſed heretofore, 


neam Perſo- and ſpall be hereafter. 


nam; And os 
this Idoneitas conſiſteth in diverſe Exceptions 


his Converſation, as if he be Criminoſus &c. 3dly, Concerning his Inability to diſcharge his Paſtoral Duty, 
as if he be unlearncd, and not able to feed his Flock with Spiritual Food &c. and rhe Examination of 
the Ability and Sufficiency of the Perſon preſented belongs to the Biſhop, who is the Ecclefiaftical 


Judge; and in this Examination he js a Judge, and not a Miniſter, and may and ought to refuſe the Per- 
ſon preſented, if he be not Idonea Perſona. And if the Cauſe of Refuſal be for Default of Learning, 
or that he is an + Heretick, Schiſmatick, or the like, belonging to the Knowledge of Eccleſiaſtical Lau, 
there he muſt give || Notice thereof to the Patron; but if the Cauſe be Temporal, as a Felon, or Homicide, 
or other Temporal Crime, or if the Diſability grow by any Act of Parliament or other Temporal Law, there 
no Notice ought be given, unleſs Notice be preſcrib'd to be given thereby. But in a Quare Impedit 


brought againſt the Biſhop for refuſal of the Clerk, he muſt 4 ſbew the Cauſe of kis Refuſal ſpecially ana 


directly (for whether the Cauſe thereof be Spiritual or Temporal, the Examination of the Biſhop con- 


cludes not the Plaintift } to the Intent the Court, being Judges of 


the principal Cauſe, may conſult with 


| | 7 againft Perſons reſented; 1ſt, Concerning the Perſon, as 
HBaſtardy, Villenage, Outlawry, Excommunication, a Layman, Under Age, and the like. 2dly, Concerning 


Learned 


' Preſentation. 34 9 
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Learned Men in that Profeſſion, and reſolve whether the Cauſe be juſt or no; or the Party may deny 
the ame, and then the Court ſhall write to the Metropolitan to certify the ſame; or if the Cause be 
Temporal and ſuthcient in Law, (which the Court muſt decide) the ame may be traverſed, and an Iſſue 
thereupon joined, and try d by the Country; and yet in ſome Caſes, notwithſtanding this Statute, Idoreitas 
Per'onz ſhall be try'd by the Country, or elſe there ſhould be a Failure of Juftice, (which the Law will 
never ſuffer} as if the Inability or Inſufficiency be alleg'd in a Man that is ++ dead, this Caſe is out of 
this Sta ute; for the Biſhop cannot examine him; and the Words of this Act are De Idoneitate Perſons 
pre ſentatæ ad Beneficium Ecclefialticum pertinet Examinatio &c. And conſequently, tho' the Matter be 
Spiritual, yet ſhall it be tried by a Jury; and the Court, being alſiſted by Learned Men in that Pro- 
feon, may inſtiuct the Jury as well of the Eccleſiaſtical Law in that Caſe as they uſually do of the 
Common Law. 2 Inſt. 632 ——— + See (Z. a) || See (R. a) &c. {7 See Specor's Cafe, 
fr. P. 11 Rep. 67. Mich. 8 lac. | 
In Quare Impedit againſt the Biſhop he pleaded, that he refuſed the Clerk, becauſe won Exami- 
ration he found him to be Schiſmaticus Inveteratus, and for that Reaſon he 1efus'd to admit him, as being 
a Perſon by the Laws of the Church, unable and unfit to take a Benefice with Cure of Souls. This 
Plea was adjudg'd in C. B. to be inſufficient, becauſe it was Generally Schiſmaricus Inveteratus And 
upon Error brought in B. R. the Judgment was affirm'd; for the Stutute of Articuli * * ſuper Chartas, cap. 
13. ſays, Propter deſeclum Scientie, and other reaſonable Cauſes, whereas Cauſa vaga & incerta is vor a rea- 


* 


onadle one; and tho' the Biſhop (as it was urg'd) is Judge in the Examtnation, yet ſince his Procced- 
ings are not of Record, the Cauſe of Refuſal is traverſable; and it it be travers'd, and the Party re- 
fusd be alive, it ſhall be tried by the Metropolitan, but if he be dead it ſhall be tried by the Coun- 
try. And if ſuch general Allegations be admitted, Patrons will be much prejudic'd now-adays in their 
Preſentations. 5 Rep. 57. Hill. $i Eliz. B. R. Specot's Caſe.——Altas, Specot v. Biſhop'of Exeter. — 
Ard. 189. pl. 225. S C. adjudg'd.— . — Goldsb. 35. 8. C. but no Judgment. — 3 Le. 198. pl. 251. 
8. C. but no Judgment. — And it was obſery'd, that it appears in our books, that the Cauſe of Refuſal 
ought to be certain, as In 5 H 7. 19. and 11 H. 5. . & 37. that the Preſentee is a Baſtard, Villein, Huthin 
Ave, or [liiterate &c. 5 Rep. 58. a. — * Theſe Words ſeem to be wrong, and that it ſhould be Arti- 
culi (Cleri.) | | | 


+ So as this Aft is a Declaration of the Common Lav and Cuſtom of the Realm. 2 Inſt. 632. 


2. Quare Impedit againft the Biſhop and others; the Bijhop 75 that he S C. cited 
examined the Clerk of the Plaintiff at B. in the County of C. and refuſed him (OE 67. 
for Nonavility,, and gave Notice to the Plaintiff thereof, and he did not pre- 882 S Jac. 
ſent anct her within 6 Months, by which he preſented by Lapſe ; and the Plain- 
tif /ard, that his Clerk was Alle, and becaule the Clerk zs now dead, this 

cannot be try'd by the Metropolitan by Examination, and therefore it 

was try'd per Pais, and this by the County of C. where the Examination Was, 

and not by the County of D. where the Writ is brought; quod nora. 

Br. * Impedit. pl. 102. cites 39 E. 3. 1, 2. : 

z. In Ollare Impedit it the Biſhop juſtifies the Refuſal of the Clerk le- 

cauſe the Church was litigious till he inquired De Fure Patronatus, he ſhall 

not traverſe all Refuſals after the Inquiry, by reaſon that he has juſtified be- 

fore; and if the Plaintiff alleges other Refuſal after the Inquiry De Jure 
Patronatus, this is a Departure and Feofail ; for he relinguithes h's writ 
Day alleg'd of the Refuſal which oughr not be; tor it he will have Ad- 
vantage thereof, he ought to have alleg'd this Day ar firſt; tor he thatl 
allege only One Day. Br. Repleader, pl. 41. cites 33 H. 6. 13. 

J. The Ordinary commanded the Clerk to come to him afterwards to be 
examined, becauſe the Ordinary had then other Buſineſs. And there the 
better Opinion was, That it was a good Plea tor te Ordinary, that he did 
not refu/e the Clerk, but thut the Clerk did not return to him again; and 
that the 6 Months paſſed, ſo as he made the Collation, and tnat the Pa- * This is at 
tron made his Preſentation too late, ſo as he had not convenient I ime to 1 tee 
examine him. 3 Le. 46. Mich. 15 Eliz. in C. B. cited by Lord Dyer, 8. 5 15 H.. 
City. TP "04 C. TT Re 


mm 


—— 
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(A. b.) Diſturbance by the Ordinary. Vat Aft will bes (2-9 2) 


make the Ordinary a Diſturber. 8 


t * the Ordinary avmits and inflicuces the Preſentee of the Chan- 
cellor, and ſeuds to the Archdeacon to make Induction, ang 

alter the King, betore Iaduction made, teuds an Inhibition, — 
| 4 © EET: Boho 


— 


ju 50 Preſentation. 


Thar the Church is of the Value of 40 l. per Annum, and ſo it does 
not belong to the Chancellor to prelent, commands the Ordinary tg 
receive J. S. his Clerk, whom he preſents; if the Ordinary does not ſend 
to the Archdeacon not to make Induction, bur ſuffers the Induction to 
be made a Yonth after, he ſhall not be adzudg'd a Oiſturber; (gx 
there is not any Oekault in him. 38 E. 3. 4+ 9. Adjudg'd, 
2, But in this Caſe it the Inhibition had come to the Ordinary be. 
fore the Warrant made to the Archdeacon to make Induction, it he hd 
made the Warrant after, by which he had been inducted, he ſhould be 
a Diſturber, 38 E. 3. 3. 
3. In Quare Impedit, the Biſhop pleaded, that he claimed nothing in 
the Patronage but as Ordinary; A Writ to the Bithop is thereupon awarded 
againſt him, and after he collates 3 This makes him a Diſturber. 8 H. 4 
22. b. 23. pl. 8. Bithop of Wincheſter v. Rye and Gx. 

4. Where a Man preſents, and his 77% is found upen 4 fare Patrons. 
tus, and he ſues to have his Clerk admitted, and atter another preſents ; there, 
it the Biſtop could have admitted and inſtituted the Clerk of him who had 

the Verdict, and does not, but deferrs it *t1ll the Lapſe falls, and then pre- 
ſents his own Clerk, in this Cale he is a Ditturter againſt Both the Pre- 
| ſentors ; and I/ ſhall be raken, Whether he, who preſented and had his 
Title found, ſued to have his Clerk admitted, or not; and Whether the ſecond 
preſented to him ſo haſtily that he could not admit the Clerk of the firſt by due 


8 + nt litigious, but where * two preſent ſeverally at one Time, and both Titles are 


found by diverſe Commiſſions 3 or where one preſents, and his Title is found by 


Commiſſion, and before that the Biſhop can admit his Clerk, another preſents, 


quod nota. Per Newton; if zo preſent to one Church at one Tiine now 


the Church is litigious; and there, if after the Title is found by Commiſ- 
hon, the Hands of the Biſhop are cloſed from raking Benefit by the 


Litigiouſneſs, unleſs the other ſues a Ne Admittas; for he is bound in 
Rig lt to admit his Preſentee for whom his Title is found; and in this Caſe 
 Drverſe Commiſſions ought to be awarded, and the Biſhop ce to give 10 
the Commiſſioners diverſe Days, and ought to warn the one of the Day given 
in the other Commiſſion, ſo that they may have Notice to coine and give 
their Evidence, and yet ſuch Titles found there ſhall not conclude the other 


Party in Quare Impedit; for it is ouly Inqueſt of Office. Br. Quare Impedit. 


pl. 80. cires 21 H. 6. 44 


Kefuſine B 5. Where different Perſons preſent their ſeveral Clerks, and the Ordinary 


award a Jure „ ad, 4 . 3 : : | . 
dee 25 accepts the Prejentee of the one without Inquiry De Fure Patronatus, he is a 


when he is Diſturber; Per Port. Quod Newton & Markham conceſſerunt. Br. 


required, Quare Impedir, pl. 83. cites 22 H. 6. 25. 

makes hima „„ . % Rrges = | 
Diſturber. Br. Nugation. pl. 3. cites 33 H. 6. 13. —Br.Quare Impedit. pl. 12. cites 33 H. 6. 12. 

orig is 6. If a Diſgurber preſents, and the Bifhrp inquires De Jure Patronatt's, 
(Preſent) and another is found Patron, there, 4 he will preſent within the /ix Months, 

and ſo are all f 1 | 

the Editions, The Biſpop is bound to admit his Cler 
 ® admit the Clerk of the Diſturber. Agreed. Br. Quare Impedit, pl. 12. 

Cites 33 H. 6. 12. & 32. 34 H. 6. 11. 38. and 35 H. 6 18. 1 


J. It there are two Parſons, and the Biſhop admits the Clerk of the tre 


Patron, yet this is no Excuſe in Ouare Impedit ; tor it is no Plea, that he 
was Verus Patronus. Per Priſot, Quod non Negatur. Contra, It he had 
inquir'd De jure Patronatus. Br. Quare Impedit. pl. 12. cites 33 H. 6. 
12. & 32. 34 H. 6. 11. 38. and 35 H. 6. 18. . 55 
8. Whether if the Plea of the Ordinary be inſufficient, he ſhall thereby 
be a Diſturber? Goldsb. 35. Arg. ſays, It ſeems that he ſhall, and cites 
14 H. J. 21. b. and 5 H. 7. 20. 


9. It after a Fus Patronatus, he admits the Clerk H the Patron againſt - 


whom *tis found, tis at his Peril, both as to the Title itſelf, and ſuch Fa- 


tron's defending it. And *tis againft Juſtice and the Intent of the Law, 


LO 


Proceſs, before the Preſentation of the ſecond, or nut. And ſo the Church is 


3 but if he does not preſent he ought to 


— 


„ 1 * 8 


Preſentation. | 251 
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to put the Party to the Delay and Charge of a Trial, and then act con- 

trary to the Finding. And the Books, which ſay, that the Ordinary is 

to judge of the better Title, mean, that he 7s not to prej unge of his own 

Head, but Secundum Allegata & Probata upon Verdict given ot the Right, 
and found according to the Form of Law to give Inſtitution, nch 18 
his Judgment, and Induction which is his Execution. And if the Pa- 
tron bring Quare Impedit againſt the Uſurper and Incumbent, not naming 
the Biſhop, and makes good his Title, he may have an Action on the 
Caſe againſt the Ordinary for that wilful wrong Delay and Trouble that he 
hath pur him to, and ſhall recover Coffs and Damages, not in reſpect to 
the Value of the Church (for there is no Damages for that by the Com- 
mon Law bur by the Stature of Weſtminſter ad.) but for the other Re- 
ſpects. But if he name the Ordinary in the Oliare Impedit, he can have 
no other Action on the Caſe; neither can he have ſuch Action on the 
Caſe before he has 7r:-d his Title in a proper Action, and againſt the pro- 

r Parties. Per Hobert Ch. J. Hob. 317. Paſch. 17 Jac. in the Caſe of 

lis v. Archbiſhop of York, Taylor and Biſhop. 3 

10. Biſhop refuſes a Clerk for Inſufficiency. Upon Notice the Patron pre- 
ſents another, The Biſhop within the 6 Months admits the firſt. Per Cur. 
The Biſhop is a Diſturber; for he can't 777 afterwards a Perſon refuſed 
by him for Inſuſiciency. Cro. E. 25. Paſch. 26 Eliz. C. B. Biſhop of 
Hereford's Caſe. 5 1 . 

11. Ordinary may examine and refuſe, but both muſt be in convenient Twenty-two 
Time, elſe by his Delay he is a Diſturber. 2 Salk. 539. Mich. 3 W. & Days held 
M. B. R. Hale v. Bithop of Exeter. _ . 

. 32. pl. 39. Trin. 27 Eliz. in C. B. Albany v. Biſhop of St. Aſaph, ; 


12. It was objected, That the Biſhop not giving Notice of Refuſal for Il- 
literature till 32 Days after, was a Diſturbance Ipſo Facto; bur the Court 
ave no Opinion in this Point. Carth. 312, TI in. 6 W. & M. B. R. in 

2 of Bithop of Exeter v. Hele. e 


" by o EY KAnn 


(A. b. 2) Diſturbance. How puniſh d. Pleadings &c. 


1. THE Biſhop inrumber'd the Church after a * Ne Admittas directed to * Orig. is 
T him within the 6 Months, and the Patron brought Quare Impe- N | 
dit, and recover'd, and had Wrir to the Biſhop to diſmcumber the axe all the 
Church, who ſaid that he had admitted the Plaintiff; Et non Allocatur. Editions, but 
The Reaſon' ſeems to be, inaſmuch as he travers'd the Incumbrance, and the Jour: | 
upon the Incumbrance found it was prayed that the Temporalties be ſeiſed, mn .) 
as upon Attachment upon Prohibition; & non Allocatur. Br. Quare Im- 
... . ĩðͤ f ĩ˙ TI03 oe 
2. Quare Impedit apain/# the Biſhop of N. and others; and at the Di- 
ſtreſs the Biſtop appear d, and the others made Default. Chaunt faid the 
Biltop claims nothing but as Ordinary: Pin eng without ſpecial 
Vitturbance ſhewn, the Plaintiff aſſign Tort in him. Caund faid, We 
1% aſe our Damages, and pray Judgment and Writ to the Biſhop. But 
per Babb. This cannot be; for the Damages are not taxed, but it ſhall be 
recorded that you will not have Damages; and ſo it was, and he had Writ 
to tue Biſhop. Br. Quare Impedir, pl. 150. cites 10 H. 6. 4 7 
3. The Biſhep may be a Diſturber within the 6 Months, and it is noPlea 4; inQuare 
in Quare Impedit or Treſpaſs, to juftify by Matter happening pending the Imdedir 
Mat; for it is brought of Diſturbance betore the Writ brought, which . 2 
vas a Torr, and cannot be defended by Matter ſubſequent. Br. Quare ad WD. 
lapedit, pl. 80. cites 22 H. 6. 28 & 29. Per Newton and Paſton. the Piſbep 
E . 1 | . 
Claimed 


— Preſentation. 


" e:cimed notl ing but as Orcinary; Judgment if without ſpecial Diſturbapce Action may he have, the 
Flaintiff ſaid that he preſented his Clerk, and the Officer examined and found him ble, and the FiſIe wo 
not receive him, but preſented within ſix Months one J. &c. The Defendant ſaid that he Examined kim, oy; 
cid not find bim ſufficiently Letter di; and they were compell'd to join Iflue, Able or Not able ; quod rot.; 
and pending the Jyue the Biſhop Accepted, Inſfituted and Inducted him; and therefore the Plaintiff pray d 
his judgment of Damages; ard Judgment was that he recover his Preſentment and Damages, notyith. 
ſanding the Biſhop alleg'd that it mio ht be that the Clerk was Not able at the Time of the Examination, and 
had lernt better after, and yet, becauſe oy the Admittance after, he has admitted him Always Able; 
therefore Judgment as above. Br. Quare Impedit, pl. 22. cites 40 * 3. 15. 


And ſop 4. And by ſome, Where the Biſho leads Ne difturba pas, yet this 
where 729 {hall not conclude the Biſt.op, but he thall ſay that he preſented, and his 


the Bijr.op for the Plaintiffs, which was returned Not ſerved, and Alas 
aud Pluries awarded, and then the Biſhop returned, that the 13th of Octole 
1463. F. H. the Parſon &c. reſigu d to him, to which he agreed, and ac- 
cepted the Reſignation; and the 4th of December next the Biſhop certified 
the Allot then Patron of the Reſignation, and the Church remained waa till 
6 ER the 28th of Fanuary, by which the Biſhep by Lapſe made Collation to V. (. 
: 5 Clerk, who was Inſtituted and Indutied ; and after this Writ were deliver- 
ed to him the 12th Fuly laſt after the Collation by Lapſe. And by ſome the 
Certification is not good; for the Re/gnation and Collation were mad 
| pending the Cllare Impedit. Per Cur. This does nct appear to the Court, nor 
«i | if W.C. who is preſented be the ſame Perſon who is Detendant ; theretore 
.it ought to be ſhewn by the Plainrift. And by ſome, He who is Deten- 

dant thall be bound by the Judgment of the Plaintiff, if he be the fame 

Perſon who is preſented ; for he is Party to the Writ, and he who pur- 

chaſes pending the Writ ſhall be bound: Contrary ot the Bithop here, 

he ſhall not be bound, for he is nor Party to the W rit ; and therefore it 

the Plaintiff will not plead certainly that the one and the other is one 

and the ſame Perſon, it ſhall be intended that he is a Stranger of the 

ſame Name; and therefore he averr'd accordingly, and that the Abbot 

was nor Verus Patronus, and there it is agreed, that upon Death ot the 

Incumbent the Biſhop ſhall not give Notice to the Patron: Contrary 

upon Reſignation. So upon Deprivation; and by the judgment in the 

Quare Impedit the Abbot loſt his Patronage, and was not any longer 

Patron; and therefore the Notice made to him after the Judgment, is 

3 not good by ſome. Br. Quare Impedit, pl. 123. cites 5 E. 4. 115. 

It is a go 6, The Biſhop ſaid that he claimed nothing but Admiſſion and Inſtitutin 

| "0 10 A 2s Ordinary; judgment if without alleging ſpecial Diſturbance &c. A- 
that be 1s "4 2 8 5 . 555 E 

Ordinary, tion lies; and the Plaintiff alleg*d Preſentation to the ſaid Biſhop fiche 
ad the Day, and he refuſed, and ſo difturb*d &c. and then the Biſhop fpew'd that 
Church vas the Church before this Preſentation was * litigious by Preſentment before made 
Rr. by ove V. And it was faid there, that upon the firſt Plea the Plaintii 

| Vs, , | þ | a | 1 ds 
 Quere if this Might have Writ to the Biſhop ; contrary upon the ſecond Plea, and fee 
be intended the "Tu thoſe Pleas there. And per Cur. The firſt Plea is a god 


good, without Plea, Br. Quare Impedir, pl. 119. cites 5 f. J. 19. 
ſhecving that e 5 5 3 Ah 


be bad awarded a Jure Patronatus thereof. Br. Quare Impedit, pl. 119. cites 5 E. 3. 


g e e Title was found by Jure Patronatus, and he preſented his Clerk. h. 

j e treſ-nts by Quare Impedir, pl. 89. cites 22 H. 6. 28. 29. 5 

3 Lapfe, and | | | 5 | IHE „ " 
* after the ene brings Dare Impedit arainſt the oil er, and he pleads Ne diſt urba pas, yet the Biſhop ray 0 
1 ſhew the Matter. Br. Quare Impedit, pl. 80. cites 22 H. 6. 28. 29. | FH 
3 5. Quare Impedit by two againſt an Albot and V. C. Proceſs continues 0 
b to the Diſireſs, and the Defendants made Default, and a W rit itived % 
| 


ys — — 


- . * 
— — n 
* . 


J. In Quare Impedit again/# the Biſpop of C. the Plaintiff counted hot 
He was Po of ag ms and A who was ip aud 
Inſtituted &c. and after M. died, and the Church voided ly 6 Months, 
and the Biſhop made Collation to one M. by Lapſe, who was in, and ajter 
died, by which the Church voided, and the F/aintif preſented &c. The 
Defendant ſaid that F. B. preſented this ſame M. to the Detendaiit as Oi. 
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_ Preſentation. 363 
dinary, at whoſe Preſentment he received him as Ordinary, by which he was 
Infituted and inducted, Ab/que hoc, that he made Collation modo & forma 
prot the Plaintiſf ſuppoſes. And per Keble, Fineux, Townſend and 
Brian Ch. J. this is a good Plea for the Ordinary to fhew that another is Pa- 
tron and not the Plaintiff, tho' he does not make to himſelf Title to the 
Advowſon ; for the Ordinary has Intereſt to meddle with the Church, as 
in Aſliſe oft Rent the Tenant ſhall compel the Lord to make to himſelf 
Title to the Rent; for there is Privity between them and between the Or- 
ginury and the Patron; As in Waſt the Tenant may ſay that the Leilbr 
has granted the Reverſion to J. F. ro whom he has attorn'd. So ot a 
Seigniory granted &c. And fo, that a Stranger has recovered the 
Seigniory againſt the Lord; for the Ordinary may traverſe this Thing al- 
leg'd againft him, which proves him to be a Diſturber, without alleging Title 
in the other Perſon. And Per Rede, Jay, Vaviſor and Davers, This is 
no Plea; for he does not plead as Ordinary, as to ſay that he claims no- 
thing but Ad miſſion, Inſtitution and Induction as Ordinary; Judgment 
if without ſpecial Diſturbance &c. or to ſay that he Ne Diiturba pas; 
tor then the Plaintiff ſhall have Writ to the Biſhop immediately, or to 
ſay that the Church is Litigious, or that his Clerk is Criminoſus, but can- 
not intitle a Stranger without intitling himſelf. But Brian and Townſ- 
end Contra ; tor otherwiſe there ſhall be a Miſchief, that the Biſhop 
ſhall be bound to admit the Clerk of whomſoever will preſent to him, 
which is not Reaſon : Et adjournatur; for the Ordinary has lawful 
meddling with the Church, As the Tenant has with the Seigniory or 
Reverſion. Br. Quare Impedit, pl. 120. cites 5 H. J. 33. 1 


(B. b) * Admiſſion. f Inſtitution and # InduQion. 
, what Things it ſhall be made. 8 


1. Any may paſs by Gift of Lay Patron without Jnflitu- un 
tion or Induction. Da. 1. 46, b. 1 — bannen 
© | | | | | i $ u 
to be able, and ſavs Admitto te habilem. Co. Litt. 344. a.—S. P. Fin. Law 8vo. 89.—8. P. Godolph. | 
Rep 272. cap. 24. S. 6. | 85 | 5 et 


t Inſtitution is when the Biſhop ſays, Inſtituo te Reforem talis Eecleſiæ cum Cura Animarum C Accipe 
Curam tuam & meam. But ſometimes in a more large Senſe 4dmiſſus doth include Inſtitutus alſo ; Cujus 
N fit Admiſſus, i. e. Inſtitutus. Co. Lit. 344 a——S. P. Fin. Law 8vo. 89.—5. P. Godolph. 

ep. 254. Cap. 23. S. 8. | | | 3 3 By 

f IndeBlicn is nothing elſe but the Putting of the Perſon into Actual Poſſeſſion of the Church and 
Glebe, which are Temporalties of rhe Church, or the Making of a Clerk Compleat [ncumbent of the 
Church; This is Induction, and it is by Letters from the Biſhop of the Dioceſs directed to all and fin- 
gular the Clerks, Rectors, Vicars &c. within the ſaid Dioceſs, to put the Clerk or his Lawful Attor- 
ney for him, and in his Name, into the actual Poſſeſſion of the Church to which he had been Preſented 
and Inſtituted, together with all the Profits, Dues, Members and Appurtenances whatſoever thereunto 
Felon ing or Appertaining ; of the due Execution whereof a Certificate endorſed on the Inſtrument of 
Indy tion, and ſubſcribed by a competent Number of Witneſſes, ought to be returned to the ſaid Biſhop 
s Ordinary, who may appoint the Archdeacon to give Induction. Godolph. Rep. 258. cap. 24. S. 16. 
Induction is done in the following Manner; one of the Clergymen commiſſioned takes the Perſon to 
be Inducted by the Band, lays it on the Key of the Church, and pronounces thoſe Words, By Virtue 
ofthis Commiſſion I Induct you into the Real and Actual Poſſeſſion of the Rectory of &c. with all its Ap- 
Furtenances ; then he opens the Church-door, and puts the Parſon into Poſſeſſion thereof, who common - 
2 a Bell & and thereby ſhews and gives Notice to the People that he had taken Corporal Poſſeſ- 
hon of the ſaid Church. If the Key of the Church- door cannot be had, the Clerk to be Indutted may 
lay his Hand on the Ring of the Door, the Latch of the Church-Gare, on the Church-Wall &c. and 
either of theſe are ſufficient. So it may be by Delivery of a Clod of the Glebe &c. Jac. Law Diet. 
Verbo Induction. Cires Country Pari. Comp. 21. 22. es | BENE 

2, In the King's Chapel ar Weſtminſter, when a Prebend ig void, Br. r 
the King ſhall make Collation by a Patent to whom he JR, rr 
lend him with it, and by Force thereof he ſhall take Pollelſion. 1 ¼., 
D. 4. 9. (Without any Inſtitution or Jnduction is implied.) 1 
. If the King grants a Free Chapel to another, he ought to be put“. Fol-35-. 
in Poſlefſion by the Sheriff 14 H. 4+ 11. b. I 

Godolph. Rep. 2-9. cap. 24. S. 16. S. C and P. Watſ. Comp. Inc. S vo. 2-6. cap. 15. cites S. C 
e 4 0 - 4. If 
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Biſbop to in- within his Dioceſs by cauſe of Lapſe, pet he cannot inſtitute his 


becauſe itis 18 ſuuſpended. Trin. 13 Car. B. R. between Dogſon and Lynn. This 
_ an Act of Was a oint upon a ſpecial Verdict in the County of Lincoln, aid 
Jacken the Civiitans who argued this ſeemed to agree it, but the Cale was 


pended. But 11 Car, Rot, 446. 


nion is, he cannot; becauſe it is not by way of Intereſt, but 15 way of Proviſion for the Cure, and to 


Defendant, Judg nent was given for him upon that Point, and then this not being material, nothin 


5 Inc. Syo. tlon. 38 E. 3. 3. b | 


gut the Bi- 
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4. Ik a Clerk be preſented, he has not Poſleiton before Induction, 

11 I), 4. 9. Com. Hare Hic 528. | 
5. It the bithop ot Sarum be Patron of the Church of S. Which is Pre. 
ſentative, and lies Within the Dioceſs of Sarum, and it is the Corps of , 
Preberd in the Church ot Sarum, and the Biſhop of Sarum is alto pa. 
tron ot the Church of D. which is Preientative allo, and lies within the 
Dioceis ot Winton, and after the Church of D. is united ro the {aig 
Prebend, with the Allent of the Biſhop, and Dean and Chapter af 
both Oiocelies. By this union both Churches are ſo annexed and 
united, that it the Biſhop of Sarum collares a Clerk ro the Prebend 
and he is theretipon initali'd in the Cathedral Church of Sarum, he hay 
thereby Poſlejiun of both Churches without any Preſentation, q 
rwiliisn, Juſtitution or Induction to, or by the Biſhop of Winton; 
tor malmnch as he has Hoſteſſion of the Drebend, he thereby hag 
Þsſtetſion of the Corps ot the Prebend, and by the Union the Church 
bk O. 18 Jen of the Body of the Prebend. JD. 10 Car, B. h. 
between Leigh and Heller | upon Evidence at Var 
m an Ejectione Firmæ, upon the Trial of a Title of a Leaſe made 
by ſuch j2reendary before the Statute of 13 El, of the Church of 
O. wyich was not confirmed by the Biſhop of Winton, but only by 
the Biſhop, Dean and Chapter of Sarum; and this held per Cu- 

riam to be good for the Caule aforeſatd, | 
6. By the Laws of England the Acts of Preſentation, Inſtitution and 
Induction are all Authorities given by Law, and muſt be executed according 
to the Form preſcribed by Law, and cannot be modified; tor Actus legitimi 
non recipiunt Modum. For the Law gives the Church, and not the Pa- 
tron and Ordinary, who are but Ceremonious Miniſters, and are ap- 
pointed their Manner and Form, which they may neither Exceed nor 
Abridge. Hob. 153. in Caſe of Golt and Glover v. Biſhop of Coventry, 


— n a 


(C. b) By whom it ſhall be nade. Admiſſion, Inſti 

1 tution. Induction. 
1. F F Archbiſhop viſits his inferior Biſhop, and inhibits him during 
I the Viſitation, if the Biſhop has Title ro collare to a Benefict 


It is not only 
Penal for the 


age Brag Clerk, but oughr to prefent ro rhe Archbiſhop, and he oughr to intti- 
tion is void; tute him, becauſe during the Inhibition his Power of Jurtsdiction 


len a argued upon another Joint, and this not reſolved, Jntratur Cr, 


1t may be a 


Queſtion in Caſe of a Co/lation, whether if a Lavſe happen the Biſhop may collate ? But the better Oi 


ſupply the Negligence of the Patron This appears, becauſe the Patron may preſent at any time after 
a Lapſe, and before Collation. 3 Salk. 2032. cites Paſch 13 Car. B. R. Lunne v. Dodſon —— Co. C. 
4:5 8. C. and becauſe this and another Point there concerned Eccleſiaſtical Juriſdiction, the Cour! 
recuired to hear Civilians, and it was argued accordingly ; but the other Point being clear for the 


* 


more is there ſaid about it. 


war. Comp. 2. The Ordinary ſhall ſend to the Archdeacon ta make Indur 
£4 2.15 3. Che Archdeacon thall make the Tnduction. 38 E. 3. 3. b. 


ſhop may direct his Mandate to ſuch other Clergymen as he pleaſes to make Induction, and cites Par- 
fans Counſellor $.—The Archdeacon having received a Mandate for Induction makes a Precept Omnt- 
bus Literatis 1nfra Archidiaconatum to induct, a Clerk not belongine to the Archdeaconry made the In- 
duction, and held to be well enough. Arg. Vent. 320. Mich. 29 Car. 2. B. R. in Caſe of Robinſon v. 
Wolly, Cites Noy's Reports. But ſays, (Quezre that Caſe ) By 


Preſentation. 365 I 
"4. By Preſcription the Dean and Chapter of Lichfield make Induc- Godolpk 


tion. 11 9. 4. 9: 8 | . Rep. 278. 
5. SO of the Dean and Chapter of Pauls. 11 D. 4 9. 8 
— Wat. 


Comp. Inc. 8vo. 25. cap. 15. cites S. C. And that if Induction be made by the Archbiſhop when it ap- 
pertains to the Dean and Chapter by Preſcription, that Induction is ſaid to be void, 11 H. 4. 9. but the 
contrary is held Fitzh. tit. Quare Impedit 162, that in ſuch Caſe it is only voidable, and ſo reſolved. Hill 

36 & 37 Car. 2. C. B. 3 Lev. 211. in Caſe of Wrighton v. Brown. 


6. An Jnductton made by the Biſhop is“ void, where it belongs to 8. C. cited; 


the Dean and Chapter by Preſcription. 11 H. 4. 9. b. Contra. 14 EN 2g. in 
9.6. Quare Impedit 162. Adjudged of a + Prebend. . 
Brown. 


* Byt Br. Executions, pl. 32. cites 11 H. 4. 7. 9. fays it is ths the Common Law.—Br. Preſentation, 
pl. 13. cites S. C: accordingly ; becanſe he 1s Officer and rdinary immediate to the Court, and the 
Court 58 not take Conuſance of Peculiar Juriſdictions.—— Godolph. Rep. 278, 279. cap. 24. S. 16. 
cites 8. C. oY cinns | h | | 

Induction of a Prebendary muſt be by the Dean and Chapter, and not by the Archdeacon. Pl. C. 
329. in Caſe of Hare v. Bickley. | | | 


7. An Jnduction by che Patron ig bold. 11 h. 4. 10. i FY 


2:9. cap. 24 S. 16. cites S. C. Watſ. Comp. Inc. 8vo. 275. cites 8. C. and Parſons Counſellor 8. 
But Dr. Watſon ſays, he ſuppoſes this is to be underſtood where it is done of his own Authority; For 
he ſays, he doubts not but that a Biſhop may give Induction as well as Inſtitution to a Benefice of 
his own Gift where the Right of Induction to a Benefice within his own Dioceſs is in him; or however 
that an Archdeacon may induct to a Benefice within his Archdeaconry, although he be Patron there- 
of; nevertheleſs, the Rule is, Modus & Conventio Vicunt Legem, and therefore De Jure Com- 
muni neither Biſhop nor Archdeacon may induct a Clerk to their Benefices of which they are Pa- 
trons, yet by Preſcription or Compoſition their Induction in ſuch Caſe muſt be good. And accordingly, 
though the Biſhop of Chicheſter does admit the Dean of the exempt Juriſdiction of Bartel within thar 
Dicceſs, and does commit to him the Cure and Juriſdiction of that Church, yet the Patron thereof is to 
inſtitute and induct the Dean, and the Patrons accordingly have given the Deans Inſtitution and Induc- 
tion tor ſome Hundreds of Years; and without Queſtion ſuch Inſtitution and Induction is good; but 
this Neanry was originally given to the Incumbent as a Donative only by the Patron, and the Biſhop 
admits or approves of the Patron's Preſentee, and commits to him the Cure and Juriſdiction by Com- 
poſition only. Watſ. Comp. Inc. $vo. 275, 276. cap. 15. KS. LIF. 13. $SP.-- 


_ 8. The King's Grantee of a free Chapel ſhall be put in Poſſeſſion Godolph. 
by the Sheriff of the County, and not by the Ordinary of the Place. 2 
14 I). 4. II. b. | ; | | | 16. cites 8. 
| | | | x . n. 

| | —-Watf, Comp. Inc. 8vo. 276. cap. 15. cites S. C. 

9. A. and B. two Patrons, pretend a Title to preſent. A. preſented ; the | 
Bijvop 2 ; whereupon A. ſued in the Audience, and had an Inhibi- 
tion to the Bithop. And afterwards, upon that Suit he obtained Inflituti- 
on and Induction by the Archbiſhop ; alter which the inferior Biſbop inſti- 
tured and inducted the Clerk of B. Whereupon Procels iffued out of the 

Audience againſt the inferior Ordinary. Thereupon a- Prohibition was 
prayed, becauſe the Eccleſiaſtical Court ought not to intermeddle after 
Inſtitution and Induction; For this would be to determine the Incum- 
bency. And therefore Onuad the Incumbency the Prohibition was granted; 

but not quoad the Contempt of the inferior Ordinary in granting Inſtitution 

after he had been inhibited. Moor 879. pl. 1235. Trin. 15 Jac. Middle- 
ton v. Lawre. 8 0 n oo nl he, yr L 

10. Tho! the King may preſent to a Church, yet he ſhall not collate, 

admit, nor inſtitute; tor he cannot exerciſe the Spiritual Function. And 

it he brings Qua. Imp. againſt the Biſhop and recovers, he ought not 

himſelf ro make an A mirrance, but muſt ſend his Writ to the Bithop 

to do it. Arg. 2 Bulſt. 4. in Caſe of Stevenſon v. Wood. 

1. The Biſboprick of Glouceſter being void, and the Archbiſhop of 5 c. argued, 

Canterbury 23 the Spiritualties, a Charch became void. The Pa- Vent 309. 

tron preſented to the Arc hbiſbop, who admitted and inſtituted the Clerk, Fach 29 0 

and granted Mandate to the Archdeacon for Induftion, which was by an In- f. Z ay 

ſtrument directed to certain Parſons, as uſual, to do it. They l Mich? fol- 


Preſentation. 
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low ing it the doing it for 2 or 3 Montbs, and in the mean time a Bj op of Glon. 


was argued As 
axaln, and cefter is made and conſecrated, and afterwards the Parſons made the Induc. 


adjudged, tion. Adjudged per tot Cur. that the Induction is void; For though 
that the In- it belongs to the Office of Archdeacon, yet his doing it is only by 
duction was Mandate and Authority of the Biſhop, and they held it to be no more 
void. 3s Than it a Man makes a Letter of Attorney to make Livery and dies, 
deen and the Attorney makes Livery aſter his Death. 2 Lev. 199. Trin. 29 
but 1 2 | 


id 79. Car, 2. B. R. Robinſon v. Woolley. 
ſays, it was | | 
afterwards reverſed in the Exchequer Chamber. See 3 Keb. S. C. 


— 


9 (D. b) hat Thing ſhall amount to Inſtitution and In- 
15 5 duction. | 


1.r DE Proviſion of the Pope ig as an Inſtitution. 11 . 4. 76, 


2. And when the Clerk is put in Execution by force of the JIroyt- 

— it ſhall be as an Induction by Force ot the Bulls. 11 H, 4. 

Z 3. A Parſon, Vicar, or Chauntery Prieſt may be admitted and inſti- 

tuted he not knowing it. As it the Patron ſends to the Biſhop to admit 

his Clerk, and he agrees to it; and it zhe Biſhop ſays, in the Abſence of 

the Clerk, to F. V. I admit thee to the Church of D. in the Name of the 

Clerk, this Admithon is an Inſtitution though the Clerk be abſent; bur 
there he may retuſe, becauſe he was abſent at the time &c. Br. Quare 
Impedit, pl. 155. cites 32 H. 6. 28. by a Doctor of the Law.  _ 

4. Where a Recovery is in Olia. Imp. and the Biſhop upon Preſentment 

will admit and inſtitute his Cr, and he is inducted, and this without 

any Writ to the Biſhop, This is good, as well as a Man may enter 

without an Habere facias ſeiſinam after Recovery. Hutt. 66. the third 

Reſolution in the Caſe of Rud v. Biſhop of Lincoln. | 


(D. b. 2) Admiſſion, Inſtitution, or Induction. Gl. 
And the Effets thereof. 1 


1. D Erſona Eccleſiæ numquam dicitur Imperſonata ante Inductionem; 
T dec habet jus in Re, ſed ad rem, jante Inductionem. D. 221. b. 
PlpKkbͤC 19. cites Hill. 38. E. 3. Per Thorp. . 
But it was 2. Note that a common Perſon may have .Ouare Impedit againſt ano- 
= = Re he ther, though his Clerk was not inducted; For che Entry is there, Quod 
E Advowſen admiſſus & Inſtitutus fuit. Br. Quare Impedir, pl. x. cites 22 H. 6.27. 
does not lie | | „*** | | Ss 
wit bout Induction; For he ſhall allege the Eſplees, as in Great Tithes and Small Tithes &c. Br. Que 


Impedit. pl. 1 cites 22. H. 6.27 — S. P. Ibid. pl. 10. citesS. C. & 33 H. 6. 24.—S. P. Br. Ibid. pl. Sz. 
cites 22 H. 6. 25. 1 | e 


The Clerk g. The Incumbent has 10 Remedy for the Profits, nor can he try his 


on Right, till Induction. Per a 4 Cro. E. 653. Hill. 41. Eliz. C. B. in 


Profits be. The Caſe of Quarles v. Faire 

fore Induc- 7 | 1 | | 

tion, but the Ordinary ſball ſequeſter them. Per Nichols J. Roll. R. 461. Paſch. 14 Jac. in Cam. Scacc in 

the Caſe of Colt v. Glover Inftitution intitles the Parſon to the ſpiritual Profits as Ovlarions &c. 
before Induction, and he is liable to be ſued for neglecting the Cure, but he can no ſue for Great Titles, 
For they are Temporal. 11 Mod. 46. pl. tz. Paſch. 1705. B. R. Anon. 


* 


4 Ad- 


"$444 uy, <A" oa 


3 1 


4. Admiſſion, Inſtitution, and Induction without a Preſentation is void. S. P. Ad- 

6 Rep. 29. b. Trin. 44 Eliz. B. R. Green's Caſe. | 3 * 

Cro. J. 252. Mich. 8. Jac. B R. Yunſfon v. Cocket, and cites 8. C. — S. C. Cro. C. 99. 10 Mich 
3 Car. in Caſe of Stephens v, Potter, and ſays it was reſol ved accordingly, Anno 8 Jac. in C. B.—8. C. 
cited Arg. Gibb. 3 2. Paſch. 1 Geo. 2. B. R. in the Caſe of the King v. the Archbiſhop of Armagh — 
and cites Cro. J. 252. Hunſton v. Cocket. S. C. cited Gibb. 34. Bur ſays that it is to be underſtoo „that 
they do not put the rightful Patron out of Poſſeſſion, but that he may at any Time preſent or brin 
Quare Impedit, and fo it is taken in Lord Hobart 301, 302. which proves that Eunfon and Cockett's 
Caſe, which is founded on Green's Cafe miſtook that Reſolution; therefore though the King might not- 
withſtanding ſuch Collation either preſent or remove the Incumbent by Quare Impedit, any time during 
the Life of ſuch Incumbent, yet it does by no Means follow, that the Collatee was not a Compleat Incum- 
bent during his Life if not removed, and cites Cro. E. 207. 240. Dy. 293, 294 ie 


Preſentation. 


5. If a Gift be made to a Parſon before Induction, it is good. Arg. 
Goldsb. 163. in the Caſe of Robins v. Prince. | 
6. It he alien Ly Conſent of Patron and Ordinary before Induction, it is 
good. Arg. Golds. 163. in the Caſe of Robins v. Prince. 
1, Before Induct ion he is not Patron to all Intents ; For a Grant of An- 
nity before Induction is not good. Per Gawdy. J. Goldsb. 163. in the 
Cale of Robins v. Prince. Cites Pl. C. 526. | | 1 
8. He, who is inſtituted, may enter into the Glebe Land before Induction, But before 
and has Right to have it againſt any Stranger. Per Coke. Roll. R. 192. eee 1 
Paſch. 13 Jac. B. R. in the Caſe of Hitching v. Glover. Gn 1 
cen he receive any Tithes as Incumbent. Watſ. Comp. Inc. 8yo. 241. cap. 13. cites 28 E. 3. * H. 8. 
cap. 15. Cites S. C. & 38 E & 3, 4 & 22H 6. 27. | | | | LL 


9. By Inſtituion the Incumbent has Oficium, but Beneficium comes by Inſtitution 
Induction. Per Doderidge. J. Poph. 133. Mich. 15 Jac, B. R. in Rone's RET 
Caſe. Te | 


Souls, but 
5 2 To 47 L Ty >" EET the Tempo- 
ralties paſs by Induction, Arg. PL C. 528. inthe Caſe of Hare v. Bickley — Watſ. Comp. Inc. Svo. 
cap. 15. cites S. C. & 38 E.3. 4. & 22 H.6. 27. | hg | 8 


10. By Inſtitution habet Curam Animarum, the Words of the Inſtitu- S. P. Goldsb, 
tion being Inſtituo te habere Curam Animarum, Curam tuam, & meam; 8 77 | 
So that Curatus implies a Parſon Inſtituted. Per Doderidge J. which bins ms 
Whitlock J. & Crew Ch. J. agreed 3 Bulſ. 3 10. Mich. 1 Car. B. R. Prince. 
in the Caſe of Wrothmeal v. Gill. ee By By | 
11, It was held, That Letters of Inftitution ſealed with another Seal than But Vent. 
that of the Biſhop of the Dioceſe, and made out of the Dioceſe were good Wy * K | 

enough; For the Seal is not material, it being an Act made of the Inſtitu- in Caſe of 
tion, and the Writing and Sealing is but a Teftimonial thereof, which #eath v. 
may be under any Seal or in any Place; But they would adviſe. Cro. C. Pryn fays, 


: Hill. 9 Car. B. * in the Caſe of Cort v. the Biſhop of St. Davids. 3 


that Letters of Inſtitution muſt be under the Epiſcopal Scal, | 


12. A Preſentation may be without Inſtitution and Induction, the Biſhop | 
being Party. Reſolved. Cumb. 302. Mich. 6 W. & M. B. R. in the Cale - 
of the Queen v. the Biſhop of London and Dr. Birch. N 


1 > 1 5 0 0 1 : 0 a ” . . 1 Fo * pe 


D b. 3) Admiſſion, Inſtitution, or Induction. Triable 
how ; And Puniſhment of Refuſing them. 
t. A Dmiſſion and Inſtitution ſhall be try'd by the Ordinary, but In- 


I 944ion ſhall be made by the Archdeacon, and ſhall be tried 
Per Pais. Br. Quare Impedit. pl. 155. cites 3 2. H. 6. 28. 


4 X „ Tos: 


1 


Preſentation. 
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3 
2. Induction is triable by the Country, and not by the Biſhop. Pl. C. 
529. b. in the Caſe of Hare v. Bickley —cites 21 E. 4. ). & 33. 
| 3. Matters of Induction, and the Validity thereof, are triable at Coy. 
Quare Impe- L d in the Spiritual C Bull. Tri ö 
0 againf. B. 20 aw, and not in the Spiritual Court. Bulſ. 179. Trin. 9 Jac. Holt's 
it a I 
and Pending Caſe. 
it B. was | 5 wp 
Inſtituted and Inducted, and A. ſued B. in the Spiritual Court to Remove him, and a Prohibition vx 
"I" was 
prayed, becauſe he cannot ſue for the ſame Cauſe Duplici Foro; and 2dly, Becauſe it is a Suit after In- 


duction, and upon this laſt Point the Court granted a Prohibition. Lat. 205. Trin. 3 Car. Oliver v. 
Huſley. | 


A. ſued a 


It was ad-. 4. Tf the Biſhop refuſes to give Inſtitution, the Clerk may have a 
judged, that Ge Iinpedit, or Duplex Drerela to the Archbiſhop tor it, but Action 
Action upon . a we 7 : 93 0 
the Caſe lies {ur Caſe will not lie againſt him. Roll. R. 64. in Caſe of Powle y, 
againſt an Godirey. | | | 
Archdeacon ; : % 

who refuſes to induct, but not againſt the Ordinary who refuſes to inſtitute; becauſe there a Quare 
Impedit lies, or Duplex Querela before the Metropolitan. Mo. 836. pl. 1126. Mich. 12 Jac. Pole , 
Godfrey | EL = 5 | 5 

I the Archdeacon refuſes to induct a Clerk &c. he ſhall have an Action upon the Caſe. Cited 12 
Rep. 128. as Fitzh. 47. H. 6. S. and affirmed for good Law by all the Court, and that with this a. 
grees 26 H. 8. 3. a. True it is, that it is held in 38 H. 6. 14 that in ſuch Caſe he ſhall have Remedy 
againſt the Archdeacon to puniſh him, but ſaying the Opinion there, they cannot award him Damages 
in ſuch Cate, but he ſhall recover them at Common Law. 12 Rep. 128. Es aw a 


(E. b) Reſignation. By 20g Words it may be. 


This in the 1. 7 1 * Word Reſignare is not the proper Term ok the Law fir 
N | 1 Reſignation, but Renuntiare, Cedere, and Dimittere are the 
| en Caſe of uſual Terms of Reſignation. D. 13 El. 294. b. | 5 
Pollard . And Ibid. 294. a. Marg. pl. 6. cites Hill. 20 Jac. B. R. Fairchild v. Gaper, where 
be Civilians held, that Reſignare is not a good Word of Reſignation, but the Judges Contra. 


2. Ik a Prebendary gives Grants, Renders and Confirms to the Or- 
dinary his Prebend, and the Poſſeſſions appertatning thereto, to Have 
and to Hold ro him and his Succeſſors in Fee, and ſtibjects and ſub- 

mits to him 8 by reaſon thereof Qual itercunque acquiſita, 

t 
l. 


_ thole words are ſufficient and amounting to a Reſignation, tha 
the proper Mords are not therein. D. 13 294. b. 5 
3. A Reſignation was made, and afterwards in the ſame Inftrument a 
dition was inſerted, declaring it void, if A. or B. were not admitted 
by Aſſent of rhe Biſhop within 6 Months. The Biſhop within the 6 
Months refuſed to accept the Preſentation. It was inſiſted, that it is - 
gainſt the Nature of a Reſignation to be Conditional, and that it mult 
be Abſolute, Sponte, Pure, and Simpliciter, and that this is an Act judi- 
cial to which a Condition cannot be annexed; And Judgment was al- 
terwards given accordingly. Ow. 12. 34 Eliz. C. B. Gayton's Caſe. 
4. One that had a Donuative made a Reſignation thereof by the 
Words (de Eccleſia.) Per tot. Cur. this Reſignation extends to all the 
Poſſeſſions; For as the Donation to the Church extended to inveſt him 
with all the Poſſeſſions, ſo the Reſignation extends to the ſame. Cro. ]. 
63, 64. Paſch. 2 Jac. B. R. Fairchild v. Gayre. : 


W atl!. Comp. Co 
Inc. Svo. 47. 
cites 8 C. 
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Preſentation. 


a See hay uy 
tation, Par- 
(F. b) To whom it may be. 0s () 
| | pl. 2, 
I. Reſignation ought to be to the immediate Ordinary, and not For it isa 
to the meditate Ordinary, D. 13 El, 294. U. | 3 1 r 
anon Law, 
Abud Feri debet Renunciatio, apud quem pertmere dignoſcitur Confirmatio. Godolph. Rep. 284. 
3 178.3 i Dol of Adv. fr Lo then cen Rad, (eſpecially of a Benefi. 


with Cure) cannot be made to void the ſame by the ſole Act of the Incumbent, but the Ordinary muſt 
for that End allo accept it, and declare the Church void; and till then the Patron's New Preſentation _ 
will be null; and the Reaſon of the Law in this Caſe is partly becauſe the Ordinary is to give Notice 
of a Keſignation to the Patron, and that he may preſent again, and if he do not within 6 Months after 
Notice, that the Ordinary may provide for the Church; but more 1 mo I ſuppoſe, becauſe the 
Biſhop having Cure of all Souls within his Dioceſs, is to ſee that the Paſtors to whom he has commit- 
ted, and who have undertaken the Cure, and in whom thereby the People have an Intereſt, do not 
without a reaſonable Cauſe leave their Charge; that it be not for Money &c. or to live a Lay-Conver- 
lation, which he 1s not to ſuffer. Watſ. Comp. Inc. 8 vo. 68. cap. 5. | 1 


2. A Prebendary Cannot reſign to the King, becauſe though he be Warr: Comp. 
the ſupreme Ordinary, yet he is not the immediate Ordinary, and he r N 
15 not bound to give * Notice tothe Patron as the Ordinarp ought, % Dyer 
nor can make Collation of himſelf, but ought to prelentto the Drdt- 2 Pol⸗ 
nary. D. 13 El. 294. b. e Elend 


* S. P. Nod. of Adv. 81. Lect. 1 Reſignation to the King by a Dean of Wells, was adjudged 
good ard eftectual, in as much as he was Head of the Church of England, and as good as if it had 
been made to the Biſhop, and the Deanry was void thereby. Adjudged, Niſi. D. 293. b. Mich. 12 & 
13 Eliz. Pollard v. Walrond. e | oz | | N 


5 3. Reſignation cannot be but to a Superior; per Coke; Quod Haugh- 2 Comp. 
ton Conceſſit. And per Coke, a Biſhop cannot reſign to the Dean and — Tas 
Chapter. Roll. R. 13). Roll. R. 137. Hill. 12 Jac. B. R. Anon. S. C.. 


4. Where two Perſonas have the Donation of a Donative as Founders, a —_ Comp. 
Reſig nation to one of them is good. Reſolved. Cro. J. 63. Paſch. 3 Jac. B. os © f 
R. Fairchild v. Gayer. 2 8 16 
| 5 N N And being 
made to one of the Patrons and a Stranger, yet it is good to both Patrons, and void to the Stranger, 
* ly A w_ made (Et quibuſcunque aliis Perſonis, who have Intereſt &c.) Yelv. 60. S. C— 

rownl. 201. S. C. | | 


—_—_ 


C. b. 2) How Reſignation may be. And when ; And 
MY Jie Effect therol. . 


r. IF two Parſons reſign Cauſa Permutationis, the Church is not thereby 
void; tor this is not Abſolute, but Conditional. 3 Bulſ. 218 Arg. 
eiten Z , 5 ; ) dls „„ TE 
«= fn Sire facias upon an Annuity recovered againſt a Parſon, the 
Defendant ſaid, that ſuch a Day &c. at B. in another County, he reſigned 
into the Hands of the Biſhop of L. Ordinary there, who accepted it, and ſo 
it remains in the Hands of the Biſhop; Judgment of the Wrir, and no 
Plea; for it is only Argument, and fo it ſeems that he ſhall ſay, that 
Net Parſon, or traverſe that he was Not Parſon the Day of the Writ purcha- 
ſed nor after, Br. Traverſe per &c. pl. 223. cites ) E. 4. 15, 16. 


3. Re- 


. 


360 Preſentation. 

. I „55 a | . . | * 3 33 
See Eltate, 3. Reſignation or Deprivation ſpall net avate the Writ, and yet ſuch Pi 
(Q 2.19) Acts by a Parſon, Prebend &c. ſhall avoid Leaſes made by him who te. th 

| ſigns or is deprived. Br. Depolition, pl. 8. cites 15 Atl. 8. Cc 

17 Mod 2-6. 4. If an Incumbent religns, yer till the Ordinary agrees thereto he op 
Hill s Ann. remains Incumbent ſtill. Arg. Lane 4. Mich. 3 Jac. in Caſe of Bret y. B 
B. K Riley Johnſon, —Cites it as lately ſo adjudged in C. B. | th 
V. Adams. — | | 
And if a Pre- | \ 


ſen tation be made by the Patron before the Agreement, and the Biſhop admits, inſtitutes and inducts upon 
ſuch Preſentation it is void; For the Church was full. Cro. J. 197. Mich. 5 Jac. B. R. Faine v. 4 
tonly putsthe Freehold in Aeyance till the Ordinary accepts. Arg 3 Mod. 195. in the Cat. 
of Thompſon v. Leach, cites Cro. J. 198. D. 294. Br. tit. Bar. 81. Yeiv. 61. Sid. 387. Re. 
ſignation o a Proctor makes not the Church void till it be accepted by the Biſhop, aud ackncwledred by 
him; fo that a Preſentation in the mean time is void, and ſpecial Verdict finding an Iaſtrument under 
Seal of the Biſhop, on which was indorſed, that the Reſignation was acknowledged and accepted by the 
_ bGiſhep is not an abſolute Finding that it was a Refignation in facto. Noy. 147. Smith v. Fox. 


5. After a Clerk has taten Inſtitutinn, he may avoid the Church again 
by Reſignation before Induttion. Watſ. Comp. Inc. 8vo. 50. cap. 4. 


* 


3 


—— 


(G. b) Voidance. Diſpenſation. In <chat Caſes the Dil. 
penſation of the Pope ſhall prevent a Vordance. 


The King 1. [IF the Pope has granted to an Incumbent, being a Biſhop ele& 
brought _ _* before Conlecration, chat be ſhall retain the Benefice with the 
ua lage. tſhoprick, yet this hail not prevent the Aboldante; For it 18 vo 
pt B ſhop of by the Common Law, and the Pope could not change the Law, 
Sarum, and Dubitatur. 11 I), + 38. 59. 70. | | EEE 
HC. Bihoes.- 1 | 3 Wo rel of 
of St. D. of the Prebend of C. in the Church of Sarum, and counted that M Biſhop of Sarun, preſented 
this fame H. C. now Biſl.op of St. D. to the ſaid Prebend, and after the Biſhop was tranſlated to Bath and 
Hl «its, by which the 'Temporalties came to the Hands of the King, and after the ſaid H. C. Prebendary 
was made and created Biſhop of St D. by which the Prebend voided &. (For it was agreed, that 
whcre an Incumbent is created a Biſhop, that his ancient Benefices are void in Fact immediately; For 
Sovereign cannot uſe the Office of a Subject ; Quod Nota.) and the Biſhop of Sarum made Bar as Pa- 
tron as above, by which he made Collaticn, abſque hoc that the Prebend voided the Tempe ralties being in the 
Hands of the King, and the Inchinbent S. biſhop of St. D. ſaid, that the Biſhop of Sarum preſented him, by 
| ie he continued Poſſeſſion, alſq ue hoc, that the Church voided the Temporalties, being in the Hand; of 
; - | the King, & non allocatur without making Title, by which he ſaid, that leſore be was created a Biſhop 
| | t be Pope granted to him to retain his ancient Benefices, by which he vetained it &c, And there it is agreed 
by Thirn, Hill, and Culpeper, that the Grant of the Pope cannot change the Law of England, and 
after the A ing leſt his Count in another Term, and counted upen the Statute of Proviſions , and per Hank and 
Thirn, this Grant to retain is no Collation, Reſervation nor Proviſion, and therefore our of the Caſe of 
the Statute ; but Hill and Culpeper contra; And per Hill, the King is Patron paramount the Biſhop, 
tho' the Biſhop be immediate Patron; and it was agreed, that by the Creation into a Biſhop the Church 
4 | ii void in fact immediately, and the Patron may preſent. Br. Quare Impedit, pl. 51. cites 11 H. 4 35. 
| | | 50 ——— Br. Preroative, pl. 14. cites S. C. and fays, Quære de toto———Vaughan Ch. J. ſays, Their 
. . Meaning is to be learned, who ſay, that an Incumbent's Benefice is void by the Common Law, and 
1 not by the Canon Law upon his being made a Biſhop. The Words of Thirning, who was Ch 7 in 
= this Caſe of 11 H. 4. are, That he ſuppoſed, that when a Man benefic'd is made a Biſhop, it is by 
1 : c the Law of Holy Church that his Benefice becomes void; and that the ſame Law which give the 
1 | « Voidance, may cauſe that it ſhall not be void, and that that concerns the Power of the Pope.“ And 
| Vaughan ſays, The Common Law does not prohibit Pluralities, nor make a Voidance of his Benefice 
Vu hen the Incumbent is Biſhop, but it is «| the ancient Eccleſiaſtical Law of England. Vaugh. 22. in 
Cale of Edes v. Walter, Biſhop of Oxford. „ be 1 


2. In a Quare Impedit, the Defendant pleaded in Bar the Statute 21 U. 

8. that if the Incumbent hath a Benefice with Cure of the yearly Va- 
lue of 8 1. and is inducted into another &c. the firſt ſhall be void, and 
alleg'd that the former Incumbent had &c. The Plaintiff replied the Sta- 
tute 25 H. 8. that a Chaplain to an Earl might have a Diſpenſation to 

hold two Livings, and that the former Incumbent was ſuch. And the 
Queſtion was, Whether the Pope before that Statute could grant ſuch Diſ- 
penſaticas at Common Law 3 and it was argued that he might, for at firſt 
ever) 


Preſentation. 
wmery Biſhop had Porver to grant Diſpenſations for Pluralities, till they by 
their Indiſcretion loſt their Power, and it was abrogated by a General 
Council held Anno 1273. to which Council this Nation ſent two Biſh- 
ops ; and ris Conſtitution has been received ſince till H. 8.'s Time; 
But the Court did not ſpeak to it; but the Plaintiff was fo diſcouraged 
mat he would not proceed. And 1ic pendebat. Mo. 119. pl. 264. 
Mich. 24 & 25 Eliz. Dolman v. Biſhop of Sarum. 


——_— 


EE 


no Letter to 
this in Roll. 


1. IF an Jncumbent has a Diſpenſation for a Plurality from the f.ora Ch. J. 
] Pope, and he takes a ſecond Benetice he may keep boch, and nei⸗ Vaughan 
ther ſhall be void, * becauſe it is not a Voidance by Common Law, but * Fel. 350. 
by a Canon and Law of the Church; and therefore the Church may = 
diſpenſe with it. 11 0. 4. 60. b. „„ —_— 


paſſes in the New Books for Current, that in Caſe of Pluralities the Voidance is by the Canon Law, and 
therefore may be diſpenſed with by the ſame Law; bur that in Caſe of a Biſhop made, the Voidance is 
by the Common Law ; but he ſays, that if the Canon Law be made Part of the Law of this Land, then it 
isas mach a Law of the Land, and as well and by the ſame Authority as any other Part of the Law of 
the Land; and if it be not made the Law of the Land, then hath it no more Effect than a Law of Ut 
pia; therefore the Canon Law here is the Law of the Land. Vaugh. 21. in Cafe of Edes v. Walter 

Biſhop of Oxford. Weg Os | | 5 


2. Ik a Parſon has a Dilpenſatton to retain the Benefice, if he en- 
ters into Religion, the Chlirch ſhall not void it the Entry into Re- 
ligion be afterwards. Dubitatur. 11 0. 4. 60. b. 5). bz. 
3. A Monk or ſuch Religious cannot have Benefice by Licence, 5. Premu- 
unleſs he has a Bull of Exemption. 11 I), 4. 78. Quare, 33 1 
4. 35 where it was ſaid by ſome that it had been us'd to make Diſpenſations, and to grant to one who 
entered into Religion to retain his firſt Benefices. ES EFT 


(G. b. 2) [ Voidance. Diſpenſation.] Plurality. 5e Lees 


4. It an Incumbent has Otfpenſation ro retain the Benefice, tho' he 
be deprived ; thts ſhall not ſave the Avoidance, if he be deprived after; 
(lor it ſeems it is repugnant.) Contra 11 Þ, 4. 60, b. | Rp 
5. If a Baitard be a Parſon, it the Pope makes him able before Pri- So if ſuch a 
vation, he ſhall retatn the Benefice, 11 Þ. 4. 78; Granted. (Jt ſeems droge 5 
he ſhall not be deprived in this Caſe. e hr reve Ip 

| | from the 


| penſat ion 
| King or Archbiſhop before he be deprived, he ſhall retain the Benefice, Watſ Comp. Inc. Svo. 257. 
cap 14. cites 11 H. 4. 38. 76. 77. &c. „% | | 


4 1 8 * ads — 
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(H. b) In what Caſes the Diſpenſation of the King ſhall 
e . e 
the King gives Licence to an Jncumbent ro beIncumbent and * Mo. 542. 
I Bithop, tf he be made Biſhop after, the Benefice ſhall not ly 
void, 11 U. 4. 69. H. 39 El. B. R. between *A-miger and Holland. gyey 


Per Curiam reſolved. 3 
Eliz. S. C. adjournatur. ———Cro. E. 601. S. C. and P. reſolved.— Rep. 73. 8. C. by Name of 


Holland's Caſe. _ 


2, Henry de Blois the Brother of King Stephen, was Biſhop of 1 1. 4.33 
Wincheſter and Abbor of Glaſſenbury. Liber Succeſſionis 19. „regte 


this Caſe, and ſaid that the ſame Perſon had the Poſſeſſions and the Dignities of them ar the ſime Time, 
in the Tims of H. 6 Henn Beaufort the K ing? Great Uncle, being made Carainal, had 3 * 


there. 


me f 21 Inducted, by which the firſt is void againſt. the Patron, lo that he 
H. 8. a Man WAP prelent, but betore Preſentation the Archbiſhop by Force of the 


_ <:out a Pe- the Statute to take away the Preſentment of the Patron, tho' | 


which Clench and Fenner 


; 302 Preſentation. 


Diſpentation to retain the Biſhoprick of Wincheſter ; and tho it was held then, that this Diſpenſation 
Came too late, yet afterwards in the Time of H. S. Cardinal Woolſey having, before he was created Car. 
dinal, obtained the Pope's Bull to retain the Archbiſboprick of York as Perpetual Adminiſtrator, and the A. 
ley of St. Alban's in Perpetual Commendam, he held both during his Life by Virtue of this Diſpenſation. 
Dav. Rep. $0. a. cites 27 H. 8. 15. b. 


(I. b) In what Caſes the Diſpenſation of the Pope ſub. 
ſequent ſhall toll the Benefit of a Voidance. | Vordance 
by the Canon or by Statute, when and 1n what Caſes, 


And Pleadings. | 7 


To. 454. SC. 1+ IF an Incumbent be created Bithop, the Diſpenſation of the Pop 
E in I after to rerain the Benefice ailo thail not guſt the Patron dt the 
the Notes Prelentment. 11 ID, 4+ 38, b. 59. b. 1 8. b. clearly agreed. + 

2. It an Incumbent of a Church, with Cure under 81. per Annum, 


Si ah takes a ſecond Benefice with Cure, in Which he is alſo Inſtituted and 


had taken Stätlite of 25 H. 8. gives to him a Licenſe *perinde Valere) to hold the 


two Bene- 


© ir % Iſt with the 2d Benefice, cho be was Inſtituted and Inducted betore 
vor been geod into both; this is not a good Licence, tho confirmed according t 


* 


= 


| 18 
rinde V-lere a Doldance by Force of the Canon, and not by Force of the Su 


wil Lab, kilte ot 21 H. 8. For by che Canon the firſt Benefice was lo void, 


4 the that the Patron might have preſented before any Deprivation ; and 


Meaning of therefore after ſuch Cime as the Patron had Power to preſent, this 
the Law was JJQWEL Cannot be taken away by a Licence, Trin. 14 Car. B. B. 


to help ore 


ro pore between Lalla, and the King, in yrit of Error upon a Judgment 


Chaplain ro In Bank in Quare Impedit, where it was fo adjudged upon a De- 


- Noblemer, MUEEgr ; and now per Curiam of B. G. accordingly refolved, but 


and not tuch £)ap given over to Michaelmas Term. But atterwards in the 


| | 
1 Copter lame Trimity Term adjudged accordingly per Curtam, Jntratur, 


that hunt 13 Car. Rot. 1259. 
after Bene- | 


fices. Per Popham. Goldsb. 164. Hill. 43 Eliz. in the Caſe of Robins v. Plince. 


See 8. Car- 3, If un Intumbent of a Church with Cure, above 8 1. Value, 


gued Mo. 
434 to 448. 


Robins v. after obtains a Diſpenſation according to the 21 Hf. 8. tg hold bath; 


I this Dilpenſatton is not good, becaule tho" the 2d Church was not 
. votd within 21 . 8. before Induction, pet it was void by the Jnſtt- 


Ccrrard Id tution by the Canon; fo that the Patron might have preſented, the 


Prince. And which cannot be taken away by a Retainer and Qualification after. | 


The Juſtices 


doubted if the Qualification and Diſpenſation which came after the Inſtitution, and before the Induction | 
to the ſecond Bene fice, be ſufficient by the Proviſo of the Stature of 21 H. S. to retain both Benefices; 


and Popham and Gawdy thought that it was not ſufficient, becauſe the Induction ſhall have Relstion to 


the Inſtitution, and the Benefice 1s taken by the Inſtitution; and the Intent of the Statute was not, that the _ 
Qualification ſhould ſerve them who might obtain two Benefices, but that firſt they ſhould be Chaplains 


rerained, and Qualified or Graduates, and then to acquire the Benefices ; and if ir ſhall be allowed that 
the firſt Benefice ſhall not be void till Induction, one might by Covin obtain 20 Benefices, and not be 
[ducted to any, and would never take Diſpenſation till he had firſt the Benefice ; but Fenner and 
Clench e contra, that the Qualification and Dit | 
ar a Convocation of all the 2 of England, Hill. 41 Eliz. they agreed with Popham and Gawdy, by 

{utatis Opinionibus aſſented to the Judgment for the Plaintiff, —Goldsb. 
Jenk. 273. pl. 42. S. C. _ | 5 5 


162. pl. 97. 8. Cm | | 
4. King H. 4. Prefented one that was incapable of his Preſentation, and 
the Preſentee wes thereby Admitted, Inſtituted and Iaducted, and _ 


— — — . <1 \ 


wes &. A ST 9 


afterwards is JIreſented and [nft;rured into a 2d Benefice with Cure, 
by Name of but before Induction into it, he is made a Chaplain within 21 H. 8. and 


ſpenſation is Time enough before Induction: And after 


\ 


_ — Re —_ 6 a 


Z . 


Prefentation. | 363 


— — 


ward the Pope enabled the Preſentee by his Bull, yet the King had a 

Scire tacias, and thereby recovered his Preſentation again, becauſe the 

Incumbent was not capable when he was preſented. Dod. of Adv. 14. 

Lect. 1 | 
5. i H. 8. 13. F. 9. Enacts that if any Perſon having a Benefice with 21 H. S. 13. 

Cure of Sotts, being of the yearly Value of 8 I. or above, accept another with i © General 

Cure of Souls, and be Inſtituted and Indufed in Poſſeſſion of the ſame, imme- 8 


: g therefore 
diately upon ſuch Poſſeſſion thereof the firſt Beneſice ſhall be adjudged * void. need not to 
| | be pleaded 
or any Part thereof, Cro. E. 601. Armiger v. Holland. — Mo. 542. S.C. and P. $1. Value of a 
Church ſpall be accounted as tis valued in the Valuation of the Benefices, and not according to the true 
Value, às it is upon Improvement, tho' Opinions have differed before; for the Statute intends as it was 
valued in the ancient Book of Firſt Fruits and Tenths, which was taxed 29 E. 1, And after when 
another Valuation was made 26 H. 8 then according to that Valuation. Cro. C. 456. cites it as adjudg'd 
$ Car. in C B. in Caſe of Drake v. Hill. | PEN | | 
Averring in general, that tis of $1. Value, is ſufficient, without ſaying it is of ſuch Value in the Queen's 
Books, and it ſhall be taken to be according to the true Value thereof. Cro. E. 853. Bond v. Tries 
It ſhall be accounted according to the very Value of the Church. Noy 38. Bene v. Tricket.—Same 
Caſes cited Watſ. Comp. Inc. 8vo. 6. cap. 2. In all Precedents of Pleadings founded upon the Statute 
of 21 H 8. it is expreſsly alleg'd that the iſt Benefice at the Time of accepting the 2d, was of the annual 
Value of 8 J. and fo are the Precedents in Co. Ent. 369. c. 512. a. Winch 670 and 857. Ard it 
ſeems alſo that where a Ferditt feund that the 2d Benefice is now of the clear yearly Value of 50 l. it is utterly 
Immaterial ; For in a Trial at Bar of B. R. Hill. 2 W. & M. in Ejectment by Jones Leſſee of Dr. 
afcard Dean of Windſor v. Dr. Sambre Dean of Guernſey, for the Rector y of H. in the County 
ok Oxford, it was agreed by all the Juſtices that the Value ſhall be according to the Valuation in the 
King's Books, and the fame Keſolution was per tot. Cur. in the Exchequer, 6 Noy. 1692. in a Cauſe be- 
tween Dani and Iyliffe, by Bill. 2 Lutw. 1305. in the Caſe of Sharpe v. French, the Reporter 
ſays he had this by good Information; and adds, That if the Value ſhall be taken as it was ſo many 
Years before the Verdict, to what Purpoſe can it be to find by the Verdict, that then it was of the real 
annual 3 A - 50 1. For it the Value thereof ſhall be taken, as it was in the laſt Book of the firſt Frui.s, 
this was 26 . | | | | | 
In Quare Impedit the Plaintiff ſer forth, That he was ſeiſed in Fee of the Advowſon, and preſented 
A. who took another Benefice, and ſo the Church became void Per acceprationem alterius Beneficli; 


and the Defendant demurr'd, becauſe he doth not ſhew the Value of the 2d Benefice, nor that there 


Las Cure of Souls belonging to it; And reſolved per Curiam, That he need not, the Plaintiff himſelf 
being rightful Patron; but otherwiſe it is the Plainrift did go to intitle himſclf by a Lapſe, there 
he 6ught to ſhew theſe Particulars, that it might appear to be a Ceſſion within the Statute that the Pa- 
tron ought to take Notice of; but to the Patron it is ſufficient that the Benehice be void; and althoꝰ the 


ſecond Benefice be but of the Value of 20 s. per 25 yet the Patron may take Notice of it, if he will; 
zoll 
(A 


but he is bound to take Notice of it according to and's Caſe 1 Co. And if Iflue be taken on Va- 


cavit per Ceſſionem, yet if it be found Quòd vacavit per Mortem, it is for the Plaintiff it he be Patron, | 


according to 1 Inſt. 282. And ſo the Demurrer was over-ruled. Freem. Rep. 241. 242. pl. 253. Hill. 
16. Pridgeon's Caſe. 75 | ; 7 5 | 

If there are two Parſons of one Church, and each of them has the entire Cure of the Pariſh, and both 

the Benefices of the Value of 8 l. u Ann. one dies, and the other is preſented, this is a Plurality within 
the 21 H. 1. 13. and is within the Intent of the Statute, that none ſhall have 2 Livings or Bencfices 
with Cure. Cro. E. 351. Anon. Hob 158. S. P. but ſays that if the Churches had been united 

before, and then a Parſon had been preſented &c. to the United Churches, it had been otherwiſe, 


F. 10. It fhall be Iawful for the Patron . fa preſent ancther, as if the * Va- 
Incumbent had died or reſigned, any Licence, Union, or other Diſpenſation to 6 i 
the contrary nottvithſtanding. 85 | 

ET. . | 1 2 1 1 Patron, if 

he pleaſes, may preſent upon the taking of the 2d Benefice. Per Vaughan Ch.] in delivering the Opi- 

nion of the Court. Freem. Rep. 51. pl. 64. in Caſe of Shute v. Higden. »I 
Since the Statute of 21 H. 8. there have been diverſe General Pardons, and no Pluralities were ever 

conceived to be within them. Cro. C. 3 58. in Caſe of the King v. . 85 


S. 11. Every Licence, Union, or other Diſpenſation oltained contrary to The Pope | 
this Act fhall be wid. . „F EY 2 
8. 12. If any Perſon ol tain (from Rome or elſewhere) any Licence, Union, aue three 
 Tileration or Diſpenſation, to receive any Bengſice with Care, he ſhall forfeit 5 
20 J. to be divided betwixt the King and the Proſecutouur. hr. Parlia- 


ment, pl. 13. 


Cites 11 H. 4 6. 5. Per Horton, to which Hankford agreed. I. All the Editions of Br. have the Word 
(Not) but the Vear- Rook is in the Affirmative, if with the Conſent of the Patrons.— And in the Caſe 
ot Edes v. Walter Biſhop of Oxford. Vaugh. 23. Vaughan Ch. J. cites S. C. accordingiy, and that if 
it were without the Conſent of the Patrons, it was not diſpenſing to hold, but was a Granting away the 
rogerty of the Patrons, which a Diſpenſation could not. Gulielmus Cotton D. D. e 

| | Ewen 
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a Perſon able to make ſuch Leaſe ; and the Jury found for the Plaintiff 
in the Caſe of Brown v. Mugg. cites S. C. | 
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8 eee 
Lewents (in duſex & Eccleſiæ Pauline Canonicus Reſidentiarius conſecratus eſt in Epiſcopum Fe. 
cleliæ Exonienſis una cum Sarisburienſi & Bangorienſi Novembris 12. 1598. Godwin de Preſuliby, 
3 | 
11 A. had a Diſpenſation from the Archbiſhop of Canterbury to hold a 7 nay. and the Queen confiry's 
the Diſpenſation, v.ith a Non Obſtante aliquo Statuto. A Jad one Benefice before of the Gift of the 
(Queen, and now took two more; but adjudged that the firſt was void by the 21 H. 8. D. 351. b. pl. 2 
Cox's Cale. If a Man takes a Trialty which is not allowed him, he cannot by that take two 4 
fices, becauſe his Diſpenſation is void. Per Hobart Ch. J. Hob. 158. in Cale of Colt and Glover 
Biſhop of Coventry. . 
If a Parſon has 4 Benefice above 8 l. per Ann. and then he takes a 2d Benefice with a Diſpenſation, and 
then takes à za, his fir/? Berefice is only void. Adjudged per Curiam. Godb. 153 pl. 201. Mich, 5 Jae 
C. B. Anon. Keloived that the firſt is void by the Statute of 21 H. 8. cap. 13 4 Le. 237. pl. 5-3, 


Anon. ſeems to be 8. C. S. P. And the Queſtion was, Whether both the firſt Benefices or the fir 


only ſhould be void? Ard Heron ſaid it was ad;udged that both of them ſhould be void. Noy 149. The 


King v. the Biſhop of Chicheſter. | | 

It a Man has a Benehce with Cure worth above 8 1. he cannot without Qualification and Diſpenſ,. 
tion procure anot / er <vith Cure to be united to it after, though they make but one Benefice; for this Cane 
of Union is provided for by expreſs Name. But of Unions before Iam of another Mind, and Toleration; 


are alſo excluded, which is a proper Word for this Caſe of Commendam temporary ; for it is not alloy. 


ed but rolerated, Non Pracepro ſed Permiſſione, as the Canon ſpeaks. Per Hobart Ch. J. Hob. 158 in 
Caſe of Colt and Glover v. L1ſhop of Coventry and Litchfield. — Watſ Comp. Inc. Svo. 328. cap. 16 
cites S. C. But Dr. Watſon fays he rather thinks that the Statute is not prohibitory of Perpetull 
Unions, but hath Reſpect to Temporary Unions only, as for the Life of one Incumbent which the Arch. 


biſhop may make, and ſomerimes hath made. 


The King's F. 13. Provided that every Spiritual Perſon of the King's Conncil may 


Chaplain. ourchaſe Licence or Diſpenſation to keep 3 Benejices with Cure, and the“ 


Exrraordi- 


vary is not Chaplains of. the King, Qlicen, King's Children, Brethren, Siſters, Uncles 
capable ofa 0r Aunts, may ſo keep each of them 2 Benefices with Cure. 3 


Pfluralit 


within this Statute. 1 Salk. 161. Adjudged Mich. 12 M. 3. in B. R. and affirm'd in Cam. Scacc byz - 


Majority of one. Brown v. Mugg. 


g. 20. The Brethren and Sons of Temporal Lords (born in Wedlock ) may 


_ purchaſe ſuch Licence or Diſpenſation, to keep as many Benefices with Cure, 
dne Chaplains of a Duke or Archbiſhop. mY 5 
. 21. The Brethren or Sons (born in Wedlock) of every Knight may keep 


tio with Cure, | 5 


A Retainer . 22. Provided that the Chaplain, ſo keeping Benefices with Cure, ſtall 


22 3 (where Need fhall be) have Letters under the Sign or Seal of the Ring, o- 
be fend and ther Their Lord aud Maſter, teſtifying whoſe Chaplains they be, or elſe nut tn 
ſoaled with enjoy ſuch Plurality of Benefices. VVV 


the Hand and 


Seal of the Qualifier Jenk. 273. pl. 91.—And ſo are the Words of the Statute, and ſo Se iling only is 


not {uſhcicnt. Gedb. 41. Queen v. Savacre.— By the Retainer of rhe Number allowed by the Sia. 
tute, the Starurte is executed, and the Perſon ſo qualified to retain has no further Power to qualify ano. 
ther, by doing it under Seal; for the Act is Provided always, that they ſhall have &. Savil. 100. The 


QQucen v. Biſhop of Lincoln and Skilling —— Having ſeen the Retainer under the Hand and Seal of 


the Peer that gives the Qualification, is good Evidence of the Retainer, Lit. R. 1. Ihe King v. 
F rankwell. | | | 8 | 

On a Queſtion whether a Leaſe, granted to W. the Plaintiff, by a Parſon of a firſt Living with Cure, 
and above $1. a Year, was good, he having accepted a 2d Living with Cute and of $1. tay 2b the Leal 
was confirmed by the Biſhop, and he being Chaplain to Queen Eliz. but no Teſtimonial being produc'd 


{the Parſon having been dead 30 Years, and the Leaſe continuing, as being made for $1 Years) it came 
in Debate whether a Retainer by Parol cnly by the Queen, was not ſufficient. Coke Attorney Generel 
inſiſted that Chaplain may be rerained by Parol without Teſtimonial, and that Qualification comes time.» 


enough, if made before he is Impleaded ; ſo that he has it in Pugno to ſhew to the Court, tho' he had1t 


not at the Time of taking the ſecond Benefice. And adjudged accordingly for the Reaſons aforeſaid. 
Sav. 135. pl. 213. Whetſtone v. Hickford.- -Cro. E. 424. 425. Mich. 35 & 38 Eliz. B. R. SC. 


Popham held that the Queen could not retain by Parol only; but Fenner e contra. It was ſhewn that Y 
during his Lite was reputed her Chaplain, and performed the Office of Chaplain as well in her private 
Cloſet as elſewhere, and had all the Benefits as her Chaplain &c. W herefore the Court ſaid that it ſhould 
be intended that he was her Chaplain, and well and duly retained ; and therefore it was held that be ws 
1 Salk, 162. in a Note, 


C. 23. Dodors and Bachelors of Divinity, Doctors of Law, and Bacſe, 


tors of Law Canon, admitted to the ſaid Degrees by either of the Univerſities 


this Realm, and not by Grace ouly, may purchaje ſuch Licence to keep h- 
 Benrfies with Cure. — — | 


N . 


* — 


<> :"=" ty, 


Chaplains may purchaſe. Licence or Diſpenſat.on to keep two Benefices, with 
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K. 29. 1 ſhall be lawful to Spiritual Perſons, being Chaplains to the King, If one being 


t accept (of the King's Gift) any Benefices, to what Number ſoever, without the King's | 


- 4 | Chaplain 
the incurring the Penalty of this Ad. takes Bi. 


. a a gs icke! 
ceaſes to be the King's Chaplain, and Biſhops are not in that Reſpect Chaplains to the Kit, Vickin the 


Meaning of this Law ; So that the Clauſe of the Statute which gives the King Power to give as many 
Benefices as he will of his own Gift to his Chaplain, will not ſerve them. Per Hobart Ch. [. Hob. 15 
in Cale of Colt and Glover v. Biſhop of Coventry. The King by a Special Proviſo in the Statute 21 H. 
8. may give to any of his Chaplains as many Benefices as he pleaſe. But otherwiſe it is of a Common Perſon : 
for they 3 {tinted by the Statute. Adjudged 4 Le. 247. pl. 402. Trin. 11 Jac. C. 8. Biſhop of Lxe- 
ter v. Wallop. . | | 5 


F. 14. Every Archbiſhop and Duke may have each of them 6 Chaplains. The Arch- 
| 1ſhop's 
Chaplain having one Benefice of the Gift of the Queen, procuted a Diſpenſatien to Have and Bor 3 


Benefices incompatible, which the Queen confirmed under tae Great Seal, Ita quod &c. Abſque impedi- 


men to alicujus dtatuti, aut aliqua alia re quacunque Non Obſtante, by Virtuc whercot he obtained two 
others incompatible. And it was a Queſtion whether the firſt was void by the Statute 21 H. 8. or not. 


And the next Term Judgment was given for the Queen without Argument. D. 351. b. pl. 25 Trin. 


18 Eliz. Coxe's Caſe — The Reporter adds a Nota, that ſo much of the Act of 21 H. 8. as concerns 
the procuring Diſpenſations from Rome for Pluralities or Non-Reſidents, and all Words and Sentences 
concerning it, and alſo the intire Act of the 25th for granting Diſpenſations at Canterbury, are repealed 
by the At of 1 & 2P. & M. 5 8. And by the Act of Eliz. 1. the entire Act of the 1 & 2 P. & NI. 
is repeal'd, and alſo this Part of the 21 H. 8 and no Words of Reviving thergof; for this had been 
meerly contrary to the Intent of the Act; but in the Act of the 25th which is Revived, there is a Pro- 
viſo and Reſtraint to Canterbnry, for Diſpenſatiens derogatory or contrary to the Act of 21. which af. 
fixes the 21 to be in Eſſe and Force. D. 352. pl. 25. at the End. | | 


F. 15. Every Marquis and Earl may have 5 Chaplains. I An Infant 
S. 16. Every Viſcount and Biſhop may have 4. . os of Jy 
Sars Or 


Ape, retained a Chaplain, and held good within the Statute. 4 Rep. 119. cited in Acton's Cale, as cf 


the Queen v. the Biſhop of Salisbury. Paſch. 44 Elis, upon a Retainer by the Earl of Southampton. 
—— Watſ Comp. Inc. $vo. 29 cap. 3. Cites 8 (. | | . 

If the Son and Heir Apparent of a Lord retains a Chaplain, his Father dies; this Retainer is not ſuffi- 
cient, but there muſt be a New Retainer. Jenk. 272. pl. 91i.—Watf. Comp. Inc. Svo. 33. cap. 5 
cites 5. C. 5 „„ | | „„ | 
F. 11, The Chancellor, and every Baron and Knight of the Garter, may © 

S. 18. Every Dutcheſs, Marchioneſs, Counteſs and Baroneſs, + being Ni- By theſe 
dows, may have 24. e . 
ſhe be a Widow at the Time of the Retainer. 4 Rep. 118. b. Hill. 45 Eliz. C. B. in Acton's Cie. 


C. 19. The Treaſurer and Comptroller of the King's | Heuſe, the King's The Cha⸗ 
Secretary and Dean of his Chapel, the King's Almoner and Maſter of the jain of a us 
Rolls, may each of them have 2, and the Chief Fuſtice of the King's Bench, Lord having 
and Warden of the Cinque Ports, each of them one ; and each of the aforeſaid _ os 
Ces With: 
% Cure, with. 


ords are not that he mult ſuc for a Licence &c. but that he may 
312. b. pl. 88. Anon, 


5 24. Provided that every Archbiſhop, becauſe he miſt | tiſe at Conſecration 


of Biſhops, 8 Chaplains ; and every Biſhop, becauſe he mult uſe at the giving 


of Orders and Conſecration of Churches 6 Chaplains, may have two Chaplains 
over and above the Number limited, whereof every one may purchaſe Diſpenſu- 


tion, and take as many Benefices with Cure as is before alen d. 


S. 25. No Perſon, to whom any Number of Chaplains by the Proviſions 

aforeſaid is limited, ſhall advance any Spiritual Perſon, above the Number ap- 

pointed, to receive more Benęßces with Cure than is above limited ; and it 

they do, every ſuch Perſon ſo advanced above the ſaid Number fhh.1ll incur the 

Penalty in this Act. 3 e . 
N | 42 S. 33. 


F %%% „( bobut a ſpecial 
Licence or Diſpenſation of the Metropolitan. ſeems not to be in Danger of loſing his Plurality by Force 

of the Act of 21 H. 8. becauſe the . 2 | 

ſue for ſuch Licence &c. but he is thereby in Danger by the Spiritual Law. Quære bene inde. D, 
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After Mar- F. 33. Provided that every Diitcheſs, Marchioneſs,, Counteſs and Barone; 
Pon. 1 (N i dots) who ſhall tote Hus bande under the Degree q a Buron, muy tale 
bir doen fuch Number of Chaplains as if they had remained Widows, and theſe may 
tho' after take ſuch Number of Benefices. 


Narriage 


with a Gentleman ſhe may. Jenk. 273. pl. 91. —Watſ. Comp. Inc. Jvo. 34. cap. 3. Cites 8. C 


6. 25 H. 8. 16. F. 2. Enacts that every Judge of the King's Bench and 
Common Pleas, the Chancellor and Chief Baron of the Exchequer, the King's 
Attorney and Sollicitor-General may each of them retain one Chaplain, having 
one Benefice with Cure of Souls. | | 


Goldob. 162. . Diſpenſations are inrolPd in Chancery in a 1 kept chere by 
8 we? 1 Way of Memorandum; as for Inſtance, 257% Auguſt, Anno 29 Regina 
e 133) Difpenſatum fuit cum Roberto Merick Artium Magiſtro Capellano Do. 
by the Juſti- i, Borough, ut ipſe una cum Rettoria Ecclfie Parochialis de Horton Re- 
ces not to be c/e/ram de Staines recipere & quoad vixerit retinere poffit. Mo. 434. in Caſe 


LY 


pood CANE _ of Robins v. Gerrard and Prince. 


ner or the Matter, but ſhould be in a Roll ; but the Negle& of that is only the Contempt of the Clerk, 
and not conditional to the Diſpenſation. Mo 447. ut ante. S. C. cited own 313. in Caſe of the 
'Trenmonger's Company v. Natler, that where the * 21 H. 8. appoints the Inrolment of Diſpenſations in 
Chancery, yet the not doing it does not invalidate the Diſpenſation.—Popham held the Inrolment good, 
and that it was an Offence in the Clerk only, and finable, but no Offence in the Party; for he may not 
Frocure the Clerk to make his Entry in another Courſe than the Cuſtom is, and conſequently no Fault in 
him. Goldsb. 164. 165. in S. C. of Robins v. Prince —* The Act appointing the Inrolment is not the 


21 H. 8. but the 25 H. 8. cap. 21.], | 


8. P. Rector of C. was elected Biſhop of Oxford. Before his Conſecrc. 
tion the Archbiſhop gave him a . purſuant to the Statute ot H. 8. 
to retain his ſaid Rectory with the Biſhoprick, which the King confirmed 
by Letters Patents under the Great Seal, and that the Biſhop might en- 
Joy &c. ſo long as he continu'd _— of Oxford, with a Non Oiftante 
aliquo Statuto, or other Matter, P. died; W. was elected Biſhop ot 
Oxford, and got Letters of Diſpenſation &. to hold the ſaid Rectory 

in Commendam &c. The Patron of C. brought a Quare Impedit. Judg- 
ment was given by the Opinion of the whole Court, That the Avoidance 
was by Death, and not by Ceſſion. Vaugh. 18 to 27. Paſch, 19 Car, 2, 
Edes v. Walter Biſhop of Oxford, „„ 


_—_— 


een. (. b. ) Idar ſhall be faid to be Plualitic, | 


Notes. 


» S. having 1. IN the Statute of 21 F. 8. 13. is a Proviſo, That 10 Deaury, * Arch. 
one Bene fice deaconry, Chancellorſhip, Chanterſhip, or + Prebend, nor Parſonage that 


was prelente þ,.; 5 „ / 2 | 3 
1 "ag rg 4 4 7 endow'd, nor any Benefice perpetually appropriate, be taken t 
and then be 4 Benefice with Cure of Souls in any of the Articles of this At. 
VV „„ N | | „ 
Diſpenſation, (which was too late) and then was qualified, and afterwards accepted the Archdeaconr/ 
of Glouceſter. Wray ſaid, That a Doctor of the Civil Law affirm'd to him, that their Law is, Th" 
it One having a Benefice with Cure of Souls accepts an Archdeaconry, the Archdeaconry is void; Bu! 
Wray ſaid, That he conceiv'd that upon the Statute of 21 H. 8. the Law is qualified by this Proviic. 
Le. 316. pl. 442. Paſch. 31 Eliz. B R. Underhill v. Savage. S. C. ſhortly 3 4 Le. $8. pl. 183. 
by Name of Savage's Caſe. —— F Taking x Prebend does not make a Church void. Mo. 261. pl. 411. 
III was faid, that the 21ſt ot H.S. againſt Pluralities does not extend to Recrories where there are Vicar- 
azes endow'd , and Lindwood deſcribes a Benefice without Cure, viz. Cujus CuraVicarlis perpetuo exercend3 
eſt; Otherwiſe, where the Vicar is Temporal and Removable, Arg, Vent. 15. Paſch. 21 Car. 2 B. R. 
in the Caſe of Heath v. Pryn. A Man was preſented to a Cour? 
ſon accepted of a Preſentation to the Vicarage without Diſpenſation ; whether this were a Plurality by the 
Law, and by the Statute of 21 H. S. was the Queſtion. Hobart Ch. J. was of Opinion, that not w ich. 
ſtanding they were ſeveral Advowſons, and ſeveral Quare Impedits might be brought of them, and ſe- 
veral Actions maintain'd for their ſeveral Poſſeſſions, yet the 3 of one Man to the Parſonage 


And Vicarage was no Plurality, becauſe the Parſonage and Vicarage are but one Cure; And thers :s 2 Prov 
| | | 71.0 


As JZwo Koa 


* 


with a Vicarage endow'd, the Pu- 


—_— wy = << * 


„ tr gg ÞJo4 mn 


N ** 1 — 
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* 


iſo in the Statute, That no Parſonage, that hath a Vicar endow'd, ſhall be taken by the Name of a Be- 
nefice with Cure within the Statute, as to make it a Plurality. Godolph. Rep. 296. Cap. 26. S. 5, Cites 
Mich. 22 Jac. B.R. Woodley and the Biſhop of Exeter, and Manwaring's Caſe. Cro, par. 2. —----- 
[But I do not obſerve this Point there. 


2. In Quare Impedit, it appear'd, That the Incumbent of a Church in 
England Was- made à Biſhop of Ireland; and afterwards the King granted 
to the ſaid Biſhop to have and retain the ſaid Church for 6 Nears. in Com- 
mendam. It was held, that the Commendator, notwithſtanding this 
Grant for 6 Years, hath yet Power to retain during his Lite, and cannot 
be abridg'd by the Limitation for 6 Years; and it is like a Confirmation 
or Attornment, or Aſſent ro a Legacy, and cannot abridge the Eſtate 
which is confirmꝰd, but that it ſhall enure according to the Eſtate which 
is limited. Per Hurton & Winch Juſtices. Cro. J. 692. Mich, 22 uc. 
C. B. in the Caſe of Woodley v. Manwaring &c. : 


© . 
FF bs. X 2 - : * 4 
_ * th. —_ 1 


— 0 3 
* * ”— —” — a. — — — 


** * 4 
— — n _— * „ _— — uy y”— x —— 


(I. b. 3) Voidanre. At what Time by Pluralities, 


1. JT was held Per Cur. That if any Parſon who was ov/ted of his Par- 
ſonage in the late Mars, by that which they then call'd Sequeſtra- 
tion, for not conforming to the Presbytery &c. had accepted another Be- 
nefice by Preſentation, and Confirmation by the Commiſſioners or Triors, 
(there being then no Biſhops) this was at any Avordaace of the 1ſt Living 
wnleſs he continued in ſuch Second Living the 25th of December, Anno 
1659 (which is the Time mention'd in the new Statute) and ſbew'd his 
Liking thereto. Sid. 163. Mich. 14 Car. 2, B. R. Brown v. Spence. 


2. It has been refolv'd in Hollands Caſe, and likewiſe in Digby's S. P. Lie 


Caſe, in the 4 Rep. and often before ſinee the Council of Lateran, Anno 20, in the 
Domini 1215. That if a Man has a Benefice with Cure, whatever the Va- Coe 5 Dog 
hue be, and is admitted and inſtituted into another Benefice with Cure, — Lites 4 6. 
of what Value foever, having #v Galiſtcation or Diſpenſation, the /ir/+ Rep 59. b. 
is io fatto votil, fo as the Patton may preſent another to it if he will; but in Digby's 
if the Patron will not preſent, then if under the Value, uo Lapſe ſhall incur Caſe But 
ill Deptivation of the firſt Benefice, ® and Notice; But if of the Value It fm, io 
of $1. or above, the Patron at his Peril muſt preſent within 6 Months be allow'd 
by 21 H. 8: 13. Vaugh. 131, Hill. 22 & 23 Car. 2. C. B. Shure v. that Admiſſi- 
Higden. 5 2 | f on and Inſti- 


| tution do not 
; | a LOSS SE 5 3 male the firſt 

Come void without Inductiov. Trin. 1 & 2 Ph. & M. Agar v. Biſhop of Peterburgh "7d Detin.— By the 

taking the ſecond Benefice, and by the Induction thereto the firſt is clearly void. 


clate the Cure till the King himſelf takes Care to do it or till another hall be admitted and inffituted 
to it, and ſhall be ſubject ro Payment of Tenths, and ſubect to Diftreſs for Rent-Charge and other 
Charge which lies upon the Rettory, hecauſe he rakes the Profits as one that enters without Admiſſion 
and Inſtitution ſhall be; but neither the one nor the other can bring Action of Juris utrum, or Writ of 


Annuity, nor ſue for either, nor plead as Incymbent in Poſſeſſion ia (Mare Impedit, without a Quali- 
Be | 


cation and Diſpenſation. Jo. 339. HI. 9 Car. the King v. Prieft. * Godb. 23. pl. 33. 


3. Where a Parſon is preſented to a 2d Benefice there is a Difference S. C Vaugh. 


between Non-(ubſcribing and Not reading after Subſcription, as to the making 129 Hill. 22 

the firſt Chet aids for the 1 Elis. lohibits Admiſſion by E 20 Cir 
tore Subſcription; and makes the Admiſſion, Inſtitution, and Induction judg's.--$.C. 
void; and in fuch Caſe the Party never was lawful Parſon, and fo the & 5. per 
firſt Church not void ; but otherwiſe, where he ſubſcribes and does not Vaughan Ch, 


 afierwards read them within the two Months; for in ſuch Caſe, the firſt L. gen. 
is vord and the ſecond alſo. Per Vaughan Ch. J. and that the Value is cline that 
not material. And Judgment accordingly. 2 Jo. 18. Shure v. Higden. he = i 
| TYP) | ? | F .cading the 
Articles ſhou}d not make the Benefice void ab Initio; but the Statute is, That Admiſſions, er fer- ai 
and Induckions made contrary to the Act ſhould be void ab Initio; Now he that does not ſubſcribe is 
8 | | nut 


— @— 
hg l 


: 2 on l ro. E. Gol. Mich. 
39 & 40 Eliz. B. R. Armiger v. Holland. — The Incumbent after taking the ſaid Bene fice may offi- 
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not inſtiuned &c. according to the Act, and ſo it is void ab Initio. Judgment for the Plaintiff 


& | Per tot. 
Cur. Freem. Rep. 52. pl. 64 Mich. 1672. | 


oe es Gnas, 


(I. b. 4) Diſpenſations. Granted by ct Words, and 
: neceſſary. in what Caſes. e 


tio? he has I. HAPLAIN advanc'd to two Benefices with Cure oag bt to hay, 
not the ey 4 the King's Diſpenſation for Non- Rejrdency, and ought to be Rel 
penſion of 


© dent upon one of them. Confirmation of the King, and Diſpenſation ; 
Es che Archbi/bop are neceſlary regularly to maintain Pluralities. Jenk, 
ſ-cms not to 273. pl. 91. cites Rep. Drury's Cale. 
be in Danger | 5 1255 | 1 | _ 
of loſing his Plurality by force of the Act of 21 H. 8: becauſe the Words are only, That Fe mny in 
for a Licence & but he 1s in Danger by the Spiritual Law, Qnære, bene inde. D 312. b. pl. 88.“ 


Warſ. Comp. 2. Quare Impedit by the Queen for having taken a ad Benefice, and a 
1 Lapſe incurr'd ; the Defendant pleads a Diſpenſation from the Archbiſhop, 
ok '$ * Upon Oyer of the Diſpenſation, which recited the two Benefices to be of ſmall 
Value, and then ſaid, Cuimus, incorporamus & anneximus the one to the 
other for the Life of the preſent Incumbent, without the Word (Diſpen« 
ſamus) tor the Taking thereof, It was objected, that this Clauſe could 
not enure as a Diſpenſation, becauſe there was no ſuch Intention, but to 
make an Union; and this cannot be an Union, becauſe there is not the 
Concurrence of the Patron and Ordinary, Sed non Allocatur; for Per 
Curiam, tho' there cannot be a Perpetual Union without the Concur- 
rence of the Patron and Ordinary, becauſe tis a Loſs to them, yet there 
may be a Temporary Union, i. e. to the Perſon ; as in this Caſe, for the 
Lite of the Incumbent, and this (as was ſaid at the Bar, and not denied 
by the Court) might be done by the e We alone; for after the Death 
ot the Incumbent the Union is diſſolved, and no Loſs accrues either to 
the Fatron or Ordinary in the mean time, for one of them had his Pre- 
ſentation and the other his Admiſſion; and this is a compleat Diſpenſa- 
tion, and allow'd by the Statute 21 H. 8. (viz.) Any Licenſe, Uſe, 
Union, or Diſpenſation to the contrary, and no Neceſſity for the Word 
(Diſpenſation) Cro. E. 519. Mich. 41 Eliz. C. B. the Queen v. Page 
. ne ee e oo: „„ 

Jo. 394 8. C. 3. A Parſon who had one Benefice, and being Chaplain to an Earl got 
ns way a Diſpenſation to hold another, Modo ſit infra 10 Miles of the firſt ; and 
Dummods non he accepted another, with Cure, and was inſtituted and inducted, but it 
ft ultra 10 Was 17 Miles diſtant from the firit ; and the Patron not preſenting to the 
_ Miles the firft Benefice within 6 Months, the Biſhop collated to the firſt, and his 
2 me Collaree was inſtituted and inducted; and in Eje&ment, the Queſtion 
that the ju- Was, Whether the Words (ado ſit) made it a conditional Diſpenſation, 
ſtices agreed, and the firſt Benefice void, when he took the ſecond. Adjudg'd, that | 

That it tho' theſe Words uſually made a Condition, yet by the Civil FR they 
macro, Were only a Caution or Admonition, unleſs other Words are added, viz. 
to make the That if he do otherwiſe, then it ſhall be void; and therefore in this 
firſt vaid.— Caſe all the Court reſolv'd, that they ſhall nor make a Condition, and the 
 Warſ. Comp. rather becauſe of the great Inconveniency which might follow, to make 
Inc. Sto. 39. a great many Benefices void by Lapſe, which have been quietly enjoy d 
8 . ſuch Diſpenſations. Cro. Car. 475. Trin. 13 Car. B. R. Dodſon 

v. Lynne. — | . 
| FA The Defendant was Chaplain Extraordinary to the King, being 
Incumbent of Stockton, and atterwards inducted to the Rectory of Iok- 

borough, being above the yearly Value of 81. by reaſon whereof Stock- 
ton was void, and ſo continued two Years; and then he was again a £ 

| —— .. . — et 
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* P . » . a ; 2 b F b. 
Cur. 1/7, A Preſentation of the King of his own Chaplain * imports a Diſpenſa- - : 5 a 
tion, which the K ing himſelt hach Power to grant as Supreme Ordinary, i 1 


6 


— — — 


(L b. 5) Qualification. What is good, or may become 
5 8 | | | . Quyven 51. 8. 
1. IN YOlare Impedit by the Queen to preſent to the Church of M. > AY K 
which was void by the [ncumbenr's taking another Benefice, not pl. 157 8 
being qualified; the Defendant pleaded, That he was Chaplain to Sir James and that the 
Crotts, Comptro/ler of the Houfhold, and who by the Statute of 21 H. 8. Opinion of 
might have rwo Chaplains, and might quality them to take two Bene- we 28 
fices, and that he had a Diſpenſation accordingly. The Plaintiff replied, ingly. —— 
That the ſaid Sir James Crotts had two other Chaplains advanced to two And. 200. pl. 
Benefices, and Who are ti alive, and fo the third could not be qualified 236. 8 C. 
Kc. The Defendant rejoin'd, That one of thoſe two Chaplains was di. 
charged by the ſaid Sir James Crofts, to be his Dometick Chaalait, ſo 
he hath now but two Chaplains, of which the Defendant is one; and 
upon Demurrer,. it was adjudg'd, That after a Perſon hath retained his 
full Number, and they are certified Sub Signo & Sigillo to be his Chap- 
lains, and thereby qualified to have two Benefices, tho' he afterwards 
remove them for any Diſpleaſure, or otherwiſe, out of his Service, yet 
during their Lives he can qualify no other, tor they are ſtill his Chaplains 
at large, tho' not his Domeſtick Chaplains, and ſo are Chaplains within 
the Statute. Godb. 41. pl. 47. Trin. 28 Eliz. C. B. Rot. 1130. The 
Queen v. Savacre. . 2 | 
2. A Lordretains 6 Chaplains at one and the ſame Time by Letters Teſti- D 312. b 
monial, where he is only intitled to retain three, —All ſix are preterr'd * k. 
to fix ſeveral Pluralities. The three who are firſt promoted are warrant- Je 3 
ed by the Statute, and yet the Reteiner was not according to the Sta- That neither 
tute, But In Aqulali fure Melior eſt Conditio Paſſidentis. 4 Rep. go. Trin. of them is 
43 Eliz. in Drury's Caſe.— cites D. 132. „„ qualified. 
3. Reteiner of a Chaplain more than the Act allows is not made good by 4 Rep. go 
the Death of the other Chaplains aſterwards, but he muſt have a new Re- S. C.—Jenk. 
einer. Per 3 J. v. Gawdy ; and adjudg'd accordingly, and the Judg- 86 Ag 
ment affirm'd. Cro. E. 839. 'T'Trin. 43 Eliz. Drury v. the Queen. Þ v.88. 
4. If a Man be a gualified Chaplain to any Subject, and then be made e 
Biſvop, his Qualification is void, ſo as he cannot take two Benefices De 
Novo after by force of that Qualification. Per Hobart Ch. J. Hob. 157. 
in the Caſe ot Colt and Glover v. the Biſhop of Coventry. 
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Fr ckbu. (I. b. 6) Retainer. How. And Qualification Annull'd 


the Notes. or Deſtroy'd by what Act. i 


1. LORD's Chaplain being ſufficiently qualified with his Maſter's 
Teſtimonial Sign'd and Seal'd, that he is his Chaplain, and 

having alſo a Special Diſpenſation for a Plurality, and being once ad. 

We to the Plurality, ought to enjoy it during his Lite, notwith. 

ſtanding his Maſter's Death, or Departnre from his Maſter's Yervice. Per 

Caclin, Saunders and Dyer. D. 312. b. pl. 88. Trin. 14 Eliz. Anon. 

But the Re- 2. A Counteſs had 2 Chaplains by Patent, and a zd without. He with. 


ad * * 2 ont was firſt retained, and took 2 Benefices by Diſpentarion, and adjudged 


Peron of lawtul ; for the Patent is not of Neceſſity, but only in Cafe where he 


the Caſe of has Cauſe to ſthew it. The Rerainer is good Without Patent. Mo, 2/J. pl. 
Whetcomb 432. Paſch. 31 Eliz. C. B. The Queen V. Bithop ot Lincoln and Skifling. 


[Whetſtone] | 


v. Hickford —-Say. 101 pl 181. 8 C —4 Rep. 89. b. S. C.— lenk. 272. pl. 91.—Mo. 561. pl. "Cy. - 
Jacged by Anderſon, Glanvill and Kinglſmill, that he who was firſt retained 
ſhould be preferr'd, and not he that firſt took a 2d Benefice, and got Diſpenſation; but Walmſley e con- 


tra. The Queen v. Drewry, as to the 175 Retainer — Cro. E. 724. 2 Juſtices, who before inclined 


_ Acton's Caſe, rio 


Dr. Watſon 


in the Statute 21 H. 8. 


The Earl ef 4. Attainder of the Lord &c. is Diſcharge of the Service and Power to 


otherwiſe, changed their Opinions; And fo it was adjudged that the 3d Chaplain was not within the Be- 
nefit of the Statute 21 H. S. 13. The Queen v. Drury. | my J 


4 Rep. 118. 3. Baroneſs Widsw retains 2 Chaplains, and they purchaſe a Diſpenſa- 


90 n, and the Baroneſs marries before the Chaplains accept a double Be- 
War Comp. nefice ; yet they may take two Benefices, becauſe the Marriage is no 


Inc. 8vo. 34. Diſcharge of the Service; but otherwile it is if he dies, or if the Baron 


cap. 3. ces diſcharge the Chaplains, as he may, but if he does not diſcharge them, 
dC. Andld but dies; there needs no New Retainer. Mo. 675. pl. 924. Mich. 44 
favs he con. & 45 Eliz. C. B. The Queen v. Biſhop of Peterborough. e 
6/0 1 FFF 3 

if any other Perſon capable of qualifying a Chaplain to hold a Plurality, diſcharges his Chaplain before 
he has taken the Benefit of his being qualified, he cannot afterwards lawfully hold two Benefices with- 


af ee 4 quality ; and thoſe Chaplains retained and qualified before, who have 


a Chaplain, not taken double Benefices, are diſabled by the Attainder. Mo. 678. pl. 


and after was 924. Mich. 44 & 45 Eliz. in Caſe of the Queen v. Biſhop of Pererborough, 


attainted of | 


High Treaſon, and afterwards during his Life, the Chaplain having one Benefice of the Value of $1 
accepted a ſecond Benefice with Cure. And it was 9 6. that rhe firſt Bene ice was void; for tho 


the Earl was alive, yet the Quality of his Perſon was altered; for by the Judgment he was become Ig- 
noble. 4 Rep. 117. b. Hill. 45 Eliz. C. B. in Acton's Caſe —Cites it as the Earl of Weſtmoreland's Calc. 


F. If an Officer allowed by the Statute to have one, two or three Chap- 
lains, retains a Chaplain, and after is removed from his Office, in this 
Caſe the Retainer at the Common Law remains, but the Retainer upon 
the Starute is determined; for after the Remotion the Chaplain can't be 
| Non-Retidenr, or accept another Benefice. 4 Rep. 118. Acton's Caſe. 


— 


(K. b) Advowſon. Avoidance. What will be an 
Auvoidance. Acceptance of a Biſhoprick. 


The Church 1. 15 an Incumbent he made Biſhop, the Church is void. D. 4 


is Yood bn 5. Ma. 159. 34. Doctor and Student. 136. b. 7 . 4+ 25. 


fact immedi- 


ately, ard b. 11 ID. 4+ 37+ b. 24 E. 3. 26. b. 


the Patron 


way 


Preſentation. 3 * 


gener rei: — 


preſent. Br. Quare Impedit, pl. 5t. cites 11 H. 4. 37. 59. All his Bene — 
A ſhall preſent, whoſoever be atron. Br. Quare Fg * ä efices void, and the 


2. If the Incumbent of a Provoſtry be elected Biſhop of the Biihoprick Warſ. Comp. 
which is Patron of the Provoſtry, and afterwards the King grants the _ dr., 
Temporalties to him, yet the JProvoltry is void betore Conlecration ; Ls RS. 
for 23 may 1 —— and he is not Biſhop betore Conſecration. NE 
41. C. 3+ 3+ ad) 1 : | FE 

z. But after Conſecration the Provoſtry is void, 41. E. 3+ F. b. av: 

4 So ſhall it be of a Prebend. 11. ID. 4. 37. b. N . 

5. Jfan Incumbent be created a biſhop ot the ſame Dioceſe where he 
was Incumbent, the Church ts votd thereby; For he cannot be So- 
vereign and Subject. Oa, 1. Commendam, 69. 8 | 

6. So tf he be created Biſhop ot another Dioc-ſe, the Church is void 
thereby, 11. I. 4. 37- b. 77 Becaule he, who has taken upon hun the 
©ftice of a Sovereign, ſhall not retain the Oftice of a Subject. 

7. Ik an Jncumbent be elected 'Bilhop, yet the Church is not void 
thereby betore Conſecration. 11. I, 4. 37. b. | 

g. Man Incumbent in England be made a Biſhop in Ireland, We the 
Church here is not void thereby. 24. E. 3. 2. b. If“ Dean of York be 
made Bithop ot Limerick in Ireland, this makes a Yotdance of the 
Deanry as well as if ye had been made Biſhop of any Place in Eng- greed clear- 
land. JI. 3. Car. Regis, between £vazs and A/couzh, Reſolved per !y ; For the 
Curtain upon a Special Verdict, and ordered per Curtain, That tyts ee 
(ould not ve ſpoke to any more but only to the Points in the Cale. char made ic 
| 0 | f V id T na. 

ral, and not limited to any Place, and ſo it is reſolved 3 E 6: Fitzh. Trial And ſo it was . 

C. B. in the Caſe of Woodley and the Biſhop of Exon and Manwaring. jo. 158,159.S C. In this Caſe, we 
De in, before Conſecration or Confirmation, obtained a Patent, wita large Words of Non Obſtante re; i- 
nere valeat in Commendam the ſaid Deanry &c. and afcerwards hewas choſen Biſhop o“ B: iſtol, and then 
alſo before Inſtallation he obtained another Potent with a more ample Diſpenſation of retaining the faid _ 
Deanry in Commendam. It was agreed by all, That the Church or Deanry & in England ſhall be void 
by Ceſlicn, if the Parſon or Dean &c. be made a Biſhop in Ireland; For the Canon the in that Point is 
one thro' all the World; Alſo Ireland is governed by the Laws of England, and is now as Part of Eng- 
land by 2 The Judges argued two Days, and re ſolved that all Commendams are Diſpenta. 
tions, and that Ceſhon commenced by the Canon and Council of Lateran ; Secondly, that the Kin may 
diſpenſe with that Canon, 11 H. 7. 12. For the Pope might, and now by the Statute 21 H. 8. that Power. 
is given to the King Cumulative, by way of Expoſition Veteris, and not by Introduction Novi juris, 
and by that Statute a concurrent Power 15 * to the Archbiſhop of Canterbury, and may be granted by 
the King, or by the Archbiſhop &c. 3dly, That that Diſpenſation, after Election to the firſt Biſhop- 
rick and bef re Conſecration &c. and alſo the Diſpe nation after EleXion to the ſecond Biſh o prick 
and be tore the Confirmation, is good enough in both Caſes, and he remains a Good Dean, to confirm &. 
And afterwards the judgment in the Caſe, being an Action of Treipaſs, was given accordingly. Noy. 
93, 94, 95. H. 22, Jac B. K. Evans and Kiftm. v. Aſcukh-——Latch, 233. S. C.—Palm. 438. S. C 


9. Ik an Incumbent had been created Biſhop, this had made a Vo9t- 
dance by the Common Law, 11 I), 4. 38. 60, 77, 29 E. 3. 44. If was 
ſatd that heretofore when the Conſtirurivas were made, by which Pl u- 
rality was ouſted, the which Conſtitutions commenced from Rome, 
yet from that Time it was Caule of Yoidance in Banco Regis. 
10. 26. E. 3. 55. b. it is ſaid, That the Pope J. made Conſtitution 
that a Parſon ſhall not have but One Benehce with Cure ckcc. | 
11. Ina Quare Impedir, for hindring to preſent to the Pariſh Church s, C Show. 
of St. James, the Plaintiff declared, That St. Martin's being a large Pa- 413 to 425. 
rich by a Statute made 1 Jac. 2. the Pariſh of St. James's was to be taken & 441 to 
out of it, and made a Pariſh of itſelf with Cure, and Dr. Tenniſon, then EY 
Vicar of St. Martin's, fir/t Retior, and appointed the Patronage after his 
Death to the Biſhop of London and his Succeſſors, and to the Lord Fermyn 
and his Heirs a/ternately, that Dr. Tenniſon was afterwards made Biſhop of 
Lincoln, ſo. that it belonged to the King to preſent by his Prerogarive ; 
To this Declaration the Biſhop of London demurred, and Dr. Birch _ 
Pleaded the Statute 25 H. 8. And that by virtue thereof, the Archbiſhop 


8 P. So of 


a Parſon, a- 


Ot 


ONS” Preſentation. 


ſtitution a1 d 3 EW, OE: 18 ; 
Induction ro 1. J F an Incumbent takes a 2d Benefice, the firſt is void Ipſo fic 

the ad Bene: I witi;out any Deprtvation, fo that the Patron may prelent, 24 
fee, the hit . 3. 30. ADJUDRED. 26. E. 3. 55. b. Co. 4. Hulland. 15, b. Reloived, 


bad before. Watſ. Comp. Inc. Svo. 43. cap. 3. —* Hob. 158. 166. 


eld under 


0: Canterbury granted a Diſpenſation to Dr. Tenniſon, to hold this Church 
in Comiicudam, which the King confirmed from the 224 of Odfober till 
rhe firſt of Fuly follvwing &. To this Plea the Attorney-General demurred 
The Court held, Thar the King's Turn is not ſerved by * confirmins 
For that this Commendam, becauſe the Diſpenſation was only to fave the Ay. 
which he dance, and the Confirmation continued the Poſſeſſion, but transferred no 


pe arg wy Right; It was objected, That f no Body can ſay the King ſhall preſent, 


properly faid When the Act of Parliament ſays otherwiſe, And that this was thereſole 
to be Com- a Caſe exempr from the Prerogative; but the Court held that this Act did 
3 not interfere with the Prerogative, becauſe a New Advowſon muſt be ſuljec 
od if the” oh ihe Prerogative as an Old one is; like an Eſtate- tail created by Att of 
Incumbent Parliament, *tis ſubject ro ſuch Bars as other Eſtates-tail, and the Wide 
bad died , thall be endowed ot it. Then it was objected, That this New Church, a 
7 - 0 to Dr. Tenniton, was a K ind of Donati ve, he coming in without Inſtitution 


lch Tile the and Induction 3 And that by the very Words of the Statute, the preſen. 


| Kine mich; Table Right doth not commence till after him; And that in || Caſe of 4 


have loſt lis J)onative, the Promotion of the Incumbent makes no Ceſſion. But Curia 
Je 70 tre- Contra; For in point of Eftate the Right of Preſentation commences hy 


A 14 the patling of the Act Immediately, but in point of Intereſt, not till the 


212. 8. C Avoidance. 2 Salk. 540. Mich. y W. 3. B. R. The King v. Biſhop of Lon- 
2 389. don and Dr. Birch. | f 55 | 
S. P. by | 


Eyre f. and fays this appears by Parkhurit's Caſe D. 228. b. & 233. a. & 2 Roll. 344. 


Holt Ch. ]. ſeemed at the firſt to incline to this, but afterwards it was reſolved, That this Act an 


directed the Veil ech and Turns of preſenting betæreen the Patrons, and not to exclude the King of bis Preroga- 


tire. 3 Lev. 392. S. C. e eee, this Objection, the Right of Patronage even in this 
(Cue is veſted immediately; It is like a Reverſion for Life granted Cum acciderit per Mortem of the 


Tenant for Life, which veſts an Intereſt immediately, though to commence in Poſſeſſion in Futuro 


Per Cur. 4 Med 214 S. C. 4 5 Bs 
The Court ſaid, That this muſt be admitted to be Law; But if an Incumbent of a Donative is mad: 
Retler by Act of Parliament, as Dr. Tenniſon was in this Caſe, then the King has a Prerogative to pre- 


ſent upon the Promotion of ſuch Rector. 4 Mod, 213. per Cur. S. C. 


6—— Te ctans ** 


(L. b) Taking of ſecond Benejice. 


By the In- Ae 2. $0. 17 


is void, tho 

D. Reports, Commendam 69. 81. Doctor and Student. 126. b, 2; 
+ Bal. ger. E. 3. 44. Co. 4. Digby 79. 26 E. 3. 1. 9 E. 3. 22, * Hobart's 
FhRoeports 224, Contra 11 h. 4. 37. b. 66. + Tr. 14 Car, B. R. be 


dle tet „ tween the King and Bald cł, Adjudged per Curiam in Writ of Errot 


be under 8 


ae well as if Upon ſuch Judgment in Bank upon Demurrer. Intratur Hill. 

it was above CAL, Rot. 1259. . 1 „ 5 | 

- that ae | 3 T T2 n 
Per Jones J. Jo. 404, 405. the King v. Baldcock — Pr. Watſon ſays, If one of our Clergy e 

_ created © Eiſhop Suffragan of England, not any (as he conceives) of the Preferments he had betore, do 


become void; but on the other hand, if he exerciſe the Office of a Suffragan by Commiſſion he 15 wor 
by qualified to hold at one Time two Benefices with Cure, and cites Stat. 26 H. S. cap. 14. However, * 
Bene fice with Cure, taken after he is Suffragan, may (unleſs Diſpenſation prevent) void any Dignity he 


2. At Common Law, if an Intumbent had taken a 2d Benefict, 
with Cure neither the firſt nor ſecond had been votd. Co, 4. Hallau 


DPluralities 1 gor by the General Council of Lateran, held Anno Domini 1215. 
vere e, it Was 9tdained, That if a Yan takes divers Benefices with Wy 
e ok Souls, the firſt ſhall be vold, it he has nor the Diſpentation of the 
Laterar, Pope. Co. 4. Dig 79. | 3 


Por 


Prefentation. 3 373 


Pope Alexander the Third at Rome, In Palatio Lateranenſi i bidem inceptum in Anno 1170 & continua- 
tum uſque Annum 1179 which was Anno 26 H. 2. Arg. Mo. 436 in the Caſe of Robins v. Gerard. 


4 Rep. 79. in S. C by Name of Digby's Caſe, it is faid by the Reporter to Have been under Innocent the 
Third. Knighton's Chronicle Inter decem Scriptores, pag. 2422.1. 19, 20. ſays this Council was 
held under Innocent the Third, in Anno 1213, 2 Inſt. 361. mentions it in the Year 1179. 


4. This is ſo recited in Linwood, fol. 8:. in the Conſtitutions of 
peckham, where by the JIrovinctal- Synod the Coniffitutton of the 
Gencral Council is confirmed, and the Conſtttutions ot Ochobon in 
e . laſt ought to be void, 18 repealed as tos hatd and 
ſtrt. Cd. 4+ 279) 79 WT | | . 
5. 27 E. 1. Rot. Pat. P. 16. in Appellatiombus. Papa diſpenſa- 
vit cum ]. de Langeton Cancellario ſuper Pluralitate Beneficiorum ſuo- 
rum cum Curis ftve Cura, quæ obtinet, t uiterivs diſpenſavit quod duo 
alia Beneficta cum priorivus rectpere 4 retmere poſſit ii Regi pla- 
cuerit, & kidem Cancellario convenienter oiferantur & Rex benepla- 
citum ſuum intimat per patentes literas. | 4 5 
6. I an lacumbent takes a ſecond Benefice with Cure, by which 8 C. cited 2 | 
the firſt 15 vold by the Canon againit the Patron, ſu that he may pre- dn, . 
{cnt beſore any Deprivation, yer till Deprivation it is not void as to a Shar: "og 
Stranger; For it he ſue for Cithes again a Pariſhioner, it is not French 
any Bar againſt him that he has taken a ſecond Benelice. Tr. 13. S. . Cro C. 
Car. B. K. fad by Juſtice Barkley, that Juſticef Pelverton in his te "Wi 
Argument of the Cale of 7 ſaid, that ſu it was adjudged. ac. 5%. 4 


5 8 ud a . cap 2. 

7. H. 11. E. 3. B. N. Bot. 21. The Biſhop of Durham preſented Watſ. Com 
B. to the Prebend ot W. of the Church of St. Andrem, and atter Inc. 850 105 | 
preſented the fame B. to the Deanry ot che fame Church, Et pro eo 11. cap. 2 
| quod non liceat alicut duas JIrzbendas in una 4 eadem Eccleſia ee, 8 by 
Collegiall poſſivere, ['twas] Yojudged quod Rex recuperet Præſen- the De. n, 
tationem ad Eccleſiam de W. prædicta. ee e it e 


Church, void by Ceſſion upon Account of the Canon, be of the Gift of the Biſhop, and u hit d. 
oceſ, it may go in Lapſe by the Biſhop's Neglect to collate, tho“ no Deprivation be made of che 


lacumbent, or Notice given of the Avoidance. 


— — — — 


5. Quare Impedit by the King, and counted by the Poſſofons of the Biſb- But it wa 
of B. (who was Patron of the Benefice) berng in his Hands and that A. fiid elſe- 

the Clerk and {acumbent accepted another Bensice, by which this Bene- where, that 
fice is void, and remained void quouſque &c, and it was admitted for this ought to 
a clear Voidance. Br. Quare Impedit, pl. 98. cires 24 E. 3 e ene, 
ꝗ„j„ß ́ !:!!! Mn WP TAAN®” MS: Br! BE tified by the 
Metropolitan, and that it is no Foidance in Fact till he bei deprived by the Spiritual Law, and it * | F: 

Voidance in Law before. Ibid. cites 11 H. 4. 37. 59. EE 1 | F 


9. If a Man preſents one, who has a Benefice, and is admitted and indutF- 
ea, this is a Celiion without more; But ia Luare Impedit the Court jhail 
tt take thereof Notice Lefore it be certified, becauſe it is a Thing ſpiri- 
tual; Per Brown Serjeant. Br, Quatre Impedit, pl. 87. cites 14 H. 8. 

1 1. Where the King preſents 3 reaſon of a Plurality and want of Qua- 

lifcation, and Verdict is found for him; in as muchas the firſt Benefice is 
abſolutely void by the taking a 2d. the Verdict ſhall be, that the 
Church was full of the King's 33 Modo & Forma, as was al- 
| | ledg'd, and now is void; For Crook ſays, that if it be found that the 
Church is full of the Defendant by the Prefeatment of the N that it 
ſhall be intended, that it was void by the ad. Beneſice, and that the 
King preſented him anew; Litt. R. 1. Hill. 2 Car. C. B. the King v. 
Frantwell. „ be e 2 
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ä — 


1 = Preſentation. 


3 * ö 


„* 


— 


(L. b. 2) Avoidance, by not reading the Articles &c. 


A Proferce 1. 13 EH. 12: Nacts, that every Perſon hereafter to be admitted 2; 


wad the Ar F. a Benefice with Cure ſhall, * within two Months 


3. 
Prog goes after his Induction, publickly read the Articles of Religion in the Church 
ſaid, I give 


pt whereof he hath the Cure, in Common-prayer time, with Declaration of his 
es nf Aſſent thereunto, and be admitted to adminiſter the Sacraments within 9 
unto them ſo 5 ö 


far forth as Year after his ſaid Induction, (if be be nut admitted before) in Pain Upon 
they agree every ſuch Default to be deprived Ip/o facto. | : 
A Pp 8.7. All Admiſſions, Iuſtitutions, and Induct ions to Benefhces, and al. 
. 0 45 % Toterations, Diſpenſations, Oualifications, vnd Licences whatſoever 10 fh 
judged, contrary hereof, ſhail be void in Law. 
That this | | | ; . | 
vas not ſuch unfejgned Aſſent as the Statute intended, but that it ought to be abſolute and without 
Condition. Cro. E 252 pl. 19. Mich. 33 & 34 Eliz. B. R. Smith v. Clerke. 
Upon a Trial at Far in Quare Impedit, the Plaintiff proved, that he read the Articles upon the 5th 
of Norember, where his Induction was 5 September; This was ruled inſufficient, becauſe not within two 
Months after the Induction, computing 28 Days to the Month, Lev. 101. Paſch. 15 Car. 2. B. K. 
| Brown . Spence. * . Ef 1 : Boy | LY | 7 | > 

In Quare Impedit, the Plaiptiff proved, that he read them in a Porch of a Chapel of Eaſe within * 
ſame Pariſb within a Month after his Induction, the Keys of the Chapel being detained from him by the 
Defendaiit, and this was admitted by the Court to be a ſufficient Reading of the Articles within the 
Statute, Lev, 101 Brown v. Spence. oP 185 | ITE 

Immediately upon Nor Reading the Articles according to the Statute, the Incumbent is deprived ipſo 
facto; and the Patron may preſent upon ſuch Deprivation preſently if he will, and his Clerk ought to 
be :dmirted and inſtituted. Vaugh. 132. in Caſe of Shute v. Higden. — [But no Lapſe ſhall accrue 
| till atter Notice to the Patron. 13 El. 12 8 8.] ; | 


A Manhad a Benefice Compatible, and without ſufficient Diſpenſation took another Benefice Com- 
patible, but did not ſubſcribe the Articles as required by this Statute, and yet he waf admitted, inſtituted, 
and inducted to the ſecond Benefice, [and died.} And u on Iflue whether the Church voided per Mor. 
tem &c. a ſpecial Verdict found as above. And the Opinion of the Court was, That the firſt Benefice 
vdided fer Mortem; and not by the taking the 2d. Benefice; For he never was lawful Parſon thereof, 
by a of this Statute. D. 377. b. pl. 31. Mich. 23 & 24 Eliz. Anon, ——S.C, cited Vaugh. 133. 
in Cafe of Shute v. Higden, In ſuch Caſe the Admiſhon and Inſtitution are void, fo that he yerer 
was Incumbent there, and conſequently cannot be deprived. And. 63. pl. 136. Trin. 24 Eliz. in Caſe of 
the Queen v. Biſhop of Lincoln and Cock. Reſolved by all the Juſtices, abſente Popliam, That in 
Caſe of the Preſentee's not Reading the Articles, the Church becomes void preſently, and there needs 
not any Deprivaticn , for otherwiſe the Statute would be defrauded at the Pleaſure of the Ordinary, 
if he would nor deprive. Cro. E 679, 680. Trin. 41 Eliz. B. R Baker v. Brent and Robinſon. 
The Churcl in ſuch Cafe voids preſently, without any Sentence declaratory ; For the Statute pro- 
vides, that he ſhall be ipſo facto deprived, and the Admiſſion, Inſtitution, and Induction are merely . 
void in Law; Aud Voidance by Act of Parliament need not have any Sentence declaratory, 6 Rep. 
29. b. Trin. 44 Eliz. B. R. Green v. Baker & al. e e : 


2. In Debr &c. the Plaintiff counts, that H. Dean of Lincoln by In- 
denture dated 24 July, demiſed to the Defendant the Rectory of M. 
Kc. who therein covenanted to find a ſufficient Prieft to ſerve in the 
Church of M. to be approved of by the Dean and his Succetiors, and to 
pay him 40 Marks per Annum at the leaſt; and then ſets forth the Sta- 
tute 29 Car. 2. tor perpetuating Augmentations to poor Vicarages, which 
enacts, That every Augmentation made payable to any Vicar, Curate, Gt. 
ſhould continue payable to them; and that they might recover the ſame by 
Diſtreſs or Action of Debt, then he ſays, that 5 July, 32 Car. 2. by the 
Approbation of the Dean at the Nomination of the Defendant, and with 
the Licence of the Biſhop he was admitted; and from that time to this 
was Curate of the Church of M. and for 40 Marks Pention, due for 2 
Year, he brings this Action. The Defendant pleaded in Bar, and con- 
feſſed the Leaſe and Covenants, but ſays, that the Plaintiff was nomi- 
nated &c. 5 Nov. 16% and had Poſſeſſion; but further ſays, that 
the Act of Conformity 13 Car. 2. by which it is enacted, That all Aini- 
ers &c. ſhall, within two Months after the actual Puſſeſficn of their Vicar- 
age or Curacy, declare their Aſſeut and Conſent to all Matters in the Book 
v1 Common Pray er, and upon Neglect thereof ſhall le ig faddo deprio 
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and that the Patron may preſent &9c. as if the Incumbent. was dead; And 

chat the Plainritf did not within two Months after his Polleifion declare 
his Afenr, and that at no time alter the Sth of November the Deten- 
dant did nominate the Plaintiff to the Dean to be Curate &c. the Plain- 
titf in his Replication confeſſed the Nomination 5 Novemb. and that he 
continued in Poſſeſſion till the 5th of july following, and being in 
pofſeſſion by the Conſent and Permiſſion of rhe Defendant, and by the 
Approbation of the Dean and Licence of the Biſhop, he, within two 
Months after the ſaid 5 July, declared his Aſſent and Conſent accord- 
ing to the Statute. The Detendant demurred ; the Court agreed, that 
ſuch Stipendiary may be within the Act of Conformity, tho' that is, 
that the Patron ſhall preſent as if he were dead, and here was no Pre- 
ſentation requiſite in this Caſe, but only a Nomination. And that tho? 
he was ipſo facto deprived for his Neglect in not declaring his Aſſent 
within tWOo Months after his firſt Nomination and Poſſeſſion, yet this 
Statute not diſabling him from being nominated De Novo, and he con- 
tinuing always in Poffeſſion, and performing his Office by the Allow- 
ance ol the Defendant and the Dean till the 5th of july; this amounts 

to a new Nomination, and therefore his declaring his Aſfent within 
two Months after the Sch of July, makes him a Curate within the Sta- 
tute, and enables him to bring Action, and Judgment was given for him 

by che whole Court. 3 Lev. 82. Mich. 34 Car. 2. C. B. Carver v. Pink- 

rey. 2 | | 
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(M. b) * Deprivation. | And of Caveats to prevent 
5 Inſtitution &c.] ola r 


| | | q COS TR | 5 charge of 
IF the Incumbent be deprived, the Church is vold by it. 11 Þ. he lncum- 
1 4. 68. Os 7; a Shes vent of his 
„ | VT | 1 * Dignity or 
Miniſtry, when ſufficient Cauſe againſt him is conceived and proved; for by this, he loſes the Name of 
his firſt Dignity, and herein two Manner of Ways, either by a Particular Sentence in the Spiritual 
Court, or by a General Sentence by ſome poſitive or Statute Law of this Realm, 1ſt. Deprivation is in 
the Spiritual Court for that, that it is grounded upon ſome Defect in the Party deprived, although it 
be by Act of Law, yet it is deemed as the Act of the Party himſelf. "The Cauſes of Deprivation, by 
Cenſure in the Spiritual Court, are to be referred to the Common Law. Iſt. Want of Capacity. 2dly, 
* Contempt. 3dly f Crime. As concerning the firſt, although by the Common Law, if a Lay Perſon be 
preſented, inſtituted and inducted to an eſpecial Benefice, which Curate is altogether uncapable of the 
ſame, yet the Church is not therefore to be ſaid void as if no Preſentation had been, but it is ſtill ful! 
of an Incumbent de fatto licet non de Jure, until by Sentence declaratory, for his Want of Capacity, the 
Church be adjudged void, and upon this no Lapſe ſhall incur againſt the Lay Patron, without Notice 
2 ſuch Incapacity and Sentence of Deprivation thereupon) to him given. Dod. of Adv. 73, 74. 
ct. 14. 8 00 | | = | 15 
Contempt may likewiſe be a Cauſe of Deprivation, as if the Parſon or other Incumbent be excom- 
municate, and he jo remains in his Obſtinacy for the Space of 40 Days, he is for this deprivable of his 
nefice, and yet the Church is not void in Fact, without Sentence of Deprivation given againſt him; 
and if before ſuch Deprivation the King, as ſupreme Ordinary and the Head of the Church, would give 
a Diſperſation to the Incumbent, that for all the Sentence of 1 for his Contempt had, he ſhall 
hold his Benefice, ſuch Diſpenſation were void [good, Quære] and ſhould reſtrain the Patron from his Pre- 
ſentation accrued to him by Means of ſuch Deprivation after enſuing. Dod. of Adv. 76. Left. 14. 
The zd. Cauſe is e within which may be comprehended Dilapidation, or Spoil of the 
Church Bene fice, once in our Books worthy of Deprivation, likewiſe Schiſm or Hereſy; for the 
which, or if for ſome other Cauſes the Incumbent were deprived in ancient Time inthe Court of Rome 
upon ſuch Deprivation coming in Queſtion in our Law, the Iſſue ſhould be upon the Avoidance, and 
it ſhould be tried where the Church or Dignity is. Dod. of Adv. 76. | | 
[So that] 1ſt our Law adjudges not the Church actually void, without a Sentence of Deprivation 
as has been before proved. 2dly, That though ſuch Sentence of Deprivation be merely evrongful, yer 
the Dignity is void, ard the Sentence remains in his Force until it be releaſed. zdly, and laſtly, If the 
Party deprized within Time require by this Law an * Appeal, (upon ſuch Sentence of Deprivation 
ven againſt him at the Court of the high Juriſdiction) ſuch is the Nature of an Appeal that it holds 
(th Sentence upon which it was firſt brought) i Suſpence ; becauſe in the Common £806 it is ſaid to 
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g ave Effectum ſuſpenſum prioris Pronuntiati; and therefore if it be brought upon Deprivation, it voids 

x e Vigour thereof, and revives the former Dignity; for ſuch Church ſhall not be void until the firſt 4 

- itence of Deprivation chance to be affirmed in the Appeal, and thus much of Deprivations in the 1 

Spiritual Court Hall ſuffice at this Time. Dod. of Adv. 16, 77. Lect. 14—— * The Church is ae [ 
voi 4 
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a... Preſentation. 


Ika Church _ * 3. Ik aſter Caveat entered tc. a Clerk be preſented, inſtituted and 


Fig ele gran ob to ſtay a Suit in the Arches after the Inductton to avg 
none be in- the Inſtitution kur this Cauſe. ; | 5 Fas 


ſtituted to | 


if he admits ore that has no Right, he is a Diſturber, but otherwiſe the Caveat does nothing but only 


B. then lying in Extremis, viz. Caveat Epiſcopus, ne quis admittatur &c. nifi Convocatus the faid M. 
dd qavas likewiſe inſtituted and inducted, the King likewiſe preſented his Clerk æubo «vas inſtituted and in- 


Sentence was given there, that the firſt Inſtitution was void by reaſon of the Caveat, and then the 


8. P. per Mountague Ch. J. Cro. J. 464. Hutchings v. Glover. 


1 


void pending the Apbeal; for if the Sentence be reverſed, he ſhall not be inſtituted and inducted again 
Br. Depoſition, pl. 13 cites 2R. 2 ard Fizh. Quare Impedit 143. 


If a Pren 2. If an Intumbent be deprivable, yet the Church is not void hy. 
takes ſeveral ore Deprivation, Contra. 17 E. 3. 59. b, | | 
Benefices In- | 174 2 | 
computible without Licence or Plurality, this is a Voidance in Laa, but not in Fact; For he cu 6, 
to be deprived by the Biſhop, and then the Patron may preſent, and the Patron may ſue fer the Deprizatiny. 
zr. Quare Impedit, pl. 51.cites 11 H. 4. 37. 59- Parſon took a 2d Benefice above 8 1. per An. 
yum, by which the firſt was void. But by Patrons Conſent continued Peſſeſfon. Per Richardſon J. He 
cannot be any way removed till Lapſe incur, Her. 116. Fowler's Caſe. Tao? | 


bene 197%, inducted, though it is not good by the Canon Law, pet the Chur 

e, ig lil in our Law; For the Breach of the Caveat is but a Ss 
Cent ol the Canon, and does not make the Jnſtitution vold. Nich. 1 
with the Re- CAC, ietween Jip and Hater, per Curiam, and Prohibition 


iſhop, that 


that Church until he be made Privy thereunto and the Biſhop before that he have Notice of the Cavear 
inſtitutes an Incumbent, the Inſtitution is merely void in the Spiritual Law; for the Regiſter ought tg 
notify the Caveat to the Biſhop ; and his Negligence in that ſhall not prejudice him that entered the 
Caveat; And if the Biſhop have Notice of the Caveat, and gives Day to him that puts it in, and be- 
fore that Day he inſtitutes an Incumbent, this is merely void; tor the entering of 4 Caveat is as 4 Su 
ſedeas in our Law. Goldsb. 146. Hill. 43 Eltz. cites it as faid per Dr. Amias in the Lord Zouch' 
Caſe. —Irftitution and Induction ſtand good, tho' a Caveat was entered before; and the Eccles. 
aſtical Court cannot meddle with it. Lit. R. 165. Stephens v. Criſp. | 
A Caveat was entered with the Biſhop not to admit without giving Notice, yet Ad 


miſſion is good ; by 


to wake the Biſhop careful what Perſon he admits. 2 Brownl. 119. Anon ———A Cayeat is of Force $1 
3: Months, and any one may ſafely preſent after the End of 3 Mouths, as if no Caveat had been enter- 
ed; Per Dr. Talbot. Cro J. 464 Hutchings v. Glover. A 

The King cas Patron of the Church of D. and B. Incumbent. IV. entered a Caveat in the Life-time o. 


. dies. JS. a Stranger preſented H. who was inſtituted and indufted, and . reſented his Cheri, 
aucted, and it beirg a Queſtion in the Spiritual Court, which of thoſe Clerks had the: beſt Right; 


Church being full of the 2d. Incumbent, the King was put out of Poſſeſſion, and ſo bis Preſentment 
void. But it Was reſolved, Iſt. That the Caveat was void, it beipg * entered in the Life-time of the In- 
cumbent. 2dly, That the Church was full by Inſtitution again all Perſons but the King, and then 
the Preſentation by W. Was void, by reaſon of the Super-inſtſtution of the Clerk of the Stranger . 
and ſo the Preſentation of the Kirg was good. Poph. 133. Hill. 15 Jac. B. R. Morgan v. Roan, — 


4. If the Patron preſent one that is merely a Layman within the At 
of 25, and he upon this be admitted, inftitured, and inducted, and at 
terward a Oua. Imp. be brought againſt the Patron and the ſame In- 
cumbent, whereot Judgment is given by the Default of the Incumbent, 
_ whert indeed the Incumbent was never at any time duly ſammoued accord- 
ing to the Law, by reaſon of which Judgment the fame Incumbent is 
removed; if upon this atterward the ſaid Incumbent by Sentence declaratory 
be deprived in the Spiritual Court for want of Capacity in Suit there, tor 
the Cauſe of his Incapacity exhibited againit him, ſuch Sentence is good, 
and available in the Common Law, although the ſaid Incumbent wee 
before removed from his Benefice by the Judgment given againſt him 
in the Qua. Imp. For though ſuch declaratory Sentence given againſt him 
by the Spiritual Law cannot remove him that is removed already, yet it 
thall make this Incumbent anſwerable to the next Incumbent for all the meat 
Profits received by him that was the firſt Incumbent, from the time 
of his Induction. Vet if the firſt Incumbent fo deprived will after ward 
bring a Writ of Deceit upon the Fudgment given againſt him in the Quare 
Impedit by Default, becauſe he was not ſummoned as atoreſaid, he hall 
have Judgment herein, and the ſame Deprivation had in the mean Sea- 
| fon in the Spiritual Court is uo Impediment t hereunto; for in the ſaid Suit ot 
N | | g 


Preſentation. = 377 


a_— 


Deceit the Incumbency ſhall not be in GR, but only the Diſturb- 
ance of rhe Plaintiff in the Quare Impedit. Dod. of Adv. 14, 75, 76. 
Lett. 14. 
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(N. b) Entry into Religion. 8 


It is a Rule 
of the Canon 
| | | 3 | | Law, that 
Benefictum non vacat pèr Religionis Ingreſſum ante Profeſſionem, niſi de Conſenſu Ingreſſi. 


2. But otherwiſe where the Diſpenſarion is after. Contra, 11 Þ, 
gon = 75 | . 5 _ 15 
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l. F an Incumbent enters into Religion, the Church is void thereby, 
11 I), 6. 60. b. 16. ves 
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(0. b) Lapſe. What it is, and the Commencement. 


1. Mich. 3. E. 1. B. Rot. 105. Staff. The Biſhop of Coventry and 
Litchfield pleaded a Collation by Lapſe Autoritate Concilii agathſt 
the Prior of Landa to the Church of Patingham. TY 
2. 6 E. 1. Rot. Patentium Yemb. 25. In a Quare non Admilit 
by the abbot of St. Baty Eborum against the Biſhop or Nor⸗ 
with the Bichop made Litle by Laple, ſcilicet, that he collated 
Autoritate Conciſii poſt Lapſum ſemeſtre, ſcilitet, tali Oie rc. and 
there after in the Judgment it is laid, Quia rempus ſemeſtre Autorita- 
te Concilii non incipit verſus Parronum niti a tempore Scientiæ Mortis 
Ke. (Quære what Council is intended) PD. 9. E. 1. B. Rot. 51. it 
appears that Lapie was given per Concilium Lugdunenſe poſt tem- 
pus Semeſtre. In a Wrtt in the time of E. 2. cited Co. 6. Cates- 
ty 62. n 3 = 3 F FE | 
3, Bracton. libro 4. fol. 241. Lapſis temporis de Conſtitutione 2 Inſt 2;;. 
Lateranenfi. „ = - in the 2 
4 Britton, fol. 225. Tf the Church remains dilcaunſelled beyond dan d. 
6 Yonths, then according to the Council of Lyons by tue Oifcord of Big mis cap. 
the Partieg the Biſhop ſhali he in the Place of a Counſellor, and chall; takes no- 
give the Church to any Clerk ll Rang: one's Right ; But Mal feet ne | 
tet Selden, in his Book ok Tithes, 390. aps that the Manuſcriprs of | Do 
Breton have for De Lions de Latt. which 13 without Doubt for de Bratton and 
Lateran. | | | | . . bs 2 YT gl Briton, as to 
5. Selden in his Book of Tithes fol. 3 88. holds that Lapſe was re- the ung x: 
ceived in the Laws of England from the General Council ot Lateran FE 184 | 
held in Amo 25 H. 2. „„ 1 
6. In Hoveden. fol. 326. there, among the Canons of the Council ſays that 
of Lateran held under Alexander the Third, Anno Domini 1118. in Fleta N 
Time ol King H. 2, there is ſuch Canon, Cum vero Præbendas, Eccle- 3 * 
las, ſen quælibet Officia in aliqua Eccletia vacare contigerit, vel ſi etiam Lyons; He 
lodo vacant, non diu maneant in Suſpenſo, ſed infra tex Menſes Perſo- adds, That 
us, qui digne adminiſtrare valeant, conterantur. Si autem Epiſcopus, ubi _ Pope Ee 
ad eum ſpectaverir, confere diſtulit, per Capitulum ordinetur. ea 


| | e. ae; | 

7. Betore the ſaid Council the Patton was not A* to any Time N 5 

but might prefent at his Pleaſure without any Lapſe. Selden cations from 

in his Book of Tithes 387. Bracton, lib. 4. 14x49. 1 F 

to preſent by Lapſe; For that the Conſtitution ſays, Quod Collitio Beneficii eft Res Spiritualis & aliter 

redeptes eſſent Heretici; Ard the Common — Tha: a Preſentation to a Bene ce is temporal, | 
— — — — 1 
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ulereſt but a Truſt or Adminiſtration. Per Hobart Ch. J. Roll. K. 475. in S. C. 


5 378 By | Preſentation. 


and is fo declared by divers Acts of Parliament. At this Council, after 6 Months, the Dioceſan ſpall 
reſent; The Regiſter ſaith, That to preſent by Lapſe was Dioceſanis ſpecialiter indultum after 6 
lonths, and yet if after the 6 Months the Patron preſents before the Dioceſan collate, he ought to re. 
ceive his Clerk, notwithſtanding the General Council; But when the King's Turn came to preſent Jure 
Coronæ by Lapſe the Regiſter ſaich, Nullum Tempus occurrit Regi ex Conſuetudine hactenus obtenta in 


Regno Anglia; ſo as the Council did not bird the Right of the King, nor could the Dioceſan preſent 


Lapſe, until it was ei indultum; that is, until it was allowed to him by Conſent of the Realm, with fach 
Limitations and Reſtrictions, and with binding him in many Caſes to pe notice, as was thought jul 
and reaſonable in Subjects Caſes, for the better Service of God and Inſtruction of the People; But the 
King, who is Supremus Dominus, loſeth not his Preſentation by any Lapſe at all, the ſaid Conſtitution 
notwithſtanding. — Ante Conctlium Lateranenſe nullum currebat Tempus contra Præſentantes, but the 
Biſhop was to provide one to ſerve the Cure in the mean time, and the Patron might preſent when he 
would; bur our Lapſe is not according to the Times and Perſons expreſſed in the Canons; For they 
give four Months to a Lay Patron, and fix Months to an Eccleſiaſtical &c. reither hath therein the King 
any ſupreme Title by them to confer by Lapſe ; And by the Council Tempus Semeſtre is to be account. 
ed per Dies, & non per Menſes Anni; And therefore we hold, That the Time and Title to preſem by 
Lapſe, is Per Legem Argliæ, occaſioned and eſtabliſhed it may be by reaſon of the ſaid general Council, 
2 Inſt. 361. And fays, ſee lib. 6. fol. 62. in Catesbye's Cate, | | | 


8. In the Book which is in the Exchequer, whereof the Title is 
Tranicriptum Chartarum Comitis Cornubiz, there is a Charter 

60. k 108. by Which the Bithop of Morwich recites, Cum per Lapiun 
_Temporis Autoritate Concilii de Priore præficiendo in Monaſterio de Eya 

quod eſt de Patronatu Ricardi Comitis Cornubiæ hac vice ad nos deso- 

125 = Fanny ow gon pot _ a Right to him and 

„his Succeſſors, they put their Seal thereto ce. 
Pm 9. Regiltrum Originalium fol. 42. b. Inter Prohibitiones, Qui: 
N SL ſecundum Legem & Conſuetudinem Regni noſtri Angliz Epucopl pit 
2 Inſt. 361. Laplum Temporis ante 6 Wenles conterre non debent ec. 

10. 10. 9, E. 1. B. Rot, 51. In Alſiſe of Oarreim Preſentment 
by the Abbor of Lyra againſt the Archbiſhop of Canterbury, the Os- 

_ fendant ſays that the Church is full of his Collarion Ratione Conct- 

Iii Lugdunenſis, and being demanded, Per quem Articulum ejuſzem 

_ Conciiii cantulit candem Eccleſiam, dicit quod iple eſt Archtepticopus 
Eprimas Angltæ æ quod non vult nec deber ad hoc concedere in Turn 

tica, and becauſe the Plaintiff Pretencavic ante Lapſum Jemporis temet- 

tris, t Atrchiepiſcopus nhl dicit led quod tpſe ad Eccletam contulit 
Alitoritate Toncilit Lugdunenſis nullam certam Rationem ſuper eo 
exprimendo c fic poſſit omnibus de Rego J2r-ſentariones aulerre, t 
Conſuetudo Regnt Anglie ſit quod nullus Fatronus debet a Preſentatione 

Eccleſiæ ſuæ excludi Autoritatèe Concilii, niſi negligens ſit, & remiſſus in 
preſentando intra tempus ſemeſtre, ideo querens recuperet t. and Mritto 
the Bilhop granted ec. b 5 

Watl. Comp. 11. A Lapſe is an Act and Office of Truſt repoſed by Law in the Or- 

_— dinary, Metropolitan, and laſtly in the King to provide the Church ola 
Looks to the Rector in default of the Patron, and yer as tor him and to his Behovl. 


Ordinary is Hob. 154. Mich. lo Jac. 1nthe Caſe of Colt v. Glover. 


in reſpect of 


his Epi copal Care, but to the King is as ſupreme Patron, and is the Reaſon that Rome did not claim 


it Per Doderidge Roll. R. 464 in the Caſe of Colt v. Glover, cites Doctor and Student — Vio not at 


(P. b) By what Time the Patron may preſent beſore 
= Lapſe hall mur. 


_ _Watrſ Comp. . . the Common Law of England as well Clerks as Layme" 


Inc. 8vo. ihall have 6 Months to preſent before Lapſe ſhall incur. Oocot 


185. cap. 12. and Student. 116. b. 


cires 8. C. | 


2. By 
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2. By the Common Law of Scotland Laici Patroni quadrimeſtre Godoloh 
ſeu quatuor Menſium, Ecclehiaitici vero ſex Menſium Spatium habent Rep . 
ſi canceſſum ad Præſentandum Perſonam idoneam Eccleſiz va- cap. 22 8 2. 
cant. Skene Regiam Pa)eſtatem. ro. b. dt cites 

3. Bur JA, 6, pl. 1. Cap. 7. pl. J. cap. 102. pl. 12. cap. 119. 158 Re me 
Concedir Patrono Laico Spatium ſex Menſium, infra quod præſentare ay re 
debet. By the Petit Cuſtoms of Normandy, the Patrons as well Laick not inquire} 
as Ecclcſiaſtick have ſix Months to preſent after the Death of the lat eee 
Poſtelfor. Quod vide Chapter of Batronage. S. 70. Bie 
or Piſoro portion; let ir ſuffice the Laiety, That it was the Canoniſt's Pleaſure to have it ſo, for Rea- 


ons belt known do their own Intereſt; the Common Law impartially levels them both to one and the 
fame coual Standard of fix Months. | 25 e | 


— — — 


(P. bz) How the Six Months ſhall be reckou'd. 


25 Q ARE Tmpedit againſt the Biſhop of A. who juſtified for Lapſe, Ft Mich. 
The Plainriit replied, That before the 6 Months ended, he pre- 3 Jac. 8 1 

ſented & c. The Detendanrt rejoined, That the Church to which the Pre- ck no 

ſentment was, is a Church with Cure of Souls, and the Pariſhioners there voided by 

are Welchmen, and ſpeak and underitand no other Language but Welcn, Deprivation 


and that the Preſentee could not ſpeak or underſtand the Welch Lan- f che In- 
cumbent, It 


zuage; For which Cauſe he refuſed him, and gave notice of the Plain- vas adiud 

* ,yv . : " « 5 ; . 1 ju — 
tick of the Retuſal and Cauſe thereof; and it was agreed and reſolved by ed that the 6 
the whole Court that the Computation of the 6 Months in ſuch Cafes, Months 


5 BY, ; * > * ſhould be 
ought not to be according to the Kalendar January, February &c. but ſe- 3 


cundillin namerum ſingliloritm Dierum, allowing 28 Days toevery Month, Le: according to 
31. Trin. 27 Eliz. C. B. Albany v. the Bithop of Sc. Aſaph. the Kalen- 
_ | | | dar fix 
Months, ard not according to 28 Days to a Month, And this Judgment was affirmed in Error. Rep. 62. 
Caresby's Caſe. —— Yelv. 100 S. C. by Name of Catesby v. the Biſhop of Peterborough. — Cro. . 
141. Trin. 3. Jac. S. C._—Jenk. 282 pl. 282. pl. 8 cites S. C. d. P. 2 Inſt. 361, and ſays it was 
ſo reſolved in the Time of E. 2. and in the Time of H. 8. Verba Accipienda ſunt ſecundum ſubjectam ma- 
teriam, and therefore, becauſe this Computation of Months concern thoſe of the Church, there is great 
Reaſon that the Computation ſhould be according to the Computation of the Church which they beſt knox. 
6 Kep. 62. Mich. 3 Jac. C. B. Catesby's Caſe —S. P. 2 Inſt. 361. | 9 I 
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(Q. b) How the 6 Months {hall be Reckoned. From 


dat Time. 


1. F eEmpus Semeſtre Autoritate Concilii non incipit verſus a- Godolph. 
3 1 tronos niſi a Tempore ſcientiæ Mortis Perſonæ (that is to lay Bp. $40. , 
ofthe laſt Incumbent. 6. E. 1. Rot, Patentium Membrana. 25. 
 Idjudged in a Writ of the Time ot E. 2. cited Co. 6. Cates y. 62. aC- 
 cordingly, and ſays Per tegem & Conſuetudinem Regni hactenus Utt- 
2. As if the Incumbent dies beyond Sea, the 6 Months ſhall not be Godolph. | 
"reckoned from the Death, but from Knowledge of the Death by the — he. 44 
Patron. 6 E. 1. Rot, Patentum Yembrana 25. between the av. 
wt St. Mary Eborum and the Biſhop of Mor wich, adjudged in a 
Quare non admiſit. SNPS 
. 3, Theſir Yonths ſhall not be reckoned from the Death ofthe laſt ue. 448. 
Incumbent, but trom the Time that rhe Patron might by Computa- cap. 22 8. 6. 
tion per Rationabi les Dietas, having Regard to the Diſtaͤnce of the — as ro 
{lace where he was at the Death ot the Incumbent, it he was whore the Notice 
1 | | | = che 
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in ſuch the Realm at the Time, come to the Knowledge of the Death of the 
on, Incumbent ; for he ought afterwards to take Notice at his Perl, 
* Fo].464. And * not before, inalmuch as he was in other County than where the 
RL Church is, and than where the Incumbent died. 5 E. 1. 75, ad⸗ 
nas pn judged. Oneen Eleanor'g Tai, Contra Co. 9. Catesby 62, b. 
ougnt co 


had to the Diſtance of the Place where the Patron is. D. 327. b. Marg. pl. 7. cites S. C. Mich, 5 E. 
1. Rot, 100. Lib. Record, fol. 14. Queen Eleanor v. Biſhop of Lincoln. | | | 


Godolph. 4. So a Fortiori it would be, if the Patron were over the Sea at the 
— Time of the Death of the Jncumbent, 5 E. 1. Queen Eleanor's Caſy 
5. Apud Scotos, by the Common Law of the Realm the Time lt: 
mtted for the Patron to preſent, is to be computed a tempore Scien- 
tie non autem à tempore Vacationis benefictt, Skene Regtain Ma 
jeſtatem 10, b. | | 

6. See the Petit Cuſtoms of Normandy, Chapter of Patronage. 


D. 70. The 6 Months ſhall be counted trom the Day that the Death 


ot _ lait Poliettor is commonly known. In the anttent Book, fol, 
40. D. 5 RE | „ | 
%% Regiſtrum Originale, fol. 42. Inter ]Prohibitiones. Quia fe 
cundum Legem & conſuetudinem Regni noſtri Angliæ Epiſcopi &c. Be. 
neficia &c. vacantia per lapſum temporis ante ſex Menſes a tempore Va- 
cationum eorundem tranſactos conterre non debent nec conferre conſueve- 
runt temporibus retroactis &c. us 


8. Ik the Ordinary refuſe a Clerk becauſe he is Criminoſus, in this 


Sek. Per Cale the Patron ſhall not have „Months to preſent atter Notice 
006 Mich. given, but from the Voidance. 14 Y. J. 21. Curia 18 D. 7. Kell. So. 


; W--&- b. hr 5 
M. B R. e 15 5 5 ; 
Hele v. the Biſhop of Exeter. For the Crime is as much in the Conuſance of the Patron as the Biſhop, 


' Godolph. 9. Tf the Ordinary refuſe à Clerk for Cauſe of 1Ulicerature, the 


Rep. 2% Patron ſhall not have Months from the Notice thereot bur from the 


PP? 8. Voidance. D. 15. 16, El, * 227, 7, Per Curiam. 
«£29 favs that ? | EE | | | | | 
3 Lapſe ſhall incur from the Refafal. Per Cur B. R. Hele v. the Biſhop of Exeter. ——* This 


ſhould be 327. pl. 7. 


* S. P. 10 Jf a Church voids by Reſignation or * Deprivation, the 6 


Ruten e 195: Months ſhall be reckoned trom the Notice thereof to the Patron, and 
Hiſhop of not from the Voidance. + 1 I), 7. 9. b. D. 15. 16. El. 327. 7. Dr. 

| London, — Student 116. 5 E. 4. 3. b. i 5 

> b. pl. 7. Mich 15 & 16 Eliz. Anon. Godolph. Rep 249. cap. 22. 8. 6.—4 Br. Quare Impedit, 


pl 163 cites 8. C. —8 P. Br. Quare Impedit, pl. 159. cites Doct. & Stud. lib. 2 But zpon the Deat!, 


Creation and Ceſſion of the Incumbent, the 6 Months ſhall be accounted from the Time of the Death, Creation 


S. P. Godolph. Rep. 245. cap. 22. 8 2.—. P. By Lord Dyer, Becauſe it may be dove 


and Ceſſion | 
| Rk in the Chamber of the Ordinary ; and therefore the Biſhop is ro give Notice thereof to the Pa- 
tron, 3 Le. 45. pl. 66. Mich. 15 Eliz. Anon. 1 . | 


II. In Quare Impedit the Time of the Lapſe ſhall be accounted from _ 
the Voidance, and not Las the Time of the Preſentation made, Per Cur. 
HBr. Quare Impedir, pl. 90. cites 14 H. J. a1. 3 3 
The fix 12. The tix Months ſhall be accounted from the Time of the Admiſſion 


Months ſhall and Inſtitution as to an Uſurper, and not from the Time of the Void- 


be accuunt- 


ed from the ance; but the Biſhop as to the Lapſe ſhall count the 6 Months from Ihe 


Inftiturion Trane of Vacation ; and againſt a Common Perſon, it is full &y Admr/fon and 
between aſtitution without Induct ion, and from the Induction the 6 Months 
88 ſhall be accounted there; and ſo where the Ktng preſents he ſhall account 
bar the right the 6 Months from th Trme of Inſtitution. Br. Pretcntarion, pl. 46. 
Patron of | 3 TE = | 

his (Mare Impe git by the Statute of Weſt 2 Fin, Law Svo. 196. = 
| R AE: 


IJ. z Le 4-. Mich. 15 Eliz. Anon. 


Preſentation. 


387 


13. If the Incumbent dies, and the Patron preſents another, and the S. P. Wat. 
Biſhop upon Examination finds him unable for Literature, in this Caſe Comp. Ihe, 


the Juitices were of Opinion that the 6 Months ſhould be accounted 42 gre 
Tempore mortis &c. D. 32. b. pl. ). Mich. 15 & 16 Eliz. 8 Becauſe 
| tne Fatron 


ht to preſent a Cleri that is qualified, otherwiſe his Preſentation is void; and ſhall not prevent the 
Lapſe. 4 Mod. 140. Trin. 4 W. & M. B. R. in Caſe of Hele v. the Biſhop of Exeter. . 


14. If an Avoidance be cauſed by an Union (for ſo it may be) then the 
6 Monchs fall be compured from the Time of the Agreement upon that 
Union ; tor 1n that Caſe the Patron is not ignorant of, but privy to the 
Avoidance ; tor there can be no Union made, but the Patron muſt have 
the Knowledge thereof; and then it is to be appointed who ſhall pre- 
ſent alter the Union, as whether one or both, either jointly, or by 
Turns one alter another, as the Agreement is upon the Union. Godolph. 


Rep. 245. cap. 22. S. 2. 


pA mY d * 


— , 2 "IS — — — 


(R. b) Lapſe. Notice. In what Caſes Lapſe ſhall incur 
without Notice, and where with Notice. Refuſal | Sc.] 
1. FF the Ordinary refuſe a Clerk, becauſe he * is Criminoſus, he Inn dn, l. 


ought to give Notice thereot to the Patron; otherwile no s cires 
Lapfe ſhail incur. 38 E. 3. 2. 1 S. C. Per 


| Finch. 

| | | 3 | S. P. Per 
| Billing, quod Needham conce ht. Br Quare Impedit, pl. 130. cites 8 E. 4. 2— D. 293. b. pl. 3. cites 
Fitch. N. B. Tit Quare Impedit.— * 4 for being a Heretick. Dal. 51. pl. 19. Where the Or- 


dinary, after that the Patron has preſented, inquires, and nds the Clerk Crimineſus, and the Time of Li pſe 
by this paſſes, there he ſhall not make Collation by Lapſe, but mutt firſt give Notice to the Patron if he 
be a Layman ; Contra if he be a Spiritual Man. Note the Difference; for he may know bis own Clerk. Br. 
Notice, pl. 6. cites 14 H. 7. 21.— Br. Quare Impedit, pl go, cites 8. C.——S. C. Cited by Mounſon 
| Watſ. Comp. Inc. $vo. 379. cap. 20. cites S. C. —— Bur 2 Salk. 
539.fays, That if the Ordinary refuſe Quia Criminoſus, he need not give Notice of his Refuſal ; for 
the Crime is as much in the Conuſance of the Patron as of the Biſhop. Per Cur. Mich 3 W. & NM. 
B. R. Hele v. the Biſhop of Exeter. | PPE „ 5 


2. Tf the Ordinary refiiſe a Clerk for a private Cauſe, as if the 
Clerk upon the Craintnatton of the Ordinary conteſfes himſelt ro be 
a Common Adulrerer, or that he comes to the Preſentation by Uſury and 
the like ; In this Cale the Ordinary is bound to give Notice thereof 
2 the Patron, or otherwiſe no Lapſe ſhall incur. 18 P. 7. 

Kell. 50. + | | oY | 8 . 
3. So Notice ounht to be given of a Rekuſal for a Notorious Crime, 

as hecauſe he is a Common Adulterer, or a Common Murderer. 18 
D. 7. Hell. 3% b. Cm , ů 5 
4. Jt a Lay Patron preſents a Clerk who is refuſed becaule he is 5 F. F-N.B. 
not well letter'd, ng Lapſe fhall incur without Notice given to the 35. 9 Aa 
Patron vi this Refuſal. 18 H. 7. Kell. 49. bB 1 
| e $ be to the 


Lapſe ſhall 
Biſhop if the Parſon does not preſent another within the 6 Months after the Church became void. And. 
355 pl. O Paſch. 3 Eliz Anon. If I preſent my Clerk to the Biſhop, and he Pe: ow Not Able, 
and refuſes him, there if he gives Notice to me, and I do not preſent within 6 Months, he may preſent 
by Lapſe ; but if he does not give Notice, but preſents by Lapſe, there afrer the 6 Months I may have 
Gare Impedit againſt him ßer Newton and Paſton. Br Quare Impedit, pl. 83. cites 22 H. 6. 25. 


5 Ik a Spiritual Patron preſents a Clerk who is refuſed for Default See (T.) 
 Liceracure, there Lapſe ſhall incur without Notice, becauſe the rl, 
Law lntends, That he might have ſutffictent Knowledge of his Suf- 
lcience betore he preſented him. 18 H, 7. Kell. 49. b. 


— — 6. 4 
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and the Patron ought to take Notice of it at his Peril to prevent the Uſurpation of a Stranger. Noy 6; 


Rep. 1S1. cap. 16. S. 4. cites the Caſe o 


i 
9 P— 
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But if the 6. Ik an Incumbent of a Church with Cure of the Value of 5 L per 


3 Annum, takes a 2d Benefice which is not within the Statute of 31 El. 


the Patron tho' no Lapſe ſhall incur to the Ordinary by this Voldance by the Ca 
maſt rake non before Notice given to the Patron, pet after Motice Laple ſhall 
">— incur tk he does not * preſent within 6 Months. Trin. 14 Car. B. B. 
m bald Cale, by Jones and Barkley, 
Notice at his Peril; for it is void by Act of Parliament, and the Words are, That it ſhall be void as if the 
H.cumbent as dead. Per Jones J. Jo. 405. 8 C. If a Man be preſented to a Berefice of 61. per 
Ann. and after to another of 201. if he is Deprived for Plurality, the Biſhop muſt give Notice to the 
Patron ; for tis at the Common Law, and *rill Deprivation *tis no Ceſſion. Godb. 23. Paſch. 26. El. C. B. 

Where an Aceidarce is by Statute no Notice need be given to the Biſhop. Brownl. 16. 


8 P. Br Ne- », Tf @ Reſignation be made to the Biſhop, no Lapſe ſhall incur 


ei without Notice thereok given to the Patron. 18 0. 7. Rell, 49. b. 
. Br. 18 El. D. 347. 12. . 

Quare Impe- ade 5 3 2 
dit. pl. 117, cites S. C. — The Patron ſhall take Notice of every Voidarce of an Ado ſon, except Re- 
ſenation, and of this the O-dinary ſhall give Notice to him. Be. Notice, pl. 27. cites Frowick's Read- 
1g, 11. —— If the Avoidance of a Church is by Reſignation, or ſuch like, where the Biſhop is privy or 
Party to the Cauſe of the Avoidance &c. Notice mult be given of ſuch Avoidance to the Patron, or other- 
v. iſe the Ordinary ſhall nor take Benefit of the Lapſe. D. 293. b. pl. 3. Mich. 12 & 13 Eliz. in the Caſe 
of Bedinfield v. Pickering. If an Uſurper preſents within the 6 Menths, and the Preſentee is in tor 5 


- Alonths, no Netice being given of the Reſignation, yet that ſhall bind him, and he ſhall be put to his Right 


of Advowſon. Secus if the Ordinary had collated, becauſe the Induction is Notorious to the Country 


) 


Servien v. Biſhop of Lincoln. | 


8. So if the Biſhop dies who took the Reſignation, pet Lapſe ſhall 

not incur to his Succetior without Notice given. 18 H. 7. Kell. 49. b. 

In Caſeof 9. So atter ſuch Reſignation no Lapſe ſhall incur to the King atter 
Leeb a Pear and a Half tor Default of the Ordinary and Metropolitan; 


62), ( Depriva- 


vin bo Lack becauſe nv Lapſe thall incur to the King where no Title ot Lapſe was to 
call incur the interior Ordinary. D. 18 El. 348. 12. e 


to the King, 


but alter Notice given to the Patron. Jenk. 244. pl. 28. 


* S.P. For 19. Upon * Deprivation the Ordinary ſhall give Notice. Bur it is ſaid 


$5 1 a' Kane we. „ . 7 ; 
e pit ellewhere, that of Vozdance, Ceſſion, and Creation, the Patron ſhall take 


tual Act, 5 . . . ; . TY 
of which the Notice at his Peril; and the ſame Law of Reſgnation as of Deprivation 


Patron is not Br. Notice. pl. 24. (bis.) cites 5 E. 4. 4. 


bound to 


take (en uſapce before Notice given. Br. Quare Impedit, pl. 127, cites S C. — The Notice of He. 
pretation or Reſignation ought to be given by the oy and not by a Stranger. Br. Notice, pl. 
25 cites Doct. ard Stud. lib. 2. cap. 31. If a Parſon be deprived by the Ordinary, or reads not his 
Ariiclcs, in which Cafes the Church is void, yet Notice muſt be given to the true Patron jor the Time, lor 


 'Turn] orelſe the Lapſe incurs not, (which is inconvenient for the Church, and a Prejudice to the Or- 
dinary) for how ſhall he in thisCaſe aſſure himſelf of a ſufficient Notice; for if he give Notice to In 


that is not Patron for this very T1 ern, his Notice is vain, and the true Patron perhaps knows not of the D:- 
privation; or if he knows it, needs not preſent without Notice given him. In this Caſe Sir H. Hohard 


Ch. J holds, That his Way is to award a Jure Patronatus, with ſolemn Premonitions Quorum Intereſt; 
and then Inquiry being made who is Patron, to give him Notice; and if he preſents not within 9 


Months, then the Ordinary may collate, tho' that jhall not bind the very Patron, yet it ſhall excule the 


0 Biſhop from Diſturbance upon ſpecial Matter ſhew'd; but if the other ſuppoſed Patron preſent, and the 


6 Months incur, Quere if the true Patron be bound, ſince there was no Notice given him. And the 
Oeinion of Hobart is, That tho' without Notice the Patron is not bound by the Lage, yet that is no- 
thipg to ſave the Uſurpation of another * Patron, who is not Subyect to give Notice Godolpi. 
Elvis v. the Archbiſhop of York. | „ 
11. In Quare Impedit againſt the Biſhop and his Collatee the Biſhop 
pleaded, That A. preſented F. F. to him at B. and he being getting on Horje- 
back, commanded F. C. to attend him at NM. within the ſame Dioceſe within 5 
Days, that he might ex imine him and inquire of his Ability; but F. &. came 
not then nor in 6 Months after, by which he collated by Lapſe Abſque ho, 
that the ſaid V. L (as the Plaintiff had counted] gave the ſur Mut 1 
E. L. in Tail, Priſt Ec. And it was at length held, that the Ordinary 
mall have Time to be advis'd; for in Examination he is Judge, a not 
| | | Reer, 
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Officer; And that the Time and Place given were convenient, and that 
he need not give Notice to the Patron, that J. S. came not be examin'd 
becauſe he had not refus'd him. Br. Quare Impedit, pl. 91. cites 14 H. 
7. 21. 15 H. J. 6, J, 8. 

12. If the Biſhop refuſe a Clerk becauſe he is a Villein, as he may do, Br. Notice, 
he ſhall give Notice thereof to the Patron, whether he be Lay or Spiri- 8 * 
tual. Br. Quare Impedit, pl. 92. cites 14 H. J. 28. Per Brian and the * © 
greater Part of the ſuſtices and Serjeants. 

13. Patron preſents a mere Layman, who is admitted and inſtituted, 8. C. Bendl. 
Notice mult be given before Lapſe ſhall incur, And. 16. pl. 34. Paſch. 95 2 
12 Eliz. Bennefield v. Pickering. ” "T2 . 
| SEES St eb | > 0 | b. pl.1. Mich. 
12 & 13 Eliz. Adjudg'd. — 2 Show. 54 Per Scroggs Ch. J. Paſch. 31 Car. 2. B. R. in the Caſe ot 


Hill v. Boomer. S, P. | 


14. 13 El. 12. Enacts that No Lapſe ſhall accrue *till 6 Months after No- Where one 
tice of Deprivation for being under Age, Not reading the 39 Articles, or under the 


Oppagning the ſame, given to the Patron by the Ordinary. 3 | 
1 0 _ 1 preſented to 
a Benefice, the Queſtion was, Whether the Patron ſhould have Notice, or that Lapſe otherwiſe ſhall ' 


not incur to the Biſhop, which is grounded upon this Statute. And it was held clearly by Mallet, 
Heath, and Brampſton Juſtices, That the Notice ought to be given, or otherwiſe that Lapſe ſhall not 
incur. But they agreed, That if the Act had avoided the Preſentation alſo, as well as the Admiſſion, 
Inſtitution, and Induction, that in ſuch Caſe the Patron ought to have taken Notice at his Peril, being 
an Avoidance by Statute, if the Proviſo help it not. Mar. 119. Mich. 15 Car. the Biſhop of Here- 
ford v. Okelcy. | Tg RP | | Mo e 


a 


i 


(S. b) In what Caſes, and in what not, Lapſe ſhall in- 
cur without Notice for Collateral Conſe, where De jure 
Notice ought to be. N 


8 12 ſuch Caſes where of itſelf no Lapſe would incur without No- 
_ * rice, it the Ordinary who ought to give the Notice dies betore 
Notice, pet no Lapie ſhall incur to the Succeſſor without Notice. 18 
e . 
2. Where Notice is to be given, and none is given within a Vear 
and a Half, by which Lapſe ought to run to the K ing if Notice had 
been given, pet no Lapſe ſhall incur to the King, becauſe * no Lapſe * 8.P. Hob. 
ſhall run to the Ring, where no Title of Lapſe was to the inferior Or- * the 
dinary, maſmuch as he comes to ſupply their Dekault. D. 18 El. 8 
348. 12. — V | e v the Biſhop 


and Litchfield. — S. P. Cro. J. 93. in the Caſe of Lancafter v, Lou. 
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3. If Notice ought De Jure to be given, che Temporalties of the Warr Comp. 
Ordinary being in the Hands of the King, pet it ſeems that no Lapſe Inc. 8yo. 50. 
ſhall run to the King without Notice to the Patron; for it ſeems that 
the Guardians ot rhe Spiritualties ought to give Notice. D. 22 El. 

369. 54. will prove this. . e „ 


„ 


— 


Preſentation. 


— a * Le 
ae... 


—-—-x 


(T. b) // at ſhall be ſufjcrent Notice where it is requiſite, 


l 
8b. 2 I. 1＋ an Ordinary retuſe a Clerk for Illiterature, and notifies it to f 
Salk. 539. in the Patron by Publick Intimation fix d on the Door of the Church l 


the Caſe of to which the Clerk was preſented, it is not good without Motice 


Hele v. the 


Biſhop of the Perſon of the Patron. O. 16 El. 327. 7. Adjudg d. 
Exon.— 2 Fur where the Patron cannot be tound, peraDventure ſuch publick 
r Intimation ſhall beſuffictent, D. 16. El. 327, 7. 
refuſed a | 
Clerk, becauſe the Service to be read in the Church, to which the Preſentment was, muſt be in the I/ ve 
Toroue, and the Preſentee cculd not ſpeak Welch, and that the Pariſbioners under ſtod not the Engliſi, ard 
tnelctore he refuſed bim; And all the Juſtices held this a good Cauſe of Refuſal, for be cannot inſtruct 
his Flock according to his Duty and Charge; but in this Caſe the Plaintiff had preſented 16 Days c 
| the 6 Menihs, and the Biſhop gave u Notice of the Inability of the Clerk, till 3 Days after the 6 ont, 
expired ; And the Court held that notice ought to be given to the Patron himſelf, if he be reſident in the 
County, and if not, a publick Intim ation ought to be on the Church Door, and notice of this Matter 
ought. to have been given immediately, when he Was preſented and examined, or within ſuch conve- 
nient Speed as might be; But when the Biſhop is to enquire of the Behaviour of the Clerk, he ſhall have 
lovger Time; And for this Cauſe Judgment was yen for the Plaintiff. Cro. Eliz. 119. Mich, 30 & IT 
El1z. B. R. Albany v. Bp. of St Aſaph.—Le. 31. pl. 39. S. C. And Anderſon ſaid, that 22 Days between 
the Preſentment and the Notice was too large a Delay, and the Defendant has not ſhewn in his Pic: 
any Cauſe ſor the Juſtify ing or Excuſe of it, and therefore upon his own Shewing we ad;udged him a 
'Diſturber,—8.P. Carth, 312. in the Caſe of the Silpop of Exeter v. Nele, where not giving notice 
till 32 Days after Refuſal was inſiſted to be too long a Delay, and to amount to a Diſturbance Ipſo 
 Facto, becauſe in ſuch Cafe the Biſhop is bound to give notice to the Patron with all poſſible Speed. 
Bur the Court gave no Opinion in this Point. | | 8 


3. The 6 Months ſhall be accounted upon the Death, Creation, an 
_ Cr/ſron of the Incumbent, | tom the Time of the Death, Creation and C:ffron ; 
Bur upon Re/zgnation or Deprivation, it ſhall be accounted from the Time 
of the Notice given by the Biſhop 3 and if another Biſhop gives Notice this is 
void as it leems. Br. Quare Impedir, pl. 159. cites Doct. & Stud, lib. 2 
Hut ſee F. N. E. that Notice of Reſignation thall be given by the Bithop, 
. u here he intends to preſent by "1 1. Quod vide ibid. fol. 35. | 
e no 4. In Quare Impedir &c. the Bithop, as Ordinary, entitled himſelf to 
hat Lag: Preſent by Lapſe, by reaſon of a Deprivation, for not ſubſcribing the 39 
fall not ac- Articles, and on Iſſue taken, If notice ofthe Deprivation was given by the 
crit without Ordinary to the Patron, it was found that the Biſhop notified in the Church, 
oe the not ſubſcribing by a certain Intimation ſealed by him, viz. R. Epiſcopus 
ho! the Pa. C. Univerſis Rectoribus, V icariis, Curatis, non Curatis, Clericis & Lite- 
tron made vo ratis qr/ivu/cunyue intra Dioceſim noſtram C. Salurem. Cum R. Z. &c. non 
8 | Preterration {712/ripf1e GC. jitxta Statnt. &c. commanding them all, and eſpecially the 
4 CINE Curareot C. to declare in the ſaid Church of C. the ſaid Non-ſubſcribing = 
7 eee &c. This, tho' found to have been publickly read in Engliſh in the Pulpit 
4 of this Pre-. Of the Church &c. and afterwards fixed at the Church Door, was held by 
|  fentee, for all the Juſtices in Cam. Scacc. except Harper and Mounſon, Abſence | 
Jeton Gawdy, to be inſufficient to prejudice the Patron, becauſe ir is upon a 
3 i yer Peual Statute to the Incumbent, and alſo to the Patron, to make him loſe 
10 Advan- his Preſentment, and therefore ſuch Notice to the Patron ovght to have 
tage can be been Perſonal, and the Intimation ought to have notified, that tlie Ordinary 
ene had deprived him by declaratory Sentence for his Not aſſenting and ſub- 
lt ce lerihing to the Articles according to the Stature; For otherwiſe it fall 
"dy And. be intended, that the Ordinary 1s contented to permit him &c. D. 346. 
62 yl 5 15 pl. 7, 8. Hill. 18 Eliz. Bacon v. the Biſhop of Carliſle & W itton. 
v. the Biſhop of Lincoln and Cock. S.P. D. 369. b. pl. 54. Paſch. 22 Eliz. ſeems to be S. C. and 
that it ſeemed to the Court, that the Queen ſhould not reſent by Lapſe, though the Patron had notice 
| Tr the Not Reading of the Articles by bis 'reſentee, notice not having been given by the 
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J. If A. a Spiritual Man has the Preſentation, and B. a Layman the No- 
mination, the Preſentation ſhall be made only in A's Name, that hath 
the Pr. ſentation, and not in B's Name that hath the Nomination; there+ 
fore, if the Ordinary ſhould refuſe the Clerk for Diſability, notice ſhall be 
given only by him, to him that hath the Preſentation, and not ro him 
chat hath the Nomination. Dod. of Adv. 66. Lect. 12. e 


. * 
* dy . * . 
. 4 & — 


(U. b) In what Caſes Lapſe ſhall incur to the Ordinary. See (B.c. 2) 
| | | pl. 3. 


i. IF the Church be litigious between two Patrons, and the one: 


1 brings his Quare Impedir, or Allize of Oarrein, reſentment 1 


OM a X Impedir, if 
againſt the other, wirhout naming of the Biſhop, and recovers àgainſt ee, 
him, ik the 6 Months be paſſed pending the Writ, Lapſe ſhallincur to the! mt name, 


Bilhzop For no Default was in the Biſhop, 1 E. 1. Rot. Paten d pre- 
tum. P. 15. 6 E. 1. Rot. Patentium Memb. 25. between the Abbot Tape ire 


Saint Mary Evorum, and the Biſhop of Morwich admitted. 33 E. 5 Monchs 
3. Quare Impedit 194. 8 nur ber. 
| 95 Rf | dane Be 
But being named he cannot take Advantage of any Lapſe, but ought to ſee that the Cure be ſerred, 13 
ance out of the Profits to be taken by Sequeſtration, and as he can take no Advantage of the Lapſe; ſo 
neither can the Metropolitan, or the King ; For no Lapſe being againſt the Ordinary, there cannot bz 
any Lapſe againſt them, and one Duke's Caſe, was cited by Coke to have been fo adjudged. Cro. ]: 
93. in the Caſe of Lancafter v. Low—— Jenk 281. pl. 7. | | 5 
If to preſent ſeverally, there ſhall be awarded tao Commiſſions De Jure Patronatus; And if the on 


be found Patron by the one, ard the other by the other, there the Church is litigious, and if their Titles are | 
Biſhop may preſent by Lapſe. Br. Quare Impedit. pl. $0. cites 


not diſcuſſed within the 6 Months, the 

21 H 6. 44. 8 

2. But if the Biſhop refuſes my Clerk without Cauſe, and after the SAL” 

Church ® becomes litigious, no Laple ſhall tncur ta the Biſhop ; For 
this comes by his own Act. 5 E. 1. 75. Queen Eleanor's Cale, 2 © 

E. z. Quare Jmpedit 194. SET Told oi 35 oat) . 

j. In a Quare Impedit againſt a Diſturber, the Biſhop not being Ibere n 
named in the Writ, tf the Plaintiff recovers within the 6 Months, pet it „ %% 
the 6 Months incur before the Writ to the Biſhop taken out the Laple er 6 
ſhall wcur to the Ordinary. 17 E. 3. 75. Fitzh. Ma. 48. b. 5 E. 1. %, and 
wid, when Writ to the Biſhop comes to him he ought to receive his Clerk. Per Hill quod nullus nega- 
vit. Contra, where he had made Collation by Lapſe before. Br. Quare Impedir. pl. 53. cites 11 H. 4.8. 

If a Man brings Quare Imtelit, and 6 Months poſs before Recovery, and after he recovers, He. can 


not have Execution by Force of his Recoverv, and yet the Law adjudges this Advowſon in him, and 


Writ of Right of Advowſon ſhall be brought againſt him that recovers, and yet he ſhall never have 
, VVV 985 


4. So ik after the Recovery within the 6 Months the Defendant 
brings Writ ot Error, and the 6 Months paſs Pending it, Lapſe ſhall in- 
to the Ordinary. 17 E. 3. . i 
5. I the Bithop be a Diſturber, no Lapſe ſhall run by his Diſturbance, 
though the Church be void by 6 Months. Tr. 3. Ja. B. R. between 
 Haimer uli omith. Reſolved per Curtam. «© bye 
6. As ik the Patron preſents to the Biſhop, and he will not examine 
the Clerk, but delays him, by which the 6 Months paſs, yet no Lapſe 
hall run to the Biſhop ; Becaule he is a Diſturber, and this comes 
by his own Diſturbance. Tr. 3. Ja. B. R. between Pa/mer and Smith. 
h nno mmm rrpapommma | 
7. Lapſe may be of a Vicarage apperdant to a Prebend, Br, Preſenta- 
uon, pl. 26. cites 24 E. 3. 26. 
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396 "Preſentation. 


8. Of a Chantery, which has not Cure, the Ordinary ſhall zot have Ad. 
vantage of Lapſe, unleſs it be expreſſed in the Foundation. Br. Quare In. 
pedir. pl. 13 1. cites 13 E. 4. 3. 

9. It a mere Laymaz be preſented and inſtituted, and no Sentence of 
Nullity or Deprivation given, the Ordinary cannot collate by Lapſe. Fin, 
Law. $vo. 89. | | | 

10. If ina Quare Impedit againſt the Ordinary, he confeſſes the Diftur. 
bance, he cannot atterwards have Lapſe. Br, Quare Impedit. 103. cites 

. 2 5 8 | 8 | 
1. No Lapſe can be after Inſtitution, tho' there be no Induction. 
Per Popham Ch. J. Goldsb. 164. in the Caſe of Robins v. Prince. 


. — 


(X. b) Lapſe. In what Caſes it ſhall be prevented hy 
the Naming of him in a Writ. 


See(V. b.) 1. IF a Church becomes void by the Death of the Jncumbent or 
Fl. 1 in No- otherwile, and the Patron within the 6 Months brings a _ 
us. Ümpedit againit the Bithop, and atrer 6 Months paſs without any Preſent- 


Hob. 197. ment by the Patron to the Biſhop, Lapſe ſhall incur to the Bithoy, 
pl. 250 notwithſtanding the E. of the Writ; for it is not Reaſon that 
lich 15 the Ordinary ſhould loſe his Title of Lapſe without any Tort done by 


Jac. vrick- him, by a fraudulent Action of the Patron without Caule, by which 


ead v. 


Archbihop the Ordinarp ſhall be put to Erpences without Caule; and by ſich 
of York— fraudulent Means the JIatron may keep the Church perpetually 
And there, void. Hobart's Reports 270. 


pag. 401. h 75 
Hobart Ch. J. puts another Caſe,viz. If a Church becomes void, and. the true Patron preſents a Clerk, and 


 likeviſe J & a Stranger, who has no Right, preſents another, In this Caſe the Biſhop, tho' he may re- 


ceive either of them at his Peril, yet receives neither (as he may lawfully do) till the Right be inquir'd, 
without doing himſelf any Act of Diſturbance ; in this Caſe if A brings his Quare Impedit againſt P. only, 


the Biſhop may collate by Lapſe without Queſtion. But in that Caſe, if A. names the Ordinary a Defen- 
dant, together with the Diſturber, and then the Biſhop comes and pleads that he claims nothing but as 


Ordinary &c and then the Plaintiff hath a Writ to the Biſhop with a Ceſſet Executio &c. and then recovers 
againſt the Diſturber, and the Biſhop in the mean Time collates by Lapſe ; in that Caſe perhaps the hi- 
ſhop's Clerk may be removed, for it differs much from the former Caſe, for here was a true and not a 
feigned Diſturbance, he reunto the e ©. 4t*; Way ſo far, that the Plainrift could not get his Clerk 
receiv'd, but was driven to his Quare Imp. For if he had proceeded to his Jure Patronatus without Quare 
Impedit, and the Time had incurr'd, the Biſhop might have preſented to Lapſe remedileſs; and there. 
fore ſince he did his Endeavour to preſent, and was interrupted by a Stranger, and the Ordinary alſo 
refuſed his Clerk, for which he had rather have an Excuſe than a Juſtification, and now both being 


made Defendants, and the Plaintiff's Title is proved againſt them both, as if it had been ſo from the 
Beginning, it ſhould be hard that the Biſhop ſhould make Advantage of this Refuſal, which now ap- 


pears to have been againſt Right and [he] the Party to the Suit. Hob. 201 Mich. 15 Jac. Brickhead v. 


| Archbiſhop of Vork. - Ibid. in Marg. there is the following Note, (viz. That it is not ſo much 
the Preſentation of the Diſturber, as the Biſhop's Refuſal of the Patron's Clerk that preſents, which in- 


titles him to the = Impedit ; and therefore it is enough for a Biſhop to eſcape the Charge of a Di- 
ſturber, and not a 


2. Jfa Man ee ee S. in a Quare Impedit within the fix 
Months, and Defendant brings Mrit of Errar, and Plaintiff ſues a Quare 
Incumbravit agatnft the Biſhop, and after the 6 Months pals, yet n9 
Lapſe hall incur to the Ordinary; for the Quare Incumbravit tyail 
prevent it. 17 E. 3. 75. . e 
3. Ika Man brings a Quare Impedit againſt Patron, Ordinary and 
Incumbent, and the Ordinary pleads that he claims nothing but as Or- 
dinary, And after the Plainrif recovers, and the Patron and Incumbent 
bring Mrit of Error in B. B. pending which the Biſhop dies, aid ans 
ther is made Biſhop, and utter the Incumbeacr rakes a 2d — 


fo to make Advantage of a Lapſe cauſed by himſelf.—— If Quare Im pedit is brought 
againft the Biſhop without any Preſentation made to him, or without naming any Diſturber with him, or 
| where no Diſturbance vas made, in this Caſe tho' tne Biſhop was Party to the Quare Impedit, yet he 

| ſhan't loſe his Lapſe; for Fiction ſhall not take away Right. // 


ca +5, > 1 


Preſentation. = ; 
which the firſt is void by the Statute of Pluraltties, 6 Months paſs, 
and after the Judgment is atirm'd, na Lapſe ſhall incur to the Ordt- 
nary. . 3 Ja. B. R. between ames and Bolton adjudged, this 
Pater 8 by the new "Biſhop upon the Writ to the Bt- 

0 + | 
0 7 A Church is void for a Year, where a Onare Impedit was brought 
within /ix Months againſt a Biſhop and a Diſturber; neither the Metropo- 
litan nor the King ſhall have any Lapſe ; for the Biſhop being made a 
party, has no Lapſe ; and where the Biſhop ſhall not have a Lapſe, nei- 
ther the — itan nor the King ſhall have it. Jenk. 281. pl. J. cites 
1 Inſt. 344. b. 


——_— 
—— 


(Y. b) Againſt what Perſon being Patron, Lapſe ru th 
et Wi ET inal incur, EG Ne wg 


1. JF an Infant Patron does not preſent within ſir Months, Lapſe Wat! Comp. 
' 1 Pall cur. 33 E. 3. Quare Jmpedit a2. me ce, 


2. So Lapſe ſhali incur againſt a Feme Covert, if ſhe does not pre- 5 8 


{ent within fix Months. 33 E. 3. Quare Impedit. 46. FN Ba 
4.17 E. 2.8. Enacts that Lapſe for fx Months ſpall uct prejudice the it he King 
King's Preſentation to a Church. 15 2 3 


Ordinary cannot preſent by Lapſe, but ſequeſter the Profits, and find the Cure till the King will preſeut. 
Br, Quare Impedit, pl. go. cites 14 H. 7. 21. | . | 


4. If the King has Preſentation in any other Right than in Right of the Br. Quare 
Crown, Lapſe ſhall incur againſt him as well as againſt any other Perſon, Impedit, pl. 
Bur Brooke ſays Quære Legem inde, becauſe it ſeems Nor. Br. Preſen- 8 6 Aug 
tation, pl. 56. cites the Regiſter, fol 31. „„ Anno 8 E z. 

5. Where the King's Tenant grants Proximam Preſentationem, and dies; 
this ſhall hold Place againſt the King, and rhe Bithop may preſent by 
Lapſe upon the King before Office found; but when Otfice is found, the 

King ſhall have the Preſentment, and the Incumbent ſhall be removed. 
= - 3 pl. 24. cites 14 H. . 21. 


(. b) Lapſe. To whom it ſhall accrue [for a Col- 
lateral Reſpect. ] | 
1. IF a Metropolitan Archbiſhop viſits an inferior Biſhop, and inhi- warf. Comp. 
I bits him during the Viſitation AS Uſual, and after during the Inc. 8vo. 194. 
_ Viſitation and Inhibition, and before any Releaſe made by the Arch- Ez ches 
dilhbop, a Lapſe incurs to che Ordinary; tho the Acts of Jurisdictioan 
of the Ordinary are ſuſpended during the Diſitation, ſo that he can- 
not mſtttute his Clerk, yet he ſhall have Benefit ofthe Laple and not 
the Archbiſhop, hut he ſhall collate to the Archbiſhop, and he ought 
{9 inſtitute his Clerk. Trin. 13 Car. B. R. between Dodſon and 
Hun. Agreed by the Civilians in their Arguments. ; 
2. It a Biſhop dies, by which the Temporalties are in the Hands of If the Lapſe 
dhe King, ik during this Time Tempus Semeſtre paſſes, by which A incur, and 
Lapſe happens, the King ſhall have it, and not the Guardian of the — the 
Bracton, lib, 5. fol. 424. D. 10. where in his Writ it E 
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all pre'ent, Ig ſaid, Cum vobis & univerlis de Regno Noſtro Notorium fit, & eſſe 
and not the debet, quod Ecce leſiæ vacantes & pertinentes ad Collationem Epiſcoporum 
6 Ge“ Abbarum & Priorum Sede non vacante dum viverent, pertinere debent ad 


nary; for it nos Ratione Cuſtodiz tempore Vacationis. (But it ſeeins this intends 


ran Voidances, to which they have Right as Patrons. 
\ dminiitra- + f ki | 1 | 

tion than av Toretereſt Hob. 154 cites F. N. B. 34. (G) 25 E. 3. 24. —The Maſter and Fellows of Merton 
College in Oxford, were Patrons of a Benefice within the Biſhoprick of Durham; the Incumbent died: 
the Church remained void for 6 Months and more. The Biſbop vas deprived, It was a Queſtion before 
the Chancellor of Erglard, Whether the Collarion belonged to the King or to the Archbiſhop of York 
who u as the Metropolitan Or not. Quere. D. 87. b. pl. 103. Ibid. Marg, Cites 18 Eliz. as award. 
ed that it belonged to the Guardian of the Spiritualties; and favs it ſeems to be, becauſe it comes hy 
Rea'en of the $Spiritualtics ; And fays Quære if the Patron may now preſent, inaſmuch as living the 
Biſhop he might, not ithſtandirg the Lapſe, preſent at any Time before the Collation. | 


Cedolfh. 3. Ik the Patronpreſents, and his Clerk is Inſtituted, and remains with. 


ep. 234, out lndaction 18 Months, no Lapſe ſhall incur to the King; for the * 


5 "5 ; Lung cannot have a Lapſe but where the Ordinary might have had it 
9 5 the core, Hobart es Reports 208. | 


- ſame Law of 


Metropolitan. Hob 154. Mich. 10 Jac. in Caſc of Colt and Glover v the Bino of Coventry and 
Litchfield, — Cites 5 Rep 52. a. — Watſ. Comp. Inc. 890. 196. cap. 12. cites 8. C. —* S. P. Co 


Litt. 344. b. 


S.P. Br. Pre- 4. If the Patron does not preſent within 6 Mont b, the Ordinary ſhall 


ſentation, pl. have other 6 Months, and it he does not preſent within this, the Metro. 


i Plenary. Politan thall have other 6 Months, as it is faid ; and if they do not make 


ty, pl 15. Collation within this 6 Months, the King thall have it, as it is faid. Br, 


Cites Doct. uare Im edit. ä J. 2. | 
&& Stud. 15. mpedit, pl. 53 


2. 94. 


8 P. BE 5. It a Lapſe devolves to the Ordinary, and within thoſe Months he 


cauſe it is is 7ran//ated to another Biſhoprick, Per Noy Attorney General, In Default 
but a meer of the Patron's preſenting the Warden of the Spiritualties thall preſent, 


*Truit of whoſoever he be. Noy 69. Anon. Cires D. 87. | pl. 103. 


Law, and 
has ro Re- * 0 | | 1 ys | 
lation to the Temporalties, which go to the King. Watf. Comp. Inc. 8yo. 195. cap. 12. cites S. C. 


(A.c) Lapſe. In what Caſes after Lapſe incurt d it 
Ts 7 ſhall be taker away. 5 


* Br. Quare I. IF Laple incurs to the Ordinary, yet if the Patron preſents before 
 Impedit, pl. the Church is tull, the Drdinary ought to receive his Clerk; 
350 for the Lapſe to the Ordinary was, becauſe upon Neglect of the Pa. 
S. P. Br. tronhe ought to fee the Church ſerved, which is now performed by 
Quare Impe- dhe Patron. * 11 . 4. 80. 18 E. 3, 21. f 38 E. 3. 2, b. Adjudged 


L 


dit, pl. 131.27 E. 3. 85. 18 I), 72 Kell. 50. 5 Iobart's Reports 208, 


Eites 13. E. 


4. 3. + Br. Preſentation, pl. <1. cites S. C. Br. Quare Impedit, pl. 64. F 
Patron does not preſent within 6 Months, the Ordinary may make Collation within other 6 Months; and if be 


fail, the Metropolitan within other 6 Months, and in Default of bim tbe Ring; Mit during all this Time, 
it the Patron preſents, the Church being void and the Lapſe not taken, the Ordinary ought to admit 


his Clerk, Br. Preſentation, pl 58.—8. P. Tho' it be two Years after the Advoidance. Brooke ſays, 
and from hence it ſeems, that as long as the Church is void, the Patron who is difturb'd | 
Im pedit; for Plenarty is no Plea, unleſs it be by 6 Months before the Writ purchas'd, as to him who 
pretends to be Patron; but chere the Biſtep or Metropolitan makes Collation by Lapſe, the Plcnarty by one 
Day before the Pre entment of the Patron, is a good Plea. Br. Plenarty, pl. 15. cites Doct. & Stud. lib. 


tuted and Inducted by the Metropolitan, whether this prejudices the 
+ Hob. 152. 166. * 


2. 94. 80 — Lapte incurr'd to the King, and yet the Clerk of t _ Patron is Admitted, Inſti- 


ing! D. 277. pl. 55. Trin. 
10 Eliz. Anon. 15 5 a 10 


a But 


all have Juare 


— e 


— ww 


Preſentatioͤn. 389 


— IC 


jim. D. 10 El. 277. 56. i 
z. M pending a Quare Impedit L 


! f incurs to the Ordinar y who Br. Quare 

iz not named in the Writ, and the Plaintfff has Writ to the Biſhop, Impedit, pl. 

it which time the Church is not full, yet ik the Ordinary collates 53. cites S. C. 

before the Receipt of the Writ, hig Clerk ſhall not be removed. 11 0 
9 | pres 

2 + Lapſe incurs to the Interior Ordinary, and within his 6 Months 75 Quare . 

after che Superior Ordinary collates, by twhich the Church is full, pet 2 Ge 


if the Patron preſents his Clerk within thoſe 6 Months, he ought to be C— war - 


received ; For the Collation of the Metropolitan ts tortious, and a Comp. nc. - 


cap. 12 cites 


fore this tortious Collation againſt the Patron ts, as if no Colle 5 C. 
tion han been. Dubitatur. 11 0. 4. 80. where it 1s objected, that 
the b between the Ordinary and the Metropolitan, and not ta 
e 1's r . | | H : | l 
web Tf the Ordinary collates within the 6 Months, and after 6 Months 
paſs, yet the Patron may preſent before a new Collation hy the Ordi⸗ 
nary; for the firſt Collatian was by Tort, and therefore cannot be» 
come Rightful; and the firſt daes not put the Patron to his Quare 
Impedit, becauſe it was but a Proviſion tor the Time, and there- 
fore there ought to be a New Act before it ſhall be a good. Colla- 


fot; | th | ALS. 1 139 OT” 
6. Ik the Ordinary collates, aud his Clerk is inſtituted and inducted Watſ Comp. 


within the 6 Months of the Lapſe incurred to the Metropolitan, and _ ow : 
ater his 6 Months which he himſelf had are paſſed ; though this , 8. . 


Collation be tortious to the Metropolitan, yet it ſeems, bat this If tne Arft 6 


hall take away the Prelentation of the {Patron (ſo that he thatl not Months are 
preſent. Summer Vacation at the Ailiſes in the County of So 5% do 
merſet, between Sr Francis Popham Plaintiff, and the Biſep of Bath Tie to pre- 
and Wells and his Son Octendants in a Quare Impedit this was a nc is de- 
Queſtion, but fa held by the Lord Finch, the Judge of the Miles , 7 2be 
for there was a Right of Collation. And though his Time was <4, 
paliey, pet this reſts only between him and the Metropolitan, and King iftne 
an Ulurpation only to the Metropolitan. e DE ns Biſhop collate 
| Though the 


Right be pafſed, and his Incumbent be in, the Patron by Quare Impedit ſhall not remove him; becauſe 
his Poſſeſſion is not taken away; for the Collation does not toll the Poſſeſſion of a Patron, as a Preſent- 


ment ſhall do, for by this the Wrong is done to the Metropolitan or the King, and not to the Patron. 


As if the Archbiſhop preſents «within the 6 Months to the Biſhop in the Place of the Biſbep, the Patron ſhall 
not have Quare Impedit thereupon, becauſe the Church is full by one who does it Jure Epiſcopali as Of 
ficer, and by Colour of this; but if any Stranger wha has no Colour preſents, it i otherwiſe ; for by 


this the ſhall be pur our of Poſſeſſion z Per Dyer and Walme J but Weſton and the Ser- 


* contra in both 2 ; for by preſenting an Auter Temps they are Diſturbers as any Stranger. 
I. 59. pl. 9. 6 Eliz. Anon. | | l Maw e 
The Archbiſbop has a Title to collate by Lapſe ; the Biſhop collates before him, this ſhall bind the Arch+ 
biſhop; for at Common Law when a Clerk was once admitted, he was not removeable ; and Collation 
remains at Common Law. Weff. 2. helps only in Caſe of Preſentation. Jenk. 281 pl. 7. 


th. 
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3 0 Lapls 19 the King, lin what Caſes; And . 
3 Ca es taken away.] 1 kl 

, a 
V reſent by 


JDE in Caſe of the King when Lapſe may 
Stamtord 's Prerogative, title Advowlon., 1 

Lapſe, or by Outlawry, or Wardſhip, and does not preſent in his Turn, he ſhall loſe it Cro. J. 54. 

the King v. Biſhop of Wigton and Campion. 3 


be taken away If the King 
$35. 755 Le ho has Title to 


3 2. Tf 


2. Bur if the w collares by Lapſe, and after and betore In- RAN 
duction the Patron preſents, the Ordinary is not bound to receive WED 


— — — . — ** 
. D _— 
r 5 — 
s — - 


390 5 Preſentation. 


TheParon's 2. If Lopſe comes to the King for Default of the Ordinary am 

Tirle con- Metropolitan, if the Patron preſents to the King before any Perlon i, 

2 Prin by him, yet the Ring is not bound to receive him; For the 
ain J 


Ocainary Preſentation being once ertled in the King, ſhall not be deveſ, 


and the uͤbitatur. D. 10 El. 277. 55. - 

ing till | 1 x : | 
he Yan is executed, Hob. 152. in Caſe of Colt v. Glover But Doderidge J. ſaid, That the 
Patron cannot preſent againſt the King, becauſe he has the Lapſe nor as Ordinary, but as Patron Mo 


| goo. in Caſe of Colt v. Glover. Though the 6 Months paſs, yet if rhe Patron preſents, the Biſh. 
op ought to admit, though it be after Title devolved to the Metropolitan; and this the Court held clearly. 
Ind they thought it ſeemed reaſonable alſo, that he ought to admit though Title by Lapſe be accrue 
to the King ; For be claims it as Supreme Ordinary. Hutt. 24. in Caſe of Booton v. * 35 of Kocheſter 
— — Wat. Comp. Inc. Svo. 198. cap. 12. cites 8S C. — Palm. 311. Mich. 20 Jac. B. K. it was reſolved 
in the Caſe of Thornton v. Savil, that the Preſentation of the King by Lapſe is as ſupreme Patron 
add not as ſupreme Ordirary, and the King is never ſaid to collate ——-S. P. Cro. J. 65i.ms$, C. by 
Name of Sir George Savile v. Thornton. | | * 


s. C. cited . 3, After a Lapſe incurred to che King for Default of the Ording 

Roll. R ry and Metropolitan, {f the Patron preſents, and his Clerk is indutt- 
460, in K ed, pet this ſhall not toll the Lapſe from the King, but he may tr: 
Glover. möve him by Quare Impedit. Co. 7. Saskerv-// 28. Admitted, 2 
Pio. 260. E. 3. 85. Adjudged. Dubitatur. D. 277. 55. 


cites it as ſo 5 1 8 
adjudged in the Caſe of Rindleron v. Thornwell.- D. 277. Marg. pl. 55. S. P. Gibb. 37. in 
the Houſe of Peers. The King v. the Archbiſhop of Armagh and Whaley. 1 | 
The DOween had a Title to preſent by Lapſe, but before ſhe preſented a Clerk, the Patron preſented E. wy, 
was admitted, inſtituted and indutted, and died. The Queen has loſt her Preſentation, becauſe he 
had Unam & Unicam Prz'entatiorvem hac Vice, which cannot extend to the ſecond Ayoidance, other. 
wiſe ſhe may ſuffer one or more Strangers to preſent, and take her Turn when ſhe pleaſe ; and the $4. 
| tute de Prercgativa Regis, which enacts, that Nullum Tempus occurrit Regi, muſt be intended when the 
King has an [ntereſt permanent and certain, and not when it is ſbecially limited when and how he Pall take 
and nat otherwiſe For the Time is the Subſtance of his Title; and in ſuch Caſe Tempus Occurrit Re. 
gi. 7 Rep. 28. Trin. 27 Eliz. Baskervills Caſe. —— ——-Ibid. ſays the ſame was adjudged, Paſch. 28 E. 
fi. C. B. between Beverley and Cornwal.———S. P. Mo. 269. Beverley v. Cornwall. And, 148 


If the Pen 4. Tf Lapſe comes to the King to preſent a Prebendary of his ſre 
of tle King's Chapel, becauſe the Oran thereof does not collate thereto within 6 
free Chapel Months, and after betore the King preſents the Dean collates, * or 


. Freter, King ſhall have it, and ſhall remove the Clerk, 27 E. 3. 84 
within ſix jud geg. 1 „ 


Months, the 


King ſhall give them. Br. Preropative, pl 129. cites F. N. B. fol. 33 —— nd if the Temporal 


of a Biſhopare in the Hands of the King, and Advow ſon becomes void, and the Biſhop and Patron do 


not preſent within 6 Months, the King ſhall preſent as the Biſhop ſhould do if 


X . e there was a Biſhoy 
| there. Ibid, ——Br. Quate Impedit, pl. 156. cites F. N. B. fol. 34. S. C. ; Fe 


If che King F. Ik a Laple incurs to the King for Default of the Ording; 
has a Tile ry and Metropolitan, and after the Ordinary collates, and his Clerk is 
| wn grains by inſtirured and inducted, the which Clerk ſo dies ſeiſed of rhe Church, 
| he Patron ff ſeems the King may preſent, for the Lapſe devolved to him; For 
preſents, yet It. ſecms the Church was never full, neither againſt the Patron not 
_ the Ling ma againſt the King, in as much as the Collation of the Ordinary gains 
2 oa 1 no Poſſeſſton againſt the King, but the King might have preſented 
as that Pre. Without being put to his Quare Impedit; and it ſeems that the 
ſentee is In. Church was not full againſt the Patron. (But Quære this.) 


cumbent Cro. 


J. 216. Hill, 6 Jac. B. R. Cumber v. the Biſhop of Chicheſter and Groen, | 


| 6. When the Queen's Preſentee by Lapſe has Jo the Incumbency by il 

92 8 75 pleading, which he may do as well as by Reſignation or Deprivation, 
3 yet the ſame ſhall not turn to the Advantage of the Queen; For whele 
the Queen preſents for Lapſe, and her Clerk is inſtituted and inducted, 

ſhe has no more to do, but the Incumbent muſt ſcift as well as he can 

for the aoiding of it; For by what Manner ſoever he Joſes his Incumbenc!, 

5 Li 


1 G A ⁰ ²•»ůͥmeÜ ̃;f il JI en 


i 
o 


P 


= Oman. © © 


coln and Li gh. 


the Church as Jud 
ib 


Preſentation. 391 


the Oren fball not preſent again. Otherwiſe if the Queen be Patron. Le. 
194. Mich. 31 & 32Eliz, C. B. Arundel v. Bp. of Gloucetter and Chaffin. 

. Quare Impedit; the Caſe was, after Lapſe incurred to the Queen Mo 259. pl. 
the Biſhop being Patron preſented, and atterwards the Succeſſor of the 46 S. C. 


| heb | The 
Biſhop certified, that this Incumbent had refuſed to pay the Tenths, and that 57 i 
hi ſhop collated the Defendant who was indufted ; the Queen brought — — 8 


a Quare Impedit, and it was adjudged, that the Queen had not loſt Ordinary 
her Preſentation, but if the Incumbent had died it were otherwiſe ; for 1 1 7 D. 
here the Church became void by the Incumbent's own Act; fo if he had 18 liz. D. 


X l a We took another 
reigned or been deprived ; and it would be inconvenient if the Queen Benefice 


ſhould loſe her Preſentment by the Incumbent's own Act. Cro. Eliz, without 
119, 120. Mich. 30 & 31 Eliz. B. R. the Queen v. the Biſhop of Lin- Qualifica- 
; | 12 | | rag Tut ar 
| y the fir 


| | | g ; * : | avoided ; but 
nothing was done thereupon till 18 Eliz. when C. Biſhop of Lincoln preſented again one E. but Non 


Conſtat, whether by Death, Avoidance, or Reſignation. Afterwards E. being in, C. was removed 
to Wincheſter. F. the Succeſſor Biſhop certified, that E. did not pay the Tenths, whereby the 
Church avoided, and thereupon F. collated Lee. The Queſtion was, if the Queen might now re- 
move Lee, aud fo have her Preſentment which accrued by Lapſe upon Avojdance of D. who took an- 
other Benefice without Plurality [Qualification]? In arguing this Caſe, the Caſe of Rindleton v. 
Thornewell was agreed, That if Lapſe is devolved to the Queen, and a Stranger preſents, and the [n- 
cumbent dies, the Queen ſhall not take the next Preſentation ; But ſome (aid, there was a Difference if 


the Incumbent * reſigns, becauſe Reſignation may be by Cavin ro defraud the Queen, As if Lapſe ac- 


crues to the Queen, and then the Patron preſents by Covin, that the Incumbent ſhall reſign, and ſo 
Preſentment ſhall accrue to the Patron upon a new Avoidance, and the Queen be barred of her old Lapſe, 
which is not reaſonabble. Others ſaid, That in ſuch Caſe the Covin ought to be averred ; But the 
agreed, That no Covin is intendable upon this Certificate; becauſe it is a Judicial det, which the Biſhop | 
muſt make by Command of an Act of Parliament, as of Deprivation, which he mult do by the Laws of 
ge. And the Juſtices inclined againſt the Queen. Notwithſtanding which, it was 
afterwards adjudged for the Queen againſt the Biſhop. 8. C. Goldsb. 53. pl. 3. 58. pl. 10. 83 
pl. 4. and 86. pl. 9. Judgment was given for the ä 89. 90. S. C adjudged for the 
Queen.>—4 Le. 95. pl. 195. S. C. adjudged. ——# In the Caſe of Cumbir v. the Biſhop of Chicheſ- 
ter and Green. Cro. ]. 216. pl, 2. ill. 6 Jac. B. R. It was held, that by Death or Reſignation be- 
fore the King in ſuch Caſe has preſented, his Preſentment was loſt, unleſs it be by Covin to take a- 
way his Title, in which Caſe he ſhall have his Preſentment. But that if the Parſon dies, or reſigns the 
firſt Benefice, and the Patron preſents, and this Preſextee reſigns upon Covin or dies, the King has loſt 
that Preſentment ; for Lapſe is but Unica Proxima Vice. Oey: BRETT: Mo 


8. P. was Tenant for Life of an Advowſon, Remainder in Fee to A.— 
P. preſented his Clerk, who was admitted, inſtituted and 7n4nuted ; bur 
by the Statute 13 Eliz. the Benefice was void for want of reading. the 
39 Articles; however, he continued in the Church, and by Reputation 
was Parſon during his Life; Afterwards P. died, and then the [ncum- 
bent died; then the. Queen reciting her Title to preſent by Lapſe, pre- 
ſented her Clerk, who was admitted, inſtituted and izdqu#cd ; and A. 
preſented his Clerk who was admitted &c. No Notice was ever given to P. 
of the Avoidance for Not Reading &c. Adjudged, that the Queen's Pre- 
entation was void, and that the other was good, though ic was object- 


ed, that it belonged to the Executors of P. becauſe as ro P. himſelt, 


the Church was full till Notice. Yelv. J. Trin. 44 Eliz. B. R. Grendit 


V. Baker. | 


9. If a Charch becomes void by Acceptance of a 24. Benefice with Cure, Jo 334. S. 
and continues void ſeveral. Years by Lapſe in the Time of one King, who N 
dies, the Succeſſor of the King may preſent, and is not reſtrained by the * bo : 
Statute 25 E. 3. 1. For by the expreſs Words of the Statute, Al Rights 238. 302.8, 
and Titles to preſent in his own Time until before this Statute, and in his Cc. 
Time after, and all bis Heirs, after the Death of E. 3 are ſaved; And it 
ſhall not bar the Titles which rhe King had in another's Right fallen, 
or to fall in his own Time, or in the Time of his Heirs; And that there 
was ſuch a Saving appeared by the Copy out of the Parliament Roll, 
and by an ancient Book in the Exchequer wrote in Parchment, Which 
has ſuch a Saving; Per all the Juſtices and Barons beſides Vernon. 

And they held, that the Words in the ſaid Statute (of o 7itles) ts in- 
tended in the Time of the Progenitors of E. 3.. and not of any Titles 
| IE ©; 


392 Preſentation. 
ot Prejentments to tall in che time of E. 3. or of any of his Heirs, but 
intended toexclude E. 3. and all his Heirs from Titles of Preſentation 
in others Right fallen before the Time of E. z. whereot any Church 
was full, and which Title is only in Anorher's Right; and thut the 
expreſs Iutent of that Statute was to take away the Statute of 14 E. 3. cap. 
2. in this Paint. Cro. C. 354. Hill. 9 Car. in Cam. Scacc. The King v. 
Pryſt and the Archbiſhop of Canterbury. 
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(B. c. 2) In what Caſes Lapſe ſhall be to the King or 
1 Others 3 and what may be done after. 


1. T TIDE many Preccdents, that by Determination of Commendamns 
V Retinere, be it by Death, Keſignation, Tranſlation, or Prom. 
tion, it belongs to the King to err Noy. 138. - And it is 
ſaid rhere, that there are infinite Numbers of ſuch Precedents. 
2, In the Time of H. 3. there were in Com. Northampt. 2 Redories, 
ſc. Maidwell and Kelmarth, whereof there were 2 Patrons ; Atterwards 
the Patron of M. in the Time of H. 3. purchaſed the Advowlon of K. and 
always after they were come into one Hand the Purchaſer preſented only t 
the Church of M. cum Capella de K. it as appears by the Bithop's Regit- 
ter. The Queen-preſented B. who brought Bill in the Exchequer againſt 


the Incumbent of Maidwell, who occupied the Glebe of K. *T was de. 


creed for B. that tho? the Patron of M. after his Purchaſe had preſented 
only to Maidwell, yet K. remain'd a Church in Right, and the Frank. 
- tenement is in Suſpence and not in the Patron of M. as a Diſſeiſor. For 
Entry of the Patron in the Time of Vacation is no Tort nor gains any 
Franktenement. Per tor. Cur. Savil 17. pl. 46. Paſch. 22 Eliz. Lewis 
v. Predreth. „ . 5 


3. If after Alienation in Mortmain the Church voids, and the Abbot 


preſents and 6 Months paſs, the Lord at any Time within the Vear may 
remove the Incumbent; for the Act of Parliament gives all this Time to 
the Lord to enter, and therefore when he purſues the Statute no Laches 
ſhall be imputed to him. D. 25. b. Marg. cites it adjudg'd. Mich. 19. 

%%% „„ 

. . When a Lapſe is in the King he is not compellable to preſent, and 

will he preſets the Ordinary has the Cure De Animis, and he thall pro- 


vide for it; ſo the Difference is between the Cura Auimarum and the Pa. 


tronage. Per Doderidge J. Roll. R. 464. Trin. 14 Jac. in Cam-Scacc. 

in the Caſe of Colt v. Glover. 5 N I 
J. The King can't grant over a Preſentation which he has by Lapſe. 
Per Croke J. Roll. R. 467. in the Caſe of Colt v. Glover, cites D. 18 


. 2 
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Be 2 leadings in Caſe of Lapſe 


In Quare 1. 25 E. 3. Stat. 3. NACTS that when the Ordinary preſents by Laſſe, 
\ Impedit cap. 7. L and the King takes the Suit againſt the Patti 
againſt W. ho in Deceit ſuffers the King to recover; In this Caſe, when the King's 


d N. by ime . | BY 
* King, 4 Right is not tried, the Ordinary or Incumbent may counterplead the King Title, 
ounted that ; | | | 
T pros ſeiſed of the Manor and Advowſon, and 4 ora one P and from J. it deſcended to R. as Son and vl 
and that R. adber'd bimſelf to the Enemies of the King in Scotland, by which he was outjHỹ,üU; and the Hey 
voided by Reſignation, and the King feiſed the Aauor and Advouwſon, and preſented &c. and is diſturb - — " 


bo OY JY. 
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gemanded Judgment of the Count; for it does not Hu if the King had Tenure of the Manor and Advow- 
in or Annum et Vaſtum et non Allocatur. Chelre, Judgment of the Count; for it does not appear if the 
Aivocſon avas appendant or not, et non Allocatur. And after, Al except M. pleaded Ne difturba pas, and W. 
tbe Incumbent pleaded, T hat the ſame R. abo vas out lach d, a long Time before the Outlarwry, leas'd the 
anor and the Adwvowſon 5 S. for Life, the Remainder to T. in Fee, and A. AN this | gy W. who was 
received and inſtituted, Abſque hoc that R. had any Thing the Day of the Felony, or after, Priſt, Judg- 
ment if any Diſturbance, Priſt &c. The King pleaded Eſtoppel, that it cas found by Office, that R. was ſeiſed 
the Day of the Felony ; And He in Remainder after the Death of A. travers'd the Office in this Point, and found 
againſt bim, Judgment if againſt this Matter found againſt the Patron he ſhall be received; and becauſe 


the Statute does not give, that the Incumbent ſball be received but where the Patron pleads aintly ; and when 


he traverſes, and it is found againſt him, this is not faintly, and ſo he and the Incumbent eſtopp'd; and 
becauſe that which is found againſt the Patron ſhall be try'd by the Incumbent again, and he claims by 
the Patron, therefore he ſhall be bound by that which binds the Patron; by which it was awarded, that 
the King have Writ to the Biſhop. Br. Quare Impedit, pl. 66, cites 38 E. 3. 31. 


(C. c) Uſurpation. The Effet. 


Fol. 369. 


JE who uſurps gains the Fee thereby. 9 0. 6. 30. b. 31. War Comp. 


| | nc. 8vo. 
234. cap. 13, cites S. C. Uſurpation gains the Church, ſo that the Advowſon ny be 
granted over. Cro. E 811. in the Caſe of Leak v. the Biſhop of Coventry and Babington.— SP 


Watſ Comp. Inc. 8vo. 222, cap. 13. 


2. If an Infant, ſeiſed of a Manor with Advowſon appendant, ſuffers Uſur- o if the Je- 
pation, and after he-makes Feoff ment of the Manor cum Pertinentiis, nei- an for Life, 
ther the Feotiee nor the Feoffor has any Remedy of the Uſurpation. Br. , ** 
Preſentation, pl. 62, cites 16 E. 3, e fers Uſirpati- 

N on and dies, 


he in Remainder is without Remedy of the Uſurpation. Ibid. 


3. If I grant Advowſon to a Parſon and his Succeſſors, and the Church 
voids, and a Stranger preſents his Clerk, who is inſtituted and inducted, 
and the 6 Months paſs, he has loft the Ad vowſon tor ever; for the Par- 
ſon cannot have Writ of Right, becauſe neither he nor any of his Predeceſſors 
were thereof ſeiſed; and he can not have Quare Impedit, becauſe the 6 Months 
are paſs d; and he can not have Aſſize ot Darrien Preſentment, tor he never 
preſented, and this Lacheſſe ſhall bind the Succeſſor tor ever. Br. Preſen- 
ration, pl. 20, cites 19 H. 6. 40. Per Aſcue J. Quod non Negarur. 

4. If rhe King confirms the Patronage 45 an Uſurper that has preſented 
ſeveral Times, and the ſeveral Clerks inducted, ſuch Confirmation is void, 
tor the Uſurper has no Patronage; bur if rhe King confirms the Iucun- 
bent tis good to the Incumbent, tor he is Incumbent de facto, and the 
King can't remove him without Quare Impedit by the Stat. 25 E. 3. 13 
"5 Jak; $13, pl g6. 1 t6Es art ana + in bait oo 

5. It a Man preſent by Uſurpation to my Advowſon within 6 Months, 

I may have a Snare Impedit ; but after the 6 Months if the Church be- 
come void, I can't preſent, but am put ro my Writ of Right of Advow- 
ſon, And if a Man uſurps on the King, he is put to his Quare Impedit 
within the 6 Months, and that a double Uſurpation on the King puts 
— to his Writ of Right. Godb. 263. pl. 362. Mich. 13 Jac. C. B. 


7 eee — 


* « —— — — — 
rr 2 - + rl $8 AS 2 — — — — 2 — — — 
2 2 CT —B — = N 
_ * * 1 * + = — — — +4, + 
- £© 8 1 n rr pI 


bw 


— 


294. | | Preſentation. 


(C. c. 2) Uſurpation at Common Law. How ; 414 
8 Remedied by Statute. 


j An Ae x, 13 Ed. x. HEREAS of Advoaſons of Churches there ls jy 
er apt . three Original Writs ; that is to ſay, one Writ ot 


no Man can Right and two of Poſſeſſion, which be + Darrein Preſentment ang Quare 
have without Impedir. | 

alleging a | | 

Preſentment in his own Time. 2 Inſt. 3 56. 


C —_ And hitherto it hath been nſed in the Realm, that when any having yy 
ke 45 do Right to preſent, had * preſented + to any Church, whoſe Clerk was + admitted 
every Pre- he that was very Patron could not recover his Advowſon || but only by a Writ 
ſentment ot Right, which ſhould be tried by Battail or by Great Aſſiſe; whereby Heirg 
2. vg within Age, by Fraud, or elſe by Negligence of their Wards, and Heirs lth 
y map put of Great and Mean Eftate, by Negligence or Fraud of Tenants by the Courteſy, 
the very Pa- I omen Tenants in Dower, or otherwiſe, for Term of Life, or for Years, jy 
tron out of Fee Tail, were many Times diſherited of their Advowſons, or at leaſt (which 
8 at was the better for them) were driven to their Writ of Right; in which Cy; 
Ta ang to litherto they were utterly diſherited. 15 
his Writ of Right of Advowſon. Br. Preſentation, pl. 46. — Br. Plenarty, pl. 16. cites 8S C. — By 
the Order of the Common Law, if one had preſented to a Church whereunto he had no Right, and the 
Bithop had admitted and inſtituted his Clerk, this Incumbent could not be removed for divers Reaſons: 
11t, for that he came in to the Church by a judicial A from the Biſhop, (who the Law intended, Scrutatis 
| Archivis, to do Right) the Incumbent could not be removed neither by Writ of Right of Advowſon, nor 
Aſſiſe of Darrein Preſentment, nor Quare Impedit, only the Patron ſhould recover his Advoyſorin a 
Writ of Right of Advowſon, which by the Uſurpation was diveſted from him. 2dly, Thar by the 
Common Law, in every Town and Pariſh there ought to be Perſona Idonea, and this appeareth by the 
Words of the Writ of Quare Impedit &c. Quod permitrat preſentare Idoneam Perſonam &c. And «ley 
the Biſbep had admitted him Able, which implied that he was Idonea Perſona, then the Law had its final 
Intention, viz. That the Church ſhould be ſufficiently provided for, and then the Gharch was ſaid tobe 
Plena & Conſulta. 3dly, That the Incutabent having Curam Animarum might the more effectually and 
peaceably intend ſo great Charge the Common Law provided, That after Inſtitution he ſhould not be ſiljes 
to any Aion, to be removed at the Suit of any Common Perſon, without all Refpe& of Age, Coverture, 
Impriſonment, or Non ſane Memory, and without Regard of Title, either by Deſcent or Purchaſe, or 
of any Eſtate; wherein you may (as often it hath been ſaid) obſerve, what Inconvenienc ies follow when 
the right Inſtitution of the Common Law is not obſerved. 2 Inſt. 357. 
* By this Word (preſented) it appeareth that no wha 1 doth put 4 Patron, that hath Title to preſent, 
out of Poſſeſſion, but only Plenarty by Preſentation ; but Plenarty by Collation doth put him that had Right 
to collate out of Poſleſhon. 2 Inſt. 357. —— S. P. 6 Rep. 30. in Green's Caſe. S. P. Cro. E. 
; 9 207. Smallwood v. Biſhop of Coventry and Marſh. e e | 
. 3% If Nnant for Years or Guardian in Chivalry bring a Quare Impedit, altho' the Defendant bath a Writ 
| to the Biſhop againſt the Termor or Guardian, and his Clerk is admitted, inſtituted and inducted, not. 
withſtanding the Tenant of the Frechold of the Advowſon is not put our of Poſſeſſion. Note a Diter- 
| firy between a Mere Uſurpation and him that comes in by Corrſe of Law. 2 Inſt, 357. 23 
+ This is intended of a Church Preſentative. 2 Inſt. 357. 5 „ 
I Albeit that .4dmiſſs in its proper Senſe is, When the Biſhop upon the Examination findeth him Able, 
(that is) Idonea Perſona, yet here it is taken for Inſtitution; for here is implied ad eandem Eccleſtiam, and 
therefore of Neceſſity it muſt be here taken for Inſtitution, and the rather for that before Inſtitution 
the rightful Patron is not put out of Poſſeſſion. And it is to be obſerved, that by the Inſtitution 4 
Cpurch, as to all Common Perſons, is Plena & Conſulta as to the Spiritualty ; that is to ſay, the Cure of 
Souls; for when the Biſhop doth inſtitute him, he faith, Inſtituo te ad tale Beneficium & habere Curan 
Animarum, & accipe Curam tuam & meam ; bh before Induction the Parſon hath not the Temporaltit 
belonging to his Rectory. 2 ( bo 2 i | 
But the Church is not full againſt the King before Induction, becauſe in the King's Caſe Plenarty isto 
be intended of a full and compleat Plenarty as well to the Temporalties as to the Spiritualties. And not, 
preſent, {Preſentations} Admiſſions, Inſtitutions &c. are the Life of Advowſons; and therefore, if Pi- 
trons ſuſpect that the Regiſter of the Biſhop will be negligent in keeping of them, he may have a C::- 
tiorari to the Biſhop to certify them into the Chancery. 2 Inft. 358. SD | | 
I This is to be underſtood where the Patron had a Fee Simple, and that he or ſome of his Anceſtors 
had preſented; but if the Patron claimed the Fee Simple of the Advowſon by Purchaſe, and had never pt 
ſented, there he could have noWrit of Right of Advowſon, but, before this Statute, had loſt the Advos- 
ion ; And likewiſe if Tenant in Tail or Tenant for Life, had ſuffered any Uſurpation, they had been 
Remedileſs by the Common Law, becauſe they could have no Writ of Right. 2 Inft. 358.— At Con- 
mon Law if Tenart for Liſe, or by the Courteſy, or in Dower, or the Guardian or Tenant in Tail, had ful 
fered Preſentment, thoſe put him in Reverſion, or the Heir to his Writ of Right of Adxocuſon; and ſo as to the 
Feme, it the £avon had ſuffered Uſurpaticn; and foif the Biſhop, Archdeacon, Parſon, and the like, _ 
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fered Uſurpation; and thoſe are remedy'd by this Statute, and that the Heir, or he in Reverſion 
or the Feme or Succeſſor ball have Quare Impedit at the next Avoidance. Br. Preſentation, pl. 46. a 0 
Br. Plenarty, pl. 16, cites 8. C. — S. P. 6 Rep. 50. Mich. 3 Jac. B. R. in Boſwell's Caſe. | 


If a Biſh»p, Abbot, or Prior &c. purchaſe an Advowſon, and ſuffer an Uſurpation before they 2 
ed in a 


they and their Succeſſors are barr'd for ever, unlets by force of this Act the Uſurpation be avoi 
Quare Impedit. 2 Inſt. 358. — K if a Man purchaſes a Manor with the Advowſon appendant, and ſuf- 
fers Uſurpation at the firſt Avoidance, he is without Remed) for ever; for he cannot have Quare Impedit 
after the 6 Months, and he cannot have Writ of Right of Advowſon, becauſe he never hid Poſſeſſion. 
Per Thorp. Nota. Br. Quare Impedit, pl. 29, cites 43 E 3. 14. — A Purchaſer is not within the Aid 
of this Statute ; for he cannot have an Action Poſſeſſory, becauſe he cannot allege a Preſentation in him. 
ſelf as he ought to do in his Count; and he cannot have a * Writ of Right, becauſe he cannot allege 
seiſin in the Eſplees as he 1 4 to do by the Law. Per Doderidge J. 3 Bulſt. 40. Trin. 3 Jac. B. R. 
Harris v. Auſtin.— * S. P. | 

he purchaſed the fame ; and to that end, faith Britton, was the Quare Impedit provided, for Remedy of 
ſuch Purcbaſors; but the Quare Impedit is more ancient than the Time of E. 1. as appeareth by Glanvile. 
2 Inſt. 356. — In 8 E. 1. it appeareth Quod ſunt tria Brevia de Advocatione Placitabilia, Brevia de 
Recto, Quare Impedit, & Ultime Præſentationis, but yet the Original Writs of Dower and Ceſavit &c. 
do lie of an Advowſon, and ſo doth the Judicial Writ of Scire facias. 2 Inſt 356, 


* It is provided, that ſuch Preſentments ſhall not be ſo prejudicial to the * The Pre- 


riht Heirs, + or to them unto whom ſuch Advouſons ought to + revert after amble 


extends only 


the Death of any Perſons. to Heirs in 
Ward, Per 


| Fraudem & Negligentiam Cuſtodum &c. And the Words of the Body of the Act are, Quod hujuſmodi 


Przſentationes, ( ſuch Preſentations) but thefe Words are to be expounded, Such Preſentations as be in the 
ſame \iſchief ; and therefore this Act extends to Heirs of Advowlons, tho they be out of I ard. 2 Inſt. 358. 
And this being a Law that ſuppreſſeth Wrong and advancerh Right, doth bind the Kine, tho' he be 


not named in the Act. 2 Inſt. 359. — — The King being informed that he had Intereſt, preſented 


during Non-age of the Patron; and on another Avoidance, the Patron pretented, and the King brought 


edit, and he pleaded as before; and it was held, that the Statute of Weſtminſter 2, does not 


vare Im 
5 the 588 tho' he be an Infant; for the Statute mentions, Ii here U ſurpation is had upon an Infant, 
Feme Covert, Termor, Tenant for Life, or the like, by negligent Keeping, that he ſhall have the ſame 
Action and Exception as their laſt Predeceſſor might have had; and #/ is of Heirs who come in by Deſcent, 
who may be in Ward, or have Actions as Heirs of their Anceſtor. But infant Purchaſor has no Guardian 
or Alion Anceſtrel of that which is purchaſed, and therefore Uſurpation had upon him now ſhall bind 


him, as it ſbcutd have bound an Infant or Feme Govtert at Common Lace, by the Opinton there, and this im- 
ly within 6 Months; +4 for the 6 Months is given by the Statute to bring the Quare Impedit to 


mediate * / | 
reform it. Br. Quare Impedit, pl. 18, cites 35 H.6. 59. —**$S.P. 2 Inſt. 3 58.— 4 8. b. Br. Preſenta- 


tion, pl. 46. —— Br. Plenarty, pl. 16, cites S. C. — And it was held, that if the Statute ſhall 


ſerve the Infant, yet the King ſpall not be bound moet for where by the ſame Statute Preſentment had 
and erjoy'd 6 Months by Lapſe ſhall bind, yer the King ſhall not be bound thereby, but ſhall have 
bo per 25 the 6 Months, by which the Defendant ainended his Plea. Br. * Impedit, pl. 
18, cites 8 : | 

A pet; bo feifea of an Advowſon, and granted the tevo next Preſentations to M. F. and his Heirs. The 
Church voided. JJ”. preſented and died. The Church voided again, and his Son and. Heir preſented where this 
is orly a Chattle ; and it was agreed, that this 1s an Uſurpation, which put the Party to his Writ of Right 
of Advow ſon at Common Law; but now' this is expreſvly aided by this Statute. Br, Quare Impedit, pl. 
14, cites 34 H. 6. 27 | 


f Nota (thoſe) hec eft illis heredibus, to thoſe Heirs that have the Reverſion of the Advowſon by De. 


ſcent; for the Preamble faith, Hzredes etiam five majores, ſive minores & c. And the Percloſe of this 


Branch is, Qualem hiberet ultimus Auteceſlor mijuſmodi hæredes c. So as this Statute doth hel p the 
| Heirof him in rhe Reterſſen, and not the Eeſſor himſelf; but the Heir of him in Remainder is not 


vithin the Purview of this Act. 2 Inſt. 399 4 
+ That is of Tenant by the Courteſy, 


judice the Heir in Tail by Reaſon of the Statute, Br. Quare Impedit, pl. 31, cites 43 E. 3. 24. 


The * ſame ſhall be obſirvel in Preſentments made unto Churches, being of * It a Feme 


_ the + Inheritance of Wives, what Trme they ſball be under the Power of Covert harh 


an Adyow- 


| their Huchands, Which muft be aided. by this Statute by the Remedy afores ſon iy fax. 
| | a | | 7." chaſe, ſhe is 


aid. 
/ not Mithin 


the Remedy of this Ack. 2 Iuſt. 360. — f This is intended of an Advowſon by Deſcent. 2 Iaſt. 360 


lo Religious Men, as Biſhops, Arohdencons, Parſons of Ghurches yand By this, Pre- 
0ther Dir Men, ſhall be atded by this Starute, in Caſe any having no Doi nd 
Right to preſent, do preſent unto Churches belonging to ä ee in View of _. 
— mn, | 
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- + 


at he may have a Quare Impedit, and allege a Preſentation in bim from «»hom 


enant i! Dower, or other wiſe for Life, or for Years, or in 
Fee Tail. 2 Inſt. 359; =—-— Uſurparion had hn Tenaht in Tail ſpall bind bimfelf for his Life, but not 
the Vue in Tail; for he 3s aided by the Statwte. Per Belk. Br. Quare Impedit, pl. 29, cites 43 K. 3. 
14. — If the Advow ſon was in Groſs, then the Preſentments are but Uſurpations, and ſhall not Pre- 
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Vacation, al- Dignities, Parſonages, or to Houſes of Religion, ar hat Time ſuch Houſs 
9 


_ z Prelacies, Spiritual Dignities, or Parſonages be vacant. 

and Inheritance is in Abeyance in Gremio Legis, et the Uſurper gaineth a Fee-Simple in the Advow 

ſon; like as if one entereth into Lands during the Vacation, and claim the ſame as his Inheritance bs 
aineth an Inheritance by Wrong; but yet, as the dying ſeiſed of Lands in that Caſe during the Vaem. 

tion ſhall not take away the Entry of the Succeſſor, no more ſhall the Uſurpation during the Vacation 

take away his Eight of Preſentation when the Church becomes void; and if he be diſturbed, he ſhall 

have his Quare Impedit. 2 Inſt. 360. See Supra. pag. 394, 595. 


So great Re- Sect. 2. Neither ſpall this Act be ſo largely underflood, That ſuch Perſons, 
ard the | 

Law hah © Surmiling, that Guardains of Heirs, Tenants in Tail, by the Courteſy, Te 

2 this Act nants in Dower, for Term of Life, or for Tears, or Husbands, which taintly 

provideth, have detended Pleas moved by them or againſt them, 

That by any | | | 

| nerd Words of this Act they ſhall not be avoided by Pretence of Faint Defence; quia Tudicia in Curia 

reddita pro Veritaie accipiuntur; & Judicia ſunt tanquam Juris dicta. 2 Inſt. 360. | 


Here is one Becauſe the M rn given in the King's Courts ſhall not be annulld Ly 
of r Mer this Statute, the Fudgment ſhall ſtand in his Force, until it be reverſed in 
88 Court of the King as erroneous, if Error be found. = e 
Law 5 That, | a IIS 1 | 3 | 3: | IN, W 
« judicia in Curia Regis reddita non adnihilentur, fed ſtent in ſuo Robore quouſque per Errorem 
aut Attinctam adnullentur. “ N a | 5 , 
Nihil tam conveniens eſt Naturali Æquitati unumquodq; diſſolvi eo ligamine, quo ligatum ef.” 
<« Intereſt Reipublicz res judicatas non reſcindi.” 2 Inſt. 360. 5 8 


Or by Afiſe ff Darrein Preſentment, or by Inqueſt by a Writ of Quare 


Impedit if it be paſſed, or be annulled by Attaint or Certification, which ſhall 


NY be freely granted. 1 e 

* This And ſometimes * when an Agreement is made between many claiming one 

Clauſe ex- Ad voſon, and inrolled before the 2 * in the Rolls or by Fine in this 
r 


E ; 
—_— de Form, That one ſhall preſent the firſt Time, and at the next Avoidance 


of Blood as to another, and the third Time another; aud ſo of many, in Ciſe there le 
Coparceners any, | TE . | | 
 thatareprivy 


in Blood; and if one of the Parties or his Heirs, or any Stranger uſurp in the Turn of another, the 


Party wrong'd is not driven to his Quare Impedit ; for ſo it may be, that the Quare Impedit, or Aſſiſe 
of Preſentment, may fail, and yet he may have Remedy by this Branch of the Act; for albeit there be 


a Plenarty by 6 Months, yet the Party may have a Scire facias upon the Roll or F ine, and therein re- 


cover the Preſentation and Damages. 2 Inſt. 362. 


cee (G. a) Aud when one has preſented, and had his Preſentation, which he ou bt to 
(H. a) K. a) have according to the Form of their Agreement and Line; and at the next 


that was Party to the ſaid Fine, or by ſome other in his Stead, 
It is provided, That from ng e they that be ſo diſturbed ſhall have no 
Need to ſue a Quare Impedit, but hall reſort to the Roll or Fine; 
And if the ſaid Concord or Agreement be found in the Roll or Fine, then 
the Sheriff ſhall be commanded, that he give Knowledge unto the Difturber, 
that he be ready at ſome ſport Day, containing the Space of 15 Days or 3 


Weeks, (as the Place happeneth to 'be far or near ) for to ſhew, if he can allege 


any Thing, wherefore the Party, that is diſturbed, ought not to preſent 


And if he come not, or peradventure doth come and can allege nothing to bar 


the Party of his Preſentation, by reaſon of any Deed made, written ſince the 
Fine was made or inrolled, he ſhall recover his Preſentation with his Da- 
Mayes. VV e = AG 


; No Da- Sect. 3. And if the 6 Months be not paſſed but the Preſentment be de- ih 
ages by reign'd within he ſaid Time, then Damages ſhall be awarded to the Half 


are to be re- Year's Value of the Church, 
covered but Aud if the Diſturber have not whereof he may recompence Damages, in 


that is Impe- x : 
ditor or Diſ- Years Impr iſonment, 


 *zainſt him Caſe where the Biſhop conferreth by Lapſe of Time, he ſhall be puniſhed by two 


| turber. 


for whoſe Remedy this Statute was ordained, fhall have the Recovery aforeſaid, 


| Avoidance, he to whom the ſecond Preſentation belongeth is diſturbed by any 


eh 


and rad 


6 ae. aca oe. a. A n - 
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covered but againſt him that is Impeditor or Diſturber. 2 Inſt 363. —— In a Quare Impedit againſt 
the Patron and Incumbent, the Plaintiff recovers the Advowſon Poſt ſemeſtre tempus ; and becauſe the J. 
unbent was Impeditor, for that he had counterpleaded the Title of the laintiff, therefore he recovered 
the Value for tevo Years as well againſt the Incumbent as the Patron, 2 Inſt. $63... 


And if the Advowſon be dereign'd within the Half Year, yet the Diſ- 
turber ſhall be puniſhed Ly the Impriſonment of Halt a Year. | 
2, ) Anne, cap. 18. Foraſmuch as the Pleading in a Olare Impedit is 
found very difficult, whereby many Patrons are either defeated of their Rights 
of Preſentation or put to great Charge and Trouble to recover their Right, which 
is occaſioned by the Law as it now is; For Remedy whereof, be it enaciel by 
the Olieen s moſt Excellent Majeſty, by and with the Advice and Conſent of 
the Lords Spiritual and Temporal, and Commons in Parliament aſſembled, and 
the Authority of the ſame, That no Uſurpation upon any Avoidance in any 
hurch, dnt; or other Ecelefraftical Promotion, ſpall diſplace the Eſtate or 
Intereſt of any Perſon entitled to the Advowſon or Patronage thereif, or turn 
it to a Right; but he or ſhe that would have a Right if no Uſurpation had 
been, may preſent or maintain his or her ©uare Impedit upon the next or any 


other Avoidance, (if diſturbed) notwithſtanding ſuch Uſurpation. 


(D. c) Upon what Thing Uſurpation may be. 


JI a Donative becomes void, and aſter a Stranger preſents 
thereto, and his Clerk 1s admitted, intticured and inducted, 
yet this ts not any Ulurpation to the true J2atron ; But all this is 
merely vold. Co. Litt. 344. . ER EY eons 
8. Tf the Drdinary deprives an Incumbent for Crime or other Watſ Comp, 
| Cauſe in which he ought ro give Notice thereof to the Patron, but he Ic. 8 o. 
does not give Notice thereof to the Patron, but after a Stranger pre- ne S G 
tents his Clerk, who is inſtituted and inducted, and 6 Months paſs; | 
it ſeems that this is an uſurpation upon the Patron; for tho' the see the sta- 
Ordinary ſhall not have any Advantage of any Lapſe without Mo- tare i 
tice, yet the Church of itſelf is void, and againſt Strangers the g (e. 
Patron is bound to take Notice of it at his Peril. See Trm. 44 2) Supra. 


El. B. N. Creexe and Baker's Cale, | Ps 
3. Ik my Clerk, being inſtituted and inducted, reſigns into the 
ands of the Ordinary by Covin between him, the Ordinary, and 
„S. of Purpole that J. S. ſhall preſent J. O. to the Intent, ro 
defeat me, the very Patron, of my Preſentation, AND J. S. preſents |. D. 
accordingly, and 6 Months pals, et this ſhall not be any Uſurpatton, 
becauſe the Ordinary hath not given to me any Motice of the Reſig- 
nation; for otherwiſe every one may be defrauded by ſuch Covenous 
Dealing. Tr. 40 El. B. between Lacon and the Bi/oop of Lincoln. 


Per Curiam. 


— $ 


1 


(E. ©) Uſurpation. If ht Ad or Thing will make an 
* Ulurpation, or put a Man out of Poſſeſſion. 


. IF a Man recovers in a Quare Impedit, and has Execution, every Br. Quare 
[ other is out of Poſſeſſion thereby. 9 H. 6. 57. 8 len, * 


7. cites 9. C. 
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Br. Quare 2. If a Man brings Quare Impedit againſt the Incumbent only ith. 
rao out the Patron and Recovers, and by Writ to the Biſhop the 4. 
Recovery a- bent is removed, and the Clerk of the Recoveror inſtituted, this ſhajj 
gainſt a ut the Patron out of Poſſeſfion tho he was no Party to the Suit, 
Strancer, 9 Oubitatur. 9. H. 6. 32+ 
* the Patron not named, ſhall not bind the Patron; quod nota. Br. Quare Impedit, pl. 47. 
cites 5 H. 4. 25. 37+ And Brooke ſays it appears elſewhere, that where the King or the Pope pre. 
ſents the Quare Impedit ſhall be againſt the Incumbent alone, and in other Caſes it ſhall be more 
commonly againſt the Patron and [ncumbent, or againſt the Patron alone, unleſs in Special Caſes, 
Br. Quare Impedit. pl. 47. 0 Fe 2 


3. If the Biſhop be a Difturber, no Laple ſhall incur by his Diſtur, 
bance, tho the Church be void by 6 Months. Tr. 3. Ja. B. B. be, 
tween Palmer and Smith. Beſolved per Curiam. : 

4. As it the Patron preſent tg the Biſhop, and he will not examine the 
Clerk but delays him, by which, the 6 Months paſs, yet na Lapſe ſhall 
incur to the Biſhop; Becaule he is a Diſturber, and this comes by 
his own Oiſturbance. Tr. 3. Ja. B. R. between Palmer and Smith, 

Reſolved per Curtam. 55 
5. Ika Stranger preſents to my Church being void without any 
Right or Title, but merely by Torr, but he preſents by Simony, and 

his Clerk is admitted, inſtituted, and inducted, and 6 Months pass, 
vet this is not any ulurpation to me; Becaule the 1D reſentation, 
Admiſſion, and Inſtitution are made vold by the Statute of 31 El. 
and the Preſentee is not Incumbenr de Facto. Co. Litt. 120. 


6. It 1 preſent my Clerk, hots admitted, and after another preſents and | 


 oufts my Preſentee without Title, Now, notwithitanding that Preſeutee wyll. 
not ſue Spoliation, yet I am not out 4 Poſſeſſion, but after the Death of my 

Preſentee I ſhall preſent again. Br. Conſultation. pl. 1. cites 44 E. 3. 34. 
Per Tank. e = 85 


4 In Scire facias-it was agreed, That if the King ſeiſes Advowſon of a 


prior Alien for War and Preſents, and after the Prior is reſtored, this does 
not put the Prior out of pofleſion, nor ſhall the Preſentment of the Guar- 
dianin Chivalry pur the Heir out of Poſſeſſion. ; For the Poſſeſſion of the 
King affirms the Title of the Prior Alien, and of the Heir; But the 
Heir nor the Prior Alien, ſhall not make Title by this Preſentation of the 
King. Br. kran cites 46 E. 3. 6. a as in 
8. Where the Defendant preſents 8 Fa Uoris, yet it ſhe has no. Right 

this does nor veſt Poſſeſſion in him. Br. Quare Impedit. pl. 108, cites 
9 Between Patrons, if one of them be preſented and admitted, and infi- 
ſtuted by the Ordinary, and is in by 6 Menths, this ſhall gain Poſſeſſion; 


Contra where he preſents a Clerk, and puts him in « ou without the Os. 


dinary; As where I have a Free Chapel, to which I may make Col lation, 


and put my Clerk in my ſelf without preſenting to the Biſhop, there if 
Man at an Avoidance puts in his Clerk who is in by 6 Months, this does 


not put me out of Poſleſſion, nor if he preſents him to the Ordinary, who 
admits and inſtitutes him . So where an Abbot is EleFive, and not pre- 


ſentable, there Preſentation does not gain Poſſeſſion, Per Markham, quod ; 


Danby conceſſit; but Newton held Contra, and that in thoſe Caſes of Pre- 
ſentation to the Biſhop, where the Clerk is admitted and inſtituted, he 1s 2 
clear Gainer of Poſſeſſion; otherwiſe itſeems clearly to be, where he puts 


him in Poſſeſſion of his own Authority, by which he continues till the 


6 Months paſs ; this does not gain Poffeſſion clearly as it feems, Contra 


of the Biſhop who makes Collation by Lapſe; For there 6 Months make 


Poſſeſſion. Br. Quare Impedir. pl. 83. cites 22 H. 6. 25. 
les ba tions to W. F. and his Heir, the Church voided, V. preſented and died, the 
if Tenant in Church voided again, and his Son and Heir preſented, whereas it is on!y 4 


Tail ofa Chattle; And it was agreed that this is a Uſurpation which puts the Party 
- Manor with + — — 8 NEEDS — —— ee 0 


ad. ml + wes 4 „ rs oy 


10. A Prior was ſeiſed of an Advowſon, and granted the 2 next Preſeuta- 


= N * 
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to his Writ of Right of Advowſon by the Common Law, but now this an Advow- 
is expreſly aided by the Statute of V. 2. That Uſurpations permitted by ſon appurte- 
Termors ſhall nor grieve him in the Reverſion, by which at the next A- jm 8797 
voidance the Prior preſented, and Iſſue was taken by the other, That the $;4ance, ©» 
Prior did not grant Modo & Forma &c. and would not ſtay the Matter dies, and the 
in Law. Br. Quare Impedit. pl. 14. cites 34 H. 6. 27. | Iſſue enters 


into the Ma- 
bor, then the Grant is void, as it ſeemed by 3 Rep. $1. And altho' ſuch Grantee preſents by Colour of 
ſuch Grant, yet that is a Uſurpation which ſhall bind. Noy. 143. Anon. | 


Preſentation. 


11. By the Poſſeſſion of the King by Preſentation, or by the Poſſeſſion No Preſenta- 
2 other Perſon by Preſentation, every other is out oft Poſſeſſion. Br. arte et 0 
. . 1 8 | 118 | 
uare Impedit. pl. 18. cites 35 H. 6. 59. | Hoy but that 
| | 5 | 5 ; | ewhich is a 
perfect Preſentation, and where the Incumbent continues by 6 Months; For 10 Preſentments within 6 Months 
mall not gain Poſſeſfion. Br. Quare Impedir. pl. 149. cites 12 H. 8. 1 —. P. it all the Clerks die 


vithin the 6 Months. Br. Preſentation pl. 23. cites 14 H. 8. 2. 


12. He who preſents himſelf by a Arange Name, where he is Patron and If J. N. 
takes, he ſhall be put out for Spoliation ; For he may pray the Ordinary bal the O., 
to admit him, but not prefent himſelt. Br. Quare Impedit. pl. 18. cites y 0 ad- 
H. 6. 39. | ny 3 im, 


which he does, 
| 5 | | „ 5 this does not 
ain Poſſeſhon ; For there is no Preſentation; For he cannot plead Plenarty of his own Preſentment ——— 
Ir, Preſentation, pl. 23. cites 14 H. 8. 2.——Br. Quare Impedit. pl. 86. cites 14 H. 8. 2. 29. ts 

13. If a Church becomes void, to which I hade Cauſe to preſent, and 4 
Stranger makes Preſentation, and his Clerk is inſtituted and inducted, againk 
whom a Stranger brings Oliare Impedit, and recovers, this Recovery thall 
not grieve me who am rightful Patron, and a Stranger to this Recovery 
&c. Agreed per tot. Cur. Keilw. 49 . 4 18 H. J. 3 OR 
14. It 2 Stranger preſents the very Fatron, t dis will not put him out of 
Poſſeſſion. Br. Preſentation pl. 23. cites 14 H.8. 2. . . 

15. It the Ordinary makes Collatio within 6 Months, this does not 
gain Poſſeſſion to the Succetlor ; For he has Colour as Ordinary; Contra, b res 28 
where he preſents without Colour. Note the Divertity. Br. Preſentation pl. am 
23. cites 14 H. 8. 2. n | | e _ ouſt the Pa- 

3 . : | | 5 | | tron of his 
Jo ; But Preſentation ith Admiſſion gains Poſſeſſion. Per Conisby and Fineux Ch. J. accordingly 


16. If a Man preſents himſelt, and is inducted, and dies, this does not $ it is of the 
toll che Action ot the very Patron; Bur he may haveQuare Impedir, and * | 
this does not gain Poffethon. Br. Preſentation pl. 23 cires 14 H. 8. 2. TE 

1. A 72055 was founded by the Name of Aule. Scholarium. Reginæ de 
Oxon, The Provyf of the ſaid College preſented to a Church being void 
by Name of the Provoſt of che Col lege of the Queen in Oxon, and omitted 
the Word (Scholarium) And it was held clearty by the Court, that this 
Preſentation thus made, by a contrary Name of their Foundation, ſhall 
make xo Uſurpation, nor gain any Patrotiage to rhemfelves ; for there 
was no ſuch Name of Incorporation as they preſented by, and ſo con- 
ſequently no Ufurpation thereby by them gatned. Bulft. 91. Mich. 8 
Jac. Dr, Ayray v Sir Richard Lovelace. : 

18. It was held by Bramꝑſton and Crooke:]. that a Naked Pre/cnt- 
ment without any Induttion, does not gain any Right, and the very Pa- 
tron by this is not put out of Poſſeſſion, but that it is the Inſtitution and 
Admiſſion by the Ordinary, which is a Judicial Aft; that makes the 
Uſurpation, and there is not any Intereſt gained before; for if there be 
4 Preſentation without Inſtirution, nothing is done, therefore if the 
Uſurpation is gained by the Inſtitution, which is fubſequent to the Pre- 
ſentation, rhe U furper in his Declaration cannot ſay that he was ſeiſed in 
Fee and preſented, which is precedent to the Act which makes the 

| — — mgm Cliurpation, 


a 
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Uſurpation, viz. the Inſtitution, And till Infticution no Eſtate is draun 
out of the Uſurpation; that if after Preſentation and before Inſtitution. 
the very Patron grants his Ad vowſon to a 127 75 the Grant is good 
tho” afterwards there be Inſtitution of the Clerk ot the Uſurper. And 
they ſaid that in Truth there cannot be an Uſurpation to gain the Fee 
till the Inſtitution, and by Relation, which is a Fiction in Law, it ſhall 
not be ſo taken; for Relation and Fiction is to preſerve, and to prevent 
Miſchief, and not to do a Tort, as the Caſe in Queſtion is. Bur Bark. 
ley and Jones held, That the Preſentation is the ſole Act of the Party 
which gains the Advowſon, and the Inſtitution is only a ſucceeding Ce. 
remony ; and when the Ceremony is performed, it ſhall have Relation to 
the precedent Act; and cited 6 E. 3. 41. b. that Preſentation in Time of 
War, and Inſtitution in Time of Peace, ſhall be an Uſurpation in Time 
of War. Et ſic pendet. Jo. 427. 428. Hill. 15 Car. B. R. in Caſe of 
Sir Henry Harper v. The Bailitts and Burgetles of Derby. 1 


— 


(F. c) : Uſurpation. For whom the Uſurpation ſhall be 


ſaid to be. 


Wag Comp. 1. | fo the King preſents in Right of his Ward, who has not any 
Inc.ovVo0. 207. 
cap. 13. cites 


ame Caſes, Mard by Uſtirpation, becauſe he has expreſsly preſented in his Right, 
. 42 E. 3+ 4+ b. 3 E. z. 14. b. Contra 22 E. 4. 9. b. | | 


2. So it ts of a Common Guardian. Contra 17 E. 3. 60. 7 h. 


| 4.26. b. 

Watſ. Comp. 3 J | 9 N. 
Inc. 8 vo. 207. ſeiſed; this ſhall be an Nlurpation for J. S. if Jam Procurator of 

cap. 13. cites J. S. 17 E. z. 60. 2 2 1 FN ones 

| 4. So tt ſhall be if J preſent as his Procurator, rho! I be not his 

>, Procurateoe.: 147 ©. 3; 00. Dt „ ps 

Watſ. Comp. 5, So if I my (elf am ſeiſed of an Advowſon, and I preſent as Pro- 
Inc. $10.20? curator to a Stranger, this ſhall be an Uſurpation upon my ſelf for the 

| © P. Ad. Stranger. 17 E. 3. 66. | | = . 

mitted per RE, | 5 3 3 3 "ay : | 

Cur. Ow. 142. in C. B. 42 Eliz. in the Caſe of Rudd v. Topſey. And upon the Reaſon thereof the 


principal Caſe there was ruled, viz. In a Quare Impedit, the Jury found that Edward Capell was 


ſeiſed of an Advowſon in Fee, and did let it to the Defendant for Years, and during the Leaſe he pre- 
ſented the Defendant ; and the Doubt was, Whether this was a Surrender or an Extinguiſhment. And 
it was held by all the Juſtices, That this could not be a Surrender, but is clearly an Extinguiſhment. 


S. P. co. 6 So ſhall it be, if L preſent as Attorney to a Stranger of an Ado 
Fh e ſon whereof J my ſelf am ſeiſed, this ſhall be an uſurpation for te 


putting my Stranger. 17 3. 60. b. 


. K 


Rang 


Poſſeſſion, becauſe the Patentce comes in by the Inſtitution and Induction of the Ordinary. 


— — — 


— 


S. P. By all 1. ; 1 DE King may uſur 42 E. 3. 4. b. | 3 E. * 15. D. 18 El. 
Gen aero 8 351, 22, and Cites Trin. 35 Þ, 8. The King map gain an 


except 


Windbam J. Advowſon by Preſentment, and ſSlenarty by ſix Months without 


For true it any Title. | A ſo againſt an Intant urchaſer . 

is that the mo | | 5 | 5 

King cannot do Wrong to any; but that which makes the Tort, and cauſes the Uſurpation, * 5 
e hn oh | | tunic 


Right to the Advowlon, this veſts the Inheritance in the 


Ik J preſent as Procurator to J. S. to a Church of which IL N. 


(G. 0 Uſurpation. as Perſon [may] uſurp. The Kin, | 


— 


— 
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\ fitution and Induction, which is not properly Tort, becauſe they are Judicial Acts. Sid. 163. Brown 
y. Spence. 1 | 

In Quare Impedit by the King, who counted that he himſelf was ſeiſed of the Adyowſon, and preſented 
his Clerk &c. who was Inſtituted &c. and after died, and he preſented again, and the Defendant di- 
ſturb'd him, the Defendant ſaid, That before the King preſented, or any Thing bad, 7 F. qavas ſeiſed &. and 
preſented, and bis Cerk inſtituted and inducted, and convey'd the Advowſon to himſelt by Grant of J. F. and 
after the Church voided, and M. F. inform'd the King that be bad Intereſt, by which the King preſented, 
and his Clerk was received and inſtituted &c. and after the Church voided again, and the Defendant pre- 
ſented, by Reaſon that he was within Age at the Time of the Preſentation of the King oy Ling hoc, that the King 
bad other Title but by the Information. And it was held that the King was in Poſſeſſion by Reaſon of his 


Preſentation ; and therefore ſee that the King may be an Uſurper. Br. Quare Impedit, pl. 18. cites 35 
H. 6. 59,_—_—-Þr. Prerog. pl. 6. cites S. Toa 1 hs peunty 


Preſentation. 


For whom. 


2, Tf the King preſents in Right of his Ward, who has not any _ (F.c) 
* to the Advowſon, this veſts the Inheritance in the Ward; for? 
he has erpreſsly preſented in his Right, and is an Ulurpation. Ergo 
42 E. 3. 4+ b. 43 E. 3.14. b. Contra 22 E. + 0, b. 5 
3. So ſhall it be in Caſe of a Common Guardian. Contra 7 p. 4. 
26. b. 17 E. 3. 60. e | „ 1 | 


6 


= 


(H. c) po may uſurp in Reſpect of the Eſtate. C9 
. IF a Yan ſeiſed of an Advowſon in Fee, grants che three next Hob 315. 
Avoidances ot the Church to J. S. and after the Church voids, %&=— 
and the Grantor himtelt preps and his Clerk Inſtituted and Inducted, or 35 — | 
tho' the Grantor himlelt has the Fee, ſo that he cannot gain a new Avoidance; 
Fee by an uſurpation, yet this ſhall be an uſurpatton as to the Gran: is all one in 
tee, by which the two other next Avoidances to him granted are u lotet 
turned to a Right; and lo becauſe he cannot have a Writ of Right, fo nave.» 
he is without Remedy for them. M. 16 Ja. B. between Sir Nilliam Writ of 
Eltwayes and Tailor. Per Curiam. Intratur. Contra. Co. Litt, Nicht dy 
on [makes it] no Uſurpation, and becaule he cannot uſurp upon neſs of his 5 
+ | | | ON . | 1 | (tate, an 


2 5 3 | | this Uſurpa- 
tion is not remedied by the Statute of W. 2. 5. And ſo his Right being remedyleſs, it is gone, and be 
in Reyerſion is ſeiſed in Fee diſcharg'd of this Grant, and having uſurp'd within the 6 Months, the In- 
tereſt does not continue divided in him; and if he dies, his Executor ſhall not have it but his Heir, for 
it is drown'd in the Reverſion; as if Tenant for Life be difſeis'd by him in Reverſion, and dies ſeis'd, 
this is a Deſcent of the Eſtate in Fee, and ſo the Reverſioner is ſeis d in Fee of the Ady ow ſon. Adjudged 
accordingly. But Hutton Contra; for he held that they were 3 ſeveral Intereſts, as if 3 ſeveral Grants 
had been made. Jo. 6. pl. 4 S. C. | Nd Sia e e e 


1 But D. 12 Car, B. between Legg and Sir Anthony Ager in Ejetc⸗ See Co. Litt. 
tione firmæ, adjudged per Curiam, that if Leflor of an Advowſon 2495.5 
uſurps upon his Leſſee for Years, that this ſhall not ouſt the Leſſee of ot pl. 1. next 
the next Turn, becauſe Leſſor cannot make any uſurpation upon above. 
himſelf for the Privity between them; and therefore this Preſenta⸗ 
A e ede Gnas 

| i ; n this Cale the ie 

Cale of Sir William Elkeajes and Tailour to be rd F TOY * - 


5 1 e | | H. e. 2) | 
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(H. c. 2) Vio ſhall be ſaid to be the Uſurper. 


1. IF a Head of a Corporation, by a wrong Name of Incorporation, pre- 
I ſents a Clerk, who 1s Admitted, Inſtituted and Inducted; the Part 
who is preſented ſhall not by the Preſentment be the Uſurper, becauſe 
the Preſentment as to him (being by a void Name of Incorporation) is 
void in itſelt, and he by this gains nothing at all (the Preſentation of 
him being by a contrary Name differing from the Name of the Founda- 
tion ;) but this Collation here by the Biſhop ſhall make Him to be the 
Uſurper. Per tor. Cur. 1 Bulit. gi. Mich. 8 Jac. Dr. Ayray v. Sir Ri- 

chard Lovelas. 7 GO | 


EEE 


. ö (I. c) Uſurpation. Upon whom. Upon the King. 


Or others. 
n ] F the King be ſeiſed of a Manor ro which an Advowſon is apper: 
vou ſon was 1 Dant, the Church becomes void, and a Stranger ulurps; this 


g al »4Ys 2P- , is not any Ulurpation as to the Inheritance; for the King may grant 
kh Iaheri. the Manor with the Advowion appendant, and the Patentee ſjall 


the Inheri- . , 
rance paſte preſent to the Avoidance. * Þobart's Reports 189. 
to the Gran- ED | | | 5 

tee, and is not made diſappendant, as in Caſe of a common Perſon ; for the K ing cannot be put out of Poſ. 
ſeſſion; but the Patentee ſhall not have Quare Impedit of the firft Diſturbance ; for that Preſentment, 
being a Choſe en Action, doth not paſs unlefs mentioned in his Grant. And if the Patentee brio 
Quure Impedit on the 2d Advoidance, he ſhall make his Title by the Preſentment of the King not 3 
ing Mention of the Uſurpation. - 3 Le. 17. pl. 41. Mich. 14 Eliz. Anon.- 3 Le.6r. pl. $9. Mich. 
18 Eliz. C. B. the S. C. in the ſame Words ——— Dal. 75. pl. 1. Anno 14 Eliz. S. C.—* Hob. 242. 


2. Bur a an map uſurp upon the Queen; For the Plenarty xc. is 
good Plea againſt her. 18 E. 3. 2. Adjudged, But there Quare, 
3. This Vſurpatton is only to the Preſentment. 
A Man may 4. A Wan may ulurp upon the King, and pur him to his Wric of 
uſurp upon Right. 18 E. 3. 16. 5 N 
the King, if | | Ee Or i no. OE 
his Clerk be received, as well as upon a common Perſon ; Quod Nota; and this puts the King out of 
Poſſeſſion. Br. Quare Impedir, pl. 39. cites Fitzh. ore Impedit 15 and 18 E. 3. 15 — But Brooke 
ſays it is ſaid elſewhere, that Lapſe mall not hold Place againſt the King; for Nullum Tempus Oc- 
currit Regi; and from hence it ſeems that the King may have Quare Impedit after the 6 Months, it 
| the Church be void, but if it be full by Prefentation, and no Patron nor Incumbent alive <vho may bs ſaid Diſturt- 
er, againſt whom the King may reccver, the King is put to bis Writ of Right of Advowſon ; Contra it ſeems 
where they are alive; for Plenarty is no Plea againſt the SS: er Cand. but Belk. contra. 
In Quare Impedit it is admitted, that 2 Preſentations ſhall put the King out of Poſſeſſion, and put 
him to his IWrit of Right of Advowſon. Br. Preſentation, pl. 9. cites 47 E. 3. 4. — And ſays, ſee 24 E. 5. 
37. That the King ſhall have Quare Impedit or Writ of Right of Advowſon, and ſome other Actions 
And Brooke ſays, from hence it ſeems that the King may be out of Poſſeſſion Ibid. Br. Preroga- 
tive, pl. 9 cites $ C. — Br. Quare Impedit, pl. 39- cites 8. C. and 21 E. 3. accordingly ——8. P. 
Br. Prerogative, pl. 110. cites 41 E. 3. 10. —Vaughan Ch. J. ſaid, That the Reaſon why te 
Uſarpations put the King out of Poſſeſſion is, that after the Death of the firſt Incumbent there is none 
againſt whom he may bring his Action. 2 Jo. 10. in Caſe of the King v. Jervice, cites Stam. Prer. 3. 
54. 62.— hut ſee pl 5. ORD | Vf. 1 


* $.C. ad- 5 A Pan cannot uſurp upon the King for the Inheritance and put 
pager. WE. him to his Writ of Right though he preſents twice. D. 13 Jd. B. 
the Opinion Contra adjudged between the Xing JIlaintiff, and the i a of Mir 
of Anderſon cheſter and Matthews Dekendants. 18 El. 351. 22. D. 28 0. 
Ch. J. there, 8. 24. 153. C0. 6. Creene 30. Cites P. 25 El. B. Intratur. M. 21, 

that theKing 2. El. Rot. 2218. between t Zeſcc and 7ardley.- Adjudged, that 
W or double or treble nſurpation by ſeveral Perſons does not i” wa 

| | — 3 | Fritan“ 


i 
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jeritance of the Advowſon out of the King; for it is permanent, and Right. bur 
18 not deveſted thereby. | —— 
rought in 
B. R. this Judgment was rever'ed, by the Opinion of Popham Ch. J. Yelverton, Williams, — Tan- 
held, Fenner being e contra; and they alleged two Reaſons, iſt. The Right of Patronage, and the 
Advowſon itſelf being an Inheritance in the Crown of Record, the Law fo protects ir, that by no Tort 
done by a Subject it can be diveſted ; For in Caſe of the King there ought to be the ſame Means to 
diveſt it out of the King, (viz. a Record) as there is to intitle him, and here is no Matter of Record 
inſt the K ing; For the Preſentation by a Subject is only Matter in Fact, which Act, though it is 
mixed with the judicial Act of the Biſhop, yet it ſhall not prejudice the King, in as much as it is 
grounded only 75 the Tort of the Subject. zdly, No Man can ſhew when and at what Time the Utur- 
ation upon the King commences; For there is no Doubt, but after the 6 Months paſſed from the Incum- 
cy he may well preſent; for Plenarty is no Plea againſt the King, & Nullum Tempus Occurrit 
Regi, and after ſuch Uſurpation upon the King, there is no doubt per Cur. but that the Patronage 
is yet in the King to grant. And they all held, that during the Life of the firſt Preſentee, there is no doubt 
but that the King may preſent, and then the Death of the Incumbent cannot make that an Uſurpation 
which was not ſo in his Life; for his Death is a Determination of the firſt Tort, which will rather 
aid than hurt the King. And per Tanheld, according to this Reſolution it was reſolved alfqgez & 24 
Eli: C B. in one Pardley's Caſe, though in that Caſe there was not any Induction, which was the 
Reaſon that the Opinion of the Judges was nor delivered in Point of Judgment, but all were of Opinion 
as they in this Court now are; and no Book in the Law is contra, but only a glancing Opinion in 43 E. 
3. 19E. z. and 18 E. 3. Yelv. go, 91. Trin. 4. Jac. B. R. the King v. I —— Noy. 18. S. C. 
© + Mos. 338. S. C.accordingly, o Name of Yardley v. Preſt wood. And. $1. pl. 147. S. C ac- 
cordingly.——— Cro. J. 123. S. C. accordingly, by Name of the King v. Champion. | 
wave Impedit by the King, the Defendant pleaded, that the Church was full the Day of the Writ pur- 
chaſed &c. and + his Counſel demanded Judgment of rhe Writ ; Et non Allocatnr againſt the King.“ 
And there it is agroed in a Manner, that Plenarty is no Plea againſt the King claiming in his own 
Right, or in another's Right, by which the Defendant alleged two Preſentments in bis Anceſtor one af ier 
another, to prove Uſurpation to put the King out of Poſſeſſion. And per Belknap clearly, this ſhall not ſerve 
2oainſt the King, by which Candiſh dared not demur, bur traverſed the Preſentment of the King. Br. 
* nana pl. 1. cites 43 E. 3 14——— VU ſurpation npon the King does not gain Poſſeſſion. Br. Quare 
1 pl. 28. cites 8. C. But Brooke ſays, Quære inde———— f Orig. is (Counſel de luy in Judg- 
ment &c.) . | * 2 | | 
In a ſpecial Verdict in Tre pos it was adjudged, That an (Jurpation on the King": Title by Preſenta- 
tion will put him out of Poſſeiſion, and he is but to bis rare [mpedit, and cannot preſent, till the In- 
cumbent is removed by Judgment. * But double or treble Uſurpations by ſeveral Perſons ſhall not 
gain the Inheritance of the Advowſon oat of the King; for that is permanent, and cannot be deveſt- 
ed. Whereas, as to Preſentation, the King may be put out of. Potleſhon, becau'e that is tranſitory. 
Adjudged 6 Rep. 3o. a. Trin. 44 Eliz. B. R. Green's Caſe. S. P. determined on a Writ of Error, 
Cro. J. 123. the King v. Champion, with this further Reafon, That the Kivg is put to his Action 
of Quare Impedit, becauſe Reaſon requires that the Church ſhould be ſerved ——Cro. J. 385, 
the King v. the Biſhop of Norwich. S. P. adjudged ——* Gro. El. 519. in Euſſey's Caſe. S. P. 


6. The Patentee of the Ring of an Advowſon preſents twice to the 
Church, and his Clerk is inſtituted and inducted where the Patent was AA 
void in Law, and * it did not paſs by the Patent, yet the Patentee + 151.7... 
has ſo gained the JIoffeſſion of the Advowlon by this uſurpation a 
ainſt all Strangers, that at the next Avoidance, i he be diſturbed, he 
may maintain againſt a Stranger, who makes no Title thereto, an Alſiſe 
of Darrein Preſentment. D. 18 El. 351. 22. Adjudged. | 
. An uſurpation may be upon a Feme Covert. 50 E. 3. 13. b. at Ifa Feme 
r Ro CR ie} | _ purchaſe an 
. Ce, oh | Fs ” Advowſon, 
and take a Husband, and the Church voids, and the Stranger does 1 and the Husband ſuffers an U- 
ſurpation &c. By this Uſurpation the Wife ſhall be out of Poſſeſſion after rhe 6 Months paſt, and 
ſhe ſhall be put to her Writ of Right of Advowſor if ſhe have preſented before; and if ſhe have 
not preſented, ſhe is without Remedy ; Bur otherwiſe it is, if the Feme hath an Advow ſon by 


Deſcent, or by Cour ſe ot Inheritance. F. N. B 34. (S.) 
3. Tf u Common Perſon-uſurps. upon the Ming, and his Clerk But theKing | 

is admitted, jnffituted and inducted, che King is put to his Quare hie Gua 

Impedit, and cannot preſent till the Incumhent is removed. Co. Impedir ar 


6. Greene 30. any Time 
e e | | F | during the 
Lives of the Patron and Incumbent or of the Incumbent only, tho” it be after the 6 Months. Br. Qua- 
re Impedit, pl. 39. cites 47 E. 3. If there be an Uſurpation upon the King by by a compleat Ple- 


narty, the King cannot preſent to the Church before he has 1emoved the Incumbent by Quare Impedit, 
leaff Contentions might grow in the Church between the ſeveral Claimers of the Ber chce, to the Diſ- 
turbance or Hindrance of Divine Service, and this was by the Common Law. But in that Caſe the 
King is only put out of “ as to the bringing of an Action, but the Inheritance of the Advowſon is not 
„%% % oooh: 


| . Alone * 9 „* 0 * , 
n * 4 a * — — a. et Fe 
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8. C. Jo 9. jt the Ward ot the King has an Adwowion in Groſs, whereot he 
426. by the fg ſeiled in Fee, but this is not found in the Office, and atter the 


Taro v. Church voids, though the King may preſent thereto without any 
the Bailiff Office thereof found, yet if a Stranger prelents, and his Clerk ig 
and Bur- in by 6 Months, and after the Heir ſues Livery, this is an Uſurpa: 
elles of tion upon the Heir ; For the King without ſuch Office had not any 
erb. «ho Poſſeſſion therein to protect the Inheritance of the Heir. Hill, 14 Car, 
Wierſdale, B. R. between Harper and Iierſdale in Mrit of Error upon a Judq: 
and there ment in Bank in Quare Jmpedit adjudged per Curiam. In⸗ 
ame Point fratur, | | | | | | 


was agreed; | | | | | 
beck the King for want of an Office found had not gained any particular Eſtate, and ſo this is ſuch Uſur- 
pation as will deveſt the whole Intereſt in the Adyowſon, and put the Heir out of Poſſeſſion. But if an 
Office be for nd in ſuch Caſe, and thereby the King intitled to the Advowſon during the Non-age of 
the Heir, and a Stranger preſents to an Avoidance happening after the Death of the Anceſtor and the 
Office pur d, this ſhall not deveſt the Reverſion out of the Heir; For tho' the Stranger has by his pre- 
ſenting gained the Poſſeſſion of the Advowſon Pro hac Vice, yet this does not deveſt the Eſtate of the 
King during the Nonage of the Heir; and if the Eſtate of the King was not deveſted out of him, 
the Inheritance ſhall not be; For fo long as the particular Leſſee or Grantee for Years, or the Lord 
by reaſon of Ward is in Poſſeſſion, the Reverſion ſhall not be deveſted or turned to a naked Right, 


10. If an Infant purchaſes an Advewſon, and Uſurpation is had npon 
Him, he ſhall not avoid it by Nonage ; For the Statute ſays, Per Negli— 


gentiam Cuſtodum, which is of an Infant who is in ty Deſcent ; For an | 


Infant and Feme Covert were bound by Uſurpation at Common Law at- 
ter 6 Months. Br. Coverture, pl. Jo. cites 35 H. 6. 62. 3 

4 Le. 20% 11. The King was ſeiſed of a Manor to which an Adtowſon was Ap- 

Ph. 339. pendant, and the Church being void, a Stranger preſented A. who was 

13 in by 6 Months unkncun to the Council of the King who afterwards 

S. C. Anon. granted the Manor with the Advowſon to V. R. Then A. died. It was 

held per Cur. that the Grantee ſhall preſent, becauſe the Advowſon 

was always appendant, and the Inheritance thereof pailed with it to 

the Grantee ; tor it was not made Diſappendant by this Ulurpation 


unto the King, though in the Caſe of a common Perſon it had been ſo, 


until he had continued it and made it appendant again by a Writ of 


Right of Advowſon. And it was agreed, that W. R. the King's Paten- 


tee ſhall have the next Avoidance, (though he could not have the pre- 
ſent Avoidance for want of being mentioned in his Granc) and in Qua. 
Imp. to be brought by him, he ſhall make his Title by the laſt Pre- 
ſentation of the King, without making Mention of the Preſentment of 
the Stranger. Hob. 140. pl. 192. Mich. 13 & 14 Eliz. Anon, 


12. It was held by all the Juſtices, That no Uſurpation can be upon 
. C. Sor. Mich. 18 & 19 Eliz. Grendon v. Biſhop 


Parſon — P 


of Lincoln. 


— (K. c) Uſurpation. Upon whom. I reſpeft of Eſtate. 
sv ifthe 1. IF two Jointenants are ſeiſed of an Advowſon, and the one pre- 


Advowſon ſents alone, pet this does not put the other out of Poſſeſſion. 


| beappendant, JH, ) Ja, B. between Kite and the Biſhop of Brito], Becaule the Or- 


| but it ſerves 


kor the  Dinary might have refuſed the Clerk, and by reaſon of their Joint 


others for Title. 2) P. 8. 11. b. : 


Title ir. 


Quare Impedit after his Death. Br. Preſentation al &c. pl. 1. cites 27 H. 8. 1. But he ſays, Quxz- 


re if it had been an Advowſon in Groſs. 


If one preſents alone, and his Clerk is inducted, the other 


is out of Poſſeſſion. Br. Quare Impedit, pl. 52. cites 11 H. 4. 54. per Hanke. And Brooke ſays, the | 


King's Attorney in 35 H. 8. agreed with Hanke clearly. 


2. So 


TT. 


* 
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2. So one Tenant in Common of an Advowſon preſents alone, 5r busen. 


is does not put the other out ok Poſſeſſion, Þ, 7 Ja. B. between 72% ?!- . 
25 and the Biſhop of Briſtol, icky 


uzre of 
this Point. 


3. One Coparcener cannot uſurp upon the other by preſenting alone Where cn 
without the other. 17 E. 3. 37. b. D. 7 Ja. B. 85 9 El. 259. Parcenr pre 
20. Dubttatur 15 E. 3. Allile Darrein Preſentment, 11. 9 E. 7, #5 


3. 39. . Coparcener, 
| FINS | HY this does not 
put her to her Writ of Right of Advowſon as Uſurpation made by a Stranger ſhall do, by reaſon ef 
the Privity, ſo that ſhe loſes nothing but this Turn, and ſhall have her Turn again when it comes 
to her Turn again Br. Quare Impedir, pl. 139. cites 22 E. 4. $.- S. P. Br. Quare Impedit, pl. 

157. cites 2 H 5. 14. So of Grantees of Coparceners. Br. Quare Impedit, pl. 13 | 
Jen Preſertaticns by one Coparcener ſhall not ouſt the cther of his Turn, tho' the 6 Months paſs; 
For there is Privity, and they claim by one and the ſame Title; per Brud. Ch. J. in C. B. Br. 3 
entation, pl. 23. cites 14 Hñ. 8. 2. | 5 


4. If two Coparceners make Partition to preſent by Turn, the one Fin. Law. 
may ulurp in the Turn ok the other, 30 E. 3. 15. . * 
5. Bur luch Ulurpation does not bind her — whom theuſurpa- Inc $7." 
tion is at her next Turn, butt that ſhe may prelent. | 214. Cap. 13, 

6. Ik 2 Coparceners make Partition in Chancery, or Make Compo- citcs 8 C. 
ſition by Fine to preſent by Turn, and after the one preſents in the Wart Comp. 
Turn of the other, yet this voth not put her out of Joffeſfion, but Ic vo. 
that ſhe may preſent to the nert Turn, and this by che Aid of che Sta- Cid, Fs. 
tureot Weſtminſter, 2 cap. 5. or by the Common Law. 33 E. 3. QUuare ” 
Impedit. 196. 1 5 1 8 

7. The Dean may ulurp upon the Chaper by preſenting alone, with- 
dut the Chapter, ro an Advowſon, whereot the Chapter is ſeiſed by 
vemſelves (8 it ſeems, tho both are ſpiritual Perſons, 1) E. 3. 


4 U. 2 . FD 
8. Tf 2 Churches are united and conſolidated in one by the Aſſent of "ly Dans 
both Patrons, AND it is agreed they ſhall preſent thereto Alternis Vict- cap. z. cites 
bus for ever, and after the one preſents in the Turn of the other, thts 8. CG. 
is an Vlurpation; For they are not like to Coparceners who are prtvy 
in Blood. D. 9. El. 259. 20. . 1 | 1 RIALY 

9. So if A. ſeiſed in Fee of a Manor, to which ah Advowſon is ap- * Fol 3:3. 
pendant, makes Compolition with B. by Fine to preſent by Turn; By ; 
this Compoſition the Advowſon ts appendant every 2d Turn, and if lac. 8% f. 
the one uſuirp upon the Turn of the other, this ſhall put him out of 21s. cap. 13. 
Preſentment ; Becauſe they are nor Privies in Blood ag Coparceners cites S. C. 
ate, nor in Eſtate, as Jointenants, or Tenants in Common are, D.259b. pl 2. 
©, 9. El, 259. 20, 1 | | EY > : | Es Tr 3: 
10. Ik Lam ſeiſed of an Advowſon, and preſent thereto as Procurator of E N B.;; 
J. S. this ſhall be an Uſurpation upon myſelf. 17 E. 3. 60. adzudged. O ) cites 


Ov. 142. Rudd v. Topſey. cites 17 E 3. 3. & 24H. 6. — See (K b) pl. 3. 


11. Tf a Man grants z next Avoidances to J. S. and after a Stranger g ee 
vſurps upon the firit Avoidance, this ſhall. be an Alurpation upon the 1 8,0% 
2dIvoivance, ſo that it is turned to a Right; and becauſe the Graty 2. cap. ;. 
tee cannot have a Writ of Right, he is without Remedy, P. 16. Ja, cicess 6 
B. between Sr illiam Ellis und Taylor. Per Curtam, So u here the 


| 33ͤö;Ü — 
himſelf uſurps upon the firſt Veidance. See (H. c) pl. 1. and the Notes there. But Ibid, pl. 2 is 
—: e | | | I Ro lm Wo gs 


dant are, and the Church voids, and the one preſents alone, this is 
not any uſurpatton to his Companion, but it is good Title at the 
nert Avoidance in a Quare Impedit to allege this Prelentment by 
the one to ſerve for both. 27 Þ. 8. oh OE 54 


12. Tf 2 Jointenants of a Manor, to which an Advowſon is appen- See pl. 1) 


7 * En 
— — - — ,,,, RR - - a 2 vos 


406 - Preſentation. 


pm —_— 


By the Com- 13. 13 E. 1. cap: 5. S. 5. Enacts, That when an Advowſon deſcends unto 
2 e if Parceners, he one preſents twice, and uſurps upon his Co-heir, yet He that 
for deſcend. Was negligent, ſhall not be clearly barred, but another Time ſhall have hit 
ed todivers Turn to preſent when it falls. 
Coparceners, 4 5 3 : 
if they cannot agree to preſent, the Eldeſt ſhall have the 1ſt Turn, and ſo every one according to Seniorit; 
and this Privilege extends not only to their Heirs, but to their Aſſignees, whether they have their Efate 
by Conveyance, or by Act in Law, as Tenant by the Curteſy, and therefore although the Coparcene,, 
do make Compoſition to preſent by Turn, this being no more than the Law appoints, (Expreſſio eorum 
qusæ tacite inſunt nihil operatur) they remain Coparceners of the Advowſon, and the Inherita 
the Advowſon is not divided; and notwithſtanding this Compoſition, they may =D in a Quare Impedit if 
any Stranger uſi us in the Turn of any of them; and the ſole Preſentation out of her Turn did not put her 
iſter out of Poſſeſhon in reſpect of the Privity ot Eſtate, no more than if one Coparcener takes the Ole 
Profits, 2 Inſt. 36 5. | | | „ 3 885 
This Law doth extend to Uſurpation by one Coparcener upon another as well before Partition as after. 2 
Int. 365. | DM . | eres, 


nce of 


14. A Man ſeiſed of a Manor with Advowſon appendant had Iſſue four 
Daughters, and died, and they made Partition of the Manor, and that 
each ſhould preſent by Turn in Degrees, as their Age was, by which the 
Eldeft commenced &c. and her Clerk was in, and after the Eldeſt died, her Hu 
within Age, and found by Office for the King, and he ſeiſed the Ward, and 
after the Church voided again, and the King preſented in Turn of the f. 

con Daughter And per Catesby the King preſented in Right of the {e- 
cond Daughter, and therefore his Preſentment in the Turn of the ſecond 
Daughter, does not put her to W ris of Right of Advowſon ; But to this 
Brian and Choke were ftrongly Contra, and that it was U ſurpation; For 
there is 20 Privity of the Partition in the King, and u Preſentation is in 
Jure Regis Proprio, as Lord, and never ſhall make Title to the Heir in 
Quare Impedit. Br. Quare Impedir. pl. 139. cites 22 E. 4. 8. 
15. Where there is a Corporation of Maſter and Confrerers, and the Ma 
ter preſents in his own Name, this will not put the Succetior out of Poſſeſ. 
ſion; For he cannot do à Tort to himſelf; per Fitzjames Juſtice; and 
all the Juſtices in B. R. were with the firſt Judgment. Br. Preſentation. 
p23 Lites 14 H. 8.2. „ 1 
16. If 2 Forntenants preſent one of themſelves, this does not gain Poſ- 
ſeſſion; For it is not & Preſentation, but a Prayer to be admitted. Per Fitu- 
| james. Br. Preſentation, pl. 23. cites 14 H. 8. 2. 5 
But if a 17. Where a Biſpop ſuffers an Uſurpation of a Church in Right of his 
bim be . Biſhoprick, it ſhall not bind his Succeffor, but himſelf only during his 
Purcheſo ®* Time; And it was reſolved by all, that Uſurpations hall bind the 
ſon, and ſuf- Biſhops who ſuffer them, but not their Succeſſors ; becauſe it is within the 
fers an Uſur- Statute 1 Eliz. which reftrains Altenations and Grants by Biſhops &c. 
3 _ And Judgment accordingly. Cro. J. 673. Mich. 21 Jac. B. R. Dalton 
bind bis Biſhop of Ely... : 1 ©: 
| Succeſſor. Per Hobart Ch. J. Ibid. 


Br. Error. 


„ 18. When one uſurps upon a Leſſee for Nears, this gains the Fee, and 
3 gg hues the true Patron our of Poſſeſſion; And though by the Starute of 


V. 2. cap. 5. he in Reverſion after the Leaſe may have a Onare Inpedit, 
when the Church is void, or may preſent, and if he does preſent, and his 
Clerk is admitted and inductea, then he is remitted, yet till it be recovered, 

or his Clerk be in, the Uſurper hath the Fee, and the Writ of Right lies 
agen . and that deſcends to his Heirs. Hutton. 66. Rudd. v. Biſlop 
of Lincoln. 5 pes ; 7 


4.0 
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(L. o Uſarpation. Upon whom. In what Caſes Uſur- 
pation * wpoy on? ſhall be upon others, at the Common « Se Gl. e) 
Law: 


1. IF Leſſee for Years, or Guardian, brings Quare Impedit, tho' t 

1 Defendant has Writ to the Biſhop — denne A. Ka 
Dian, and his Preſentee accepted, pet the Tenant of the Franktene- 
ment is not put out of oſſeſſion thereby. 50 E. 4. 14. b. Curia. F 

2, Ik 3 Coparceners make Partition to preſent by Turn, and the El- S P. Watſ. 
deſt uſurps in the Turn ot the Middlemoſt; this ſhall not be any uſur⸗ Comp, Inc, 
pation upon the Turn of the youngeſt, * 30 E. 3. 5. OHNE. 
| | Keilw. 1. 2 


cap. 13. cites 
Inſt, 365. 2H. 7. 4.5. 22 E. 4. 9. * This ſeems miſprinted for 30 E 3. (15) and is the Caſe of 
Sir Richard Talbot v. the Biſhop of Hereford, | _ . 3- (15) 20 


3. [So] ik 3 Coparceners are, and the Eldeſt preſents in her Turn The Court 
without Partition, and Atter a Stranger uſurps in the Turn of the ſe- ne 
cond, pet this is not any Ulurpation as to the zd or xt Coparcener, % ,; /j- 
but only to the 2d, 12 0. 7. Kell, 1. Per Curiam. Lee and 
85 | | 2 would not 
rmit a ſpecial Verdict upon the Motion of Serjeant Maynard, but a Cafe was made of it for the Con- 
ſideration of the Judges 2 Vent. 39. Paſch. 35 Car. 2. C. B. Anon. — Watſ Comp. Inc. 8vo. 214. 
cap. 13. cites Same Caſes. And Dr. Watſon ſays the Caſe of Vent. ſeems to be upon this Reaſon that 
Partition. and cites made of an Advowſon does not fever the Right and Inheritance thereof, but is only 
of the Poſſeſſion. and cites 2 Co. 87. Corbet's Caſe ; therefore the Inheritance remaining intire, an 
Uſurpation a Severance in the Tarn of one Coparcener, gains the whole Inheritance by Wrong till 
avoided, andconſequently muſt put all the Coparceners out of Poſſeſſion. | | | 


4. So had it been, tho“ Partition had been made to preſent by Turn. See (M. c) 
5. If Tenant for Life, the Remainder over in Fee ſuffers Uſurpation, and 

the Tenant for Lite dies, he in Remainder has no Remedy tor this 

Uſurpation, Br. Quare Impedit, pl. 162. cites 16 E. 3, . 

6. An Advowſon deſcended to 3 Coparceners Infants, aud befure Pre- And tho' up- 

ſentment by any of them, a Stranger uſurps, it ſeemed to the Court that on a Die 

Uſurpation ſhould be «por all; tor one Right deſcended to them, and rwe 

they may join in the Preſentment. 21 E. 3. 31. )) 


Rs | | „ | 7. Bldeft may 
preſent, yet it is but a Privilege which the Eldeſt Daughter may waive. Trin. 20 Car. 1. C B. Rot. 
1849. Hoy v. Blevy. | N | | 5 | Do 


8 


2 "IIS ä 4 - Am 
— 


(M. c) Uſurpations. Defeating of Uſurpations. 


Y E the Diſſeiſor of a Manor to which an Advowſon is appendant, Pr. Quare 
I preſents to the Advowſon, and his Clerk ts Inducted, and after PN pl. 
Difleitee re-enters, at the next Avoidance he ma preſent ; for this de⸗ $'c.__ 
feats the Weſie Polleſſton and Alurpatton. 3 0. 4. 8. f 14 H. 6, 16. f Hr. Preſen 


— | n | | | | tation, pl. 31. 
cites 8S C.——For the Advowſon never was diſappendant; and by the Re-entry of the Diſſeiiee all 
Neſne Eſtates are defeated, and the Diſſeiſee remitted. Per Fulth, Which was neither denied by the 
Iller, nor affirm'd. Br. Preſentation, pl. 32. cites 14 H. 6. 24. It was ſaid for Law, that by his 
peck he has recontinued the Manor, and is Advowſon was always appendant, and ſo remained after 
the Regreſs ; but contra of Advowſon in groſs. Br. Quare Impedir, pl. 107. cites 14 H. C 15. 


2, But if he re-enters within the 6 Months, his Preſentee ſhall be re- on 
ceived, and the other ouſted, (It ſeems it is intended upon RE- ;. i Nature 
tovery in Quare Jmpedit.) 14 B. 6. 24. Quare. of a Re-entry 


and 


——_— — 
— 
— 
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and Uſurpation by one that hath a former Right, but which was uſurp'd upon, ſhall work a Remitte, 
Cart. 44. Cornwallis v. Hood. | ns 


| : | ; in * 
8 5 * otherwiſe it is [of] Advowſon in groſs. * 3 ). 4. 8, 14 h. 29 
* Br. Quare Impedit, pl. 45. cites S. C. | = = 
F. N. B. 34. 4. Ik a Feme ſuffers an Uſurpation upon her Advowſon, and after ſhe 
(5) _ e takes Baron, who preſents to the next avoidance in Right of the Feme 
Nos Be Clerk 1 this velts the Polleſſion in the Feme. 14 h. [ 
6, 2 XIE. | U 
Watſ Comp. + A the Patron of an Advowſon creates a Vicarage out of it lau. 
Inc.8v0. 240. fully, and after a Stranger uſurps upon him in the Partonage, and utter K 
cap. 135 that in the Vicarage, and then the Patron recovers the Advowton in 
Writ of Right, pet this ſhall not defeat the nſurpation in the Vicar⸗ 
age, becaule the Vicarage is not append ant to the 4dvowlſon, as it 
is implied by the Cale; for this is put to prove it. 17 E. 3. 51, b. 1 
Curia. (It is to be admitted here, that the Patron of the Parlon⸗ 
IE _ anets Pang of the Vicarage.) ” EE 
Watſ Comp. 6, Ik an Advowſon deſcends upon 2 Coparceners, and after an 
Inc.8v0. 239. Uſurpation is made upon the one who dies without Iſſue, by which her ; 
240. <aP- 13- Right deſcends to the other Coparceners, this ſhall defeat the niſur 
but adds Patton; becauſe the cannot have Action of Parcel of the Advowſan be: 
Quare. ing ſeiſed of the Remnant. 17 E. 3. 22. 555 
Sce (L. c 7. Ik 3 Coparceners are of an Advowſon, and the eldeſt preſents in | 


pl 3—— her Turn without Partition, and after a Stranger uſurps upon the Tum 
: r a of the zd, and afterwards the zu preſents in her Turn, thts reinits the 
229 cap 15. 2D again, ſo that ſhe ſhall preſent again when it comes to her Turn; 
dtes S. C. for their Right is joint, and fo the Uſurpation being avoided by one, 
If an Ad- 8. The Law would be the ſame tho? there was a Partition, becauſe 
22 de- the Partition doth not ſever the Inheritance; for they ſhall join in 
*  Eovarceners, Writ of Right, and the Partition is only as to the Poſſellion. Con: 
and they tra 12 H. 7, Kell. „C Oe} . 
make Parti- 3 3 3 VE 1 N 7 
tion to preſent by Turns, and the 2d preſents when the 2d ought, for that Time the Preſentment is 
rone, but when it comes to his Turn again he ſhall preſent. 4 Le. 222. pl. 356. cites 22 E. 4. 
der Brian. | CG: 8 | 


9. A Manor with Advcwſon appendant deſcends to an Inſaut, who ſuffers 

 Uſurpation, and after makes Feoff ment of the Manor cum pertinentits ; the 

Feoffee has no Remedy for the Uſurpation. Br. Quare Impedit, pl. 

| 162. cites 16 E. 3. 35 „ Neo | 

| Jndgment 10. If a Recovery in Quare Impedit be within fix Months againſt 

Ir * the Incumbenr, he is removed by the Judgment ; ſo that if the Re- 

brought coverer ſuffers the Incumbent by Agreement to continue Incumbent during his 

' after the 6 Life, yet his Patronage is reveſted by the ſudgment. Per Coke, Dode- 

ent hi, ſhall ridge and Haughton. Roll. R. 213. Trin. 13 Jac. B. R. Harris . 

os Ale BE Auitin. JJ in foo ot ”— = . 

| e Per Coke Ch. J. but he ſays he will not call it a Remitter. Roll. R. 214. in Caſe of Har- 

EP - kr endl ß a IS WiSioide . | 


11. Pemberton took this Difference, where the King has a good Title, no 
ann; againſt his Clerk ſhall affect the King's Title; for he ſhall not 
be prejudiced by a Recovery, to which he is no Party, If the King 
have a defea/ible Title, as by Uſurpation, there if the rightful Patron re- 

cover againſt the King's Incumbent, the King's Title ſhall be bound, 
tho” he be not a Party; For his Title having no other Foundation than a 
Preſentation, when that is once avoided the King's Title falls together 
with it. But tho' the King's Title be only by Uſurpation, yer a Re- 
covery againſt his Clerk by a Stranger, that has nothing to do with it; 

_ ſhall not prejudice the Ring; Covin may be betwixt them, and the King 
be rriced. And North Ch. J. ſaid, He was clearly of Opinion, That the 


. * 59 
Fing 0 


et 


* 


—— 
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King's Title by Uſurpation ſhould be avoided by a Recovery againſt his - 
Clerk, tho' the Recoveror were a mere Stranger. Mod. 255, 256. Trin. 
29 Car. 2. C. B. the King v. Thornborough and Studley. b 


_—_— 
6 


* (M. c. 2) [Deſeated by] Remitter. ace 
, | | þ: 1 
[1,] 9. N a Man uſurps upon me, and at the next Avoidance J uſurp (51 c) 1 1, 
I upon him, J am remitted to my ancient Right, and the "7 8 = 
yſurpation upon me defeated, 17 E. z. 3). vw. (owe 
Roll, and the Pleas go on 9, 10 &c but to prevent Confuſion, I have added a Letter, es e's the 
Number of the Pleas, yet ſo as as the old Numbers appear at the ſame Time. | 1 


So if the King uſurps apon me, and I uſurp upon him again, and pretent, and my Clerk is in by 6 


Months, I am row remitted ; And ſo it was adjudg d in Dyer's Time, upon Fithherbert's Caſe ; becauſe 
his Clerk was legally in by 6 Months, and ſo a Remitter, which ſhall hind the King. Per Coke Ch. J. 
z Bulſt. 38. Triu. 13 Jac. in the Caſe of Harris v Auſtin. 4 | | 


[2.] 10. Ik an Advowſon be aſſign'd to 2 Oaughters Coparceners * Watſ, 
in Chancery, ant the El deſt atter preſents to the * next Avoidance, this ng Inc. 
ſhall be in her ancient Right, and not by uſurpation, becauſe the firſt "7.2 ;.., 
Preientment ot Right beiongs to her; and this thall avoid rhe Aſſign- S. C. bur 
ment in Chancery. 17 E. 3. 30. 38. Adhudg d. = Dock 
| | | | Mus | \rypoſes t 
Preſentment of the Eldeſt to be contrary to the Alignment. 


C3.] 11, If a Ban uſurps upon me, and his Clerk is in by 6 Months, 
and after I bring a Quare Impedit againit Patron and Incumbent, ann 
they do not plead Plenarry by 6 Months, but J recover upon Non ſum 
Intormarus pleaded, I am by this remitted. M. 12 Ja. B. between 
Auſtin and Harris. Per Curiam. Trin. 13 Ja. B. R. Same Cale, 


4.] 12. So the Law wauld be tha J was a Purchaſor of the Ad- If 4 purcha- 


yowſon, and never pretented before the uturpation. M. 12 Ja. B. 3 of 
Oubitatur, Py (Reports.] Cr. 13 Ja. B. R. Same Cale. or any | 


Preſentation 


had by him, ancther uſurps upon A. and preſents, and A. brings a Quare Impedit after the 6 Months, and 


a Plea of Non ſum Informatus is enter'd for the Incumbent, the Advowſon is hereby reveſted; for here 
was but a Remedileſs Right, and if you will not take Advantage of it, A. ſhall hereby have his Right 


Fan A. had a Right, and 1244 Judgment to recover that to which he hal a Right, his Right 


all thereby be recovered. Per 
v. Auſtin. | 


| (5.] 13. Tf J [am] ſeiled of an Advowſon, and after the Church The Rigs 
voids the King preſents by Uſurparion, and 6 Months paſs, and atter by Uſaroa- 


ke Ch. J. 3 Bulſt. 46. Trin. 13 Jac, B. R. in the Caſe of Harris 


I bring a Quare Impedit againſt the Incumbent of the Ring, who does tion, the Pa. 
not take Advantage of the Plenarty, but upon Non tum.Intormarus tron by this 


pleaded J recover, J ſhall thereby be remitted. M. 12. Ja. B. be- Recover, 
Tween Auſtin and Harris. r. 13 Ja. B. N. Same Cale, is remitted. 
Right, and Judgment accordingly. Brownl 165. Paſch. 12 Jac. S. C. by Name of Auſtin v. the Biſhop 


ef London & al. —— 3 Bulſt. 36. S. C. by Name of Harris v. Auſten. — Roll. K. 210. S. C. 


($4) 24. Bur otherwiſe it would be, if J am a Purchafor of the TA 
Jdv0vfon, and the King ulurps before any reſentment by me, and 8 
6 Bonths pals before the Quare Impedit brought againit the In⸗ us. . 
(un2cnt, and after J recover in a Quare Impedit brought after the s. C. vy 
v P63ths pals'd againſt the Jucumbent upon Hon ſtun Intdrmatus Nome of 
Neabed, without taking Advantage of the Plenarty, J ſhall not be ua 


teuttten; becauſe by the Uſurpation and 6 Months ber J have Rell Kare. 


dut a Zemedileſs Right, without any Action to recover it, and the s. C. 
Ling g not Party to the Action. M. 12 Ja. B. between Ai» ann 
Itrris, Tr. 13 B. N. Same Caſe, : 


5 L ia il 


to his ancient 
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7. J 15. If A. ſeiſed in Fee of 6 Acres, to which ant ADVowſon i; 
appendant, dies ſeiſed, and this deſcends to B. and a ter A. is attainted 
ot Treaſon by Act ot Parliament, by which the King ſeiſes the 6 Acre; 
and he ſo ſeiled, the Church volds, and J. S. uſurps upon the King; 
and after the Act ot Parliament is repealed, and B. reſtored, hy which 
he enters into the 6 Acres, and after the Church voids ; the ſaid Nu 
pation continues not defeated by the Repeal of tye Act of Parliament, 

10 that B. nor his Feoffee of the 6 Acres cannot maintain a Quare 
Impedit agatift J. S. who uſurped betore, if he diſturos them, O, 
[8.] 16, Ak A. uturps upon B. a Purchator of an Advowſon in Fee 
and the Clerk of A. is in by 6 Months, and after the Church voids 
and B. preſents C. and he thereupon ts inſtituted and indufted ; bur a. 
brings Quare Impedit againſt B. and C. This is no Remitter to B. the 

Writ being brought within the 6 Months; kor during this Time 

that the Clerk is to be removed by the Writ, this is not any Remit: 

ter. I. 14 Car. B. R. between Harper und Hierſdale. Ydjudg) 

Per Curiam, in Writ of Error upon a Judgment in a Quare Jy: 
pedit in "Bank Jntratur. 


Roll. R 214. 9. If Tenant in Tail be diſturbed, and where he ought to have a Quare 


8. C. cited Ipods he brings a Writ De Droit D'Advow ſon, and in this recovers, he 


8 Tb s. ſhall be in by Force of the Tail, and not in Fee-Simple, norwith. 
C.— ſtanding the Giſt of the Action be ſo; tor where a Judgment and my 


If Tenant Right do meet together, I ſhall be in in my Right. Per Coke Ch. J.; 


” in Tail of a Bulſt. 46, 47. in the Caſe of Harris v. Auſtin, cites 4 E. 3. F. 19. by 


Manor, unto Wi by. 


which an 


Advowſon is 


appendant, diſcontinue the Manor in Eee with the Advowſon, and after the Diſcontinuor granteth the 


Advou ſon unto another in Fee, and afterwards doth re- infeoff rhe Tenant in Tail of the Manor, who 


dieth ſeiſed of the Manor; his Heir ſhall preſent unto the Advowſon when it ſhall happen void; And if 
he be diſturbed, he ſhall have a Quare Impedit, becauſe he is remitted unto the Manor, and hath not 
Remedy to come at the Adyowſon. F. N. B 35. (B) cites 29 H. 6. Quare Impedit 79. | 


8. C. cited 10. Where the King recited, That whereas he had recovered an Advou- 
2 Coke fon by Default in a Quare Impedit againſt a Stranger, which Advowſon 
h. J. as was lawfully appropriated to the Abbot long Time before this Recovery, and atier 


mentioned 


by Huſſey; the King, by his Letters Patents reciting the Recovery, grants the Ad- 
but Coke vowſon to the Abbot and his Succeſſors, it was adjudg'd that the Abbot 


nul Pole A ihould not be in by the King, but by his ancient Right in his Remitter 
Sg” 


but cannot according to their Appropriation, and not by the laſt Grant; becaule the 


6nd the Caſe Letters Patents recited, that they had other Right before the Recovery. 


46. in the | 


_ there. 3Bull: Per Hulley Ch. J. 21. E. 4. 49. 4. Cites it as adjudged 32 E. 3. 
Caſe of Harris and Auſtin. 9 | | 55 | 1 


Roll. R214. 11. If the King uſurps upon J. S. and afterwards by his Letters Pa- 
S C cited rents grants this unto him again, this Judicial Patent, reciting his ancient 
hey _ Right, ſhall reveſt this in him, and he ſhall be in again in his ancient 
N Right. As where he uſurped by Preſentation to the Advowſon of a Houle 
of Religion, and after wards, reciting the ancient Right of the Abbor, 
grants this Advowſon again to him and to his Succeſſors ſor ever; the 
Abbot, by this grants is in again in his ancient Right. Per Coke, Ch.]. 
: 5 Hl 46. in the Caſe of Harris v. Auſtin. cites it as adjudg'd 2 "WM 

5. f. 10. e N 


Br. Preſen- 12. If Husband and Wife preſent to an Advowſon in the Right of the 


tation. pl 57. Nie, which is appendant unto a Manor of the Wife's, and afterwards the 


| 2 lors Husband aliens one Acre, Parcel of the Manor, with the Ad vowſon in Fee 


makes a to a Stranger, and dies, and the ab ra preſents and aliens the Acre to 

Quzre. another in Fee, ſaving the Advowſon to himſelf, and then the Church voids, 

—_ __ » the Wife ſhall preſent; and if the be diſturbed, ſhe ſhall have an _ ot 
„ „ 3 arrein 


WW 2 — 
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PDarrein Preſentment, becauſe the Advowſon was ſevered from the Acre; 

but if the Advowſon were appendant to the Acre, then the Wife ought 

to recover the Acre before ſhe preſent to the Advowſon. F. N. B. 32. &) 
13. If a Man traverſe an Office found of a Manor, unto which an Ad. K's or in that 

wow/on is appendant, and upon the Zraverſe * the King leaſes the Manor 28 

unto him who tendered the Traverſe, without mentioning the Adyow- amounts to « 

— and aſterwards the Church voids, he who rendered the Traverſe Reſtitution ; 
| 


{hall have the Preſentment, if the Traverſe be found for him. F. N. B. but if the 

(P) | | K ing ſeiſes a 
34. ; | Priory alien, 
and ſeaſes the Priory to Farm during the War, without mentioning the Advow ſon, the King ſhall have 
it. F. N. B. 34 (P) in the Notes there. (f) cites 29 E. z. 18. (or 98) 05 


14. Where an Infant has an Advowſon by Deſcent, and the Church 8. C. cited 
voids, and he, who hath Title Paramount, uſurps and preſents unto the ſame * 33. 
Church, and the 6 Months do paſs; he is remitted by this Uſurpation, B. R. * 
and the Infant our of Poſſeſſion, and without Remedy by that Uſurpation. Cate of Wade 
F. N. B. 35. (M) e eee | v. Preſthall. 

15. Two ſeveral Purchaſors are of the Rever/ion in Fee of an Advowſon 
ug a grant of the next Avoidance, An Avoidance happens, and by Confe- 

eracy one of the Purchaſors preſents in the Turn of the Grantee of the next 
Avoidance ; but upon a Bill by the other Purchaſor, tas decreed, that no 
Benefit ſhould be had by this Uſurparion, fo as to defeat the Plaintiff 's Title, 
nor ſhould it be given in Evidence againſt him at a Trial at Law, which 
was then order d. N. Ch. R. 4. Paſch. 3 Car. Markhall v. Hide. 


& 
— 


A Glare 
N 8 | | : | . ; ; | |; 6 ; : | | a Treſpaſs, 
i A Quare Impedit lies of a Donative, and the Brit ſhall be aud wall 


5 one witha 


Quod permittat ipſum preſentare ad Eecleſiam cc. and Declare nj... >... 


the Special Matter in his Declaration. Co. Litt. 344 Ferment. 
| The Writ 


of Right of Advowſon complains of the Deforcement of the whole Advowſon ; The Quare Impedir and 


Darrein Preſentnient complain only of a Chattel, viz. of the preſent Avoidance. Jenk. 13. pl. 23. ——— 
On a Writ of Error upon a Judgment in a Quare Impedit brought out of Ireland, Exception was taken 


amongſt others, That the Writ of Error was Quia cum &c. per breve noſtrum de Quare Impedit; 


| Whereas the Words of the Writ are, Quod permittat ipſum preſentare Sc. And there is no ſuch Writ as 
Ohare Impedit ; But it was anſwered, That Bracton 246, 247 diſtinguiſhes betweerrthe W rits of Quod 
Permittat and Quare Impedit, "That Quod permittat was either an old antiquated Writ, or taken away 
by ſome old Statute now loft, and cited the Statute 13 E. 1. cap. 5. and Maynard's E. 2. fol. 300 Mich. 
10. E 2 to prove that there never was ſuch a Writ as Quod permitrat ; That in all Judicial Records ir 
is called a Quare Impedit, ard ſo in Writs of Enquiry, and fo in Writs to the Biſhop for admittin 

Clerks, and cited ſeveral other Books. And per Cur. as to the Fury the Writ Quare Impedit inſtead 5 
Quod permittat, the Fact is, That there was formerly a Writ of Quare Impedit, now out of Uſe; 
And the Writ Quod permittat is now erroneouſly called by the Name of Quare Impedir ; This Error 
has prevailed in judicial W rits and Acts of Parliament, but never yet in Writs of Error; However, 
it being become now a legal Name, the Writ of Error ought not to be diſallowed for uſing of it. 
10 Mod. 308. &c. Paſch. 1 Geo. B. K. the King v. the Biſhop of Meath, gg 


3. 13K 1. cap. 5. Sed. 4. Enacts, That “ from henceforth | Writs ball * Ir appear- | 
and by.6 E. * 


le grauted for + Chapels, Prebends, I Vicarages, Hoſpitals, Abbies, sti pere, 
Friories, aud other Hoilſes which be of the Advoywſens of other Men that 3. that be- 
have not been uſed to be granted before, SPY HEE | {rs this Act 
9 | | | | rits did 


not lie de Capellis Prebendis &c. and yet it is adjudged in 14 Hf. 3. which was long before this Statute 
that a Quare Yds did lie of a Chapel; and it was reſolved in Parliament, Hill. 19 H. 3; Quod nulla 
Aſſiſa ultimæ Præ entationis capiatur de Ecclefiis Prebendatus, nec de Prebendis; but now this Act hath 
made it clear, and the Writ ſhall be Ad Capellam. & 2 Inſt. 363, 364. | 


ſt. 363, 364. 18 
I. That is, Writs of Advowſon, Quare Impedit, and Aſſiſe of Darrein Preſentment, which in this 


Act had been ramed before 2 Inſt. 364. 

+ A Quare Impedit Jay of a Chapel at Common Law. F. N. B. : 
24 H. 3. Quare Impedit. 183. — And ſo it did of a Prebend. F. N. B. 3 3. (c) in the Notes there (e) 
enes 13 R. 2. Brief 643. | 85 | * 


(N. c) * Quare Impedit. Of what Thing it lies. die Nane 


33 (C) in the Notes there (e) cites 


"= AY 1 " — * 4 * 2 
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As to the Word (Chapel) When the Queſtion was, Whether it were Eccleſia, aut Capella Pertineng 
ad Matricem Eccleſiam, the Iſſue was, Whether it had Baptiſterium & Sepulturam; For if it had the 
Adminſtration of Sacraments and Sepulture, it was in Law adjudged a Church. Trin. 20 E. 1 
Rot. 177. in Quare Impedit Ric* de Smith's Caſe. Mich. 21. E. 1. in Banco. Rot. 1. Hertf, Prior de 
Elies Caſe, Hill. 8 E. 1 in Banco, Roger de Bigod, and Count de Nolfte's Cafe. Hill 8 E. 2. co. 
ram Rege Cornub. pro Capella Sancti Berione. A Capella venit Capellania; Rot Cart. 26. Nov. An. 28 
H. 3. in Cart' Fact Will, Oxon. Epiſcopo & Capellan' ut mo Mich.32 E. 1. Coram Rege Gloc', Ca. 
1 ſancti Oſwaldi Prioratus, Sancti Oſwaldi de Gloc' quæ eſt de Libera Capellania Noſtra. 2 
Inſt, 363. 193 55 1 | 

If . of a Chapel preſent unto it by the Name of a Church, and the Clerk be inſtituted and induct. 
ed thereunto &c. it hath loft the Name of a Chapel. 2 Inſt 364. ; 

[| Quare Impedit was brought by a Prebendary of an Avoidance of a Vicarage, which was appendgyt 1 
| bis Prebend, Quod nota. Br. Quare Impedit. pl. 95. cites 24 E. 01 26 Br. Preſentation. pl. 26. cites 


| 32, 35* 


in Banco 


24 E. 3. 26.8. P. Br. Quare Impedit. pl. 156. cites F. N. B. 


It wasob- 3. Quare Impedit lies of an Archdeacoury. Br. Quare Impedit. pl. 100. 
We Klee cites 24 E. 3. 42. = . 


dit does not Jie of an Archdeaconry-ſhip; For it is not local, nor any Indenture made thereof, bur it is | 


only a Matter of Function, but it was not allowed; For an Archdeacon hath Locum in Choro; And by 
the Statute a Qoare Impedit lies of a Chapel, and by Equity thereof, of a Prebend. Le. 205. Trin. zi. 
Eliz. C. B. Smallwood v. the biſhop of Lichfield — Ow. 99. S. C. by Name of Sale v. Biſhop of Lich- 
held. The King ſhall have a Quare Impedit of the Sub-Deaconry of York, which is voided when 
the Temporalties of the Archbiſhoprick were in the King's Hands. F. N. B. 34. (G) 1 5 


P. where 4. A Quare Impedit lies of a * Chantery of Saint T. in O. Br. Quare 


there was a 6 a | 
Compoſition, Impedit. pl. 5.cires 9 H. 6. 16. 3 1 Raw 
that if the Patron did not preſent within one Month, that then the Ordinary ſhould preſent. Br. Quare 
Impedit. pl. 131. cites 13 E. 4. 3. — So of a Chantery, which is Donative by Letters Patents F. N. E. 3z. 


J 


(C) A Quare Impedit of a Chantery ought to ſhew in what Church or Chapel the ſame is. F. N. B. 


33. (C) in the Notes there (e) cites 12 H. 4. 19. See Lib. Entr. 499. 


4 N +" F. A Man may have Writ of Right of Advowſon de Advocatione 


Noc that Mieclictatis Eceleſiæ, but not Quare Impedit; For this is Quod ipſum 
Fave Quare preſentare ad Eccleſiam, ſo that this is all tor the Preſentation only, Br. 


Impedit pre- Quare Impedit. pl. 10. cites 33 H. 6.11, 


ſentare ad 


Mec ietatem Eccleſiæ, but when there are 2 ſeveral Patrons, and 2 ſeveral Incumbents of the Church 


u ithin one and the ſame Vill, ſo that the one Patron has a diſtinct and ſeparate Advow ſon of one half of 
the Church, and his Incumbent has a diſtinct and ſeparate Half of the Tithes, and other Eccleſiaſtical Pro- 
fits within the ſame Vill; So of the other Patrons, Mutatis Mutandis, and in this Caſe the Advowſon and the 
Church are ſevered in Right and in Poſſeſſion ; But when there is only one Incumbent, tho' the Ad- 
vowſon is divided and ſe ve red in ſeyeral Hands, yet there never ſhall be a Quare Impedit Preſentare ad 
Medietatem ſeu rertiam Partem Eccleſia &c. and the Reaſon of this Diverſity is manifeſt ; For ear 
Aare Impedit is in the Poſſeſſion, and reſpects the Church which belongs to the Incumbent. Reſolve 
10 Rep. 135. b. Trin. ws C. B. Smith's Caſe. | 
F. N. B 39 (G) ſays, It ſeems (within the Writ [there] abdve 


-mentioned, that) a Man ſhall have a 


Quare Impedit quod er ipſum præſentare ad tertiam Partem Eccleſiæ; and that it ſeemeth to 
or a Conſolidation may be made of 3 Advowſons, and every Patron to preſent by 


ſtand with Reaſon; | 
Turn, and then every one hath a Right to a third Part. 


6. Quare Impedit lies of @ Priory, or of an Abbey. F. N. B. 33. (E) 


J. A Man thall have a Quare Impedit of an Hermitage; And a Writ to 


| put him into corporal Poſſeſſion. F. N. B. 34. (EKL 

Quære 8. It will lie or a Diſturbance to preſent to a Church in Wales; it will 
Where this lie alſo for a Diſturbance to preſent to a Church in Antient Demeſue, tho it 
2 or ud concerns the very Poſſeſſions in Antient Demeſne ; For the Common Law, 
ſerve, that being as antient as thoſe Privileges which Men have in their Lands held 


it is war- in antient Demeſne, will not ſuffer that there ſhould be a Failure of 


rn b . Juſtice, under Pretence of any Manor of Privilege whatever. 3 Nelſ a. 35. 
c ö | * 5 * 5 © 
333 t pl. 3. cites Hob. 48. Cox v. Barnsby. 5 Rep. Alden's Caſe. S. P. 

cited, no- | e 2 | 

thing being there ſaid of a Church in Antient Demeſne. 


(O. c) 


8 nip 
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( O. c) Ibo ſhall have Quare Impedit. 


I; T I) E Grantee of a next Avoidance ſhall have a Quare Impe See Br. 
dit again{ the Patran who granted it. 39 h. 6, Quare Jin- Une 17 
pedit. 95. Ber Curiam, and ſaid to be oftentimes adjtivged, S. P. admit- 
| | | | ted. Aud 
Br, N. C. 4 E. 6. pl. 410. by Name of Ogle v. Harriſon. A. grants that whenſoever the Church 
becomes void, that B. and his Heirs ſhall nominate a Clerk to the Grantor and his Heirs, and that he and 
bis Heirs <vill preſent him over to the Ordinary, and the beſt Opinion was, That every of them ſhall have 
Quare Impedit, if B. preſents to the Ordinary, A. ſhall have Quare Imedit, & e contra, And tho' the 
one has a Writ to the Biſhop, this ſhall not ouſt the other of the Poſſeſſiun. Mo. 49. pl. 147. Paſch. 
Eliz. Anon. FG: . | | 
[f the next Aroidance be granted to 2, and one, before the Church avoid; Releaſes to the other, the Re- 
leſſee may have Quare Impedit in his Name alone. Ad;ndged and affirmed in Error. Mo. $67. pl. 664. 
Trin. 39 Eliz. Lewis v. Bennet. | | Ka A : 


2. Beſore the Statute of 27 H. 8. of Uſes, if Ceſty que Uſe of a Ma- Quare Im- 
nor, to which an Advowſon was appendant, preſents to the Church , de 
when it becomes void, and this by Sutterance ot the Feoffee, pet it he „ e, 
be diſturbed, He cannot maintain a Quare Jmpedit ; For he has not #ecau/e J. N. 
any Eſtate at Will. 17 . 7. Kell. 42. 9 8 e e ere e 


lad, and the Church voided, and the King prefented &c. The Defendant ſaid that before the Outlawry, 
tle Patron infe. ffed 3 to his Je in Fee, and the Church voided after the Outlaw ry, and he preſented Se 
the Willof the Feoffees, and therefore Writ awarded to the Biſhop for the K ing; And ſo it ſeems, that 
upon Voidance Ceſty que Uſe has a Chattel, and therefore it ſhall be forfeited by Outlawry, Quere "| 
he had pretented Nomine Feoffati. Br. Prelentation: pl 16. cites 3 H. 5. 3. | 3 


3. Quare Impedit lies for the Biſhop, who is diſturbed, to have Pre- Br Preſen- 
ſentment to the Prebend ; So for the King, the Teniporalties being in his tation pl 25. 
Hands. Br. Quare Impedit. pl. 94. Cltes 24 E. 3. 26. : 1 And 32 

| ſome Places the Dean ſhall preſent to ſome 8 

4. Quare Impedit by the King of the Vicarage of B. and ſound againſt 
him, and the Defendant prayed Writ to the Biſhop ; and Thorp J. took 
Time to adviſe ; For he doubted whether a Layman could be Patron of a 
Vicarage, but a Parſon or Parſon imparſonee. Br. Quare Impedit pl. 105. 

5. 22 of Manor, to which an Advowſon is appendant and 
voids, may have this Writ. F. N. B. 33 (Q) „ . 

6. The Iſſue in Tail ſhall not have Formedon of an Ad vow ſon in Groſs, 
aliened by his Anceſtor, but Quare Impedit at the next Avoidance in his 
Turn. Br. Quare Impedit. pl. 60. cites 14 H. 4. 33. . 

7. Where a Prior avas Parſon Imparſonee, and . N. preſented his Clerk a astoa 
ty the ſame Church, who was Admitted, In/tituted, and Indutied, by 50 J, Tak | 
this the Prior is not out of Poſſeſſion; For he-cannot have Writ of Right, „ 2 fe. 
wr Huare Impedit ; For he is in Poſtethon, and ſo he ſhall have no Aon, ſhall be ad- 
but Treſpaſs, or Spoliation in the Spiritual Court, becauſe the Church is ad- 70 void; 
judged always füll of him. Per Priſot. Br. Preſentation pl. 36 cites 39 H. 3 
6. 20, 1 ä TE | cannot plead 


| . 0 E-TOTENY Plenarty, but 
It is always full as to him who no Right has, and the Admiſſion, Inſtitution, ard Induct ion ſuppoſed is 
not to the Purpoſe, it he who preſents has not Title; But the Prior continues Parſon, and the Opinion 
of the Court was, that the Church is always full of the Prior, and that the other who was Admitted, Inſti- 
tuted and Inducted, was not Parſon. Ibid. — Br. Quare Impedit pl. 114. cites S. C. — Ibid, pl. 111. 
Cites 38 H. 6 11. S. C. | N | | 277 8 | 


8. J H. 8. 4. EnaQts that Recoverers Mancrs Sc. and Advowſons, 
their Heirs aud Aſſigns, ſhall have Guare Impedit fer an Advewſon, if upon 
a Voidance any Diſturbance be made by a Stranger, as the Recoverecs might 
have bad 4 alveit they were never ſeiſed there by Þ <4 5.4; | £7, — 

5 M | | 8 
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414 Preſentation. 


9. It the Patron ſells the Fee of the Advowſon after the Avoidance, nei. 
ther he nor his Ve ndee can have a Quare Impedit, becauſe the Avoid- 
ance makes it a Choſe en Action; ſo that it does not paſs to the Gran- 
tee, and the Grantor has deſtroy'd his Action by his Conveyance, and ſo 
none can have it. Cro. E. 811. Hill. 43 Eliz. C. B. Leak v. Bithop of 
Coventry and Babington. | n 
art 30 10. Quare Impedir lies for Executors, 4 Le: 15. pl. 53. Mich. 32 & 
by Nine of 33 Eliz. Smallwood v. The Biſhop of Coventry and Lirchfield. 

Sale v. the Biſhop of wag wy and Marſh, — Cro, E. 205. S. C —4 Le. 205. S. C.- Ow. 99. 
S. C. by Name of Sale v. the Biſhop of Litchfield. | | WS. | 

It was faid that if Husband has an Advowſon in Night of the Wife, and the Church becomes yoid 
and the Husband dies, the Executors ſhall have the Preſentation ; and that there are many Books in 
that Point; and Anderſon ſaid he knew that well, but that he doubted of the Law in that Caſe: Goldsb. 
37. pl. 10. in Specot's Caſe.—See (P. c) pl. 1. | 


\ 


t 1, preſents B. and before Inſtitution revokes that, and preſents C. 


Quare Impedit lies for C. Agreed by all. Latch. 248. Hull. 22 Jac. in 
Cale of Evans v. Aſcough. 5 „ 

132. He that has the Nomination is only Patron, and ſhall have a 
5 N97 193 or a Writ of Right, as his Caſe requires. Dod. of Adv. 


5 : — 


* 2 


(O. c. 2) One or ſeveral, and where 2750 ſhall joiy, 
But now the x, DV the Regiſter the King ſhall join with another Perſon in Quare 
common Impedit. F. N. B. 32. (G.) N . 5 


Opinion is, 


that the King ſhall have the whole Preſentment alone, and alone ſhall have the Action but methinks 


that it ſtands with Reaſon, that the King and the other join; as in a Popular Action the Party ſhall ſue for 
the King and for himſelf, and the Words of the Writ are, Qui tam pro Domino Rege, quam pro ſeipſo 
ſequitur &c. and that in an Action of Debt &c. and by the ſame Reaſon the King may ſue for himſelf 
and for the Party. And the common Experience is, that a Man fhall hold Lands in common with the 
King, and alſo Chattels; and by the ſame Reaſon they may have the Preſentment or Adyowſon in com- 
mon. F N. B. 32. (G.) 3 5 | 


2. If a Man has an Advowſon, and the Church voids, and two rage 


do ſeverally preſent their Cleres to the Biſhop to that Advowſon ; the Pa- 
tron ſhall have diverſe Ouare Impedits againſt them, if he will, and ſhall 
have ſeveral Judgments, and ſhall recover ſeveral Damages for their ſe- 
veral Preſentments and Wrongs done. F. N. B. 35. (N.) 
Note, They 3. It Coparceners make Compgſition to preſent by Turns, and a Stranger 


may waive q4fyyps and preſenteth in the Turn of one of them, yer if they will, they 


on of the may join in a are Impedit againſt the Stranger, notwithſtanding the 
Advowſon Compoſition. F. N. B. 36. (D.) ee 
and the Al- 5 | | 4 


lotment thereon, and preſent by a new Partition.” F. N. B. 36. (D) in the Notes there (a) cites 21 E. 


1 


OF. c) What Perſons may have it upon the Diſturbance. 


| Qyare Impe- 1, 15 the Baron be diſturbed to preſent to an Advowſon which he 
dit was 1 has in Right ofhis Wie, and dies, the Feme ſhall have a Quatre 


ne Jmpedit of this Oitturbance. 3 ES. 3. Quare Jmpedit 57. 30. 5. 
counted of Quare Impedit 71. admitted. | 8 1 
Agreement to : 15 boy | 
preſent by Turn between 3 Siſters of the Advowſon appendant, and that he married the one, and this is the 
Turn o his F eme &c. and the Defendant demanded Judgment of the Writ, becauſe it is in Jure U 1 


— 


— 
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ris, who is in full Life not named; and yet the Writ awarded good, bacauſe nothing is to be recovere(! 
but the Preſentment and not the e and if Writ to the Biſhop be awarded againſt the Baron, yer 
by this the Feme is not out of Poſſeſſion; for ſhe is not Party to the ſudgment, and alto ſhe is aided by 
the Statute of Weſtminſter 2. Br. Baron and Feme, pl. 28. cites 50 E 8. 13. 

If Baron be ſeiſed of an Advowſon in Jure Cxoris, As in Dower, and thi durcb void, and the Femme 
ties before Diſturbance, and after the Baron is diſturb'd, he ſhall have this Preſentation. Per Thirn quod 
non negatur, Br. Preſentation, pl. 15. cites 54 H. 4. 12. | 


—— —w—— 
"ow? 5 r — ECT — — 


2, Guardian in Socage of a Manor, to which ant Advowſon is appen A— 
dant, it he be diſturbed, ſhall have a Quare Impedit in his own Name; Kit Lag 
tho he cannot make Account thereof, Time of E. 1. fol. 132, ad- chere d 
| judged. * Quardian in 
Th : | . Socage of u 
Manor, unto which an Advowſon is appendant, and the Church voids, the Heir ſhall preſent, and not 
the Guardian, becauſe he cannot account for the ſame. F. N. B. 33. (T)——Ir ſeems the Preſent- 
ment ought to be in the Name of the Heir, and yet a Guardian in a Quare Impedit againſt him may 
make Title againſt the Stranger in Right of the Heir, and alſo have a Writ to the Biſhop thereupon, 
but he cannot maintain Quire Impedit. F. N B. 33. (T) in the Notes there (a) cites 29 E. 3. 5. 14. 22. 
27 E. 3. 89. a. SE. 2. Preſentment 10. | OO 


3. One Coparcener, upon Agreement to preſent by Turn ſhall have So where 
Quare Impedit againſt the other who diſturbs him in his 'Turn ; quod 23 
note. Br. Quare Impedit, pl. 139. cites 22 E. 4.8. 5 — 2 | 


3 | | to preſent 
by Turn, and one of them, or the Grantee of one is diſturb'd in his Turn, he may bring Quare 1 | 


dit. See 1 Salk, 43. Mich. 11 W. z. B. R. Biſhop of Salisbury v. Philips.—And 12 Mod. 321. S. C. 


4. Three Jointenauts were ſeiſed of certain Land to which an Ad vod ſon But by 7 
was appendaut, and the one preſented aloue, and his Clerk admitted and in, 2 1 - 
and alter hc, who preſented him, died, and aſter the Incumbent died, and the Uf 8 
other t who ard; ag preſented and were diſturb'd, and browght & tare thall not dil. 
Impedit, and thew'd this Preſentment tor their Title, and admittecl. place the 
Brooke ſays, And fo ſee that the Preſentation of the one Jointenant does os of rhe 
not put his Companion out of Poffeſſion, and adds a Hure if it had ben 
an Advowſon in groſs, and quære if they had been Tenants in common. 

Br. Quare Impedir, pl. 3. cites 2) H. 8. 13. But by P. 35 H. 8. Hor- 

wood the King's Attorney was clear in Opinion, that ſuch Preſentment 

of the one puts the others out of Poſſeſſion; and Bromley and Hales Ser- 

jeants contra. . | 


TY Wr n — . 2d rr — — 
. 4 4 . 


[P. e 2] Aainſt whom. By what Perſons. 
| 5 1 | | | Watſ. Comp. | 


[I.] 3. he Chapter may have it againſt che Dean of their ſeveral Ine. So. 441. 
Teen 6e. v , . fi 


[2.] 4. A Prior may have it againſt the Abbot. 40 E. 3. 28. b. The Frunder 

| . | . ; 1 8 8 5 LE 1 of a rior : 

Mall have a Quare Impedit againſt the Subprior and the Convent, if rhey diſturb him, to preſent to an Ad- 

vou ſon which belongeth to the Houſe, it it voids during; the Vacation, x here the Founder ought to have 
the Temporalties auen, Vacation F. N. B. 34. (O) cites p. 9 £..3—The Patron of an Abbey Preſen- 

tative brought a Quare Impedit againſt the Superior (Sub- prior) and Convent. E N. B. 34 (O00 in the 
Notes there (e) cites 11 E. z. Quare Impedit 157. 18 E. 3. 15.—8. P. F. N. B. 38. (G) eites Trin. 31. E. 1 


3. Where Guardian preſents in Right of the Heir, whether the Heir has 

Right or uo Right, he, who will have thereot Quare Impedit, thall hade 
it againſt the Guardian, and not againſt the Heir. Br. Quare Impedir, 
r V 

4. Where the King or the Pope preſents, Quere Impedit thall be again Ack. For 
the Incumbent alone. Br. Quare Impedit, pl. 47. cites ) H. 4. 25. 37. 28 e 
cannot be impleaded. Br Quare Impedit, pl. 149. cites 12 H. 8. 12. ——Quare Impedit by the King 
egainft the Incumibent alone, who pleaded, which was ben againſt the Ring, and It was pleaded in Set, 
r ieee | :. DECauie 


—— 
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becauſe the Patron was not named in the Mrit; but becauſe the Writ was admitted, it was awarded that 


the Plaintiff Eat inde fine die. Br. Quare Impedit, pl. 44. cites 3 H 4. 25 


5. The Maſter and Cinfreers of D. preſented the Maſer, and the Mager 
and Contreers of E. brought Quare Impedit againſt the Maſter by a- trans, 
Name; and it lay well. and they recovered per Judicium; tor it was a 

void Preſentment. Br. Quare Impedit, pl. 149. cites 12 H. 4 12, 

6. When a Man difturbs and dies, Quare Impedit lies againſt his Heir 
nud the Incumbent, becauſe he ſhall make Title and fave his Poſſeſſion: 
But by ſome, in Quare Impedit when the Patron dies as above, and ths 


Plaintiff proceeds againſt the Incumbent, this ſhall not bind the Heir of the 


Patron, becauſe he is not Party; and there is no Reaſon to give Quare 
Impedit againit the Heir, for he does not make any Diſturbance ; and 
alto the Plaintiff thall recover Damages againſt him, which is not Rea- 
ſonable where he does not make any Diſturbance, Br. Quare Impedit, pl. 
_cires 9 H. 6. 30. = | 
S. P. for by », Quare Impedit lies well againſt Parſon imparſonee ; for the Church 
5 4 _— is void, having Regard to Strangers, Br, Plenarty, pl. 6. cites 38 H. 
5 Months is 6 20. Per Priſot and Forreſcue, 5 

no Plea un- | | | 8 3 : iS 
leſs he ſays of his own Preſentment, and Parſon imparſonee is not in by the Preſentment of any, Br. 
Quare Impedit, pl. 111. cites S. C. | | | 1 


8. One Jointenant or Tenant in Common ſhall not have a Quare Impe- 
dit for the Advowſon which they have in Common or * adv, if 
one of them preſent ſolely againſt his Companion. F. N. B 34. (U) 
9. If A. wrongtully by Uſurpation preſent B. and B. is received, and 
_ afterwards A. having gained the Patronage grants the Patronuge to R. F. 


' Walmſley J. thought the ©vare [mpedit ſhall be brought againſt R. S. 
e 


which Anderſon Ch. J. doubred. 2 Le. 58. Mich. 32 Eliz. C. B. in 
Caſe of Hall v. Biſhop of BA. en 


Letra 


See (N. c) -. [Pic 3] Of what Thang. 


(i] 5. IE there be a Preſentment to the Appropriation by a Stran- 


1 ger, and the Clerk inducted, pet the Patron of the Appro- 
priation cannot have Quare Impedit, becauſe he cannot be put out 
_ of Poſſeſſion. 44 E. 3. 33. b. N 1 


[2] 6. A Quare Impedit lies of a free Chapel which a Man has 
by rhe Patent of rhe King, If the Sheriff will not put him in Polſel⸗ 


- ſion. 14D. 4.11. b. 258 e 7 
War Ons [3] 7. A QuareJinpedit lies of an Hoſpiral. 18 E. 3. 1. 
Cup 22: cires 8. C. and Regiſt, Orig. 31. a. 1 60 


Br. Quare [4] 8. Ik it be brought againſt the Incumbent and B. as Patfon, it is 
Unpedit, pl. no Plea for the Incumbent that C. preſented him, upon whoſe Preſent⸗ 


140. cites 8. 


(Ader Brian, ment he was inducted; For he has named a Diſturber, and com⸗ 


that having Plained of a Diſturbance by him, 22 E. 4 44 b. (K. Quere this.) 


named a Diſ- 


turber and an Incumbent the Writ is good ; For the Plaintiff is not diſturbed by C. but by B. and 


there is no Reaſon to have Action againſt him who does no Wrong to the Plaintiff, and therefore was 
held good. And Brooke ſays, ſo fee that the Writ is good againſt Diſturber and Incumbent, though the Dij- 
turber is not Verus Patronus.  _ N | „ | 


Wat Comp. [5] 9. A Quare Jmpedit lies of a Deanry by the King, though it 
Inc. 8vo. 430. be elective by others. 1) E. 3. 40. aDJUDgen, | | | 
Cap. 22. clies | | | 


S. C. 


. 
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(Q c) Of what Things, and for what Cauſes it may be 
brought. And what will * be ſulficient Seiſin to main- * See (R. c) 


tain it. In what Caſes it is f neceflary to have f Se (s.) 
Seiſin. 


I. I a Man creates a Church at this Day, and is diſturbed to pre- Warſ. Comp. 
ſent, he cannot maintain Quare Jmpedit, becauſe he cannot 5 =. 
allege a Preſentment. Oubitatur, 20 E. 4. 14. b. Contra 21 E. te, 8 K 2 


Cites 8 C. 

+> A Man ſhall 
N 5 not have 

Quare Impedit if he cannot allege a Preſentment in himſelf or in his Anceſtors, or in another Perſon, 

from whom he claimed the Advowlon, and that in his Count, unleſs in ſpecial Cafes; As if a Man at 

this Day * ere&# a Church parochial by a Licence of the mg or other Chantry, which ſhall be pre ſent- 

able &c. It he be diſturbed to preſent to the ſame, he ſhall have a Quare Impedir, without alleging of ; 
Pretentment in any Perſon, and ſhall count upon the ſpecial Matter. F. N. B. 33. (H -Watſ. | 
Comp. Inc. Svo 442. cap. 22. cites S. C. And fo, the Doctor ſays, he ſuppoſes the Law is now taken 

to be * S. P. if he be diſturbed to preſent at the firſt time, he ſhall have Quare Impedit with- 

out alleging Preſentment. 2 And. 50. in pl. 37. in Caſe of Sir Thomas Cecil v. Hall. 


2. Tf Advowſon be granted by Parliament, he ſhall have Quare * Qure 
Impedit reſentare upon the Matter. 21 E. 4. 3. b. 16D, J. 8. cle pl: 
21 E. 4. 1. 3. per Choke. Watſ. Comp. Inc Svo. 442. cap. 22. cites 8. C. — SP. that he 
ſhall have Quare Impedit withour alleging reſentment before. 2 And. 50 in pl. 37. cites S. C. 

In Quare Impedit to preſent to the Church of St. Andrew Wardrobe, Plaintiff declared, that by the 
Act 22 Car. 2. for re-building London, it was enacted, that the Pariſbes of St. Andrew Wardrobe, And Se. 
Amie Black Friars ſpould be united, ard St. Andrew Wardrobe to be the Church to be rebuilc, and the 

- Pariſh Church, and the Patrons to preſent by Turns, and the firſt Preſertaticn to be by the Patron of the 
Church the Endewment of <which was of the greateſt Value, which vas that of St. Andrea, thut 1 July 
25 Car 2. the Incumbent of St. Andrew Wardrobe died, and that the King as Patron preſented . 8. 
which was the firſt Avoidance after the Act; that J. S. died, CREE It belonged to the Plaintiff; (Pas 

trons of Black-Friars) to preſent as in their Turn, and that the Defendant hindred them; Tne Biſhop 

claimed nothing but as Ordinary, and Blake the Defendant demurred to the Declaration, for that ir 

did not appear that the Plaintiffs, or any by whom they claimed had preſented to, or ever ders in Poſſeſſion of 

the * C urch of Plack- Friars ; and that ſuch a Preſenration muſt always be alleged in a Qua. Imp. As to 

this it was ſaid, That this being an Union by Act of Parliament, which appo.nts that the Patrons 
ſhall preſent by Turns, and that the greater Value ſhould preſent firſt, this was not necellary in this 

Caſe; ro which the Court ſaid, That the Act did not intend to reſtore a Title to one who had loſt it 

by Uſurpation, but to leave the Title as it was before; and perhaps here might have been Uſurpation 

before this Act made; and if fo, then the Uſurper, and not the Plaintitts, is Patron within the Act 
till they had regained their Right by a Writ of Right of Advow ſon ; and thereupon it was adjourned to 
be further argued Pur Judgment was afterwards given for the Plainritt upon this Point, and affirm- 

ed in Error in B. R. but reverſed in the Houſe of Lords on a Writ of Error. 3 Ley 435. Hill. ; W. 

3. C. B. Reynoldſon & al. v v Biſhop of London and Blake. *The Word is (Vicarage) but ia 

this Caſe of Union by Act of Parliament, and the Rectory being appropriate, the Court ſaid, they 

would intend it a Church now within the Meaniag of the Act, and therefore I thought it better 
here to uſe the Word (Church)! | . | 


3. Ik the King be intitled to the Advowſon by Office, he ſhall Br. Quare 
have Quare Impedit wichout Preſentation. 21 E. 4 16 9. 7.3, Impedit, pl. 


| ; "138. Cites 21 
E. 4. 1. 3. and this as well to an Adyow ſon in Groſs as to an Advowſon Appendant, and by all the ſu. 


tices the King is Patron by the Office till it be traverſed in Chancery. Watſ. Comp [nc 


2 


442. cap. 22. Cites ſame Cates. 


v 8 VO, 


4. A Recovery in Quare Impedit againſt B. and Damages for two Wat. Comp 
Years becauſe the Church was full of T. is a gsod Title in a Quare lc sro. 
Impedit after the Death of B. without alleging reſentment. 42 53, <0: 22 
E. 3. 8. b. bo | 2 | wg | 1 Es as x | 55 See (R. c) 
5, Bur in this Caſe, if he had once preſented, and the Church War Comp 
full after the Recovery Of his Preſentment, this Recovery is not fu} Inc 8vo 
b kd r 


4 N 5 „Vu 


Biſhop is only a Patron. as of Prebend and not as 
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Preſentation. 


Both Tran- 6. If an Abbot has been Parſon imparſonee Time out of Mind, and af. 

(Bigurb'c) terwards the Abbey is * Diſſolw'd, he of whom the Advowſon is holden 

but the ſhall preſent, and if diſturbed ſhail have a 7 ** Impedit, without al- 

French is leging of any Preſentment in the Count, but ſhall ſhe w the ſpecial Mat- 
(Diſſolv'd.) ter. F. N. B. 33. (K) | | 

J. If a Man be diſſeiſed of a Manor unto which an Advowſon is ap- 

pendant, and the Advow/on becomes void, the Diſſeiſce may preſent and 

have a Quare Impedit, %o he has not entered into the Manor, F. N. B. 


33. (Q. 


— 


ee (Ce) (R. c) at will be ſuffictent Kiſin to maintain 


this Writ. 


1. Toi Writ ts all in the Poſſeſſion, and the Preſentment is the 
| .  Pofleihon. :. 21 E. 4. 2 5 | | 
2. Jfmy Clerk be Inſtituted and not Inducted, when it voids again 
AJ map maintain this Writ. 38 I. 6. 15. b. by Mark. ; 
3. A Recovery in Quare Impedit, without alleging Preſentment, jg 


*Fol. , not * ſufficient, becaule it lies againſt the Deforceor, who claims no. 


TWarco; thing in the Patronage. t 39 B. 6. 25. b. 
Irc. Svo. 443. | ER BE. 8 
cap. 22. cites S. C. S. P. For he ſhall recover only the Preſentation in this Writ ; but a Recovery 
in I rit of Right of Advozvſon, is a good Title without Preſentment, becauſe there he ſhall recover thc 


Advowlon. Br. Quare Impedit, pl. 142. cites S. C. F. N. B. 36 (D.) See (Qc) pl. 4. 


Br. Quare 4. A Preſentment by Lapſe to the Ordinar is ſitffictent iſin. 
O. o N IG d I L 


cites 21 H. 6. 44. Per Curiam. 


F. A Preſentment before Time of Limitation is not ſufficient; be 
| 3. II. IA. U. ; | 8 TEES GR, 
Watſ. Comp. 6, Ik an Abbot had an Impropriation Time whereof Memory &c. 


Inc. Svo. 442. And after the Abbey is diſſol ved, thts Perperual Incumbency is not ſuf 


9 ticient Seilin for the Patron; for it is not Preſentative. DOubita 
But if the klił. 20 E. 4. 13, 5 n EI 


King be N 1 „„ e ne 
Ss ſeiſes of an Advowſon which has been ever held appropriated, he ſhall have Quare Impedit without al- 
| leging any Preſentation. Watſ. Comp. Inc. Syo. 442. Cap. 22. cites 17 E. 3. 10. b. 20 E. 4 15. 


Quare Im- 5. If a Man preſents to a Prebend, and after the Name is changetl, 
- RE per the ſaid Preſentment is ſufficient Seilin to maintain a Quatre 


counted how. 


mpedit upon the new Name. 50 E. 3. 26, 
the Biſhop of 2 1 | 


St. Davids was Patron of a Benefice in the Church of A. called the Prebend of G. and that ſuch a Biſhop pre- 


ſented to it by Name of Prebend, and after the Biſhop by Aſſent of his Chapter, and the Chapter of A. made it 
a Treaſury by Name of Dignity, and annex d it to the Biſhoprick; and after the King rehearſing the Ordinance, 
 Ratified, Granted and Confirmed the ſame Thing accordingly, and that it ſhould be named Treaſury ac- 


cordingly, and that J. B. Incumbent there died, by which it voided, and remained void till the Ten- 


poralties came into the Hands of the King by the Death of T. G. Biſhop there, and * is void, and ſo it be- 


longed to him to preſent. And ſo ſee that a Voidance which belongs to a Biſhop, who dies before he 
preſents thereto, ſhall afterwards belong to the King, quod nota ; and the Defendant demurr d, be- 
cauſe it was never put in re by the Name of Treaſury by any Biſhop, therefore the King ought to have made 
Title by Name of Prebend and not of 7. reaſury; for n the Life of J. B. Incumbent of the Prebend, the 
reaſury, till a Biſhop has put it in Ure by ſuch 
Name ; & non allocatur; but Writ to the Biſhop awarded for the King. Br. Quare Impedit, pl. 42, 
Cites 50 E. 3 26, Br. Preſentation, pl. 10. cites S. C. Br. Alienations, pl. 3. cites $, C——— 
Watſ. Comp. Inc. Svo. 442. cap. 22. cites 8. C. 5 | 


8. Tf 


—_— 
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8, Jf Preſentment be to an Advowſon, and after it is A opriated, Br. , 
and a Vicarage made in the ſame Church, the Preſentment Akoreſaid 18 8 
ſufficient to have Quare Impedit for the Hicarage, without other * ces. C. 
Preſentment for the Vicarage, 50 E. z. 27. 185 
74 — 1 4— 1 odor — ke Churches, and after they are unit- 2 _ 
ed, he who is made Patron by the union may have Quare Impedit =pcdir, pl. 
this, without other Prelentment, 50 E. 3. 27, Impedit 42 ches de. 
; 10. The tame Law where a Church Parochial is made Collegial. 50 76 Quare 
+ 3+ 27+ | mpedit, pl. 
0 , 5 : 42. cites S. C. 
oaks - ding uy ny d after the Sub-Diviſion of (In whom) but it ſeems more properly plac'd 


In whom. 
11. The Preſentment of the Grantee of the next Avoidance is ſtif. Br Quare 


fictent Title tor the Patron in Fee to have this Writ, * 9 . 7. 23, Co. Impedir, pl. 


5, Counteſs of North. 99). b. udjudged. e 

; | | 3 | Watſ. Comp. 
Inc. 8 vo. 444. cap. 22. cites 8. C.—8. P. For he made it in A the Grantor, and therefore it 
ſhall ſerve tor him to make Title in Quare Impedit. 5 Rep. 97. b Mich. 39 & 40 Eliz. C. B. the 
Counteſs of Northumberland's Caſe. Mo. 456. S. C. And. 48. S. C.——Cro. E. 518. S. C.— 
See pl. 15. infra. | e e F 


12. It ought to be alleged in the Plaintiff, or in him whoſe Eſtate he 
has. 21 E. 4. 2. b. . | | | 


For whom. 


— 19. Þ Grantee of the Next Avoidance preſents, and aiter the Heir of oe Quare 
the Grantor grants the next Avoidance, the ſatd JIreſentment is ſuffi⸗ 1 x Bog 
cient tor che Grantee. 9 .). . BD 


4. So if Grantee of the Next Avoidance preſents, and after Grantor WarſComp, 
pane the Advowſon to A. who prone it to B. the laid reſentment is 3 5 
uſticient for B. in this Writ, without alleging Jorelentment in 5. C.“ 


the Grantor or A. Oy. I, 2, Mad. 106, 18. JJ | 
15. Tye Preſentment of Grantee of Next Avoidance is (uffictent for See pl. 11. 


Grantor and his Heirs, C0, 5. 97. Adjudged. Sb pl. 


| J 4. Infra, —In Quare Impedit the Plaintiff counted that bis Anceſtor <vas ſeiſed of the Advowſon and his 
Clerk in, and after he granted the Advowſon to J. F. for Lite, the Church voided, 7. S. preſented, and his 


Clerk in, and 7 F. died, and after the Ci urch vided, by which the Plaintiff as Heir of the Anceſtor preſented, 


and the Defenaant difturb-d him, and it was held, That Je ſball allege the onePreſentation and the ether; For 


the Preſentation of the Tenant for Life does not make Title to the Plaintiff, nor the Preſentation of a 


Guardian or Termor, and the Defendant anſcvered to the firſt Preſentation, and had IIſue upon it, and not 


upon Both. And per Littleton he ought to anſwer to Both, bur the Iſſue ſhall be upon the firſt only, and 
the Plainti ſhall not reply to him to the ſecond Preſentment. Br. Quare Impedit. pl. 129. cites 7 4 $0c - 


The Books are not directly that Pre ſentment alleged in the Grantee is not good; But that where a 


| . is alleged in the Grantor and Grantee, there the Preſentment in the Grantor is only traver- 


Mich, 38 & 39 Eliz. C. B. Fitton v. Hall. 


14. It Tenant for Years preſents during his Term, this is ſuffi- ol al 


tient for him in Revertion. 22 E. 4. 9. b. Na 
19. So if Leſſee for Lite preſents, 22 E. 4. 9. b. . ; 1 7 6 15 
18. So if Tenant at Will preſents. 22 E. 4. 9. b. | Per Choke. 
| Ir atſ. Coinp. 


Inc. Svo. 445. cap. 22. cites S. C. ——8. P. and with this agree divers Opinions in 5 E. 4 20. 22 E. 


4. 9. b. 16H. 5.18. a. 9 H. 7. 23. Brook tit. Quare Impedit 122. 13 Eliz. D. 300. And true it is, that 
it is generally underftond in our Books, that where Tenant for Tears or for Lite, brings 1 Impedit 


he ought to allege Seiſin in him who has the Fee, and this is regularly true; And yet Preſentations 


by themſelves ſufkice, as appears 8 . 5. 10. and this Reſolution does not impu ne the ſaid Rule; For 
Preſentation of the Grantee of the next Avoidance being made in the Title and Right of the Grantor 
ſhall ſerve as well for him as his own Preſentment and 15 Tantamount. 5 Rep. 98, the Counteſs of 


Nortkumberland's Cafe. © — | | MES | | 
19. DJ 


1 
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1 
1 
© f 
S 
A 
[ 
= 


Watſ. Comp. Inc. 8vo. 445. cap 22. cites S. C. 


For that is the Principal, and the alleging of the Preſentment in Both is not double. Cro, E. 518. 


1 1 —— 
— — 2 — 8 


420 . Preſentation. 
ep. 19. So if a Guardian preſents during the Wardſhip. 22 E. 4. 9. b. 
loc da 22 tho the Ring be the Guardian. And fo 42 E. 3, 4. b. where a Manor 
wes C. — deſcends, and no Preſentment has been before. 

Bur per | 

Brian clearly, the Plaintiff in Quare Impedit ſhall allege a Preſentment in his Anceſtor over and above the Pre- 
ſentmert of the Guardian, and otherwiſe ill, and therefore ſhall not have Quare Impedit, but it is rut 
to the Writ of Right. Br. Quare Impedit. pl. 139. cites 22 E. 4. 8. 


———— 


Watſ Comp. 20. So if the King preſents in Right of his Ward, though the Ward 
10 2 ., has no Right, this Ulurpation tor the Ward 1s lufficient Preſent⸗ 
ate, S C — ment for the King, if it becomes votd during Nonage, and for the 


The King Heir after. 42 E. 3, 4. Contra 21 E. 4. 9. b. as to the Heir. 


brought 


(Quere Impedit, and counted of a Preſentation of J. S. who was ſeiſed in Fee &c. and of 2 cthers in himſel. by 
the H ard of the Heir of the ſaid J. F. and that the Church is now void, and it belongs to him to preſent, 


and the Defendant diſturbed him. Caund. ſaid, the Clerk alleged by the King to be inſtituted &c. by the ſaid 


J. cas not received nor inſtituted by the Preſentation of J. $. and it ſeems to be a good Plea; For the 2 
re ſentments of the King during Caitody did not make Title to him nor to the Heir, withour alleging 
deiſin by the Preſentment in the Anceſtor of the Heir, or in the Feoffor of the Anceſtor of the Heir, 
Et adjornatur. Br, Quare Impedit pl. 143. cites 43 E. 3, 4. 


Br. uare 21. Preſentment by the Biſhop as Patron is fuffictent * for the King | 


to maintain a Quare Impedit to the Church, when the Temporalties 

el. 378. Come into the Hands of the King for Vacancy ot che Bithoprick. 5oE, 

ll. 42. cites . | En | : 3 

58 C—-— Watſ. Comp Inc. Svo. 446. cap. 22. cites 8. C. If the Biſhop dies, ard the Advowſon hay. 
pens void before his Death, the King ſhall preſent unto the ſame by reaſon of the Temporalties, and nor 

the Biſhop's Executors. F. N. B. 33 (R) cites 8 E. 2. Preſentment, 10. 39 E. 3. 21. | 


ald Comp. 22. APreſentment by the Father is fufficient for the Wife of the 
| 434. cap. 22, S0n Tenant in Dower thereof, 14 D. 4. 12. admitted; and allo tor the 
eite S. C. 24 Baron in Right of the Feme. 14 I). 4. 12. VVV 


23. If thee/deft Son by the firſt Venter preſents, and dieth without Hei, 


and alterwards the Church become void, the yourger by the 2d Venter 
| ſhall not preſent, nor have this Advowſon; But Devon faith, It a Man 
hath two Daughters by divers Ventors, and they enter and make Partition 
to preſent by Turn, and one dieth without Heir, the other Siſter ſhall be 
her Heir; Quod fuit conceſſum; But after the Partition, if one Siſter 


hath preſented, and afterwards died without Heir, it ſeemeth her Sifter 


of the Half- blood thall not be Heir unto her. F. N. B. 36. (EL) 


See (O. 2) (S. c) In what Caſes there needs a Seiſin. 


Watſ Comp. 1, I. the King be intitled to an Advowſon by Office he ſhall have 


EI: 


1 Quare Jmpedtt without Preſentment, 21 E. 4. 16 . 7. 3. 
442-cap 22. Contra 17 E. 3. 10. b. 11. 14. For there a Preſentment is 
Ses (Cc) alleged and traverſed, and the Traverſe allowed per Curiam, where 


pl. 3. the King makes Title by the ſeiſing by Dffice of the Poſſeſſion of 


Prior Alien, and the Preſentment alleged in the Procurator of the Prior. 


Watſ. Comp. 2. But 17 E. 3. 14. b. It is ſaid that if the Eſcheator ſeiſes an Ad⸗ 


Inc »vo. YOWwſon upon particular Command to ſeiſe it, the Ring may have 
442.cap. s. Dtare Jmpedit without alleging any Preſentment ; For the Scifure 
enes 8. C makes Title without more. Fg . 
Warſ.Comp. z. Ik a Man recovers in Writ of Right of Advowſon, and has Ex- 


inc. 590.  ecurion, he map have Quare Jmpedit without alleging any Seiſin; 


eiter S. C.. For the Recovery ſufficiently enough affirms his Right. 14 E. 2. 
SP 2 And. © tare Impedit. 171. Adhudged. Ou 


50, 51. in 


pl. 37 


Preſentation. 421 

pl. 37. in the Caſe of Sir Tho Cecil v. Hall. —— A Man ſhall have Quare Impedit upon a Recovery by 
Default in Writ of Right of .1dvowwſon without alleging any Preſentment ; by all the Juſtices. Br. Quare 
Impedit pl. 135. cites 21 E 4-1. 3.— And where Colluſion is found againſt an Albot in Recovery of 
Ldeocvſen, the King ſhall have Quare Impedit without alleging Preſentment; Per Choke J. Br. Quare 
Impedit. pl. 138. cites 21 E. 4. 1. 3. —— See (Q. c) pl. 4. & (R. c) pl. 3. | 


4.17 E. 3. 10. It is ſald that he may allege Seiſin in Recovery Wart Comp, 
by Preſentment; But it is not traverſable. e 
5. Ik the King ſeiſes an Advowſon, which has been held always in e 

roper Uſe, he ſhall have Quare Impedit without alleging any Pre- and 20 E ;. 
tment. 17 E. 3. 10. b. | 85 15. 
6. Ik the King has Cauſe to preſent by the Temporalties of the Bi- 

hop, he ſhall not have Quare Impedit without alleging Seiſin by 
jareſentment. I7 E. 3. 40. | DAN | os ; | 
J. He who has no Right ſhall not have Quare Jmpedit without 

jreſentment. 17 E. 3. 0. 5 = 5 

8. It a Church be void at this Days and the Patron preſents, and is di- S of a1 A. 

ſturbed, he ſhall have Quare Impedit, tho* he had never Polſaſion before. vouſon ap- 

Br. Quare Impedit pl. 138. cites 21 E. 4. 1. 3. Per Catesb yy. Piet ang.” 


afrer the 
Epi | | : Abbey is diſ- 
ſolved, the Donor of the Advowſon ſhall have Quare Impedit. Ibid, 


9. If the King Picover's by Quare Impedit, and afterwards rati/ies the F. N. B. 34. 
Eſiate of the Incumbent ; yet at the next Avoidance the King ſhall pre- (F) in the 
ſent, becauſe his Recovery and Judgment for him was not executed, F. ths, d) 
N. B. 34. (F) cites T. 9. E. 3. PF . 55 . Boe 


FE | 9 good Caſe 
that accords here with. 18 E. 3. 21. And ſee 9 E. z. 20. 


I. c) What ſhall be ſufficient Seiſin. _ dee (Q. c) 


3 3 5 | V (R. c) 
[.. F HIS Writ is all in the Poſſeiion, and the Preſentment ts 
4 the Poſſeſſion, 21 E. 4+ „ . 


— 


(U. c) Quare Impedit. Seiſin. 22 hon the Preſent- See (R.c) 
EO ment being ſhall be ſuſhcient. 5 
1. PHE Preſentment ought to be alleg d in che Plaintiff, or ii 

1 him whoſe Eſtate he has. 21 E. 4. 2. b. N 5 
2. 18 in him who grants the Advopſon to B. a Purcha- King Za 6. 


or, is luufficient in a Quare Jmpedit brought by B. Co. Magna was /ei/ed of 
Charta. 350, b. | | Pros | „ e | Os | 
. APrefſentment alleg d in the Grantee of the next Avoidance ig (urch of 
ſufficient in this Writ. Co. 5. Counteſs of Northumberland. 97, b. Chedfay, 
Ijudg'd, FS nts RE. 1 „„ 
Farcel ot the 


Poſſeſſions of the late Counteſs of Sarum, (attainted of Treaſon by Parliament Anno 31H 8.) as of Fee, 
and by his Letters Patents he granted the next Avoidance, Nomination, Right of Patronage, and free Diſ- 
poſition of the ſaid Church v0 A. and B. Conjunctim & Diviſim, ita ut bene liceret eiſdem ad Eccleſiam 
tredifam cum primo & proxime vacare contigerit Præſentare N. H. &c. At the next Avoidance they 
preſented the ſaid N. M. who vas admitted and inſtituted, and afterwards the King granted the Advowſon in 
Fee to-the Duke of Somerſet, and he granted it over, before his Attainder, to Sir John Thynn, and the Church 

came void; and whether Sir John Thynn might make to himſelf a good Title in a Quare Impedit by 
Preſentment aforeſaid, or not, without alle ing a Preſentment in the King, or any other, by whom 
he claimed Quare bene. D. 105. b. pl. 18. Mich. 1 Ph. & M. Str John Thynn v Earl of Pembroke. — 
The Reporter cites 9H 7. in 1 and ſays, He thinks that, by the better Opinion, he may, 
but thar it is a Queſtion there, if the Grantee of the Advowſon in Fee ought to ſhew the firſt Deed of 
Grant of the next Avoidance, or not? Ibid. Marg. pl. 18. ſays, It 1s void, and th it it was fo ad- 
nadg'd, Trin. 31 H. 8. Rot. 100. in the Caſe of Sir Godfrey Fulgleam v. Sir William Hollis, | 
«Ke (R. c) pl. 11, 15. _— | — | 
10 1 


— 


8 D th 


—_—— A. —_— 


$29 - Preſentation. Dy 
ALA 44 [reſentment alle d in a Leſſee for Life or Years is ſuffi cio 
Cite in this Brit, Co. 5. 97. b. Co. 6. Bred. 57, b. 9 1 


Br. Quare Impedit, pl. 138. cites 22 E. 4. 8. Per Choke. — See (R. c) pl. 16, 17, 18. 

Zr. Qure F. So a Preſentment alleg'd in a Tenant at Will is a ſufficient 
Imp pl Title in this Writ. Es 

E. 4.8 Per Choke. — See (R. c) pl. 18. 


6. Oo a Preſentment alleg d in a Tenant in Dower or Tenant by 
the Courteſy ts ſufficient Title in this Writ. Co. 5. 97, n. 
7. So a {reſentment alleg d in Tenant by Statute Merchant, 
| Staple, Or Elegit, 18 ſuffictent itle in 18 Writ. Co. . 97, b. 
Was Coing. 8. The Prevntment of the Procurator of an Abbot in Right of the 
cap. 22: ces Abbey Is lutirient Selin tor the Abbot, 17 E. 3. 14. Admitted | 
S173 i: ᷣ ͤ 8 8 1 

Watſ Comp. 9, So thts Preſentment by the Procurator ſhall be ſiffictent for 
Inc. 8 vo. 446 the King, he having the Poſſeſſions for Cauſe of War, the Abbor being an 
S. . Alien. 17 E. 3, 10, 14, Admitted 60. Adjudged 6. 


* — 


Br. Quare 10. ©9 u Preſentment alleg d by che Guardian in Chivalry or So- 
meets 5 cage is litictent Title in this Brit. Co. 5. 97. bw. 
E. 3. 37. — Sce (R. c) pl. 20. J. | 


bor gert is xx, Upon an Allenation of an Advoioſon in Mormain, if che Lord, 
u inte an Bf whom it is held, at the next Avoidance brings Quare Impedit, it 
Adrowſon, IS ſutficient for him to allege a Preſentment in his Tenanr, wno alien'd 
but to pre- it in Mortmain. 21 E. 3. 27. b. | Op | 
ſent, and he | F N 
has no cther Remedy; for he cannot have Writ of Right of Advowſon, becauſe he cannot allege Seifin 
in himſelf or his Anceſtor. Br. Quare Impedit, pl. 70, cites S. C. | 


12. Tf a Leſſee for Life or Years preſents, and his Clerk infticured, 
it ts ſuifictent Title for him in Quare Impedit at the next Avoidance 
without aileging any reſentment by the Leſſor. Co. 5. Seco: 57. b. 
Adjudg'd. Co. 5. Count North. 98. 11 ). J). 290 = 

I3. 1f the King be ſeiſed of a Manor in Fee, to which an Advowſon ts 
appendant, and the Church voids, and a Stranger uſurps, and after the 

King grants the Manor and Advowſon in Fee to J. S. ag he may, becaule 

the {aid uſurpation is not any Uſurpation to the King as to the Jnhe- 
ritance; and after the Church voids, J. S. ſhall have his Quare Jn: 
pedit, being diſturbed, and make his Title by the laſt reſentment 
_ of the King, without making mention of the Preſentment of the 
Stranger. Hobart's Reports 189. Es Ea | 

14. If two Fointenants be of an Advowſon, and the one preſents to 
he Church, and his Clerk is admitted and inſtituted, this in reſpect of 

the Privity ſhall not put the other out of Poſſeſſion, but if that Jointe- 
nant who preſents dies, it ſhall ſerve for a Title in a Quare Impedit 
brought by a Survivor. Co. Litt. 186. b SD Eo 


—_— 


— 


(X. c) At aulat Time the Preſentment being ſhall be ſuf- 
VVV ficient. „ 
Warſ Comp. 1. A Preſentment before time of Memory is not ſufficient, becaule 
Inc. Pro. A it is not triable, 17 E. 3, 11. 14. b. 20 E. 4. 15. 42 E. 


£5 EC. 4 b. admitted. 


| | | 2 212 : 2, But 


—_—__ 


I — — — 


2 * 
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2 Bur in luch Caſe he may allege the Preſentment co be within Wa Comp. 
1ime of Memory, and then it is good ; For the time is not traverſe lc 3%» 


443. cap 22. 
able. 1) E. 3. 14. b. 2282 9 


* 2 


YT I * * 


(Y. c) Quare Impedit. At what Time it lies. 


[i.] A Quare Impedit lies againſt the Patron after 6 Months 
Ms Plenarty ot his Incumbent. 18 E. 3. 2. 13. b. | 5 
2. II aMan gives Land and Advuouuſon appendlant in Tail, and the Tenant in Br. Quare 
Tail ſuffers Uſurpation which continues by 6 Months and dies, the lflue in Impedit, pl. 
1 0 a » . 11 149. cites S. 
Tail mall not have Quare Impedit, nor Aſſiſe of Darrein Preſentment till C , 
the next Avoidance. Br. Quare Impedit, pl. 141. cites 46 Aif 4. per Finch. ifthe Anceſ- 
| Tt tor ſuffers a 
Man to appropriate, and dies after the 6 Months paſt, and after the Heir ſuffers other 6 Months, 1 may | 
preſent, ad may have Quare Impedit or Darrein Preſentment. Ibid, —— gr. > Impedit, pl 149, 
cites S. C For upon Appropriation the Church remains void to him who has Title. —-— Where a 
Man makes Diſturbance, and the Diſturber el the Advavſom, there the Party may have Quare 
Im; dit againſt the rwentieth Abbot who is in after the Appropriation, and forty Years after; for all 
thoſe are only as one and the ſame Incumbent, and is no Plenarty which puts a Man from his Action, 
Br. Quare Impedit, pl. 10. cites 33 H. 6. 11, | 


z. The King may have Quare Impedit at any time during the Lives 
of the Patron and Incumbent, or of the Incumbent only, notwithſtanding 
its being after che 6 Months; For Nullum Tempus occurrit Regi; 
Quod Nota. Br, Quare Impedit, pl. 39. cites 47 E. 3.4 

Quare Impedit by the King, who counted, that T. held the Macy of Br. Droit de 

D. of Him in Capite with this Advouſon appendant, and preſented, and a- ec, JL. 5. 
ter the Church «vided, and after he aliened in Mertmain, and the Biſbop of R. 5, 1. vs . 
preſented, aud his Clerk admitted, inſtituted and indutted, and the Biſhep mitted there 
died, and the King within the Tear brought ©uare Impedit againſt the In- of a commen 
cumlent alone, and well per Judicium ; For he may plead againit the King Le it he 


by the Statute, and alſo the Biſhop, who now is, was no Diſturber, ſo that the Tear . 


the Action does not lie againit him, and it lies well within the Year ter the Alie- 
though the other has gained Poſſeſſion by Preſentation, and this becauſe nation in = 
the King in this Caſe caunot have Writ of Right becauſe he has no Ripht, arora 
| | . ; TOES * ſurpation 
but only @ Title, I reaſon of Alienation in Mortmain, ſo that if he comes „ithin the 
within che Year it fuilices. Br. Quare Impedir, pl. 40. cites 47 E. 3. 11. Year ſhall 
5 : | es not grieve 
him. Ard ſo it ſeems that the King by Uſurpatien not avoided by any Action may be out of Poſſeſſion "" 
well as a common Perſon, and fo is the beſt Opinion there; and therefore it ſeems that the one Uſur- 
pation within the Year cant ot be an Interruption, and a Deſcent cannot toll the Entry ot the Lord 
u ho enters ſor Mort main; For he has no Right of Entry, but only a Tile of Entry, which may be 
taken at any Time within the Year. Br. Quare Impedit, pl. 30 cites 47 E. 3. 11, | 
Quare Impedit of an Advon ton in groſs, the Plaintiff camted, that J. N. was thereof ſeiſed and preſent- 
ed &c. and held the Adccuſon of him; and after aliened to the Dean and Cho ter of H. by @ubich be pre- 
ſented by the Statute of Lortmain, and ir is yet within the Year, and the Defendart ſaid, thot the Church 
was full by 6 Months beſore the A rit purchaſed of his gun Preſentment ; .Judgment of the Writ ; and be- 
cauſe it is half a Year after tbe Alienation, therefore the Writ lies well, per Cur. Br. Quare Impedit, 
pl. 50. cites 21 E. 3. 27.—Br. Mortmain, pl. 13. cites S. Cc. LS 


„ Oe inden by BM araialt © ant 7 ** brought .Oya- Quare Impe- 
5. Quare Impedir by R. H. againſt 5 and three of thus ＋ f 2/6 Qu by Th 
re Impedit againſt the Plaintiff of younger Date, by which R. H. prayed, 1 eb“ 
that all may be determined upon his Writ of cler Date, and that the other ggainſt B. B. 
may be diſcontinued or nonſuited, and then it was not much denied; but and others, 
afterwards, fol. 56. it was agreed, that if they cannot agree to diſcontinue the * 2 
the laſt Writ that then each fhall anſwer the other in both Writs ; be 1 and 
| | 6 | | F H 6 2 & 1 the Defen- 
quod nota. Br. Quare Impedit, pl. 153. cites 11 H. 6. 23 & 56. lader 
2 2 | 779 | ed, and o 
to Demurrer; and after the ſame Defendants ſaid, that they had another Quare Impedit againſt the Plair- 
riffs, and prayed that they may anſwer thereto , and per Brown, they fall proceed upon the Dare Im ed t of 
Ue firſt Date, and this ſpall make an End of a, for otherwile there may be Liconventence ; for it may 


be 


— re 
** r - 
* 1 * ä 


Note, in 


9, 14 H. 4. 10. adjudged. 


brought in 
the County 


_ Cennty next adjoining do the Benefice ; Quod Nota; and the King made Title by reaſon of the Poſſeſſons et 
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be, that the one mav be found for the Plaintiffs, and the other with the Defendants, where it is all of 


one and the ſame Preſentation to one and the ſame Church; and Newton accordingly, and no Inconye. 
nienceto any Party where they plead upon the Writ of elder Date. Br. Quare Impedit, pl. 79. cites 


19 H. 6. 68.— — For where A. brings Dare Impedit againſt B. and his Incumbent, and B. e contra a. 


gainſt A. and they plead upon the firſt Writ, and the other ſet aſide, ther: ve Title be found fir 


A. he ſhall have Writ to the 2 to vo his Clerk, and to ouſt the other if this Recovery be «ithin tho 


6 Months, and no Miſchief to the Clerk of the Defendant ; becauſe he was named in the Writ, and 
may have Anſwer, and if the Clerk of A. was in at the Time of the Recovery he needs no Writ to the Bj "op, 
but ſhall recover Damages for the Diſturbance, 8 B. recovers againſt A. there the Clerk of 4. ſhall 
be ouſted if he was in by his own Suit, pending the Writ ; but if he was in at the time of the Writ pur- 


_ chaſed, he ſhall be ouſted ; For it was the wan, Sup the Defendant that he had not pleaded that the 


Church was fall of the Preſentation of A. the Day of the Writ. Ibid. But becauſe the Plajn- 
tiff did not aver that the ſecond Writ was of the ſame Preſentation of which he brought his I rit, therefore 
each was awarded to anſwer to the other's Ation. Ibid. . 


6. In a Quare Impedit for the King; though thr Defendant has a Fit 
to the Biſhop againſt the King, the King may have a new Ollare Impedit 
againſt him of the ſaid Avoidance, and make other Title. F. N. B. 35. (P) 
Ne Bok Quare Impedir lies againſt the Diſturber upon the firſt Preſentment, if 
are ro the he purchaſe the Writ within the 6 Months. F. N. B. 35. (Q.) 
Prior, and N = | | | 


yet the Freehold is in the Abbot F. N. B. 36. (Q) in the new Notes there (a) cites 20 E. 3. Non-ability! 


For che In- 8. The rightful Patron may have a Quare Impedit after the 6 Months. 


ſt itution and 


Inquction Againſt the Incumbent of an Uſurper that is i» by Simony, and in ſuch 


thereupon Caſe Plenarty for 6 Months is no Plea. Per Cur. Noy. 25. in Caſe of 
are merely Winchcomb v. Pulleſton. 5 : 


void, and fo | | 


the Church was never full of the Perſon of ſuch Clerk. Watſ. Comp. Inc. I 59. cites Hob. 167. 


9. 1 Mar. 1 Parl. 2 Seſſ. cap. 5. enadts, that that the Statnte of 32 H. 
8. cap. 2. (of Limitations) all net extend to a Writ of Right of Advouſon, 
L£ tare Impedit, Aſiſe of Darrein Preſentment, Fure Patronatus &c. 


m—_—_—— 


(v. c. 2) Quare Impedit. ere it ſhall be hrougli. 
S. P. F. N. 4 QUAKE Impedit by the King againſt the Biſhop of Sarum of the 
B. 22.(C)in NT Prebendary of Horton, and counted of a Voidance by reaſan of the 


the Notes TemPoralties C the Biſhop being in the Hands of the King, and that the 
there (e) Prebend voiding, the King preſented, and he diſturbed, and counted 
ek aPrebendary who died, and ſo it is void &c. 


that ſuch «Pap preſented 
and it was brought in Wiltſhire where the Cathedral Church was, and not in 
the County of & where the Body of the Prebend, viz. the Manor of Hor- 
ton, was, Which made the entire Prebend, and yet the Writ awarded 
good; Quod Nota. Br. Quare Impedit, pl. 68. citcs 21 E. 3. 50.— 
But Firzh. Brief 325. Anno 15 E. 3.1s contra, but it is better here, as 
it ſeems; For Quare Impedit lies where the Church is. 


'* Quare Im- 2. Quare Impedit does not lie in Gnernſey, nor in * Wales, nor in other 


pedit was Rogal Franchiſes, but it was admitted, that Quare Impedir lies in Durban. 
Br. Quare Impedir, pl. 152. cites 11 H. 6. 3. ey os 

* 2 in Wales, and lay well. Br. Quare Impedit, pl. 16. cites 35 H. 6. 30.8. P. that it 
ſhall be brought in the Count adjoining ; per Forteſcue. Br. Quare Impedit, pl. 109. cites 36 H. 6. 
33. And Brook ſavs, the Reaſon is ſaid elſewhere to be in as much as the Lords there have no Autho- 


rity to eprite to the An. —S. P. Co Litt. 134. b. Neither ſhall Conuſance be granted in a Quare 


Impedit, becauſe the Inferior Court cannot write to the Biſnop. 
f Quare Impedit of the Archdeaconry of St D. in Wales was brought in the County of Heretord as in the 


the 


7. It the Diſſurber preſent two or three times within the 6 Months, yet a 
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tle Biſ:op of St. D. being in his Hands, and ſo ſec that the Biſhop was Patron of the Archdeaconry. Br. 
Quare Impedit, pl. 100. cites 24 E. 3. 42. 


z. The King may ſue this and every other Writ in what Court he 
plesſe. F. N. B. 32. (E.) 


— 


(Z. c) Quare Impedit. How it ſhall be. In what Ca- 
9 ſes it ſhall be Præſentare. | 
11 F the Sheriff will not put the Patentee of the King of a free Chapel Watl. Comp. 


| Inc. 8vo. 

in Poſſeſſion, the Patentee ſhall have Quare Impedit quod per- 565. cap. zo 

mittat yan Præſentare. 140. 4. II. h. . Cites 8. C 
2. If a Yan diſturbs another to collate to a Benefice, yet the RAM 

writ ſhall be good if it be Præſentare. 17 E. z. 64, adjudged. *2:.3* 

8 P. mo in his Declaration he ſpall ſhe the ſpecial Matter, Br, Quare Impedit, pl. 156. cites F. N. B 

fol. 32 & 33. 88 2 | | 


3. In Quare Impedit the Plaintiff made Title, becauſe Fine was levied Br. Quare 
between J. N. and the Abbot of B. of the Advowſon, and the ſame Abbot ops 48. pl 
granted by the ſame Fine, that F. N. and his Eeirs at every Avoidance He os + 
ſball name to him his Clerk, and he fball preſent him over to the Biſhop, and S. G. 
allen Sci/4n accordingly, and that the Church is void, and he named a S P. F.N.B. 
Clerk to the * Abbor, and he would not preſent him to the Biſhop, and 33. (B) ſays 
| 1 .: . . , thattheW rir 
brought Quare Impedir, which was Quod permittat ipſum Nominare D 
S , are hall be 
Clericum &c. where it ſhould be Præſentare Clericum ; and therefore Quod per- 
the Writ was abated. Br. Quare Impedir, pl. 55. cites + 4 H. 4. 10. 11. mr Ipſum 
| | | | | præſentare 
Kc. and in his + Count he ſhall ſet forth the ſpecial Matter, and it ſhall be good. F. N. B. 33. (B)— 
See accordingly 1 H. 5. 1, 2. 4 E.3.69. 21 H. 6.17. a. and he ſhall have a Writ to the N to ad- 
mit the Preſentee whom he has named to another, whether the Writ be brought againſt him who had 
the Preſentation or againſt a Stranger, vet ſee 24 E 3. Quare Imp 27. and 2 R. 3. Quare Imp. 102. 
that it lies not for him who has only the Nomination. F. N B 33. (F) in ine new Notes there. (c) 
+ F. N. B. 33. [B) in the new Notes there. (d) ſays, See accordingly 22 E. 4. 22. a. 14 E. 4. 2. b and 14 
H 4.11. the Writ Quod permittat nominare was abated by Award in the like Caſe, —— Orig. is 
 (Evefque. I It ſhould be 14. N Tap | 


4. If a Biſhop be diſturbd to preſent where he ought to make Collation, F. N. B. 33. 
the Writ hall be Quod permittat ipſum preſentare &c. and he ſhall (D) 1 
| count upon the Collation, F. N. B. 33. (D.) 7 | 


there. (a) 
2 „5 cites 16 F. 3. 
Brief 660. Raſt. Entr. 501. 17 E 3.64. 


FJ. The King ſhall have a Quare Impedit of the S- Deaconry of York, 
which voided when the Temporalties of the Archbifhoprick were in the 
King's Hands, and the Writ ſhall be Quod permittat eum præſentare; 
aud ver the King ſhall give this Sub-Deaconry by his Letters Patents. 
CREE. one tn See 1 8 5 


— — 


Y e 
— HF a; 5 2 
— — a —— 


(A. d) Quare Impedit. How it ſhall be. In what 
Cafes the Writ ſhall be Ad Ecrlejiam. 


y a Quare Jmpedit be brought of a Chapel, the Writ ſhall not 3 
be QAuod permittat przſentare ad Eccleſtam, but ad Capel- Te ot 
lm. 8D. 6. 37. Curl, bn. ke 


| Clefizm, the 
| | L | 1 5 ä Opinion of 
the Court was, that the Writ ſhould abate. Br. Quare Impedit, pl. 77 cites S. C.-— f rhe King 
de diſturbed ro collate hy his Letters Patent unto his Free Chapel, he ſhall have a Quire Impedir, a 
the Writ ſhall be Quod permittat præſentare &c. — in his Free Chapel &c. F. N. B.; 3: 


Preſentation. 


426 
(E= F. N. B. 33. (E) in the new Notes there (b) cites 16 E. 3. Brief 660. And 13 H. 4. 
Brief 870 where Eccleſia ſhall be intended a Parochial Church. 


Br. Quare 2. If the Clerk of a Donative be diſturb d, the Patron may have z 
154. ches. Qlläre Impedit Quod permittat iplum przlentare ad Eccletiam xc, 
p N. B. 32 and declare the ſpecial Matter in his Declaration. Co. Litt. 34.4 
. cites I. 1 Jac. B. N. Rot. 601. between Fairchild and Gayer, th 

Treſpals. Reſolved for the Rectory Parochial Oonative of St. 

 Buirien in Cornwall. TY | 

Per Choke 3 Where 2 or 3 Patrons are ſeis'd of an Advowſon to preſent by Turns 
| 5 the Qua. Imp. ſhall be Preſeatare ad Eccleſiam; tor it is but one Church. 
is =”, But where the Church is divided, and there are 2 ſeveral Patrons and 2 
1wo Home fſevirel Incumbents of the fame Church, ſo that à diſtin& .Parr ot the 
Lets, (as Church and Tirhes belong to each, in ſuch Caſe the are Impedir thall 
here) 2 = be Præſentare ad Medietatem c. Kccleſiæ. So in Caſe of a Conſolidation of 
DEE 2 or 3 Churches into one, and the Patrons now preſent by Turns, ſo as 
„ diftu-b'd, he one Incumbent poſſeſſes the whole, the Preſentation ſhall be Ad Eccle. 
may have ſham. 10 Rep. 136. Trin. 10 Jac. C. B. Smith's Caſe. 


Writ cither 5 8 1 
Præ ſentare ad Medietatem Ercleſiæ, or Præſentare ad Eccleſiam ; for Quoad him ir is a Church, 10 
Rep. 136. b. in Smith's Caſe. | 8 e | . 7 


4. In Quare Impedit tor the Vicarage of B. in Devon, it was objected 
upon a Demurrer, That there is a Variance between the Writ and the 
Count, the Writ being Oliod permittat eum præſentare ad Vicariam Feeljie 
de B. and the Conclulion of the Declaration 15 Quod ad ipſum E. (the 
Plaintift) ad Eccleſiam prædict am fic vacantem Cc. pertinet prejuntare &c. 
So that the Writ is Quod permittat &c. præſentare ad V icariam, and 
the Declaration is Ad Eccleham pertinet præſentare. Bur to this ir was 
| anſwered, and fo reſolved per Cur. That Omnis Vicaria eff Eccliſia, and 
that it is ſo held expreſsly in ſeveral Bocks, and thereſore no V ariance 
in Subſtance but in Form only; belides, this was nor ſhewn for Caute ot 
Demurrer, tor the Cauſe ſnewn was Want of Protert, and the Precedents 
are as in this Caſe; and ſo Judgment for the Plaintift. Whereupon De- 
1endants brought a Wrir of Error, and a Bill in Chancery &c. . Carth, 
315. 316. Trin. 6 W. & M. Reynell v. Long. 8 
5 The Act of 22 Car. 2. for Rebuilding London, enacted that the Pariſhes 
of Sr. Andrew Wardrobe and St. Anne Black-Fryers hu be united, and 
that the firſt Preſentation ſhall be by the Patron of the (Church) whoſe Eu. 
dowment is of the greateſt Value. Now the Truth was, that St, Aum 
Elacꝶ-Hriers was a Vicarage, And upon a Quare Impedit brought it was 
among other Things ruled by the Court, 'Thar rho? Eccletia and Vicariz 
are different Things, yet it appearing upon the whole Record that the 
| Rettory of Black- Fryers 1s Appropriate, the Vicarage of Black-Fryers thall 
be a Church within the Intent of the Act. 3 Lev. 435. 436. Hill. ) W. 
3. in C. B. Reynoldſon & al. v. Biſhop of London and Blake. 
6. There necds not the Name of the Saint, as Ad Eccleliam de Santi! 
AM. de W. except there be more Churches in the ſame Vill. F. N. B. 
232. (E) in the new Notes there, cites 9 Eliz. Dyer 259. 13 H. 4.872. 
* And rote, J. It a Man be difturb'd to preſent unto a Parſonage, then the Wl! 
Such 95 8 ir ſhail be * Præcipe &c. Quod permittat ipſum preſentare &c. ad Hoc. 
Pon ang Kc. tor the Word Eccleiia is always intended a Parſonage. And it it bez 
Law. Vicarage, then the \ rit is Quod permitrat ipſum præſentare ad Vicariai: 
F. N. B. 3. And if it be 2 Prebend, then Ad Prebendam, and if a Chapel Ad Caps» 
(H) = the am; and fo he ought to } name the Advowſon as it is &c. F. N. B. 32. 

a) - CH.) cites H. 22.; 55 

cites 14 H. 8 8 ä N | aber 0 3 1 8 

3. Quare Impedit 183. ad Capellam. 2 H. 3. Grants 89. ad Vicariam.— f In a Quare Impedit Prefen- 
tare ad Eccleſiam, it is a good Plea ro Me Writ that it is but a Chapel, for Eccleſia ſhall be intended 4 
Pariſh-Church. F. N. B. 32. (H) in the new Notes there (b) cites 5 E 3. 60. 22E 3. 2 f. 12.4 d 
_ H.6.32.a 3. a. 13 H. 4. Brief 820 - S. P. in F. N. B. 33 E in the new Notes there (b) cites 16 
E. 3. Brief 669. and 13 H. 4 Brief 870. — . | me 

| 4 
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8. There is another Form of Writ Quod permittat ipſum præſentare ad 


Ecclefam Domus Santi Martini Briſtol. que vacar. . &c. and fo of an 
Hoſpiral and the like. F. N. B. 33. (G.) cites Lib. Entr. 506. 


(B. d) Quare Impedit. Hee it ſhall be brought. | 


1. A WRIT may be brought Quod permittat ipſum præſentare ad 
AX Canrariam, without laying Perperuam Cantariam, x7 E. 
3. 12. 5 | 


2. So he need not ſay Ad perpetuam Vicariam. 17) E. 3. 12. 

z. A Quare Impedit lieth of a Priory, or of an Abbey, and the Writ 
ſhall be Lud pernittat ipſum preſentare ad Prioratum ſeu Abbatiam &c. 
F. N. B. 33. (F.) cites the Book of Entries 59. and 18 E. 3. Quare Im- 


pedit 151. accordi-gly, 


— — 


5 by Statute. 


(B. d. 2) Quare Impedit in general. At Common Law or 


iQUARE Impedit and Darrein Preſentment complains of Chattle only, 


\17,. the preſent Avoidance, Jenk. 13. pl. 23. 
2. Quare Impedit was by the Common Law, but it was only upon a Pre- 


| ſentmienr, viz. Induction; but if the Incumbent was to be inducted, then 
ac the Common Law a Writ of Right of Advowſon only lies. Per Pop- 


ham. Brownl. 166. Trin. 4 Jac. the King v. Matthews. 

3. In Quare Impedit both Plaintiff and Defendant are Actors one againſt 
another, and therefore the Detendant may have a Mrit to the Biſhop as 
well as the Plaintiff, which he can't have withour a Title appearing to 
the Court. Vaugh. 58. Trin. 21 Car. 2. the King v. Jervis & al. 


4. Ir the Church is full of the Detendant by Inſtitution, then it is a 


Quare N I within the Statute ; otherwiſe it is a Quare Impedit at 
Common Law. Skin. 25. Mich. 33 Car. 2. C. B. Holt v. Holland. 


a 5 2 - 0 5 4 _ 


(B. d. 3) Quare Impedit. Jn «hat Caſes it lies. 


L F the Advowſan be in Groſs, the Tenant in Tail may have Quare 
Impedit. Br. Quare Impedir, pl. 31. cites 43 E. 3. 24 N 


2 Wer grant one Part of an Advowſon to S. and another to W. and 


the zhird 10 F. reſerving the fourth. Avoidance to my felt, in this Cafe 
(Ware Impedir does not lie; for the Advowſon is one entire Thing, and 


We cannot — in Action ; and therefore, if we cannot agree in Preſent- 


ment, the Biſhop ſhall have it by Lapſe ; but of Coparceners, if they 


Cannot agree, the Eldeſt ſhall have the Preſentment, Br. Quare Impedit, 
pl. 10. cites 33 H. 6. 11. | CY oY OR 


3. Note then there is no Patron, As where the Prior is Prieſt, and is ad- 
mitted to his own Benefice ; Or where my Advowſon is alien'd in Mortmain, 
and appropriate to a Religious Houſe, and the like; in thoſe Cates, I 
may have . Impedit, and the Plenart 
Plenarty, pl. 10. cites 14 H. 8. 


4. Collation 


y by 6 Months is no Plea, Br. 


* 


Preſentation. 

Collation by 6 Months does not toll Onare Impedit, where the Plenartꝭ 
18 by ſuch Aae, for the. Statute Weta ad. requires breſen 
tation in this Cafe. lenk. 281. pl. 3. yo | 

5. A Man can't have Quare Impedit and Darrein Preſentment too, but 
on the Return of the Quare Impedit, the Darrein Preſentment brought 
after ſhall abate. Bur Per Hobart, if he had brought another 9um; 

 Impedit it had been well; and fo it was received in the Earl of Bed⸗ 
ford's Cafe. And Per Hutton, W. 2, 5, proves chat he ſhall nor have both. 
Noy 18. Mich. 15 Jac. C. B. the Village of St. Andrew's v. the Arch. 
biſhop of York and the Counteſs of Shrewsbury. 

6. If A. a Spiritual Man has the Preſentation, and B. a Layman the NG. 
mination, if B. trominates to A. the Spiritual Man, C. a Clerk 10 be preſented 
over, and A. doth ſo accordingly, it before C' Admiſſion B. nominates ang. 
ther to be likewiſe preſented, which A. refaſeth ro do, becauſe A. hath pre. 

ſented one Kenny by his Nomination; B. ſhall not maintain any Quare 
Impedit againſt the Preſentor for ſuch Refuſal; becauſe A. is Patron, and 

being a Spititual Man he cannot change his Preſentation already made, 

Dod. of Adv. 65, 66. Lect. 12. ws ee | 
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» — 


in this (B. d. 4) Quare Impedit. * Proceſs and Proceedings. 
Action are 7 85 | | | 2 

Summons, At- I. 52 H. 3. NACTS, That in Aſſſes of Darrein Preſentment, 
rxchment, and cp. 12. and in a Plea of ®uare Impedit, of Churches vacant, 
 remptory, b | 

4 8 F Place ſhall happen to be near or far. 

Marlbridg 15. - | | 


Diſere/s Þ*- + Days ſball be given, from 15 to 1 S, or from 3 Weeks to 3 Weeks, astle 


ye Sheriff muſt ſummon the Defendant by good Summoners, and reture their Names upon the Original z The 


Writs arc returnable from 15 Days to 15 Days; The Summons on the firſt Writ may be made at the Church- 
Deor, or to the Perſon of the Defendant ; and altho' a Nihil be returned upon the firſt Summons, Attac! 


_ ment and Diſtreſs, yet if the Defendant make Default upon the Diſtreſs, a Vrit ſhall go to the Biſhop on 


the Title made by the Plaintiff. Brownl. 158. — See the Caſe of Williams v. Blower & e contra, 


"Chis Act extendeth not to a Writ of Quare non admiſit nor to an Incumbravit, but only to the Aſſiſe 


of Darrein Preſentment and Quare Impedit, and the Reaſon thereof is for fear of the Lapſe. 2 Inft. 124 
I By Aſſent of Parties a longer Day may be given than is preſcribed by this Act, but that Aſſent muſt 
be enter'd of Record. And it is to be obſerved, That by the Common Law great Delays be difallow'd 
in four Kinds of Actions viz. In all Writs of Dower, Quare Impedit, Aſſiſe of Darrein Preſentment, 
and Aſſiſe of Novel Diſſeiſin, and therefore no Protection ſhall be allowed, or Eſſoin de ſervitio Regis 
ſhall be calt in any of them. 2 Inſt. 14. „ e 


At the com- Aud in a Plea of .Onare Impedit, if the Difturber come not at the firſt 
won Law,in Day that & he is ſummoned, nor caft no Eſſoin, then he ſhall be attached at 


nn Day; at which Day, if he come not, nor caſt no + Eſſoin, he ſhall 


peda, he Sy 2 
na wax diftrained by the great Diſtreſs above given. 


Summons, 


Attachment, # and Diſtreſs Infinite, which was miſchievous in reſpect of the Lapſe ; Now it is pro- E 
vided, Thar if he appear not at the Grand Diſtreſs, Judgment ſhall be given for the Plaintiff, and a 


Writ to the Biſhop awarded. 2 Inlt. 124. — 4 S. P. Br. Quare Impedit, pl. 152, cites 11 H. 6. z. 


And the Plaintift hould not have Writ to the Biſhop till the Defendent came, but contra now by the 


Statute.— S. P. Brownl. 158. 


E Put the Caſe, That upon the Summons the Defendant is returned Nihil, and at the Attachment and 
Diſtreſs Nihil alfo ; this Caſe is out of the Letter of the Stature, for the Defendant was never ſummoned ; 


but it is ſaid, That when there be two Miſchiefs at the Common Law, and the Leſſer is provided for by 


_ expreſs Words, the Greater ſhall be included within the ſame Remedy. This Caſe, when Nihil is re- 


turned, is the greater Miſchief, for he by his Default ſhall loſe nothing, but in the Caſe provided, the 
| Defendant hy his Default ſhall loſe Iſſues; and the Law intends, that he will rather appear than loſe 
Iſſues. 2 Inlt. 124. 1 . 85 „ | $5, 
A Quare Impedit is brought againſt two; upon the Diſtreſs one doth appear, and the other makes De- 


fault; in? E. 3 it was reſolv'd, that the Plaintiff ſhould not preſently have a Writ to the Biſhop againſt 


him that makes Default, for that it might be, that che other that appears ſhall have againſt the Plaintift 
a Writ to the Biſhop ; And it was there ſaid, That it was not reaſonable, that upon one Origiral the 
Plaintiff ſhould have one Writ to the Biſhop for him, and another againſt him; Lak this notwithſtand- 
ing, the Plaintiff by this Act ought to have againſt him that makes Default, a Writ to the Biſhop ,; and 
it was rot againſt Reaſon, if the other Defendant can bar the Plaintiff, for him ro have a Writ 3 ** 

é | ———— | | = iſhop 
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Biſhop againſt x 3 by the Common Law ; And fo be the later Books, and common Experience, 
his Day. 2 loft. 124, 125. 
"= Effonidm or Exonium, is derived of the French Verb Eſſonier or Exonier, which ſignifieth to ex- 
cuſe, ſo as an Eſſoin in legal Underſtanding is an Excuſe of a Default, by Reaſon of ſome Impediment, 
or Diſturbance, and is as well for the Plaintiff as the Defendant, and is all one with that which the Ci- 
vilians call Excuſatio. Of Eſſoins there have been (as we have read in our Books) 5 Kinds, viz. 1. 
Ne Servitio Regis. 2dly, In Terram SanCtam. Fg „Ultra Mare. qthly, De Malo Lecti, in our old 
Books called Eflonium de Reſiantiſa. 5rhly, Et lalo veniendi; and this laſt is the common Eſſoine 
which is intended in this Act. 2 Inſt. 125. ; 
In a Quare Impedit or Darrein Preſentment, an Eſſoin de Service le Roy ad Terram Sanctam, or Ul- 
tra Mare, lieth not for doubt of the Lapſe, but a common Eſſoin lieth; and of Eſſoins the Mirror ſaid 
well, Abuſion eſt que faux Cauſes de Eſſoines ſont Receivable de cy que Droit, ne allowe Fauxime in 
nul Cate, & Abuſion eſt d'allower Effoine in Perſonal Actions; For the ſame Author treating De 
Articles per viels Roys ordain, faith, Ordein fuerunt Eſſoines in mixt Actions, and Reals & Ne in Per- 
ſonels. And I find not in Glanvill any Eſfoins but in Real and Mixt Actions; but before the making of 
this Act, Eſloins were allowed in Perſonal Actions. 2 Inſt. 123. | 


And if he come nit, then * by his Default a Writ ſhall go to the Biſhop of Upon theſe 
the ſ wy Place, that the Claim of the Diſturber for that Time ſhall not be 4 Mon of 
judicial to the + Plaintiff; ſaving to the Diſturler his Right at another Time pls f, 


| Plaintiff ſhall 
when he will ſue therefore. have a Writ 


55 VVV do the Biſho 

- without making of any Title. 2 Inſt. 125. — The Statute faith only, Scribatur Epiſcopo, arid 8 
the Plaintiff ſhall have both a Writ to the Biſhop, and beſides a Writ to enquire of Damages If the 

Biſhop be out of the Realm, a Writ to the Biſhop may be awarded to his Vicar-General, tor he is in 


4 


place of the Biſhop. 2 Inſt. 125. ; | | 

It the Defendant 4 N 88 at the Grand Diſtreſs, and take a Day by Prece e and after makes 
Default, no Writ ſhall be awarded to the Biſhop ; for this Caſe, in reſpect of his Appearance, is out of 
the Statute ; but a new Diſtreſs ſhall be awarded. 2 Inſt. 125. e e 
r The King ſhall take the Benefit of this Statute. 2 Inſt. 125. 


The * ſame Law, as to the making of Attachments, ſuall from henceforth * This is | 
be obſerved in all Writs where Attachments lie, as in making Diſtreſſes, ſo —_ . 
that the ſecond Attachment ſhall be made by better Pledges, and afterwards this Chaps 
the laſt Diftreſs. | Ve PR TOS TAE | | and is to be | 

; | | FAY | | vs kf underſtood” 
| according to the Letter, and needeth not any Expoſition, 2 Inft, 125. 


2. In Quare Impedit the Plaintiff recover d againſt the Biſhop, and had 
D. ſtringas Epiſcopum directed to the Sheriff for diſturbing the Church; and 
the Sheriff returned 208. in Iſſues, and the Plaintiff pray*d another Diſ- 
treſs, and had it. Br. Quare Incumbravit, pl. 2, cites 21 E. 3. 31. . 
3. If the Defendant makes Default after Appearance, the Plaintiff ſhall 
recover immediately, and his Damages; bur it they have Day by Conti- 
11ance, there the Plaintiff ſhall only have Diſtringas upon the Default. 
Br. Quare Impedit, pl. 151, cites 2 H. 4. and 6 R. 2. 94 
4. Quare Impedit ; the Sheriff return d Nihil at the Summons, and At- 
tachment at the Diſtreſs; And by 4 Juſtices, the Plaintiff ſhall recover 
by Equity of the Stature ; But 2 Juſtices Contra, Br. Quare Impedit, 
pl. 152, cites 11 H. 6. 3. 348 bee bi | e „ 
5. In Quare Impedit the Sheriff may ſummon the Defendant in the Church. S. P. For in 
Per Martin. But Danby and Cotton Contra; bur that he oor 4 in Writ _—_ C the 
of Right of Advoryſon. Br. Quare Impedit, pl. 152, cites 11 Tl. f. 3, abt dend. 
8 | | „ 3 ene, ed, but the 


| not demand... 
Diſturbance is to be puniſhed for the Damage done to the Perſon. By Danby and other Juſtices, F. N. 
B. 32. (E) in the new Notes there (b) cites S. C. e 


6. If ſome of the Plaintiffs appear in Quare Impedit, and ſome not, Sum- 
mons ad 38 ſimul ſhall iſſue _—_ 2 — ſhall proceed. Br. 
Quare Impedir. pl. 153. cites 11 H. 6. 22. i 5 
7. The Biſhop of Coventry was Patron of two Prebends , and he granted Br. Lieu. pl. 
the next Avoidance either of them, as ſhould happen to be firſt vacant to 24. cites 21. 
J. S. which Grant was conſirmed by the Dean and Chapter; The Biſhop that E. 3. 5. S. P. 
made the Grant died; One of the Prebendaries died; The then 141 col- „ 
lated it to M. and the Grantee brought a Quare Impedit, and the Court 
were of Opinion, That it muſt be brought in that County where the Cathe- 
5Q 8 aral 


— — # : | 3 IR e 
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dral Church is, and not where the Bud of the Prebend lies, according 1. 
21 E. 3. P. 194. pl. 33. Mich. 2 & 3 Eliz.-— -- v. Ralph Bayne Bp. ot 


Lincoln and Merrick, 3 

8. If the Biſhop and Defendant join in bringing a Writ of Error, the 
Biſhop, unleſs ſummoned and ſevered, muſt join in the Afianing them, 
Cro. J. 92. Mich. 3 Jac. Lancaſter v. Lowe,  _ | 

9. After Fudgment in Quare Impedir for the King v. Saker, and Writ 
to the Biſhop, the Incumbent continued Poſſeſſion, and waſted the Vicar: 
Horſe, ſo a Prohibition was pray'd and granted per Curiam ; For as Coks 
{aid, *Tis the Dowry of the Church, and any one may have this Wrir 
againſt him; For it is the Writ of the King, and the Proh:t:tion was Ni; 
to do t. Roll. R. 335. Hill. 13 Jac. in the Caſe of Knowles v. Harvey 

10. | Baa was in Quare Impedit, and the ſame Term a Writ 9 
Error was delivered to the fame Court before a Writ to the Biſhop was d. 


warded to admit the Clerk. Per tot. Cur, The Writ of Error onghe to | 


have been allowed without any other Superſedeas, becauſe a Wiit of 

Error is a Superſedeas in it felt. Godb. 439. Trin. 5 Car. B. R. Earl of 
5 Pembroke v. Boſtock. g 5 1 
A Juror was 11. In a Quare Impedit, if the Ven. Fac. be returned, the Plaintiff can- 
2 A 1 not be nonſuited without calling the F2r5; But it the Ven. Fac. be not returned 
after Evi. àt the Day, then he may be nonſuited on the Roll without calling the 
Renee piven Jury; And ſo he may in the firſt Caſe it Detr. conſent. Noy. 107. Anon, 

in ua. Imp. 1 | | x | | | 

judy . fromthe Bar, becauſe the King ſhall not be prejudiced ; For the Judgment is Salo yon, 
but otherwiſe it is nſed in the Exchequer upon an Information or Intruſion. Noy 111. the Kiig 
v. the Biſhop of Wincheſter and Dr. Hide. 1 | | 


2 Mod 264. 12, In a Quare Impedit againſt two, they ſeverally appeared, and caf 
S C. accord- J ſſoi ; g. and I 2 OA hi Hrſt appeare 
Jide ang 2 £fſoigh by Turns, and Idem Dies was given to him who firſt appeared 
the Corr &c. Then an Attachment iſſued againſt them for not appearing at the Day, 
ſaid, that the and Proceſs continued to the Grand Diſtreſs ; which being returned, and 10 
Sheriff ought Appearance, Fudement Final was ordered to be entered, according to the 


to have gone Statute of Marlbridge, cap. 12. It was moved to diſcharge this Rule, 


to the 0 | a 
Church, and becauſe the Defendants were not ſummoned, either upon the Attachment 


ſeiſed the Or Great Diſtreſs, and the Sureties, returued upen. the Proceſs, were Fobn 
Profits, and Dee and Rickard Roe; that if Judgment final thould be entered, there 
3 od is no Remedy but by Writ of Deceit, and on ſuch a Writ the Summo- 
Rum ers and Veyors are to be examined in Court, but Fei gned Perſons cannot 
Nihil; And be examined, ſo that it is an Abuſe ot Officers to return ſuch Names; that 
thatthe Ignorance of the Sheriff was the original Cauſe of it, who being to make 
5 2 8 Returns, and finding the Names of John Doe and Richard Roe fer down 
gain, conti- in the Books of Precedents as Forms, followed thoſe Precedents exacti), 
nued their and made their Returns accordingly, and took no further Care to return 
former 0 true Summoners, per Cur, the Delign of the Statute of Marlbridge was 
pinion; It to have Proceſs duly executed, and that cannot be without the Tenants 
ien led having notice of it; For if the Defendant do not a \ the Sum- 
that leaving * 8 | 3 LOT 1 cne . E endant O not appear upon e 
due Notice mons, an Attachment iſſues againſt him, commanding the Sheriff to 
ion the Sum- ſeiſe his Body, and to make him give Sureties for his Appearance, if he 
mens Was 38 will not appear, then the Grand Diſtreſs is awarded, to ſeiſe the Thing 
mucn vas jn Queſtion; and if ſtill he neglect to appear, then judgment Final is to 
Juired , 8 i 2 | . . | 3 „ : "IP 2 
For the o- be given, by which the Right is for ever concluded, and this being 
ther Writs fo fatal , the Proceſs muſt never be fuffered to be charged into 
_ pred a Thing of Courſe. It is true, the Defendant here had Notice of the 
$*%. e Suit, but he had not ſuch Notice as the Law allows him; And for his 
Time to Fourching in Eſſoign the Law allows it him. Accordingly Judgment 
| Aves, we Was ſer aſide. Mod. 248. pl. 7. Trin. 29 Car. 2. C. B. Searle v. Long. 
therefore not | A ee n a ö F 
wecellity hat Notice ſhould be given «pon every one of the Wriis; For if once ſerved it is enough. But 
the Court was of Opinion, that the Defendant havivg not appeared nor caſt an Eſſoign, and |udgment 
Final being given, it was Reaſon that all the Proceſs ſhould be ſerved really, of which there had been 
ro Occaſion, if he had either appeared or cfloined, ard therefore the Procets not beirg 7 
| | | Iu DIL: 


tf a 3 1 


- 


eme and others, and the Fame was dead the Day of the Writ purchaſed, the Writ 


Patron dies pending the Writ, yet the Writ ſhall not abate, and ſo Reco- 
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judgment was ſet aſide, and cited Raſt. Ent. 217. And they held that the Eſfoign of the other Defendant 
was no iſe binding to the Patron Defendant, becauſe they may ſever in Pleading, and fo that Judgmenr 
was likewiſe ſet afide. 


—_— 


| — * — — 


(B. d. 5) Pleadings. Abatement of the JPrit by Death of 
one of the Parties, and the Effects thereof 


1. HR [OR Defendant in Quare Impedit died, and the Writ abated, S. P And af. 


| | on 1 ter the 6 
he not being named by bis proper Name, quod Nota; For now 5 nr 


there is no Detendant, Br. Corporations, pl. 59. cites 10 E. 3. 16. & paſſed the 

Fitzh. Quare Impedit 32. | : Plaintiff. 
DIE | 1 | brought ana- 

ther Otare Impedit againſt his Succeſſor, and awarded good. Br. Quare Impedit. pl. 158. cites 10 E 3; 


& Fitzh. Quare Impedit. 32. 


2. Baron and Feme brought Quare Impedit, and the Feme ay'd pending S. P. B. 


the Hit, __ the Writ remained good, and the Baron had Writ to Quare Impe- 


dit pl. 57. 


the Biſhop as Tenant by the Curteſy. Br. Quare Impedit. pl. 67. cites 38 Cites 1 4H. 4. 
| E, . 3 | ” | | 5 | | | 12 | . . _ 5 
n In Quare 


Impedit by the Baron and Feme, if the Writ abates by the Death of the Feme, and the Baron brings 
another Writ, and Plenarty is pleaded in Bar, he may aver, That the Church was void, within 6 Months 
before the firf Writ purchaſed ; For it is abated there by the Act of God, and not by the Folly of the 
Party, Per Newton. Br. Journes &c. pl. 12. cites 5 H. 6. 16. | | 

Baron and Feme made Title to preſent in Right of the Feme, and after Iſſue joined, and before the Ve- 


wire Facias the Feme died. The Baron ſhewed that himſelf had taken out a Venire Facias in kis own 


Name; Whereupon the Defendant demurred, ſuppoſing that the Writ was abated ; But Winch was of 
Opinion, that the W rit was not abated, becauſe this was a Chattel veſted in the Husband during the 
Wife's Life. Win. 73. Paſch. 22. C. B. Blunt & Ux. Hutchinſon. —— So where ſeveral Barons and 
and their Femes were Plaintiffs, and one of the Temes died pending the Writ before Judgment, the 
Court awarded Writ to the Biſhop in the Name of the Baron and the others, Mo. 456. pl. 625. Trin. 38. 
Eliz. the Counteſs of Northumberland's Caſe.—— But if Quare Impedit be mug againſt Baron and 

hall Sa ; Contra, if 


ſhe had died pending the Writ. Br. Quare Impedit. pl. 153. cites 11 H. 6. 23. 


3. It Quare Impedit be brought againſt the Patron aud Incumbent, and the Quare Im- 


pedit againſt 


| s he P. | 
very may be againft the Incumbent alone. Br. Quare Impedit. pl. 47. ES: 
cites J H. 4. . . N 6 ©. >" - DO 
| Patron ple ad- 


* in Bay, and the [ncumbent pleaded the ſame Matter alſo, and ſa to Iſſue, and after one came and pleaded 
that the Patron is dead after the laſt Continuance, Judgment of the Writ, and the Writ was awarded good, 

per Judicium, after long Argument, by Reafon of the Miſehicf of the Lapſe. Br. Quare Impedit. pl 6. 

eites 9 H. 6. 30. $ where 2 * Parceners, or 2 Jointenamts bring Quare Impedit, and the one dies, 

the Writ ſhall ſtand for the fame Miſchief, and ſo is 38 E. 3.35. Br. Quate Impedit. pl. 6. cites 9 H. 6. 

39. —— $, P. Br. Quare Impedit. pl, 67. cites 38 E. 3. 35.— 78. P. And ſo of Texants in Common, Br, 
(Bare Impedit. pl. 57. cites 14 H 4. 12. ; 0 18 „„ | 


4. If one of the* Plaintiffs, or one of the Defendants in Quare Impe- The. 
dir Jies, Quæte if the Writ thall not abate. Br, Quare Impedit. pl. 7. cires Pratt o 
9 H. 6. 56. per Rolfe. 1 13 * £ mall not a- 

| ms IS RO | eee 

TY | ws 5 Writ, but he ſhall be ſevered F. N. B. 35. (L) 

If 2 bring it of Right of Advotſon, or if ĩt be hence againſ# tero, and the one dies, of the one Part 
or the other, the Wrie ſhall abate, Contra in a Dunre Impeuit; For there, after Title made, the De- 
fendant is become Actor, and he may recover Damages againſt the Plaintiff, Br. Quare Impedit pl. 6. 
Cites 9 H. 6. 30. per Babbington. I | I r Wr Apron 1 

In Quare Impedit again/t 3. the ene died pending the Writ, and yet the Writ was awarded good againſt 
the other; quod nota, Br. Quare Impedit. pl. 63. cites 9 H.'5. 6. 1 N a 

Death of the one before Writ purchaſed, ſhall abate the Writ —_ all; hat Death of the one pending 
the Writ ſhall not abate the Writ [but] againſt himſeif himſelf only; Note the Diverſity, Br. Brief pl. 
3 Cites27 H. 8. 26. CCC | | | | 


4.32 Preſentation. 
(une Impedit was brought againſt the Biſhop, who collated NI. as Patron, and pending the Wri, 


the Biſhop died, yet Judgment was given for the Plaintiff to iecover the Preſentment, and Damages to 
alf a Year's Value, and an Amoveas of M. and Writ to the now Biſhop or Metropolitan as the Plaiu- 


1 titf pleaſe. D. 194. pl. 33 Mich. 2 & 3 Eliz. Ralph Bayne Biſhop of Coventry &c. and Meyrick's Caſe, 


1 bid. Marg. ſays that Quare Impedit was brought againſt Patron Parſon and Ordinary, and the Patron 
41 died. ard yet Judgment was given agairſt all, cites Prin 35 Eliz. B. R. Sir Richard Pipe's Caſe — 
Cro. E. 324 S. C. by Name of Pipe v. the Queen. — S. P. For there are 2 Miſchiefs. 1. if the Writ a. 
bates the Diſturbance ſhall not be puniſhed, though the. Writ-was well commenced , For there wants a 
Difturber ; Ard 2dly, if the Writ abates not, but the Plaintiff ſhall proceed to Judgment and Execution, 
the very Patron ſhall be put ot of Poſſeſſion, and as in the laſt Caſe, he may recontinue Poſſeſſion b 


abate. ) Rep. 26. b in Hall's Caſe, and cires 7 H. 4. 26 b. 13 H. 8. 13. 9 H. 6. 6. 57. 
Quare Impedit by a Prior againſt the Biſhop of C. and others, one pleaded that one of the Defendants was 
dead the Day of the Writ purchaſed, and demanded Judgment of the Writ, et non Allocatur for all. Br. 


Quare Impedt:, pl. 49. cites 7 H. 4. 34, 36. 
The Gran. F. A. grants to B. the next Preſentation to the Church of D. the Church 


| | _ 2 after the 6 Months paſs, the Executor can have no Remedy. Er. Quare 
Quare Im- Iinpedit. pl. 158. cites 4 E. 6. 

pert, and Neo 5 5 5 
di d after the 6 Morths paſt, pending the Writ, and the Executors brought another nave Impedit by Fourneys 
Accounts, and took general Writ, and ceunted generally that the Grant was made to the 'Teftator, and he 
brought Quare Impedit and died, and that they brought this Writ, Et ea Ratione pertinet ad ipſos pre- 
ſentare, and the Defendant hindered them; and then it purported, that this is of a Diſturbance done to 


IWrit, and count ſpecially, and ſhall demand Writ to the Biſhop upen the F reſentatron, and Writ of the Teſtator, 
and becauſe it did not, therefore ill, Et nihil inde venit. Br. Quare Impedit. pl. 160. between Mark, 
Ogle, and Harriſon. But Brooke ſays, It ſeems that chere the Plaintiff dies, none can have other Ii vit 
by 8 Accounts. Br. N. C. 4. E. 6. pl. 410. S. C. 5 5 1 . 

he Flainliſf in a Quare Impedit died pending the Writ ; It was prayed to bave another Writ for the 
Executors ; For he ſaid he could not have it but by the Allowance of the Court, and the Court granted 
it, but bid him look well to it, if it lay in this Caſe or not, and in what Form the Writ ſhall be. Cro. 

E. 17. Hill. 32 Eliz. Walter Moile's Caſe. | 


1 B. K. in the Caſe of Dacres and Duncombe. 


Paſch. 4 Car. B. KR. the King v. Clough. 


3 ieee eee 8 


(B. d. 6) Abatement of the Writ for other Matters. 
In what Caſes, and the Effect thereof. 


1. NTOTE; A Fit brought by the King or Queen is net, Und: 
N queritur, that the Defendant injufte &c. 18 E. 3. 1, 2. (as it is in 
the Caſe of a Common Perſon) Alſo if the Words Ut dicitur be omitted, 


Ut dicitur, but in that of a Common Perſon, in all Writs it ſhall be Ut dicit. 


Notes there (e) cites the above Caſes, and 17 E 3. So. 7 


4 
2. Quare Impedit by the King againſt L. and intitled himſelf to the 
 Moiety of the Advowſon, becauſe L. the Defendant was Outlaw'd inTreſpaſs, 


dance he preſented, and L. ſaid that the Advowſon was ſevered into three 


King demurred, and had Writto the Biſhop, becauſe the Plea of the De- 
ment of the Writ, and the Traverſe goes in Bar; But if he had reſted upon 
the Plea, that the Advowſon was ſever'd into three Parts, the Kings 
Writ had abated. Br. Quare Impedir. pl. 115. cites 22 Aſſ. 33. 
3. A Writ was brought by the Oucen ratione minori etate J. fili & 


Capite, 


Writ of Right, but is withoft Refnedy, if the Writ.abates, which is the greater Miſchief, it ſh all not 


zee of the voids, and B. brings Quare Impedit, and dies pending the Writ, and 


themſelves after the 6 Months paſſed, and then the Writ does not lie; For all ought to be comprized in tle 


Quare Impedit is revivable by Journeys Accounts. Per Hale Ch. J. Ventr. 230. Hill. 24 & 25 Car. 2. 


6. Quare Impedit brought by the King abates by his Demiſe, Het. 83. 


the Writ is good; Vet ſee 38 E. 3. 31. Thar in the King's Caſe it ſhall be 
and if it be Ut dicitur, the Writ ſhall abate. F. N. B. 32. (E) in rhe New 


and conveyed in Forma Furis (as appears in the Book) and upon the Avoi- 


Portions, and named the Portions, Abſque hoc, that the Incumbent, who died, 
WAS preſented 7 the Father of L. as the King ſuppoſed in his Count ; and the 


fendant, viz. That the Church was ſevered into three Portions goes in Abate- 


 bredis F. in Cuſtodia Reginæ exiſten. de qua pred. S. Terram ſua tenuit in 


ww A A — 


a 5 r © I L -» —— 
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Capite, where by the Count it appeared, that he held of one G. who was the 
Oucen's Ward, and yer held good. F. N. B. 32. (F) in the new 
Notes there (b) cites 24 E. 3. 54. We | 5 
In Quare Impedit it was agreed, that it is a good Plea to the Writ ꝙ if it be 
by the Patron or Incumbent, to ſay that the Writ bears Date in the Life gee by 
Vibe lat Incumbent. Br. Brief, pl. 75. cites 46 E. 3. 19. fey, chat 
| ' bears Date in 


the Life of the Anceſtor in this Action. Br. ibid, —Br. Quare Impedit, pl. 37. cites S8. C. 


5. In goes Impedir by a Prior againſt the Biſhop of C. and others, 
one pleaded that the Church was full the Day of the Writ purchaſed of the 
Preſentment of the Plaintiff ; Judgment of the W rir, and becauſe he claim d 
wthing in the Patronage, the Plaintiff demurr'd; and therefore awarded 
that be _ not —_ the Plea ; quod nota. Br. Quare Impedit, pl. 49. 
cites ) H. 4. 34. 30. | 333 | 

6. i Ovare Impedit the Defendant ſaid that the Clerk of the Plaintiff was and Per 
Infituted and Inducted before the Writ purchas'dand is now in, Judgment — 4 is” 
of the Writ ; and the beſt Opinion was, that it is a good Plea ; tor he re 3 
cannot recover the Preſentation where himſelf has the Preſentation, and fendant that 
it does not lie for Damages only. Br. Quare Impedit, pl. 54. cites 12 the Church | 
H. 1. | e e OL wat full of 


his own Pre 


J. In Quare Impedir by C. againſt B. the Plaintiff counted that N. was 
ſeiſed of a Manor and Advowſon appendant who preſented &c. and NM. gave 
in Tail, and the Donee at the Avoidance preſented, and his Clerk in &c. and 
after the Tenant in Tail died without Iſſus, and he in Remainder entered 
and preſented T. &c. and his Clerk in, and after died, and he preſented 
gain, and the Defendant Jifturb'd him; and the Defendant ſaid that à 
Stranger was ſeiſed of the Manor and Advowſon appendant, and preſented F. 
&, and died, and the Manor with the Appurtenances deſcended to K. as 
Daughter and Heir, who took the Defendant to Baron, and the Baron and 
Feme in Fure Uxoris preſented, and the Femme is yet alive; Judgment of the 
Writ: And the beſt Opinion was, That it is no Plea to the Writ; for the 
Plaintiff alleges the Avoidance by the Death of T. and the Defendant by the 
Death of F. and alſo the Defendant does not allege that the Preſentation made 
by the Father of his Feme was after the Preſemation of which the Plaintiff 
—_ nor does he traverſe it, Br. Quare Impedir, pl. 108. cites 14 
8. Fointenancy of the Part of the Defendant is no Plea in Quare Im- In Quare 
pedit: Contrary, it ſeems, of the Part of the Plaintiff Br. Quare Impe- Impedit 
dit, pl. 108. cites 14 H. 6. 23. Pp 5 * e 
e * l 


the Writ by Fim Coparcenary [ur] Tenancy In Common Pro indiviſo in the Plainti | of the Advowlon, unleſs he ; 


ſees bim to have other Title in the Advozyſon, or to he Incumbent. So if the Count be vicious; Quzre of 

tie Miſnoſmer of the Plaintiff. Br. Quare Impedit, pl. 154. Cites 31 H. 6. 15. | Toe 

9. In Quare Impedir, if the Writ abates upon Plea to the Writ found Br. Quare 
aamſt the Plamiff 


feremptory to the Plaintiff, and he ſhall not have another Quare Impedit. 2 Ae. 
| | e the Writ 


vas againſt Patron and Incumbent, and the Patron made Default, and the Incumbent appeared, aud 


tleaded that the Plaintiff cas made a Knight aſter tho laſt Gontinuance, ave was found for the Incumbent, by 


which the Writ abated, and the Plaintiff prayed a Writ to the: Biſhop for Default of the Patron, but 


could not have it, becauſe it is repugnant to have a Writ to the Biſhop when his Writ abates 
Where the Plaintiff in a Quare Impedit was made a Kninht pending: the I/rit, Sbe My thought that inaſ- 
much as this ſhall be accounted his own Default, he ſhall not have a Writ, by Journeys: Accounts. And 
agreed that the Books are clear that the Writ ſhall ahate. “ D. 55. a; b. pl. 7. Paſch 34 & 35 H. 8. 
Anon. But it ſeems by the other Part of the Caſe (tho not clearly expreſs d) that if this being made 
a Knight was not the Act of the Plaintiff himſelf, but that he had been compell'd by the King to be made a 
Knight (as any Man having Lands of a certain Value, was compellable to be ar that Time, and till the 
12 Cx. 2.) then he might have had this Writ. See — aſter this Caſe it way enacted by r 


ſentment 6 Months before the Writ purchas'd. Ibid, 


againſt ſeve· : 


„ or by Confeſſſon of the Exception to the Writ, this is Impedir, Pl. 


E. 6. 


| 
| 
| 
| 
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i 4 6. cap. 7. that making a Plaintiff &c. Knight &c. ſhould not abate the Cui 


tuo Preſeni- 


the Brother of the Defendant whoſe 
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8 C. Cid 
Rep. 10. b. in Spencer's Caſe.— The Plaintiff's being made a Knight pending the Writ is bunk 
tory ; for common Experience tells us, that it is the Act of the Plaintiff, and no one is compell'd or Con- 
ſtrained thereto. 7 Rep. 27. b. in Sir Hugh Portman's Caſe. 


10. In Quare Impedit the Plaintiff in his Count made Title as to thy 
Advouſon appendant. The Defendant fhew'd Fine levied 4 the Morety, ſo 
that the Motery is in groſs, 1 of the Writ ; and it was doubted 
if it goes to the Writ or to the Action. Br. Quare Impedir, pl. 10. cit 
33 Hfñ. 6. 11. 


In 2 11. In Quate Impedit the Plaintiff counted that one F. F. was ſeifcd jn 
Impedit the 5 


Phlaintiff Fre of the Manor of B. ad quod Advocatio prædicta pertinet, and preſented | 


phy pO R. and after gave the Manor to which &c. to one O. his Anceſtor in 
Gijt in Tail Tail, and alleg*d another Preſentment in the Tenant in Tail, and convey'd the 
to his Anceſtor Manor to himſelf as Heir in Tail, and alleg'd ſeveral Deſcents; Littleton 


of 4 —_— demanded Judgment of the Vrit; tor it is Ad quod Advocatio pertijer, 
- = „ where it ſpould be pertinuit, & non allocarur; = the Deſcents adjudy'1 
Greſs, and not double, by Reaſon that the Gift is the Effect, and the Deſcents are 
counted of only Conveyances. Br. Quare Impedit, pl. I 1. cites 33 H. 6. 32. 


ments & non excipitur; and that the Church voided by the Death of R. and he preſented ; and the other ſaid 
that the Advowſon was appendant to the Manor, which Manor and Advowſon were given to the Anceſtor of the 
Plaintiff in Fee, and that the Brother of the Plaintiff gave one Acre Parcel of tke Manor, and the Aadrow/on ty 

eir he is, and that R. the Preſentee died 6 Years ſince, and that the 
Church voided by the Death of V. Preſentee of the Brother of the Defendant, Judgment of the Mit, which 
ſuppoſes an Avoidance by the Death of R. and alſo that this ris is not pure has d within 6 Months; and it was 
challeng'd for the Doubleneſs, & non Allocatur ; for the Plea is to the Writ, and the Appendancy and the 
Deſcent to the Defendant is for Title. And it was agreed there, that if the Advow ſon was in Groſs, then 


tle Preſentments are but Uſurpations, and ſhall not prejudice the Heir in Tail by Reaſon of the Starute; 


bur if it was A, then the Alienation of the Acre and Advow ſon is a Diſcontinuance, and he can- 
not preſent till he has recovered the Acre by Formedon; but if it was in groſs he may have Quare Im- 
pedit ; note the Difference; for Tenant in Tail cannot have Writ of Right. And after the Parties 
were compell'd to take Iſue, if the Advowſon was in groſs or appendant at the Time of the Gift in Jail; 
quod nota. Br. Quare Impedit, pl. 3 1. cites 43 E. 3. 24. And in Anno 44 E. 3. 15. in the fame 
Caſe the Iſſue was taken if the Acre, given with the Advow ſon in Diſcontinuance, was Parcel of the 


Manor or not, and ſo the Appendancy and the Groſs was the Effet of the Matter, to maintain or deſtroy 
the Action. Br, Quare Impedit, pl 31. cites 8. C „ | 


If the Writ 12. It was agreed for Law, that if Quare Impedit abates, the Plain- 
| for 7 * quod nota ;. and 

or Inſufi- ſuære of ĩt be for falſe Latin, which is the Default of the Clerk. Br. Quare 

ciency of Impedit, pl. 15. cites 34 H. 6.37. | : 

is the Default of the Clerk, and ſhall not be peremptory to the Plaintiff, nor ſhall the Defendant have 


abates for iq k * 18 7 5 
"Pak Latin tiff hall not have another Writ; for this zs peremprory ; 


Writ to the Biſhop upon it, but the Plaintiff may have a new Writ of Quare Impedit; and with this 
agrees 3 H. 6. 3. a. 31 H. 6. 15. a. 7 Rep. 27. b. Paſch. 40 Eliz. in Sir Hugh Portman's Cafe. 


8. P. Re- 


3 13. In Quare Impedit if the Plaintiff is Nonſuited after Appearance, 
Ov d; an | 


Po eg this is peremptory, tho' it be before Declaration; quod nota, Br. Peremp- 

Writ be Fory 74. cites 19 E. 4. 9. 1 „ he 
brought 80 ec 

within fix Months. | 

Thid, — — The Nature of a Quars Impedit is to be final upon Nonſuit or Diſcontinuance. Hob. 1;-. 


138. pl. 187. Trin. 14 Jac. in Caſe of the Earl of Bedford v. Biſhop of Exeter and Wilſon. 
Nenſuit of one Plaintiff ſhall not abate the Writ, but he ſhall be ſevered. F. N. B. 35. (L.) 


7 Rep. 27. b. Paſch. 40 Eliz. Sir Hugh Portman's Caſe.——So of a Diſcontinuance. 


ae 


This Caſe 


ſeems not 


1 Olare Inpedit by the Oueen againſt others, and one is hy her . 


clearly demned, and Execution taken againſt him ; this thall abate all the Writ 


abridp'd; Againſt the others, as in Treſpaſs againſt ſeveral. Br. Executions, pl. 
That ſhe recover'd by Defanlt againſt one, and had Judgment to have Writ to the Biſhop &c. with a 
Ceflet Executio till tried between the others and her; for otherwiſe this Execution againſt one alone, 
will abate the Writ againſt the others; as in Treſpaſs againſt two, if the Iflue'be tried againſt one, and 
the Plaintift prays Execution againſt him, the Writ ſhall abate againlt the others &c. Pasch 20 E. 4. 


No ſuc h in 


Preſentation. 4335 
<4 In Quare Impedir againſt ſeveral, it was agreed that to ſay that The King 
? _ atura, as the one of chem is; ſhall abate all the Writ; 8 N. 
bur * Miſnomer of the one ſhall not abate but only againſt him who is miſ- p, 90" of . 

named. Br. Brief, pl. 3. cites 2) H. 8. 26. | e ee 


Chauntery 


© > 1 | 1 which ſhall 
be called Ln of the Chauntery of C. and after the King impleaded him by Name of IP of the Flcuſe 


of C. and for this Miſroſmer the Quare Impedit abated, notwithſtanding it was averr'd for the Kiog that 
he was known by this Name. Br. Miſnomer, pl. 24. cites 38 E. 3. 14.—8. P. Br. Brief, pl. 137. cites 
S. C. The Reaſon ſeems to be, becauſe the King ſhall rake Conuſance of the Name, which he himſelf ap- 
pointed by his Writ. | 


16. The Tefte of every Quare Impedit ſpall be the ſanie Day that the 
Writ is obtained, by Reaſon of the Lapſe, that it do not prevent the ſix 
Months, fo as to defraud the Ordinary, Br. Quare Impedit, pl. 151. 
cites the Regiſter. | At ed | 
17. In Quare Impedit by the Queen the Count was upon a Preſenta- 
tion made by H. 8. in Right of his Dutchy of Lancaſter, and ſo con- 
vey'd the ſame to her by Deſcent. Exception was taken to the Wrir, 


becauſe it does not ſet forth how the Queen claims the Adyowſon ; as 


where the King preſents by the Temporalries in his Hands, the Writ 
ſhall ſay, Ratione Epiſcopatus Cant. nunc vacant. or in Caſe of Ward, 
Ratione Cuſtodiz ; and that therefore in this Cafe it ought to be ſaid 


| Ratione Ducatus. But Anderſon Ch. J. held the Writ well enough, 


and it is good enough both Ways, either Generally or Specially ; and 
cited the Book of Entries 0 where the Writ is general, but 
the Count is Ratione Ducatus ſui Lancaſtriæ. And afterwards a Prece- 
dent was ſhe wn of Anno 32 H. 6. where the Writ was General, and the 
Count was Ratione Ducatus. Le. 226, 227. pl. 30). Paſch. 33 Eliz. 
C. B. The 9 8 v. Biſhop of Vork. | „ 

18. If a Man has an Arlvomſn in right of his Feme, and the Husband 


brings Quare Impedir, the Writ hall be general Ad ſuam ſpectar 
Donationem, without mentioning his Wife; per Anderſon Ch J. and 


cited the Book of Entries 483, that the Writ is general and the Count 
ſpecial. Le. 227. pl. 3oy. in Cafe of the Queen v. Bithop of Vork. 1 
19. The Plaintitt in a Quare Impedit declared thus, (viz.) Suam Ido not ob- 


ſbellat Donationem, leaving out the Word (ad ;) adjudged, that the ſerve any 
Writ thall be amended. 3 Nell. a. 36. pl. 5. cites Reynoldſon v. Biſhop nen NR 
of London. 3 Lev. 435. „„ tes © 


in the Caſe 
cited, but 
Goldsb. 78. 


pl. 12. Hill. 30 Eliz. in Brokesby's Caſe is the ſame Point, and that at length by the Opinion of all 


the Juſtices it was amendable, and that a Clerk of the Chancery came into C. B. and amended it 
Cro. E. 119. pl. 4. Mich. 30 & 31 Eliz. S. C. by Name of Rookesby's Caſe. e e | 


20. If after 6 Months a Quare Impedit abate, which was brought with- S. P. and, 
in the 6 Months, the Plaintiff is remedileſs to recover his Preſentation. 1 24h it 
Cro. E. 119. Mich. 30 & 31 Eliz. B. R. Rookſeby's Caſe. "> = ite hilt he 
. | „ | RY, ON | | ſhall recover 
all in Damages, and therefore to prevent this it is uſual to name the Ordinary in the Quare Impedit; 
Per Pigot. Br. Quare Impedit, pl. 147. cites 9 E. 4. 30.——But if the Quare Impedit abates <vithin the 


6 1/onths, the Plaintiff may bring another Writ ; but if the Plaintiff be“ Nonſuit within the 6 Months, 


he cannot have a new Writ; becauſe the Defendant on Title made has a Writ to the Biſhop, and for 
8 Cauſe anew Writ to the Bifhop will not lie .Brownl. 161. Anon. —— 8. P. 7 Rep. 27, b. Portmin's 
21. The Patron granted the next Preſentation to A. and B. The Church Ow. 85 8. 
became void, and during the Avoidance A. releaſed his Right to B. who $0, paged. 
being diſturbed, brought a Quare Impedit alone; The Defendant de- 25%, _ 3 
murred, decauſe it appears of the Plaintiffs own ſhewing, that they Hill. 32 E- 
ought to have joined in the Action, and rhe Releaſe, being made after liz. S C. 
the Church was void, was of no Effe&t ; Adjudged accordingly that the th Court, 
Releaſe was void. Le. 167. pl. 232. Mich. 30 & 31 Eliz, C. B you * 
| . . 17 , | H leaſe void; 
Brokesby v. Wickham and Biſhop of Lincoln. 


becauſe here 


| . 75 | was not any 
Intereſt to be releaſed, but a Power only to preſent, and an Authority annexed to the Perſon. After 


the Voidance it is merely a Choſe en Action, and ſo not to be releaſed. Cro. E. 173 Brooksbie's Caſe. 
Aud. 223. pl. 241. S. C. adjudged ——Geldvb. 112. pl. 19. S. C. Adjorratur. 
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Preſentation. 


22. A Quare Impedit was brought vy ſeveral Perſons jointly, and in the 
Declaration they vary in their Title ; The Court agreed, that the Writ 
ſhall. abate ; For the Judgment muſt agree with the W ric, unleſs there 


be Summons and Severance; and upon divers Titles a your Judgment 
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cannot be given; tor there can be but one Righttul Tit 
327. Anon. | 5 | 
23. Ina Quare Impedit ; where the Writ abates, the Defendant ſhall 
not have a Return; tor perhaps his Clerk is in; if not, he may recover 
by a Quare Impedit as Plaintiff; and there can be no judgment where 
there is no Writ, Where the Writ abates there is no Writ. Jenk. 124. 
0-0. $2 „„ 5 . 5 
Brownl. L In Quare Impedit &c. the Defendants pleaded in Bar another 
163. S. C. Onare Impedit brought by the ſame Plaintiffs for the jaie Church, and 


e. Mo. 184. pl. 


—S. C. cited aderred that they were the ſame Plaintiffs, the lame Avoidance, and the 


Hutt. 4. in 


Ciſe of Au- fame Ditturbance, upon which both Actions were brought, and that the 
drews v. firſt Action is ſtill depending &c. The Plaintiff replied, that after the 
Hacker — bringing the firſt Action he ſtill continued ſeiſed in Tail of the Advow- 
S. C. _ ſon ; and being ſo ſeiſed, he preſented his Clerk to the Bithop &c. who 
1 (ot * refuted him, which is the Diſturbance upon which he now declared in 
Sir William this 2d. Action, and traverſed that it was the ſame Diſturbance, upon which 
St. Andrew he declared in the former Action. The Defendants demurred ; the whole 
v. the Arch-Court agreed, that the Writ ought to abare ; for though there mult be a 


| biſhop of 


York and Diſturbance naturally to maintain the Action, yer the principal Kiject 
the Counteſs Of the Suit is to recover the Preſentation; and therefore for the ſame 
of Shrew!. Thing you ſhall not have two Suirs at once. Now there was a Diitur- 
bury.— e- bance laid in the firſt Action, and the Avoidance of the fame, fo that 


” G . . * vo 5 = . * 7 
era Na the new Diſturbance betters not the Plaintiffs Caſe ; belides, it is the Na- 
Impedits may N , 


be brought ture of a 9 1 Impedit to be final, either upon a Diſcontinuauce or 


againſt ſete- Nonſuit; but by this Means one Man may bring 20 Quare Impedits, 
ral Defen- which would he intolerably vexatious ; and the adding a new Defendant 
dans, a5 One nends not the Caſe ; For ſtill there are two depending againſt the ſame Per- 
Biſhop, and ſon; but he may have as many as he will againſt * ſeveral Perſons. Hob, 
another 137. pl. 187. Trin. 14 Jac. the Earl of Bedtord v. Wilſon. 
ainſt the * | | 3 | | | 

Parra and Incumbent ; But if A. brings a Quare Impedit againſt B,— B. cannot have a Quare Impedir. 
againſt A, Brownl. 16, Anon. | EI os | . Ty 


This Caſe of 28. Quare Impedit againſt Richard Biſhop of Lincoln, the Patron and 
N 7 6g Incumbent, who pleaded, that at the Day when the Writ was broughr, 
” e there was no ſuch Richard Biſhop of Lincoln, and this was held a good 


31. where 


this Plea be- Plea in Abatement. 3 Nell. a. 38. pl. 19. cites Hutt. 33. Copplcdi eV. 
| ing pleaded Tanſey ; and Winch 13. S. C. reported by the Name of * Blunt v. Hutch- 
by the In- Fre . ids | 
+ 3 „„ Gone Oe 1 e n OE 
demurred to, and another Plea being pleaded by the Patron, viz. that there was no ſuch Church as 
Ulceby in the County of Lincoln, this laſt being tried it was found for the Defendant ; For that there 


inſon. 


was an Union of the Church of Fordington to the Church of Ulceby, and that it was called Uicevy, 
cum Fordington, and that Inſtitutions &c. were to Ulceby, and that Ulceby was the greater, and For- 
dington the lefler Church and united, and therein had loft its Name, it was agreed, that being known, 


by the one Name or the other had been ſufficient to have found for the Plaintiff. Ir was objected for 
the Plaintiff in Arreſt of Judgment, that there was a Miſ-trial ; For to try the Iſſue of Nul tiel Vill, 
the Venire ſhould be from the Body of the County, whereas here it was DeVicineto de Ulceby ; But 


all the Court agreed the Trial good, and that it is admitted there is ſuch a Town, and the Writ im- 
plies it; and Judgment for the Defendant. —{Bur as to the Plea of the Incumbent, viz. that there 1s 
no ſuch Richard &c. no farther Notice is taken of it. —8. C. by Name of Cuppledick v. Ter- 
whit. Hob. 249, 250. Trin. 16 Jac. ſays, That the whole Writ was abated againſt all the Derendants 


upon the Verdict found for the Defendant, and that no Opinion was given upon the other Demurrer of 


No fuch Biſhop &. The Caſe of Blunt v. Eutchmtſon, Win. 73. is neither the S. C. nor the 


§. P. | | 
26. In Quare Impedit the Defendant prayed Oyer of the Writ, and 
pleaded in Abatement that there was a Variance between the Writ and 
Count, the Writ being Ouæ ad noſtram ſpettat Donationem, and the 
Count was, Ouæ ad ſuam Donationem ſpetFat Fure Prerogative, It was 
objected on Demurrer, That the Title by the Wrir is a Title in Fee, 
but this in the Count is only a Title Pro hac Vice; ſed non — F 
| 0 
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For the Precedents are ſo, and the Writ is always general; and if the 
King has Judgment by Default, and a Writ to the Biſhop, this will not 

ain a General Title to the Crown, or become an U ſurpation; per Holt 
Ch. J. For where the King has Judgment by Default in a Quatre Impe- 
dit, he, as well as a Subject, muſt by Suggeſtion on the Roll ſet forth 
his ſpecial Title. A Reſpondeas Ouſter was awarded. 2 Salk. 559. 
Trin. 5 W. & M. the King v. Dr. Lancatter and Biſhop of London. 

27. In Qua. Imp. the Count varied from the Writ ; tor the Writ was 
Quod permittat præſentare ad Vicariam, and the Declaration is A Eccle- 
/am pertinet præſentare; but upon Exception taken to it the Court re- 
ſolved, That Omnes Vicaria eff Eccleſia, and that it is ſo held expreſsly 
in ſexeral Books, and therefore is no Variance in Subſtauce but in Form 
only ; and this act being ſhewn for Cauſe of Demurrer; Judgment was 
oiven for the Plaintiff, and thereupon the Defendants brought a Writ 
of Error and a Bill in Chancery &c. Carth. 315 &c. Trin. 6 W. & M. 
B. R. Reynell v. Long. . | L 


(8. d. 7) In what Caſes the Patron &c. muſt be named. 


THE King may have Oyare Impedit againſt the Incumbent alone; contra * . : 
i | | 1 N a bt . mpe ir p o 

| of a common Perſon. Br. Prerogative, pl. 110. cites 41 E. 3. 10. 6. Cite, „ H 
6.30. by Babington. And ſo where the Pope preſented. Ibid. ——S. P. Br. Quare Impedit, pl. 47. 


cites 7 H. 4. 25. 37. ——Quare Impedit by the King againſt the Incumbent alone, who pleaded, which 
cas found againſt the King, and it was moved in Arreſt becauſe the Patron was not named in the Writ, 


but becauſe the Writ was admitted it was awarded that the Defendant Eat inde fine die. Br. Quare 
Impedit, pl. 44. cites 3 H. 4. 2. 3. | | | . 
Quare Impedit by the King againſt the Incumbent alone, and counted that the Abbeſs of I. was ſeiſed &c. 
in Right of the Church, and preſented N. who was admitted, and after the Church voided, and ſhe preſented 
B «ho was admitted, and after was created Biſbop of F. 70 which the Church woided, and remained void till 
the Temforalties came into the Hands of King E 3. (hie 
it ſeems to me,) and made the Deſcent to the King who now is, by <ubich he preſented, and the Deſ endant 
diſturbed im, (and fo ſee that the * King ſhall have Preſentation wkich fell in the time of the former King 
and not his Executors ;) and the Defendant pleaded to the Writ becauſe he is only an Incumbent, an 
the Patron isnot named, and the Writ awarded good; for it may be, that the Patron did not diſturb, 
and alſo in this Caſe the King ſball not recover the Advoſon, but only the Preſentation, and by this Recovery 
the Patron ſhall not be ont of Poſſeſſion as in other Caſes, becauſe it appears that the Title of the King 1s 
MAY Inheritance. Br. Quare Impedit, pl. 47. cites 5 H. 4. 25. 37. — * Br. Preſentatton, pl. 11 
cites 8. C. | | | | | | | . 
The King brought a 9 Impe lit againſt the Biſhop, Smith [ncumbent, and Langford ; The In- 
cumbent pleaded that no Patron was named in the Writ ; and per Cur, that is a good Plea in Bar, tho 
the King be Plaintiff he claiming to preſent by Lapſe for Simony. Allo the Patron now <vas only Grantee of the 
Prochein Avoidance, and had preſented Smith, yet he ought to be named; but if the Clerk had been in by 
Cllation by the Ordinary for Lapſe, or Proviſion of the Pope in former Times, or Ex Preſentatione Re- 
gis againſt whom no Wii lies, if u common Perſon had been Plaintiff in the Quare Impedit, in thoſe 
Caſes it might be without any Patron. Noy. 151. the King v. Biſhop of Litchfield &c.—Cites 7 H. 4. 
37; and 5 Rep. 26. 9 H. 6. &c. | 1 5 : | 


2. Quare Impedir againſt one who ſaid that the Biſhop preſented him 
by Lapſe, and that he claimed nothing in the Patronage, Judgment it 
Tort; and the other prayed Writ to the Biſhop, becauſe he has dif- 
claimed in the Patronage ; But per Cur, you 1hall not have it, but your 
Writ ſpall abate, becaute he is no Diſturber, nor the Biſhop not named in 
he Writ; & adjornatur. Br. 7 Impedit, pl. 24. cites 42 E. 3. J. 


3. Quare Impedit by the King, who made his Title for Alienation in 8. C. cited 


Mortmain of the Manor to which the Advowſon &c. and the Bithop of 7 12 55 b. 
N preſented his Clerk WHO was admitted, inſtituted and inducted, and Hul ks | 
the Biſhop died, and the King within the Tear brought Ouare Impedit Biſhop of 
qainſt the Incumbent alone, and well; for he may plead againſt the King Bath and 
dy the Statute, and alſo the Bithop = now is was no Ditturber, 10 __ Wells. 

1 | My: 4 


is intended the Temporalties of the Abbeſs as 


| 
| 
| 
| 
| 
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the Action does not lie againft him. Sav. 109. pl. 184. in Caſe of Hall 
v. the Biſhop of Bath and Wells, cires 47 E. 3. 11. EY 

. Quare Impedit againſt R. L. as Incumbent, and D. C. as Patron; 
The Incumbent ſaid, that he was preſented to the ſame Church Ly A. . 
and inſtituted and inducted, which A. B. is not named inthe Writ ; Judy. 
ment of the Writ ; Per Brian, the Writ is good; For he has named 3 
Diſturber, and the Incumbent is not diſturbed by A. B. but by D. C. 
and there is no Reaſon to have Action againſt him who has done no 
Tort to the Plaintiff, And therefore held good; and ſo ſee that the 
Writ is good againſt Diſturber and Incumbent, though the Diſturber is 
not very Patron. Sav. 109. pl. 184. in Caſe of Hall v. the Biſhop of Bath 
and Wells, cites 22 E. 4. | 


| = here a & Where there 7s no Patron, there lies Quare Impedit without nam- 
Patronage im; 3 = 2 | | Ml 
phos 700 % ing the Patton, Br. Preſentation, pl. 23. Cites 14 H. 8. 2. per Fitz. 
Preſentation, James j . | | | 
Admiſhon, | | Hs 
and Inſtitution of a Clerk, ſuch Patron ought to be named with the Incumbent in the Quare Impedir, 
Jenk. 200. pl. 18. cites it as reſolved. | e 


6. Where the King preſents to my Church when I have Right to preſent, 

my Gre Impedit lies only againſt the Incumbent of the King, Without 
other Patron; but in every other Caſe of Common Perſon, it muſt be brought 
againſt the Patron and Incumbent. Note, This was ſaid per Frowicke 
Ch. J. for clear Law. But Marrow ſaid, He had ſeen Quare Impedit 
againſt the Incumbent alone between Common Perſons. But Frowicke 
reply'd, That he never had in his Life. Kelw. 53. pl. 9. 1 5 
„Rep. 25 b. J. In Quare Impedit the Incumbent pleaded, 9nod ipſe Nihil habet, na 
ry brig 4 habere clamat &c. Niſi de Preſentatione Georgii Sidenham Militis not named 
Mama in the Writ, and demanded Judgment of the Writ ; upon which, the 
The Caſe Plaintiff did demur in Law; And it was argued for the Plaintiff That 
was, The the Writ was well brought without naming the Patron; tor if a Quare 
Dean of A Impedit be brought againſt the Patron and Incumbenr, and the Patron 
was feifed of dieth, pendant the Writ, the Writ ſhall not abate. 9 H. 6. 30. It might 


Vicarag | . 
of W. be, that the Plaintiff did not know, nor could tell who preſented the ſaid In- 


pendant to cumbent, but he findeth the Incumbent a Diſturber by his Incumbency ; and it 


or, ” _ a of Neceſſity ſach Pa ron ought to be named, then it ſuch an Uſurper ſhould 


Right of his die before the Writ brought, he which hath Cauſe of Action thould be 
Deanry, and Remedileſs. And by Anderſon and Periam, the Writ is good enough | 
ee b. for the Reaſon aforeſaid. Le. 58, pl. 83. Mich. 32 Eliz. in C. B. Hall 
Who was in- 7 0 1 n e 
ducted and Biſhop of Bath. „ 3 
leaſed the Manor to the Earl of L. for Years, who aſhgn'd it to Sir G. S. and he granted it to C. R. 
The Vicarage voided, R. preſented D. who was admitted &c C. R. aſſign'd to H. the Plaintiff. D. 
was deprived. H. brought Quare Impedit againſt the Biſhop and the Incumbent for diſturbing him to 
e The Incumbent pleaded, that he claimed nothing in the Advow ſon of the Vicarage, but is 
| Vicar of the Church of the Preſentation of the ſaid G. S. who is alive, not nam'd in the Writ, and 
demanded Judgment of the Writ ; And upon Demurrer it was reſolv'd, That the Writ ſhould abate, 
and that the Patron ought to be named in the Writ ; 1ſt, Becauſe the Patronage will in this Caſe be re- 
cover'd againſt him that has nothing in the Patronage; and there is no Reaſon, that he who is Patron 
ſhall be ouſted thereof, when he is a Stranger, and not Party to the Writ ; and eſpecially when, as in 
this Caſe, he might be made Party thereto. 2dly, At Common Law the Incumbent could not plead any 
Plea which concerned the Right of Patronage, and therefore it would be unreaſonable that he only 
ſhould be named in the Writ, who at Common Law could not defend the Patronage ; and that he wh 
has the Patronage, and might defend the Right thereof ſhould be omitted in the Writ. But this Di- 
verſity was agreed, That chen by the Judgment in the Quare Impedit the Inheritance, Eſtate, or 2 of 
the Patron in the Patronage is to be deveſted by the Judgment in the Quare Impedit brought by J. S. there 
there J. N. who preſented, and his Clerk receiv'd, ought to be nam'd in the Writ But when the In- 
heritance, Eſtate, or Intereſt, ſhall not be deveſted by the Judgment, then if other Diſturber be nam'd in the | 
Writ, he need not name the rightful Patron in the Writ ; and with this Diverſity the Books agree. And 
after the Plaintiff Hall, perceiving the Reſolution of the Court, diſcontinued his Suit, and loſt his Pre- 
| ſentation illa Vice, — Sav. 107. S. C. And it ſeems there, that the Writ was ad judg d good. See 108. 
at the End. S. C. cited Cro. J. 651. in the Caſe of Savil v. Thornton. — See (P. c) pl 1. in the 


Notes. — 7 Rep. 26. b. cites 5 H. 4. 25, 37. That becauſe the Preſentation was only recover. d, and 
not the Advowſon, nor the Patron put out of Poſſeſſion, the Writ was adjudg'd good without naming rhe 

Patron. Ibid. 26. b. — So where the Patron died before Writ brought, the Writ is well brought 2 1 
| | = 7 N 8 f neumbent 
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Incumbent alone. Ibid. cites 4; E. 3. 11. 8b. becauſe by the Statute 25 E. 3. 7. he is enabled to 
plead. Ibid. 27. cites Pl. C. 178. b. | 7 0 | 


8, Quare Impedit, in which the Plaintiff made a Title, for that the Arey 
Deftendant was preſented upon a Simoniacal Agreement 3 The Archbiſhop atk oats 


| Apleads, That he claimed nothing but as Ordinary; and the Defendant 


* Sowton pleaded in Abatement, that the Patron is not named in the Writ; 
and upon Demurrer it was adjudg'd, that he need not, becauſe his Title 
is not in Queſtion, but is admitted, and the King claims in Affirmance 
of his Title and Right but by the Offence of the Defendant; and the 
Patron ſhall not be put out of Poſſeſſion by Recovery in this Action, for 
he has had the Fruit of his Preſentation; but his Clerk ſhall be remov'd 
for his Simony, and therefore need not be made Party; per Charlton J. 
but 3 Juſtices contra, who doubred becauſe the Patron is not only to have 

his Clerk admitted, but likewiſe to continue. And Reſpondeas Ouſter was 
awarded. 3 Lev. 16. Paſch. 33 Car. 2. The King v. the Archbiſhop of 
York and Sowton. e 5 


(B. d. 8) Pleadings. Count. 


1. IN a Quare Impedit the Plaintiff ought to declare, That the Pre- In a Quare 
| ſentment was made in Time of Peace. F. N. B. 33. (K) in the one dg 
| 5 * 8 . „ | aintitf de- 

new Notes there (e) cites 18 E. 2. Quare Impedit, 17g. cared, That 
Horner wwas ſeiſed in Fee of the Manor of Dowling, to which the Adyowſon was appendant ; my he 
preſented J. S. who was admitted, inſtituted &c. and that afterwards he ae the next Avoidance to the © 
Plaintiff; that J. S. died, and it belongs to him to preſent; and upon emurrer to this Declaration, 
it was objected, that it was ill, becauſe the Plaintiff did not allege, that Sir G. H. preſented Tempore pa- 
cis. And it was admitted, Thar fo it ought to be, where the Plaintiff makes his Title by a Preſentation, 
but here the Title is by being ſeiſed of the Manor, to which the Advowſon is appendant ; and fo the 
Difference is between Advow ſon in Groſs and Appendant. And Per Cur. when one ſhe ws a Precedent 
Right, and then alleges a Preſentation in Purſuance of that Right, as here the Plaintiff does in Sir G. 
H. it needs not to ſay Tempore Pacis; otherwiſe, where no Title is alleg'd, fo that the Preſentation only 
makes the Title. Mod. 230. Hill. 28 & 29 Car. 2. Strode v. Biſhop of Bath and Wells, and Sir George 
Horner and Maſters. 2 Mod. F | | 5 


2. If a Man recovers an Ad vowſon againſt another iz a Writ of Ripht, &a Man f A 
when the Church voideth he ſhall preſent ; and if he bediſturbed, he thall mall are EE = 
have a Qpare Impedit, and allege the Preſentment in him againſt whom he ba TEEN. | 1 
By . | | 8 — 1 

recovered$ without alleging any other Preſentment. F. N. B. 33. () „ge 4 Pre- 
bis Proctor, and it ſhall be good, without alleging a Preſentment in himſelf. F. N. B. 33. (I) | -M 


17 E. 5. 


33. In Quare Impedit the Plaintiff counted of 4 Preſentation in the Time Br. Double. 
of his Predeceſſor, and another in the King who ſeiſed by reaſon of the War g. 122, Cites 


between him and France, and that he was reftor'd, and well; for the laſt. 1 


8 Preſentment did not make him Title, and alſo he ought to make Mention f the Gaar- 
of the laſt Preſentment. Br. Quare Impedir, pl. 19. cites 40 E. 3. 10. 4 this 

N 3 | | | | | „ nnr 
pon make Title, and yet he ought to make count upon it. Br. Quare Impedit, pl. 19, cites 40 E. 3. 10. 
By which the Defendant ſaid, That J. F das ſeiſed of the Manor of D. with this Advotuſon appendant, and 
"=" preſented, Que Eſtate he has, Abſque hoc that the Advowſon is in Groſs, Priſt; and the other that is in Groſs, 
Priſt. Ibid — But by 20 E. 4. 13. and 21 E. 4. 10. where both Claim by one and the ſame Perſon, the onb 
as Appendant, and the other in Groſs, there the Appendancy ſhall be travers d; but where they claim by 
ſeveral Perſons the Preſentation ſhall be travers'd, and therefore the Law ſeems to be where it is in Groſs, 
a in the preſent Caſe. Br. Quare Impedit, pl. 19. cites 40 E. 3. 10. 125 | 


4. Quare 


Am —_—_— 


a Preſentation. 


. Quare Impedir by the King, Quod permittat ipſum Preſentare 3 
. 4 _ Major Pars Altaris N Eccleſia de e and — 10 
did not ſhew in what Church in Sarum, or of what Saint, nor in what $4. 
rum, Cor there are two Sarums) therefore ill. Br. Quare Impedir, pl. 
20. cites 40 E. 3. 1). ; . POETS 
5. Quare Impedit by the King, who counted during the Time that thy 
Temporalties were in the Hands of the King; the Detendant demanded 
Judgment of the Count, becauſe it is not fpewn for what Cauſe they were 
leiſed into the Hands of the King; et non Allocatur, Br. Quare Impe- 
dit, pl. 23. cites 42 E. 3. 7. . Mg 
6. Quare Impedit by the King, and counted that B. was ſeiſed of the 
Manor with Advowſon appengant, and preſented ; and from B. the Manor 
and Ad vowſon deſcended to E. and from K. to R. who now is in Ward of 
the King; and the Church voided, and the King preſented, and the De- 
fendant diſturbed him; The Defendant ſaid, That there never was ſuch E. 
in rerum Nature, et non Allocatur; tor this is a Miſprition in the Meſne 
Conveyance. Contra, if he had miſtaken the Name of B. or R. now in 
Ward; for thoſe are material, quod nota ; and therefore the Writ good, 
5 B. _ Impedit, pl. 26, cites 43 E. 3. J. 
As Quare 


are J. In Quare Impedit the King counted upon two Preſentments, by which 
ing b the Defendant pleaded it in Abatement of the Count, et non Allocatur ; Con- 


reaſon of a in Cale of a Common Perſon. ; Br, Count, pl. 27. cites 43 E. 3. 14. 
7 e | | | | | 
polo ” Preſentment in the Grandfather of the Infant, and of another Preſentment in himſelf, by reaſon of the 
Cuſtody &c. andthe Defendant ſaid, That the Grandfather of the Infant was ſeiſed, and preſented, and gave 
the Advowſon, and a Manor to which it as appendant, to M. and her Baron in Tail; and the Baron died, 
and ihe Church voided, and M. preſented, and yet the 3 had Writ to the Biſhop for Default of M. at 
another Day; but it was held there, that the Plea of M. is no Plea, becauſe ſhe did not deny the Prefent- 
_ ment of the King upon her. Br, Quare Impedit, pl. 29. cites 43 E. 3. 14. | | D 
Br. Omiſſion. 8. In Quare Impedit the Plaintiff counted that F. was ſeiſec of a Manor 
* 2 ces it h the Advowſon appendant, and preſented, and made their Deſcent from 
F. to R. and from R. to F. and from F. to F. now Plaintiff; and the De- 
fendant alleged, that V. was fexſes and preſented, and it deſcended to Z. who 
preſented, and from T. to V. who preſented, and from I. to the Defendant, 
and the Plaintiff voided the one Preſevtmins by the Nonape of F. and the other 2 
3 7 the Monage of another F. and the Defendant alleg d © ro in one who was 
Elder Brother to F. thro whom the Deſcent is made. Judgment of the Writ, 
and the Writ awarded good, notwithſtanding an Omiſſion of ove Meſne in 
the Conveyance in this Action. Contra, in Writ of Right; and it may 
be, that he in whom Omiſſion is alleg'd was never ſeiſed, and therefore 
the Writ awarded wo. Brooke ſays, It is a Wonder that all the Pre- 
ſentments alleg'd by the Defendant were ſuffer'd; for ir ſeems to be 
double at this Day, and alſo ir ſeems that he ought to have traverſed the 
Appendancy alleg*d by the Plaintiff. Br. Quare Impedit, pl. 32, cites 44 
9. Quare Impedit by exwo Co parceners, and ctunted that their Anceſtor 
das ſeiſed of the Manor of D. to which the 2 is appendant, and pre- 
ſented F. his Clerk, who was inſtituted and inducted, and made the Deſeen 
to them; the Church voided, they preſented B. who was inſtitured and in- 
ducted; and the Church voided, and fo it belong'd to them to preſent ; 
and ſo ſee they alleg'd two Prefentments, and yer it is not challeng'd for 
double; and the Reaſon ſeems to be, that they oughr to allege one in 
their Anceſtor for Title, and then ought to ſpeak of the other which 
they themſelves made, and one of the Plaintiffs was ſummon d and ſeber d; 
and the Defendant ſaid, that ſbe who was ſummon'd and ſever d alien d her 
: Part to her, Judgment of the Writ; And after the ſaid, Thar ſhe alien'd 
. her Part of che Land and Advowſon before the Voidance, and before the 
| Writ brought; And the Plaintiffs ſaid, That they were ſelſed of the Ad. 
wowſon in Common the Day of the Writ purchaſed, Abſque hoc that ſhe alien d 
before the Avoidance, Br. Quare Impedit, pl. 52. cites 11 H. 4. 54. 
ME 1 1 . 
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ow ; and an ill Count; tor the Right of two Parts ofthe Manor and 
the Ad vowſon in Poſſeſſion cannot deſcend ; by which he faid, That the 
Right of two Parts of the Manor and the Advowſon deicended to him, 
and then well. Br. Quare Impedit, pl. 78. cites 19 H. 6. 30. 
11. If the Declaration be Admiſſus et Inſtallatus, without more, it ſhall 
abate. Br. Quare Impedit, pl. 83. cites 22 H. 6. 25. Ie 

12. In Quare Impedir the Plainriff counted that A. was ſeiſed of the Ad- 
vou on as of Fee, and he took A. to Feme ; and the Church voided, and he in 
Right of A. preſented and had Iſſue and died; and the Church voided again, 
and he preſented ; and by the Opinion of the Court, becauſe the ſecond Pre- 
ſentment is not alleg's in Right of the Wife, therefore ill ; by which he 


10. Quare Impedit, and counted of a Tail of a Manor to his Grandfather, 
to which the Advowſon was appendant, and that his Father diſcontinued two 
Parts of the Manor and the whole Advowſon, and that the R*ght of two Parts 
15 Manor and the Advowſon deſcended to him as Heir in 1 ai}, and ſhew'd 


amended his Count; quære Librum. Br. Quare Impedit, pl. 8. cites 28 


H. 6. 8 


13. Where the Plaintiff counts of ſeveral Preſentments to an Advowſon 
in Groſs, this is not double; For none of them is traverſable bur the 
| laſt; For this makes the Poſſeſſion; and if the 44 Preſentment be omit- 
ted, the Defendant may plead it to the Count. Br. Quare Impedit, pl. 

11. cite 34 02-6, 3%%9ꝙo)0 5 i LE 
14. In Quare Impedit the Plaintiff made to himſelf 7:tle, becauſe 
King H. 4. was ſeiſed in his Demeſue as of Fee and Right of the Advow- 


ſon in Groſs, and granted &c. and did not ſhew whether he was ſeiſed in 


Br. Count, 
pl. 18 cites 
S C. | 


Right of the Crown or by Purchaſe, or by the Dutchy &c. and yet good, 


per Cur. for there is no other Form, and fee that it is faid ia Demeſne of 


Advotoſon. Br. Pleadings, 05 12. cites 34 H. 6. 34. VE . 
15. In Quare Impedit the Plaintiff ought to allege Preſentation, and it 


is not ſufficient to plead a Recovery without it; becauſe it may be that 
the Recovery Was againſt a Deforceor who claimed nothing in the Pa- 


tronage; but Writ of Right of Ad vowſon does not lie but againſt the 
Patron ; per Prifot. Br. Judgment, pl. 51. cites 39 H. 6. 3. 
16. He who has a Donative, or ought to make Collation, and is diſ- 


& it hes" 
makes Colla- 


turbed, ſhall have General Writ of Quare Impedit Od permittat ipſum tion, and 
Preſentare, and ſhall have ſpecial Count; for there is no other Form of es not pre-. 
Writ, Br. General Brief, pl. 24. cites New Nat. Brev. fol. 33. (C) _ Ibid. pl, 


r e 134 e 1 52 
17. The Queen brought a Quare Impedit pon the Statute 13 Eliz. 


E cap. 12. which enacted, that no Perſon ſhall be admitted to a Benefice 


witch Cure &c. except he ſubſcribe the Articles of Religion, and that all 


Admiſſions and Inductions otherwiſe ſhall be void; The Church re- 


mained void for two Years, and then the Queen preſented, but in the 


Count it was at alleged, that the Church to which the Detendanr was. 


preſented was a Church with Cure; and upon Demurrer to the Declara- 


tion it was held ill. And. 62. pl. 136. Trin. 24 Eliz. The Queen v. the 


Biſhop of Lincoln and Cock. 


18. Quare Impedit lies to preſent to two Parts of the Church of £2. 


for in a Church there may be ſeveral Portions to which Preſentations 


may be made; as A. may have the 1ſt. B. the ad. and Ci the 3d. Parr, 


and divers Patronages and Advowſons thereof, and if diſturbed may 


have Quare Impedir, and declare of a Seiſin of the 1ſt. or 2d or zd. 


Fart, as the Caſe requires. And therefore the Plaintiff in the principal 


Caſe having declared that J. S. was ſeiſed of the Advowſon of the ſaid two 
Parts of the Church aforeſaid, and preſented &c. All the Judges held the 
Writ good, and well maintained by the Declaration; But it he had not 
declared of the Seiſin of the Advowſon of the two Parts, but that the 
Declaration had been (that he was ſeiſed of the two Parts and preſented) 
according as the Writ mentioned it, the — and Declaration f 
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be abated. 2 And. 23. pl. 16. Paſch. 3) Eliz. Stanhopp v. Biſhop of 
Lincoln. 


* 


(B. d. 9) Quare Impedit. Pleas. Good 77 Ceneral 


Br. Aliena- 1. CYUARE Impedit by the Kipg ; the Tenant of the King had Iſh 
ons Pr? e three Daughters and died, and the Tenements came to the King by | 
en” his Prerogative, and Partition was made in Chancery, and this Advowſus 

allottcd to the one who took Baron and had Iſſue and died, and the Iſue 
within Age and in Ward of the King, and the Prebend voided, and thy 
King preſented. The Defendant ſaid, that after this the three Daughters 
made {artition to preſent by Turn, and that the firſt had her Turn, and at. 
ter the ſecond, and the third took the Defendant to Baron, and had Iſſue aud 
died, and this Voidance new belongs to him as Tenant by the Curteſy, aud 
 ſhewed the Compoſition 3 and becaufe by the firft Partition in Chancery 
the King was aſcertained of his Tenant of Record, and this new Par. 
tition, without Licence of the King, is an Alienation in Law without Licence, 
theretore Judgment pro Rege; For it was agreed, that though Pari. 
tion be made between Parceners, yet they are in by their common An-. 
ceſtor, and may vouch as Heir, and have every one Advantage az 
Heir, yet by the Partition in Chancery the one was ſole Tenant ot the 
Ad vowſon, and by the laſt Partition to preſent by Turn all are Tenants 
thereof, and Wrir of Right of A dvowſon thall be brought againſt all, 
and before again the one alone, and ſo the King has a Stranger to his 
Tenant: ; Quod Nota; and therefore the King recovered. Br, Quare 

Impedir, pl. 73. cites 21 E. 3. 30, 11. 1 5 

: 2. Quare Impedit by the King, and made Title by Non-age of T. Son of 
ag W. and the Church voided, hecauſe M. H. the Incumbent thereot, 
Pr CO was created Biſhop of E. Mombray 1aid, the Church did not void, the 
5 Advowſon being in the Hands of the King. But Norton faid, to this 
he ſhall not be received, and pleaded certain Eftoppel that the King had 
certified the time of the Seiſure, and the Ape of the Infant, and what Day H. 
was ſworn Biſhop of E. and that a certain Year the Biſhop was Treaſut- 
er of the King, and Commiſſion made to him by Name of Biſhop of E. 
do go in a Meſſage of the King to Rome, and thewed Record which 
proved the Tenure and the Age of the Infant, and that he at Requeſt 
of the Great Men had received the Homage of the Infant, and made 
him Livery within Age; and there it is agreed, that where the King 
makes Livery to the Infant within Age generally, Fees and Advowſons do 
not paſs without ſpecial Words; but contra of Livery made at full Age, 
and upon the Livery made within Age above were no ſpecial Words ot 
Fees and Advowſons, by which it was awarded, that the King have 
Writ to the Biſhop. Br. Quare Impedit, pl. 14. cites 21 E. 3. 39, | = 

Br. Quare 3. In Quare Impedit, the King made 7:tle to preſent to a Probend, le. 
Impedit, pl. cauſe the Temporalties of the Biſhop were in his Hands by reaſon of the Death 
9;. cites S. C. & R. late Biſhop &c. The Defendant ſaid, That Ne voida pas the Nn. 
poralties being in the Hands of the King by the Death of R. this is a Prg- 
nancy; tor it ſuffices for the King if it be in his Hands by any other 

Cauſe. Br. Negativa &c. pl. 26. cites 24 E. 3. 55. 55 15 

4. In 8 Impedit the Defendant ſhall nor have his Age; nor Pro- 
tection nor Eſſoign de Servicio Regis does not lie, nor ſuch Dilatories, be- 
cauſe ny te wy ſhallnot incur. Br. Quare Impedit, pl. 116. cites 43 Af. 
21. per Thorp J. 5 N 4 
Br. Quare 3. The pla intitled himſelf by Preſentation by A. who granted to 


Impedit, pl. biz, and the Church voided, and be preſented, and the Defendant d. 
46. cites S. C. | 1170 


% 


0 
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turbed him; and the Defendant ſaid, That after this Preſentment A. was ſeiſed 

and preſented Ec. and granted the Advowſon to the Defendant, and the Church 

voided, and he preſented ; and well, without ſhewing How A. came to it 

again after his firſt Grant. Br. Confeſs and avoid, pl. 19. cites 3 H. 
"33: | | | Fn 

2 6. Ina Quare Impedit by the King it is a good Plea r that ſuch * Quære 

a one was ſeriſed and preſented, and the Incumbent admitted and inſtituted this? For 

and died, and the Patron * | preſented] this Incumbent who was admitted and a a 

inſtituted, in whoſe Poffethon the King by his Letters Patents which he Fitzh. tir. 

thewed ratified, and confirmed his Eſtate; judgment if the King will Qua. Imp. 

impeach him, and a good Plea. Br. Quare Impedir, pl. 61. cites 14H. 4. 36. 123: ſcem 
7. In Quare Impedit it was agreed, that a Chantery may be founded dot clear. 

without the Aſſent or Licence of the Ordinary, and where the King 

made Title by the Temporatties of the Biſhop of L. to the Chanteries of St. 

J. in O. the Defendant ſaid, That he and his Anceſtors Time out of Mind 

hade leen Patrons of a Chantery of St. Z. in the ſame Vill, and alleged Pre- 

ſentment in his Anceſtor, abſque hoc that this A. by whom the King 

claims founded any Chantery there, and no Plea, becauſe he did not plead 

of the ſame Chantery; For it may be another Chantery for any thing that 

is contained in the Plaint of the Defendant, and if the Deſendant had 

pleaded that No ſuch Church in the fame County, there the Plaintiff 

thould have had Writ to the Biſhop; Per Cur. Quod Nota. Br. Quare 

Impedit, pl. 5. cites 9 H. 6. 16. e $65 . | 

8. In Quare Impedit the Defendant prayed Aid of the Kint, and had 
it upon Charter ſpetun, in lieu of Voucher, and yet it was agreed, that it is 
an Action which does not die with the Perſon; For the Heir thall not 
have Action of Diſturbance in the time of his Father; and it was agreed, 

that a Man cannot vouch a Common Perſon in Quare Impedit, but fha!l 

| have Warrantia Chartæ, and in lieu of this, Voucher of the King; tor 
Action does not lie againſt the King. Br. Quare Impedit, pl. J. cites 
1H 6 $5; Wt 1 eee LY f: 

9. In Quare Impedit the Defendant ſaid, That the Incumbent was pre- 
ſented, living the other Incumbent, and fo is in by Spoliation. Br. Quare 
Impedit, pl. 13. cites 33 H. 6. 26. in a Note. | 

10. It I grant the next Preſentation to F. N. which he enjoys accordingly, 
there, if at another Vaidance the Grantee ee aul alleges the laſt Pre- 
ſentment in himſelf, the Grantor may confeſs aud avoid it, by Reaſon that 
. was but for one Turn only. Br. Conteſs and Avoid, pl. 49. cites 13 
* „ | | 555 | 

11 Tf a Man pleads, or other ways ſays that ſuch a Church is void, he 
dg t to ſhew How it voided, viz. By Re/gnation, Death, or otherwiſe by 
Deprivation &c. For if it voids by Death, it ſhall be try'd Per Pais; and 
if by Deprivation, Reſignation, Creation, or otherwiſe, this Voidance 
ſhall be tried by the Ordinary. Br. Quare Impedir, pl. 85. cires 15 E. 

4 25. Per Jenny. ego TE ATP, OOO 5 F 

132. Quare Impedit by the Lord H. and M. his Feme, again/t the Bi- 

ſhop, W. H. and others, and counted that certain Perſons were ſeiſed * | 

Advowſon in groſs to the Uſe of the Plaintiffs and the Heirs f the Fome, 

who granted the Advoꝛuſon to R. who granted the Advowſon 0 the Plain- 

_ tiff aud The Heirs of the Feme, and ſhew'd Preſentment, and that the 

Church voided &c. And the Biſhop, the Patron, the Incumbent, and all 

the others join d in Plea, and ſaid that the ſaid Feoffees were ſeiſe to the Uſe 

of the ſaid N. H. and his Heirs Males, and that they preſented abſque hoc, 

that they were ſeiſed to the Uſe of the Lord H. and his Femme. And Per 

Keble, The Plea. is not good, inaſmuch as the Patron, Biſhop and In- 

cumbent have join'd in Plea where they ought to have ſever'd ; and alſo 

he ſaid that the Feoffees were ſcis'd to the Uſe of W. H. in Tail, and 

does not ſhew the Commencement of it, inaſmuch as it is of 4 ſhecial Bunz 
+ | an 


| 
| 


By the Com- cap. 5. 


Time the Law hath been otherwiſe taken. 2 Inſt. 361. | 
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and alſo V. H. has pleaded to the Right of the Patronage, where it appear 
that he 7s not Patron; and therefore ought to have ſaid that Ne 225 

pas. Br, Quare Impedir, pl. 165. cites 13 H. J. 18. | 
13. If 4 Jointenants bring Quare Impedit, and the one will not ſue, he 
ſhall be ſummon d and ſever'd ; but if he will vary in Title, there the Wri; 
fall abate without” Remedy; tor then it appears that they have join'd up- 
on ſeveral Titles; quod nota. Br. bat Impedir, pl. 2. cites 26 

| H. 8. 5. | | 

Le. 194 pl. 14. In a Quare Impedit the Plaintiff declared, that the Church was 
258. Mich. void, and that the Defendant difturb'd him to preſent ; the Detendan: 
Eli G B. Pleaded, that the Church was void by Acceptance of another Benefice with 


Arundel v. Cure &c. and that thereby the Right of Preſentation devolved to the Dneen 


Biſhop of Lapſe, upon Default of the Ordinary and Metropolitan &c. and that /h 
- q ons preſented the VDefendant, who was Admitted and Iuducted; and upon a De. 
P ang murrer the Court ſaid that every Writ, Declaration and Action ought 


ſeems to be to be anſwer'd by Way of Plea ; that in this Cale the Plaintiff alleges a 


s C. andthe Diſturbance by the Detendant, which is not any how anſwer'd; ſor 


Plea was when the King preſents &c. pending the Writ, this can be no Aaſyer 


. 83 to the Action or Grief of the Plaintiff done to him before. Whereupon 
the Plaintiſt they gave Judgment for the Plaintifl. And. 238. pl. 255. Stanley y, 
counted upon a Chaffin. . 5 | 5 | 

A Diſturbance _ 33 = 2 | 
to him i ſt November, and the Defendant intitled kimſelf to an Incumbercy 1ſt May after; ſo that the Di. 
ſturbance ſet forth in the Count, is not anſwered by Traverſe, nor confeſs'd nor avoided ; for the Di- 


ſturbance whereof the Plainrift declared is confeſs'd. Afterwards it was mov'd that the Queen might 
have Writ to the Biſhop, becauſe her Title appears to be by Lapſe, which is confets'd. But the whole 
Court were clear of Opinion againſt it; for tho' it appears that he was lawfully preſented to the ſaid 
Church, and ſo once Jawful Incumbent, yer it appears alſo, That the Queen's Title is once executed, ard 


fo gene, and nothing remains in her; and now when the Defendant has I:ft his Incumbency by ill Pleading (as 
he may as well as by Reſignation or Deprivatton) the ſame ſhall not turn ta the Queens Advantage; tor 


uv here the Queen preſents for Lapſe, and her Clerk is Inſtituted and Inducted, ſhe has no more to do, 


ber Clerk muſt ſbift as «well as be can for the holding of it ; for by what Manner ſoever he loſeth the Incum- 


bency, ſbe ſhall not preſent again; otherwiſe it had been if ſhe had been Patron. And afterwards the 
Plaintiff had a Writ to the Liſhop, | | 1 9 . | 9 5 


3 2 — * ** 
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See (Qa. 25 (B. d. 10) Pleading Plenarty. 


1. 13 E. 1. YNACTS that from henceforth one Form of Pleading hl 
be obſerved among Fuſtices in Writs of Darrein Preſentment 


_ and Quare Impedit, in this Reſpect 7 the Defendant allegeth Plenarty of the 
before the Church of his own Preſentation, the Plea fhall nt fail by Reaſon of the Ple- 


Writ of party, ſo that the Writ be purchas'd within 6 Months, % he cannot re- 


Quare Impe- cover his Preſentation within the 6 Months. 


dit brought, 


was a good Plea, but Plenarty hanging the Writ was no Bar at the Common Law ; but now by this 


- Statute Plenarty is no Plea in a Quare Impedit or Darren Preſentment, unleſs it be by the Space of fix 


Months before the Quare Impedit brought; for it the rightful Patron bring his Action within the 6 
Months, it is maintainable by this Statute, which ſhort Purview doth remedy many Miſchicfs at the 
Common Law. 2 Inſt; 360. | 5 | e | 8 f 
But this Act doth not bind the King; for Plenarty by the Space of ſix Months is no Bar againſt him, but 
ne may have his Quare Impedit when he will; for Nullum tempus occurrit Regi. 2 Inſt. 361. 
But ſome have taken a Diverſity when the King claimeth the Advowſon in his own Right in Jure Co- 


one, and when he claimeth it in the Right of a Subject; for then he ſhall not be in better Caſe than the 


Subject was; As where the King was intitled to preſent in the Right of a Ward, and one did uſurp, 
and the Church was full by the Space of ſix Months; and it was adjudged within 12 Years after thc 
Making of this Act, that the King by this Plenarty was barr'd of this Quare Impedit; but ſince that 


Plenarty by 6 Months againſt the Queen is a good Plea, albeit ſhe claim the Advowſon by the King's In- 
decument. 2 Iuſt. 361. | | | 


And yet in All Caſes, Plenarty by ſix Months is no Plea in a Quare Impedit ; [As] if an Advowſon be 
alien'd in Mortmain, and the Church becomes void, and a Stranger uſurps, and his Clerk is in oy fix 
Months, yet the immediate Lord ſhall have a Rare [mpecit within the Near; for the Statute of?! 5. 
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De Religioſis, gireth him a Year, and the immediate Lord half a Year after &c. and for that Cauſa 
alſo no Deſcent of Lands in the mean Time ſhall take away his Entry. 2 Inſt. 361. | uſa 


_—_— 
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(B. d. 11) Pleadings by the Biſhop. 
1. WARE Impedit by Sir J. Denham againff the Biſbop of E. and 
7. Chanon, and counted that the Advowſon of the Abbey of St. Edes, 
was Appendant to his Manor of Hatland, and that V. his Father preſented 
one B. Chanon of the Abbey, who of his Preſentment was Admitted and Iuſti- 
tuted, and convey d the Manor to him by Deſcent, and that the Abbey voided by 
the Death of B. and he preſented, and the Defendant diſturbd him; the Bi- 
ſhop ſaid that by the Foundation the Abbot is elective by the Prior and the 
Monks who — him to the Biſhop, and heſhall examine and admit, and it 
he be able, then the Biſhop ſhall admit and inſtal, and put him in corpo- 
ral Poſſeſſion, and that the Abbey voided by the Death of B. and they elected 
C. and he upon the Preſentment of him made to him, examined and 
found him able, and admitted and inſtall'd him &c. and ſo claim'd no- 
thing but as Ordinary; Judgment if without ſpecial Diſturbance, Torr &c. 
It is no Plea w/thout traverſing the Title of the Plaintiff; tor where he ſhews 
Title in Deſtruction of the Title of the Plaintiff, he ought to traverſe &c. or 
confeſs and avoid the Title of the Plaintiff, aotwith/fonding that he claims 
uthing but as Ordinary; by which afterwards hetravers'd abſque hoc, that 
the ſaid B. was admitted and inſtituted by the Biſhop of E. at the Preſentment 
. Father of the Plaintiff 5 and the other e contra. And per Port, 
The Biſhop as Ordinary cannot plead any Plea which touches the Right of 
the Patronage, but a Diſturber may, and here the Biſhop is Diſturber ; for 
it appears that the Plaintiff preſented to him, and alſo the Prior, and he ac- 
cepted the Preſentation of the Prior without inquiring De Fare Patronatus, 
and therefore a Diſturber, quod Newton and Paſton conceſſerunt, that he f 
ought to have inquir'd &c. as well as between two Patrons. Br. Quare 7 4 
Impedir, pl. 83. cites 22 H. 6. 25. 8 


2. Quare Impedit was brought by H. againſt B. and the Biſhop and Br. Tra- | | 5 
the Incumbent, and counted that he was ſeiſed of the Advowſon as in groſs, verſe per = 
and this as of Fee and of Right &c. Tempore Pacis Ec. and died Ec. and _ 
the Church nom voided Cc. and he preſented, and the Defendants diſturbd "at 1 
him, and the Biſhop ſaid that he claimed nothing but Admiſſion, Inſtitution S. C. —.— 
and Induction; and prayed Judgment if without ſpecial Diſturbance &c. Br. Nuga- 
and the Plaintiff ſaid that the Church woided by the Death of F. N. as "19 45 
above, and that he preſented ſuch a Day, Tear and Place W. P. his Clerk, N 
and required him to admit him, and he refusd, and fo diſturb'd him &c. 
to which the Biſhop ſaid that the Defendant preſented ſuch a Day, and that 
after in the Feaſt of St. Hugh the Plaintiff preſented, by which he refus'd, 
and made Inquiry De Fure Patronatus, (which was afterwards adjudg*d 
no Plea, becauſe he did not ſay what End the Inquiry took) which Refuſal 
in the ſaid Feaſt of St. Hugh &c. is the ſame ſpecial Diſturbance &c. ab- 
ſque hoc, that he refus*d after the ſaid Feaſt, & hoc &Cc. to which the Plain- 
tuff ſaid that he ſuch a Day and Place after the Feaſt aforeſaid, required him 
to admit &c. and he refus'd; and upon this they were at Iſſue; and 
after by the Opinion of the Court the Iſſue is misjoined, and the Plaintiff 
has departed from his firſ® Plea; tor he alleg d Difturbance ſuch a Day, 
which the Biſhop has juſtified, and he comes and alleges another Diſtur- 
 bance, by another Refuſal another Day, and therefore this is a Departure; 

by which they repleaded ; and the Biſhop ſaid that the Defendant preſent- 

ed E. his Clerk the ſame Day that the 1 preſented F. his Clerk, and jo 
bs | 1 e the 
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deyant; pl. 
11. cites 


the Church became Litigions ; and that the Law of Holy Church is, chat 
when it is Litigious, the Ordinary is not bound to preſent till it be inguireſ 
De Jure Patronatus, and this at the Suit of the one Patron or the other, ,; 
their Incumbent ; and that if the 6 Months paſs, that he preſent ly Lay; 
and none required him within the 6 Months, by which he made Collation 1, 
one 7. his Clerk by Lapſe, & hoc &c. and demanded Judgment &c. and 
upon this the Plaintiff demnrr'd ; and there it is agreed that the [ure pg. 
tronatus ſhall be ſued at the Coſts of the Party or his Clerk, and the Biſhop 
is not bound to be at the Coſts, for he is Judge in this Caſe ; but Where 


the Court writes to the Biſhop to certity Baſtardy, or Matrimony, or the 


like, there he ſhall do it at his own Colts ; tor there he is a Minifte; 
Bur per Littleton, The Juſtices of the Special Aſſiſe are not bound to {jr 
without their Fee, nor the Chancellor to make Writs Without his Fee 
for the Writing &c. And afterwards it was adjudged that 7o ay that ;}, 


Church was 0 as above, and the 6 Months paſs'd, and he mags 
e 


Collation by Lapſe, ic ſufficient Plea without the other Matter of the [ure 
Parronatus, which is alleg'd belore; but this is only Surpluſage, and 
the Plea is not the worſe ; for the Jure Patronatus s only tor the Ex. 
cuſe of the Biſhop, therefore it ſeems it had been a good Replication for 
the Plaintiff to have ſaid, that he or his Clerk required to have Jure 
Patronatus, and he refus d; and therefore as to the Biſhop, Judg. 
ment was given that the Plaintiff take nothing by his Writ, Br. 
Quare Impedit, pl. 12. cites 33 H. 6. 12 & 32. 24 H.g. 11. 38. & 35 


H. 6. 18. | 5 E | 
3. Quare Impedit by the King againſt the Ordinary, and counted that 


N. NM. as ſeiſed of the Manor of S. with the Advowſon appendant, and pre. 


ſented F. &c. who was Admitted, Inſtituted and Inducted &c. and gave 


pe Manor with the Advowſon to K. L. in Tail, the Remainder to the right 


Heirs of V. I. in Fee &c. and that ſuch a Day and Year it was found be- 
fore the Eſcheatur &c. that the ſaid E. L. dicd ſeiſed of the Manor in Tail, 


and that the Manor was held of the King in chief, and that T.L. is Son and 
Heir within Age &c. and that ſuch a Day and Near the Church woided, aud 


the King preſented B. and the Biſhop diſturb d him, and the Biſhop ſaid Pro- 


teſtando that E. L. died ſeiſed in Fee of the ſaid Manor, and Pro Placito that 
E. L. gave the ſaid Manor to M. and others in Fee ſaving the Advouſon, 


and after E. L. granted the next Preſentation to Butler, and after M. and 


the others gave the Manor to E. L. and his Feme and Lewis E. and after k. 
died, and the Church voided, and B. preſented to him C. at P. he being ready 


to take Horſe; and the Biſhop commanded him to attend upon him at N. 


within the ſame Dioceſs within three Days, to examine him and inquire his 


Ability; and he did not come, nor ix Months after, by which the Biſhop 


made Collaiton by Lapſe, abſque hoc that M. IL. gave the ſaid Manor to E. L. 
in Tail Priſt &c. And afterwards Anno 15 H. 5. J and 8. all the Juſtices 


at Length held, Thar the Ordinary ſhall have Time to be adviſed; 

for in the Examination he is Fudge and not Officer, and he ought to 

give him Time and Place convenient, and need not give Notice to 
t 


e Patron that he did not come to be examined; ſor he has not 
refus'd him. Br. Quare Impedit, pl. 91. cites 14 H. ). 21. and 13 H. 


J. 6. J. & 8. 


The Incum- 


bent ſhall not 


by this Sta- 
ture have 


2 raver / eto © 


PTY 4 * 1 © - — 


(B. d. 12) Pleadings by Incumbent. 
. 25 Ed, 3. Hat. g TEM, Becauſe that many Preſeutments to divers Bene- 


3 fices of Holy Church, as well of the Patronage of Lay 
People as of People of Holy Church, which are voi by fix Months, whereof 


the Gollation of ſuch Benefices by Lapſe of Time was devolute, and f Right 


pertaining 


— 4 _—_—_ 
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pertaining to the Ordinaries of the Places, were recovered by the King by the Tine of 
Fndements thereof given, 1 the Aſſent of the ſaid Patrons, in Deceit of the 2 Plaintf, 
aid Collations fo made reaſouably by the ſaid Ordinaries, in which Pleas the Kine 4 | 
Ordinaries nor their Clerks, 70 0m they did give ſnch Benefices, were not Plaintitf; 
received to ſhemo nor defend their Right in this Behalf, nor to counterplead the and the MiC- 
King's Right ſo claimed, which is not reaſonable ; wherefore the King, by 1 2 
the Aſſent of the Parliament, willed and granted for him and his Heirs, ke Bn v 
that when Archviſhops, Biſhops, or other Ordinaries, have given a Benefice had been 20 
of Right devolute to him by Lapſe of Time, and after the King preſenteth and Years in 
taketh his Suit againſt the Patron, which per-caſe will ſuffer that the King © 47 
ſhall recover without Act ion tried, in Decent of the Ordinary, or the Poſſeſſor Ein bad 
a | . vg had 
of the ſald Benefices, that in ſuch Caſe, and all other Caſes like, where the brought 
King's Right is not tried, the Archbiſhop ur Biſhop, Ordinary or Poſſeſſor, Quare Im- 
ſhall be received to counterplead the Title taken jor the King, aud ta have his * againſt 
Anſwer, and ſbeu and defend his Right upon the Matter, althuugh that he ther 2 
daim nothing in the Patronage in the Caſe aforeſaid, tron, who 
i | | . | would not 
appear, the King ſhould have ouſted the Incumbent, becauſe Nullum Tempus occurrit Regi, and for 
that Reaſon was the Statute made. Fitzh. Tir. Incumbent, pl. 11. cites M. 10 H. 4. N 3 
The Confeſſion of the Patron or ſuppoſed Patron, before this Statute bound the Incumbent, but now 
the Incumbent = 46" the Title of the Patron, but the Ordinary cannet ; for the Statute does not extend 
to him. Jenk 25. pl. 47. . n * 2 | . : 
| Scive facias upon a Recovery by the King in Quare Impedit ; the [ncumbent Defendant ſaid, that after the 
Judgment J. N. Preſentee of the King, was inſtituted and inducted by the Biſbop by the ſame Judgment &c, 
And per Haſty, The fame Statnte which gives the Incumbent to plead againſt the King in Quare Impe- 
dit, gives him Anſwer in Scire facias upon Judgment therein, quod non negatur; by which th ay wer 
at Iſſue; quod nota, Br. Incumbent, pl. 4. cites 46 E. 3. 5 f S. C. Cited 2 Le. 85. pl. 112. 
u Ca c of Ognel v. Paſton.—.—8 P. Fitzh, Tit. Incumbent, pl. 10. cites H. 50. E. 3. —7 Kep 26. 
cites 8. C. and ſays, The Miſchief before this Statute was, That by the faint Pleading or Confeſlion of 
the Patron in Quare Impedir, the Incumbent was without Remedy; but that this Statute enables the 
Poſſeſſor &c. (which is the ſame Thing as to ſay the Incumbent after Induction, as was held + D. I. 
H $.) to counterplead the Title taken for the King, and 10 have his Antwer &c. 7 Rep. 26. a. Paſch. 
31 Eliz, Cafes of Quare Impedit ———+ This Cafe is D. 1. b. pl. 8. Bataile v. Cook, where the Pa- 
tron claimed Title to the Advowſon by the Anceſtor of the Platntitf; and the Incumbent would have 
leaded the ſame Plea, but was ouſted by this Statute, which enables the Poſſeſſor to plead in Bar, 
ba in this Caſe the Incumbent was not inducted, and bejore Poſſeſſion he is not Incumbent, and ſb could 
not plead Ne diſturba pas &c. 3 4 | 3 2 PYSOT OY 
This is intended avhere Action is commenc d; for if an Incumbent be in, and is oufted by Admiſſion and In- 
duct ion of the Incumbent of the King, he has no Remedy but ro ſue by Petition to the King. Br. Incum- 
bent, pl. 5. cites 2 H. 4. 17. W | | | 8 
Tbe particular Cauſe of this Lav, is for the Relief only of the Ordinary that hath collated by Lapſe, 
and of the Clerk that is ſo collated, that they may both plead to the Title againſt the King, which, 
when you conſider it, was a neceſſary Law as againſt the ing more than againſt Common Patrons; for 
the King not being bound by Lapſe of time, jt the common Patron ſuſtered a Lapſe, and the Biſhop 
collared lawfully, yet if the King pretending himſelf Patron, brought a Quare Impedit againſt the Or- 
dinary and Incumbent, there was no Means for them to ſave them!elves, ſince they could not deny the 
King's Title and malutain the Patron's, in whoſe Default the Lapſe took Place; but the Statute gives 
| Remedies likewiſe in like Caſes, by expreſs Words; ſo that Caſes of like Nature are rather remedied by 
Letter than Equity. And therefore firſt in the Caſe of Lapſe, a common Perſon might by Practice have 
turned out a law ful Collatee in one only Caſe, and that was this, A common Perſon, no true Patron, pre- 
ſents within 6 AJonths, and the true Patron himſelf preſents not in Time; whereu the Ordinary collates by 
Lapſe, againſt whom the Pretender brings a Quare Impedit, becaule his Clerk was refuled, wherein he 
muſt needs prevail, if bis Title be good, and it muſt be talen for good, becauſe neither Ordinary nor Incumbent 
1d deny it; for De non apparentibus & de non exiſtentibus eadem eſt ratio. This is one of tlie like 
Caſes meant in the Statute ; for all in other Caſes the Lapſe is an equal Title againft all common Per- 
lons. But the commoneſt like Caſe, and that which extends fartheſt, is che Purview ; for every Incam- 
bent that is called a Poſſeſſor, as well by Preſentment as by Collatjon, is allowed by the Words of the 
Law to counterplead the King's Title, and to ſhzw and defend his own Right upon the Matter, tho“ 
he claim nothing in the Patronage in the Caſe aforeſaid ; Note al! the Words, for they have all their 
Wight ; for firſt the Incumbent muſt be a Poſſeſſor ; ſo that if he have his Preſentation, Admiſſion and In- 


fttution upon the lawful Title, yet he remains as he was before, under the Miſchief of rhe Common 
Law, becauſe he is not a Poſſeſſor according to the Letter of the Law, but by Ind«#im. And furher, 

| That tho” be be a Poſſeſſor, Le muſt, by the Letter and Meaning of this Law, as Well ſheww and defend 
is own Right as counterplead his Adverſary s; and therefore clearly he cannot make higalelt Parſon Im- 
parſonee of the Preſentation of J. S. and defend himſelf by the Title of ]. P. under whom he claims 
not, though that were ſufficient to deſtroy the Plaintiff's Title, by Conteſling and Avoiding, or the 
ke; Neither can he counterplead the Plaintiffs Title, but muft alſo make a Title to himſelf by the 
Word and Meaning of this Law, which I ſpeaknot to bind the Incumbeur by the Patron's Plea, where- 
of! will ſpeak hereafter when I come to the Incumbent's Plea ; but — Plea of the Ordinary upon 
this Statute, I hold plainly that he can no otherwiſe pleæd than he could at the Common Law, but only — a 


ES 


the Incumbent 
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Fe Fath collated actually Ly Lapſe ; for tho' the Incumbent in by Preſentation be alſo admitted to plead b 
the Meanipg of this Law under the Word (Like Caſe,) becauſe the Cate is like indeed, yet the Or. 
dinary's Cale before Actual Collation, is no ways like in Caſe; for he hath gotten no Intereſt for him. 
ſelf nor his Clerk in the Church. And therefore if the Incumbent, inſtituted only at the Preſentation of 
another, be not within the Relief, much leſs ſhall the Ordinary, that hath no Intereſt, but an Office 
only, that ought to be indifferent to all Patrons, and maintain no Side. And yet more, if the Incumbent 
which is inducted, be Defendant in Quare Impedit (Which may plead by the Stature) and do reſion þ ang- 
ino tle Writ, le hath leſt Jis Privilege of pleading to the Title by the Statute ; for as it was granted him to 
deferd his Poſſeſhon, ſo when his Poſſeſſion is gone, there is no Cauſe for him to uſe it, which Reaſon 
alſo turns ſtrorgly againſt the Ordinary, where there is no Poſſeſhon under him; for yer that Incumbent 
that hath reſigned may plead, as he might have pleaded at the Common Lacp. And Note that Cafe of the 
Perſon reſigning hanging the Writ, which the Perſon may plead againſt him, to defeat him of his Pte 
that he might once have had hanging the Writ ; whereas in a Præcipe quod reddat, if the Tenant 
plead a Relea'e, the Demandant cannot ſay that he had aliened hanging the Writ, but is eftopy'q : the 
Difference is, becauſe in that Caſe of the Precipe, the Demandant by his Writ admits him Tenar:, bur 
in the Quare Impedit he is not named an Incumbent, but a Diſturber only. Neither is the Suit for the 
Incumbency directly, but for the Patronage or Preſentation ; and therefore in the Writ of Right cf 
Advowſon, the Incumbent is never named; neither, if the Defendant recover againſt his Patron, ſha! 
he be removed. Per Hobart Ch. J. who ſaid that he had been the larger in this Diſcourſe, becauſe be 
ſaw the I»heritances of Advowſons fo incumber'd by wilful Uſurpations, and Diſturbances of pretendad 
Patrons, Ordinaries and Clerks, and the e and Perplexity of ſeveral Pleas of the Defe dantg 
be they never ſo many, whereof, if any one paſs againſt him, he is barr'd, and the Uncertainty and Va. 


3 4 . 


will be tired. Hob. 319. 320. Sir William Elvis v. Archbiſhop of Vork. 


riety of the Learning upon it, that it is almoſt impoſſible, if a true Patron be put to his Action, but he 


Br. Quare 2. The Incumbent ſhould not have anſwered fo the Title of the Patron 


8 by the Common Law in Quare Impedit, ut now bythe Statute he ſhall plead 


S. C—Br. if the Patron pleads faintly; bur where his Patron is bonnd by Judgment, 
Encumbent, Or ſuch like, the Incumbent is bound iikewite. Br. Encumbent &c. pl. 8. 
pl. 5. cites cites 38 E. 3. 31. Per Thorpe. . | 


* 


Fitzh. Tit. Encumbent, pl. 4. S. P. cites M. 2. R. 2. 


S. P. But if. 3. Quare Impedit againſt J. & F. N. who was Incumbent, and Counted 


it had ap- of the Preſentation of his Predeceſſor, and 7. traverſed the Preſentation, and 


{om made Title to have Writ tothe Biſhop, and F. M. pleaded the ſame Plea; And 
not be per- there it is ſaid, That ar the Common Law, the Incumbent thall have no 
mitted to Plea, becauſe he has nothing in the Advowſon, and the Statute was for 
plead where the Miſchief, that if the Patron would not plead, the Incumbent might 
the Fatron lead; But now, when the Patron pleads, there is no Mitchiet, and 
pleads, and 2 7 7 | nag 5 
therefore therefore the Incumbent need not to plead; But Brooke makes a Ouære, 
both Iſſues if the Patron will maintain the Iſſue taintly ; And after, becauſe it did 


were taken; not appear by the Writ that he is Incumicnt, but ftands indiflerent, and 


and ſo ſee 


where ſeveral are named, it may be that all are Patrons, therefore the 
that the Sta- | 


| tute is not in- Plea was ſuffered ; quod nota. Br. Quare Impedir. pl. 104. cites 39 U. 


tended that 3. 20. 
ſvall plead, but where the Patron makes Default, or will not phead; quod nota, good Read Br. En- 
cumbent &c. pl. 13. cites 39 E. 3. 30.——-sS. C. Cited ) Rep. 26. à. in Cafe of Hall v. the Biſhop of 
Bath and Wells. | | „ , | | 


Fo the King 4. In Quare Impedit by the King the Collnt was, that the King him- 


in a Quare 


Impedit _ ſelf was ſeiſed, and preſented one B. who at his Preſentment was received 


: Tounted that &c. and that B. died, by which it belonged to the King to preſent; 
Ling H. as The Defendant being the Incumbent pleaded that the ſaid B. is fill alive; 
ſeiſed, and And that Plea was allowed without any other Title made to himſell. 


preſented one 


end zb, Arg. Le. 46. pl. 58. eites 43. E. 3. 19. 5 1 
King H. died, and ſo the Advowſon deſcended to bimſelf; that A died, and he preſented Þ and that now Bi 


dead, and ſo it belongs to him to preſent. The Defendant being Incumbent, travers'd the Inſtitutiam and 
Induction of B. without making Title to himſelf. Arg. Le. 46. pl. 58. cites 47 E. 3. 8. 


In Quare F. Note, by the Opinion of all the Juſtices that in .Oware Impedit 
Impedit the brought by another than the King againſt Patron and Incumbent, the In- 


end eunbent ſhall not have Anſwer to the Title of the Patron, becauſe the Statute 
againſt the does not give it but againſt the King. Contra, it is held at this Day . the 
King Ly 2 Equity of the Statute, Br. Encumbent. pl. 3. cites 44 E. 3. 12. 

Statute, an | | | | 
noainft a * commen Perſen by the Equity, and Quare Impedit lies not againſt the Incumbent alone, but 
where tie Pope or the King preſents. Br. Encumbent, pl. 17. cies 9 H. 6. 59.——8. P. Per abb, 
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ton; But per Paſton he might have pleaded againſt a Common Perſon by the Common Law, but not a- 
gainſt the King Br. Quare Impedit. pl. 6. cites S. C. S. C. & P. cited 5 Rep. 26. in the Caſe of Hall 
v. the Biſhop of Bath and Wells — * S. P. Pl. C. 178. b. Mich. to. Mariz in the Caſe of Hill v. Gra ge. 


6. An Incumbent ſhall plead a/l Plas ſave thoſe which go to the Right S P. per 
of the Patronage, and this it ſeems by the Common Law, but now by the Sta- _ Ch. J. 
inte he may plead ot the Title of the Patronage. Per Brudenel Ch. J. col 1 7 8 
Br. Encumbent &c. pl. 1 1. cites 14 H. 6. 31. elites is Hs. 
„. I the Patron would confeſs the Action or Title, yet the Incumbent 2. 
may plead in Bar. Br. Encumbent &c. pl. 11. per Brudenel Ch. J. cites. 
14 H. 6. 31 5 


„ Qu are Impedir, the Defendant ſaid, That T. H. is ſciſed of the Ma- But Br. 


nor of D. to which the Advowſon was and is appendant, and the Church Ware Impe- 


voided by che Death of G. and . preſented him, by which he was admitted 6 G07, . 


Months before the Writ purchaſed, Judgment Si Actio. And per Danby he cites 16 E. 4. 


11. it was 


is only Incumbent, and therefore the Plea does not lie in his Mouth; held per tot. 


But per Newton & Cur. the Patron may have the Plea, and ſo may the Cur. that 
lncumbent, the Reaſon ſeems to be in as much as by the Statuterhe Incum- u, . 
bent may plead. Br. Quare Impedit. pl. 146. cites 22 H. 6. 14. 


Incumbent, 
nor for an 


uber, but ſor him againſt whom the Mrit of Right of Addvocti ſon lies, which lies only againſt the Patron; for 


tothe Writ itis no Plea, becauſe he does not give a better Writ againſt any Perſon certain ; and to the 


pl. 9. cites S. C. 


Action it is no Plea, becauſe he who pleaded it does not intitle himſelf ro the Patronage. Br. Plenarty, | 


| 9. The Incumbent ſhall plead the ſame Pha as the Patron pleads ; 


quod nota. Br. Encumbent. 1. cites 33 H. 6. 13. | 


10. Quare Impedit by the Abbot, and counted of a Voidance by Depri- 
vation of one F. The Defendant ſaid that the Church was full of himſelf 6 
Moths before the Writ purchaſed, and the ſaid I. made Default in the ſame 


_ Writ, Et non allocatur, without anſwering to the Deprivation ; and after . 


he ſhewed how he had ſued Repeal, and that he was in, and becauſe he 
did not plead certainly, therefore Non Allocarur, Br. Quare Impedit. 
pl. 113. cites 39. H. 6. 19. 1 1 5 | „„ 
II. In Quare Impedit againſt two, the one pleaded as Patron &c. and 8. C. cited 
the other pleaded the ſame Flea, and that the Patron preſented him to the Bi- ney. Tu a. 
ſhop, who wontd not Admit nor Inſtitute him, which is the ſame Diftur- wo fog mr 


of Hallv. the 


bance &c. and demanded Judgment Si Actio. And per, Brian and Hawes Biſhop of 
it is a good Plea ; For he cannot ſay, Ne diſturba pas; For in Fact this Bath and 
is a lawful Diſturbance, and at Common Law Incumbent might plead a- Wells. 
geinſt a Common Perſon, but not againſt the King, quere inde ; But this is 
now remedied by the Statute; But Keble contra, and that he cannot try 

the Right of the Patronage, and that Diſſeiſor, Pernor, Incumbent &c. 

ſhall have Plea to excuſe them, but not to try the Right of the Benefice ; Quxre, 


and ſee the Stature of Weſtminſter 2 cap. 5. of Plenarty. Br. Quare Im- 
pedit. pl. x51. cires 2 H. J). 14. n 


12. The King brought a Quare Impedit againſt the Biſhop and his Collatee S. P. For 
by his Lapſe ; The Biſhop pleaded a Plea, which was held good, and the the Plea of 


 Collatee pleaded that he is Parſon Imparſonee of the Church aforeſaid Ex the Incum- 


; 2 | * | . bent ought 
Preſentatione Prefati Epiſcopi in Forma, & ex Cauſa preallegats, It was 3 * to 


laid by Yaxley, That it ſhould be Ex Collatione, and not Ex Preſenta- the Plea of 
tione; For that it is no more than Collation ; And Coningsby ſaid, That >= 2 
the Plea of Ex Cauſa præallegata is not good by the Incumbent where he bent 1 6. 
does not join in Plea with the Biſhop, but ſbail ſhew the Matter - as ſpecially cites 14 H. 
«5 the Ordinary, becauſe he is a Stranger to the Plea ef the Oratnary ; And 7. 21. 
the Juſtices ſaid plainly, That the Plea of the Incumbent. is not good, 
Pro Cauſa antedicta. Br.Quare Impedit. ph 91. cites 14 H. J. 21,15 H. 7. 

13. Where a Clerk is in without Preſentation (as where the Dean and 
Chapter of Paul's preſented the Dean by the Name of B. and nor 
by t e Name of Dean, and this Preſentation was alſo without Writ _ 
wg) or by Prayer to be admitted, ſuch Incumbent is nor aided by the Sta- 
Wie to plead in Bar; For there is no Preſentation in either of rhoſe 


X Caſes; 
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58. G, ac- 


Caſes 3 And the Statute requires an Incumbent preſented. Jenk. 199, 200. 
pl. 18. cires it as reſolved. ; 

14. An Incumbent preſented and indutted may at this Day * the 
Right of Patronage of his Preſentor, where the Patron confeſſed, or made 
Default, or pleaded faintly; But cannot plead the Right of Patronage in 
another,; than in him who preſented him, Jenk. 200 pl. 18. ſays it wWas ſo 
refolved; And that ſo are 16 E. 4. & 14H. 8. to be underſtood. 
| 15. When the Incumbent pleads the Preſentment of a Stranger, he muſt 
ſhew that the Stranger had a Title, and that he was ſeiſed of the Adyoy. 

ſon &c. or that he was ſeiſed of a Manor, to which &c. But where he 
pleads that he was in for 6 Months of the Preſentment of the Plaintiff him- 
telf, or Collation by Lapſe by the Ordinary, there he need not not make 
any Title. Agreed per Cur. Noy 30. in the Caſe of Lifter v. Crameel, 
Het. 17.8. C. 16, In Quare Impedit the Defendant, the Incumbent, pleaded, That þ; 


oo is Perſona Imperſonata of the ſame Church Ex Preſentatione Regis &c. Ex- 


8. ©. Kio ception was taken, becauſe he ſaid he was Perſona Imperſonata, and does 


S. P. does ot ſay, Tempore Impetrationis Brevis, {ed non allocatur; For it is interred 
not appear. by the Writ brought againſt him, and if he be Parſon Imparſonee before 
the Writ brought againſt him, it is ſuſfictent, and divers Precedents | 
were cited in the New Book of Entries, as Fol. 494. 405. 407. to that 

| Purpoſe. Cro. C. 104. 105. pl. 6. Hill. 3 Car. C. B. Lady Chichefley y, 
Thompſon and the Biſhop ot Ely. _ Les 

17. Adjudged that the Incumbent cannot plead to the Title of the 

Parſonage, that he E/ 7 81 Imperſonata of the Preſentation of the Pa- 

tron, and the ſaying that Fuit is not ſufficient. Agreed. March. 159 Hill. 

17 Car. Palmer v. Hudde. Ky | 
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(B. d. 13) Double Pleas. 


; * 


pl. 134. cites 


Br. Double. Hf HE King brought Sg Impedit, and intitled himſelf to the 


Moiety 7 the Advowſon, becauſe the Father of the Defendant was 
cordingly. ſeiſed and groan &c. and died, and the Defendant, Heir to him, was ou. 
+ Jawed in Treſpaſs, and the Church voided by the Death of the Incumbent of 
the Father &c. The Defendant ſaid that the Church is ſevered into 3 Parts, 

and ſhewed certain, Abſque hoc that the ſaid Incumbent was in by the Preſent- 

ment of the Father of the Defendant, and the Plea awarded Double, viz, 

the Church divided into 3 Parts, which by the Juſtices, is a good Plea to 

the Wrir, and the Traverſe goes in Bar of Action ; quod nota. Br. Double, 
Hh PL. 85, cn 383 AD . on rents 35 
Br. Double. 2. In Quare Impedit the Defendant pleaded, That N. the Tenant granted 
Pl. 134 the Land, and the Advowſon to him, who preſented twice, and fhewed wl, 


a ſo is he ſeiſed of the Advowſon &c. and note the laſt Preſentment goes 


to the Writ, and the Deed of the Grant to the Action, and ſo Double; 
Bur becauſe he concluded upon the one Matter viz. the Seiſin &c. therefore 

it is not Double. Br. Double. pl. 56. cites 24 E. 3. 39, = 
3. In 2 Impedit, the Plaintiff intitled himſelf as Appendamt to his 
Land in Ward, the Defendant ſaid, That after the Death of the Anceſtor, bt 
entered, and is yet ſeiſed, Abſque hoc, that the Plainti is poſſeſſed of the 
Land, and that the Anceſtor of the Infant held of one A. who held over of tht 

Plaintiff, Abſque hoc, that he held immediately of the Plainiff. This is 

Double. Br. Double. pl. 135. cites 24 E. 3. 55. * 

E s. 4. Two Preſentments of Fee Simple are Donble; Contra, upon Eſtate Tall 


Platneig Br. Quare Impedit. pl. 101. cites 24 E. 3. 77. 


made Jitle by Gift in Tail, and alleged one Ap . in the Donor, and another in tke Donse; And the beſt 
Opinion was, That it is not Double; For to ſay that Ne dona pas anſwers to all, and ſo of ſeveral Deſcents 
33H 6 And it was ſaid that one Preſentment may be alleged in the Anceſtor, and another in the 
Guardian by Chivalry by Nonage of the Heir, and good. Br. Quare Impedit. pl. 125. cites 4 E. 4-3: 


Fro 


Br. Double pl. 97. Cites S. C. 
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vo Preſentments alleged, are Double per Brooke, but Brudnell Contra F or the firſt f/, by taken 

oor: and the other for Conveyance only. Br. Quare Impedit pl. 149. cites 12 H, 85 * aden 

Double. pl. 112. cites 13 H. 8. 13. 


. 12, — 8 P. Br, 


5. In Quare Impedit the Plaintiff” counted that the Ablot and his Prede- 
ceſſors have ſed Time out of Mind at every Avoidance of the Churches of C. 
to proſent 4 Clerk to the Plaintiſf and his Anceſtors, and he over to the Biſhop, © 
and alleged Poſſeſſion that he * preſented C. B. who was admitted and in- 
fitnted ; and that C. B. after rſign a, and the Abbot has preſented to the Or- 


dinary now — and fo difturb'd him. And Per Grene and Skip. 
Preſcription and the Peſſeſton alleged by the laſt Preſentment is double; and 


the ſame Law of 2 Preſentments, quod concordatur in the Caſe of Oding⸗ 
ſels 33 H. 6. Br. Double, pl. 64. cites 24 E. 3. 18. e et | 

6. Dare Impedit by the * King, and he counted upon 2 Preſentments, * & P For 
and not double. Contra in Caſe of a Common Perſon. Note a Difference, he Pa N 
Br. Double, pl. 22. cites 43 E. 3. 14. © 9 
. „ "ea N | | Party ſhall 
anſwer to all; Quod nota. Br. Double, pl. 57. cites 14 H. 7. 26. — S.P. For he may allege as many 
Preſentations as he will; quod nota; Per Cur. quia Rex &c. per Prerogativam. Br. Double. pl. $2, cites 
38H. 6. 33. | | ”C | | . 
7. In Ouare Impedit the Defendant pleaded to the Writ, That where the 
Plaintiff ſuppoſed the Voidance by the wore R. it voided by the Death of 
I. judgment of the Writ, and that the Brother of the Plaintiff, whoſe 
Heir he is, alien'd one Acre and the Advowſon appendant to the Brother of the 
Defendant, whoſe Heir he is, and his Brother preſented, and the Church 
wided &c. and not double; for he who pleads to the Writ in Quare Im- 

it ought to make Title; tor otherwiſe they ſhall not have Writ to the 
Rep; quod nora, Br. Double, pl. 23. cites 43 E. 3. 257. 
8. Ouare Impedit by the King by reaſon of the Avoidance during the Tem- 
poralties of the Biſhop being in his Hands; the Defendant ſaid, that the 
Church did not woid whilft the Temporalties were in the King's Hands, and 
pleaded Ratification of the King of the Preſemtativs ; this is double. Contra, 
if he relies upon Ratification of the King; but after he waved the Plea, 
theretore quære. Br. Double, pl. 125. cites 7 H. 4. 379. TE ey 

9. Gare Impedit by the King againſt à Prior who had taken Gift of a Bit Brooke 

Manor and Advowſon in Fee to hold in proper Uſe without Lirence, and the f*ys, See of. 
Prior pleaded Letters Patents of the King made to him then Tenant of the _ _—_ 2 
Manor, and this by Conceſſimus & Confirmavimus, and by Judgment this mygmert P 
is ſingle enough; for by reaſon it was pleaded to the Prior, then Tenant with ar- 
of the Land, it can't enure by way of Grant, but by way of Confirma- _ — 
tion only. And Per Cheney and Weſtbury, becaute tis 4 % one Deed, _—_ þ , be. 


_ which is entire, ic cannot be double. Br. Double, pL 9. cites 6 H. 6. 22. non rhe 


7 


for 7 s. Double, pl.g. ches6 H.6. 22, 
10. Quare Iinpedit brought by H, againſt B. and the Biſhop and the Br Double, 
Incumbent, and counted that he was ſeiſed of the Advoitſon as in Groſs, and Pl. 1H 
Ibis a5 4 Fee and of Right &c and preſented 7. his Clerk who was admitted 25 3 
Win 4 2 1 E 1 | : 1 3. accord- 
&c. in Time of Peace &c. and died &c and tbe Church now void ; and he pre- ingly.—— 
ſented, and the Defendants. diftur, Him. B. Jaid, 7, hat W. WAS ſet ed of or where a 
the Manor of D. to which the Advowſon was appendant, and preſented his — "pay : 
ef 10 4 


Clerk, and after V. infeoffed S. &c. who yave in Tail to the Baron and Feme, %%, N. 
who were ſciſed, and preſented, and conveys rhe Manor to the Defendant as gardant or 
| Heir in Tail; and that he leaſed to O. for ten Years, during which Term the Common Ap- 
Plaintiff preſented by Uſurpation, and now the Term "4 determined, and ſo now 2 and 
it lelongs to him to hini to preſent; And fo by the Title and Uſurpation he „ 
conſeſs d, and avoided the Plea of the Plaintiff, The Plaintiſf ſaid, That paſſeſſon in 
during the Gift in Tail F. his Anceſtor, whoſe Heir &c. preſented one D. his the Manor or 
Clerk, who was admitted &. Abſque hoc that the Church was appendant to Land % 
the ſaid Manor at the Time of the Gift, or ever After; And the Opinion of =, 
wi a CNS | | | : g knie 


6— 


452 Preſentation. 
e Regard- the Court was, That this is double; for the Preſentment before the Git: 
wi or 3 made the Ad vow ſon in Groſs againſt all; and the Traverſe of the Appen. 
15 2 for dancy is another Matter, and therefore double. But by all the Juttices, 
each is ſuffci- If the Plaintiff had ſaid, That he himſelf preſented, as he declar'd, Alſqu, 
ent Malter. hoc that the Advowſon was appendant at the Time of the Gift ; this had been 
Ao Priot, a good Plea, Br. Quare Impedit, pl. 12. cites 33 H. 6. 12, 32. 34 H. 

. 6. 11, 38. And 35 H. 6. 18. 
And Per Pri- 11. In Ouare Impedit the Plaintiff” counted that one J. F. was ſeiſed of 
lot and 2 „ the Manor of D. Ad quod Agvocatio preditta pertinet, and preſented one F. NM. 
e 15 . and alleged Gift en Tail to one M. his Anceſtor, and Deſcent, and that ths 
Gre/s, if the Heir preſented upon another Avoidance 3 and tho? he alleg*d ſeveral Deſcents 
Plaintiff to himſelf as Heir, yet upon long Argument it was agreed, That the Count 
counts of -/©- was enough ſingle; for the Git is the Effect, and only traverſable; and 
re + ing the Deſcents are only Conveyances, and theretore it is not double; And ſo 
ror double ; Judgment, Quod reſpond? ultra; But Littleton pray'd Bill to be ſealed 


for ave i of the Exception, and had it. Br. Double, pl. 16. cites 33 H. 6. 32. 
rraveriadie Ne Wn ES 5 II E | | 3 | 
but the laſt Preſentment, and if the laſt be omitted, the Defendant may plead it in Abatement of the 
Count. Br. Double, pl. 16. cites 33 H. 6. 32. | 5 - | 


12. In Ouare Impedit the Defendant fhewed Conveyance of Eſtate in Tail, 

. . . . » 5 > I 

viz. Seiſin in Fee in M. who made a beoffment in Fee of the Manor and Ad. 

vowſun appendant, and retook in Tail; and after diſcontinued the Manor, and 

after preſented to the Advowſon &c. his Clerk, and then he died, and ſo con. 

_ vey'd Remitter to the Iſſue in Tail; and this Matter is not double, for he 

cannot convey the Remitter without expreſſing theſe Matters, which 

are the Conveyance of it, and can't aver the one without the other; 

and thereſore it is not double. Per Vaviſor, Davers, and all; for 

the one cannot appear without the other. Br. Double, pl. 92. cites 3 

In ou 13. In Quare Impedit the one Preſentment in the Anceſtor of the Plaintiff, 

en at. and the other in the Guardian is not double. Br. Double, pl. 150. cites 
leg d, that N 4E. 4. 3. and JE. 4. — 76 | a BE | | 
P. held of bim JJV i 
certain Land and an Advozſon, in Chivalry, and preſented &c. who vas received &c. and that a Guardian 
in Right of the Heir preſented &c. and that N. Tenant is now dead &c. the Heir in his Ward, and ſo it be- 
longs to him to preſent & c. and the Count awarded good notwithſtanding the 2 Preſentments, for it is pur- 

ſuant, For the Preſentment of the Guardian only Is no Title. Br. Double, pl. 56. cites 24 E. 3. 37·— 

Br. Double, pl. 134. cites S. C. accordingly. — Br. Quare Impedit, pl. 88. S. C. PRES Ok 


14. So, of the one in the Anceſtor, and the other in Tenant for Life. Br. 
Double, pl. 150. cites 4 E. 4. 3. and 7 E. 4. 20. 5 
15. Olare Impedit by M. and counted that F. was ſeiſed of a Manor ad 

uod &c. and after convey'd the Manor to the King by Aft of Parliament, 
and the Church voided, and the King granted the ſame Avoidance to the Plain- 
ti F; and by the ſame Patent granted to him the Fee Simple of the Advowſon ; 
and that the Plaintiff preſented after the Grant, and the Defendant og 
Him; And the Defendant demurr'd for Doubleneſs, and yet the Plaintiff 
recover'd by Award; for the firſt Preſentment, and the Act of Parlia- 
ment, and the Grant, and the Preſentation of the Plaintiff, is only Con- 
_ veyance, Br. Double, pl. 162, cites 10 H. J. J, 8. 3 


— 


(B. d. 14) Pleas in Bar. 
I. IHE King brought 5 ons Impedit, and counted of a Preſentation by 
I F. S. who was ſeiſed in Fee ke and of two others in himſelf by the 
Ward of the Heir of the ſaid F. F. and that the Church is now void, and 
it belong'd to him to preſent, and the Defendant diſturb'd him. — 8 


vY * 
n 
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* 


* 


faid, The Clerk alleg d by the King to be inſtitited &c. by the ſaid F. S. was 
nt received nor iuſtituted by the Preſentation of F. S. And it ſeems to be a 
good Plea ; for the 2 Preſentments of the King during the Cuſtody does 
not make Title to him nor to the Heir, withbur alleging Seiſm by Pre- 
ſentment in the Anceſtor of the Heir, or in the Feoffor of the Anceſtor 
of the Heir, Et Adjournatur. Br. Quare Impedit, pl. 143. Cites 42 
4. 4-5 N _— . . 

2. A Man may plead Warranty and Aſſets deſcended to bar the Plaintiff Br. Aſſets 
in Jars Impedit, or to have Scire facias aſter, if he has not Aſſets now. per Deſcent, 
Per Finch, Quod Mombray Conceſſit. Br. Quare Impedit, pl. 3 1. cites Pl 8 
43 E. 3. 24- 7 > e 3 65> 3. 26, 

3. Leſſee may recover twice in two .Ouare Impedits againſt ſeveral Diſ- 
turbers, by ſeveral Writs of Ouare Impedit. Br. Parliament, pl. 8. cites 36 


4. Releaſe of Aitions Real is a good Plea in Quare Impedit. Br. Quare But Per 
Impedit, pl. 7. cites 9 H. 6. 56. 1 9 f Rolfe, If one 

. _— "I | 4 233 8 recovers in 
ure Impedit, and dies, his Heir ſhall not have Execution, and therefore it is not an Action Real Ibid. 


Releaſe of Aclions Perſonal is a good Bar in Quare Impedit. Per Porting. Br. Quare Impedit, pl. 83. 
cites 22 H. 6. 25. | | e „ | 6 


5. If the Plaintiff be nonſuited in Quare Impedit after Title made, 
this is a good Bar in another Quare Impedit, as Nonſuit in Writ of 
Right after Appearance. Br. your Impedir pl. 83. cites 22 H. 6. 25. 
6. The Ordinary cannot plead in Bar in Quare Impedit as Ordinary, 
Per Bingham. Br. Ws Impettrt, pl. e at 
7. There were ſeveral Ferſons and their Wroes Plaintiffs in a Quare Mo. 455. pl. 
Impedit, the Detendanr pleaded the Releaſe of - one of the Husbands pend. 62 5. d. 8 —. 
ing the Writ 3 Adjuaged, that this goes only in Bar of him who made _ 
it and his Feme, and that the Writ ſhall ſtand good for the reſt, 5 Rep. 59 To — 
97. Mich. 39 & 40 Eliz. C. B. The Countets of Northumberland's liz Pitton 
Caſe. | wn | abs and the 


A 8 8 Counteſs of 
Northumberland & al v. Hall & al. S. C. 


— VE "HP" 


— — —_ 7 e . ” _ * K 


(B. d. 15) Pleadings. Traverſe; Neceſſary, in what SeTrrerſ 


Cales. 


1. IN Quare Impedit, if the Plaintifl makes Title as appendant to ſuch: 
| Lond, the Detendant jball not ſay that it is in Groſs or Appendant 
to ther Land, without ſaying How, and traverſing the Pluint. Br. Quare 
Impedir, pl. J. cites 9 H. 6. 56. _ vo, 
2. The Plaintiff in Quare Impedir ſaid, That he was ſeiſed of two Acres $. C cited 
in D. with the Advow/on appendant, and preſented &c. and now the accordingly, 
Church is void again, and he preſented, and the Detendanr diſturbed 3 pe 
him; the Defendant ſaid, That after the firſt -Preſentation of the Plaintiff Sir John 
he himſelf was ſciſed of the Advowſon as of Groſs, and the Church voided, Tuffon v. 
and he preſented, and his Clerk in, and now 1t is void again, and he Sir Rich- 
preſented, Prout ei licuit &c. and well, wirhour trarerling the Ap- ard Pin- 
pendancy. Br. Conteſs and avoid, pl. 60. cites 15 H. 6. and Firzh. Quia- ie Plea was 
re Impedic ö : ED Oe 5 1 allowed a 
. 5 5 | | | good Plea 
without anf wering to the Appendancy alleged by the Plaintiff, which is in Effect avoided by the De- 
lenaant's Preſentarion after, and that in this Caſe the Plaintift was without Remedy, (unleſs he could 
2 the Preſentation alleged by the Defendant) otherwiſe than by his Writ of Right of Ad- 


4 SY 


” > 
8 — et, 
— — 5 


1 
* * =—_ 1 
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Br. Quare 3. In Quare Impedit, the Plaintiff counted, That the Advowſon is in 
Impedit, pl. Groſs, and intitled himſelf &c: The Defendant ſaid, That the Moiety is tg 


— 


17.0085 him Appenilant to his Manor of D. and intitled himſelf to every ad. Preſentment, 
and ſays, and the Plaintiff to every ſecond Preſentment as in Groſs, and that this 


Lig _ is his Turn ; this is no Plea without Traverſe that the Advowſon is not in 
the Defen- ( 


Groſs, Prout &c. tor otherwiſe it is only Argument; tor he has not 
dant would . , r . a 

bave alleged Confeſſed and avoided, nor Traverſed. Br. Traverſe per &c. pl. 31. cites 
that the Ad- 35 H. 6. 32. 33. | | 
vowſon 1s | | = | | | 
apbendant to every ſecond Avoidance, and in G of fo every ether Avoidance to the Plaintiff, & non alloca- 
tur; For his own Plea proves that he has but the one Moiety of the Advowſon appendant, and that 


the Plaintiff has the other Moiety i: Groſs ; Quod Nota, Per tot. Cur. 
But 2 4. Between common Perſons the Deſendant may traverſe the Title of the 
8 © Plaintiff without intitling of himſelf, but then he ſball not have Writ 10 the 
traverſe the Biſoop. Br. Quare Impedit, pl. 138. cites 21 E. 4. 1. 3. Per Noting. Ch, 
Title of the Baron, | . Es | | | 


King with- | SD : | 5 | 3 
out intitling himſelf; Per Noting. Ch Baron, which Brian denied; but erroneouſly, as it ſeems. Ibid. 
*The Word 


rd 5, In Quare Impedit the Plaintiff” ſaid, That he preſented F. S. who 

oor) I was admitted, inflituted &c. and aiter J. S. re/egned, and he preſented, 

but ſeems aui the * Defendant diftarbed &c. The Defendant ſaid, That before the 

miſ-printed Preſentment of the Plaintiff” he himſelf preſented the ſaid F. F. who was ad. 

in all the Er pitted &c. and after the Plaintiff ed this jane 7 S. the ſaid F. ö. 

3 then being Incumbent there, and 10 the Preſentment of the Plaintiff void, 

the Year- and no Plea ; Per Brian and Vaviſor; in as much as the Detendant 4 

Beok is (De- bt traverſe that the Church was not void at the time of the Preſentation of the 

| feadamt.) {a;zda Plaintiff; but Townſend e contra, in as much as the Lay Gents 

| cannot take Conuſance of the Voidance; but ar laſt Keble took the Tra- 
verſe. Br, Quare Impedir, pl. 164. cites 11 H. J. 11. 

6. Where the Plaintiff makes Title by Appendancy, and the Defendant 

alleges two Preſentments after, there he uced nut traverſe the Appendancy ; 

For Uſurpation is ſufficient Title in Quare Impedit. Br. Quare Impedir, 

11 .. é es on. 

Br. Traverſe 9, In Quare Impedit the Plaintiff counted that he was ſeiſed in Fee as of 

per &c. pl. wt and preſented A. &c. and after he died, and he preſented now 

2. cites 8. C. and is diſturbed &c. The Defendant ſaid, That before this he was ſeiſed 

in Fee as of Groſs, and preſented B. who was admitted &c. and after he 

granied the next Preſentation to the Plaintiff who preſented A. and he died, 

and ſo now it belonged to the Defendant to 2 and did not traverſe the 

Seiſin in Fee of the Plaintift; and well per Fitzherbert clearly, for he 

has confeſſed and avoided it; quod mirum ; Br. Confeſs and avoid, pl. 


1. cites 26 H. 8.4 


i 8 ; : a Li 
1 th 


(B.d. 16) Pleadings. Traverſe. Good; In what 
Br. Quare x, IN Quare Impedit, the /aff Preſentment is traveiſable, and ot the 
Irapedit, pl Preſcription alleged; Quod Nora. Br. Traverſe pel &c. pl. 99. cites 
83. cites 22 | 3 7 * | | 
H. ö. 25. 8.C. 22 H. 6. 26. | | oC | | 
per tot. Cur. - 4s 3 1 | 3 
But between 2. In Ouare Impedit, where the King is intitled to the Manor and Ad- 
nen mos vowſon Appendant by Ward of the Heir of his Tenant, and alleges Preſentment 
ſons ne rer in the Anceſtor of the Plaintiff, and that the Ward fell to him, and the Defen- 
ſhall be tra- dant makes Title to bim as in Groſs, and traverſes the Preſentment, us K 


Preſentation. - RES 
not good ; For he ſhall traverſe the Appendancy ; becauſe this is the Title of verſed, and 
the King; Quod Nota, by all the E after great Argument. Br. 3 
Traverſe per &c. pl. 257. cites 20 L. 4. 13. & 14. 25 1 
| - ſentment 
makes Poſſeſſion ; Per Collow. Br. Traverſe per &c. pl. 2 57. cites 20 E. 4. 13. 14. But yet where 
zb the Parties claim by one and the ſame Perſon, and the one claims in Groſs, and the other as appen- 


dant, there the Appendancy ſhall be traverſed ; Per Collow ; to which Littleton and Bryan Juftices 
agreed. Br. Ibid Br. Traverſe de Office pl. go. cites 20 E. 4. 14. and 21 E. 4. 1. S. C. 


' 0 
z. In Quare Impedit, the Plaintiff made Title that his Mother was ſeiſ- Br. Negati- 
ed and preſented, and ſbe died, and the Church voided, and the Biſhop va, Pl 37 
preſented ; and the Biſtop ſaid, that the Church woided in the Time of tbe VP © 
Mother of the Plaintiff, & which he preſented by Lapſe, abſque hoc that 
the Church voided after the Death of the Mother ot the Plaintiff, and 
the Court held the Abſque hoc good. Br. Traverſe, per &c. pl. 175. cites 


[I TEE WI pe ST vs f 

4. In Quare Impedit, the Plaintiff ſaid, that he was ſeiſed 1 the Ad- S. C. cited 
wowſoun &c. and prejented, and now the Church is void &c. The Defen- by Vaughan 
dam ſaid, That it is appendant to the Manor of D. whereof bis Anceſtor was -h.J.Vaugh. 


ſciſed and preſented, and conveyed the Manor to himſelf by Abſque hoc that HRT 1 


the Advowſon is in Groſs ; and no Plea, by reaſon that he did wot deny Temple. 
the Preſentment of the Plaintiff, which is material if the Advowſon be in Hill. i; & 


Grols or not, and therefore it was adjudged, that he ſhould traverſe Wh 


the Preſentment, and not the being in Grols. Br. Traverie per &c. pl. 384. a, agreed, 
. 3 3 | Plaintiff in- 
titles himſelf by Preſentation as Appendancy, and the Demandant pleads another Plea abſque loc that the Ad. 
doe ſom was appendant, this is a good Traverſe. Br. Traverſe per &c. pl. 384 cites 10 H. 7. 27 —— 
$ it he traverſes the Preſentment; For every of them deſtroys the Declaration of the Plaintiff. Br. Ibid. 
Quare Impedit by Lord Buckhurſt againſt the Biſhop of Chicheſter, and T. Bickley, for the Vicar- 
age of Weltheld, and counts, that the Advowſon of the Vicarage appertains to the Rettory of IVeſtfield, 
whereof be <vas ſeiſed in Fee & and preſented Al. Sachvil, who vas admitied Ec. and indutted, and that 
the Vicarage was of the. yearly Value of $1. and woid by his Acceptance of another Benefice, and the Plain- 
tif preſented, and the Defendants diſturbed him &c. 1 he Liſkop pieaced, that Richard }is Predeceſſor cas 
| ſeiſed of the Advow ſon of the ſaid Vicarage in Fee, as of an 1dcowſon in Groſs, and collated to it (being 
void) one Maurice Berkley, who was inducted ; that the faid 3uhop died; that the Defendant wes 
created Biſhop, and ſo became ſeiſed of the Advowſon, and being fo ſeiſed the Church became void, 
the faid M. S. having taken another Benefice with Cure, and he collated the other Defendant T. Bick 
ley, and traverſed that the Vicarage appertained to the ſaid Rettory ; ard the ſaid Bickley pleaded the ſame 
Plea. And upon a ſpecial Demurrer to theſe Pleas, for that tne Appendancy was not traverſable, the 
Court agreed, That (though in many Caſes the Books are, that the Appendancy is traverſable, yet) as 
this Caſe is here, the Appendanc is net pere ; for the material Parts of the Declaration are the Seiſin 
in Fee, the Preſentation, the Admiſſion and Inſtitution of his Clerk, and the Avoidance, ſo that it is not ma- 
| terial, whether the Advow!ſon was Appendant or in Groſs; and therefore when the Appendancy ſhall be 
traverſed, it ought, upon the Matter ſhewn, to be material, or elſe the Traverſe is ill. As if the Plain- 
tif counts of a Seiſiu of an Advowſon in Groſs, and that he preſented, and the Church became void 
&c. if the Defendant ſays, 'I'bat he was ſeiſed of the Manor to which the Advowſon be lor ge which be- 
cume void, and he preſented, abſque hoc, that the Advowſon was in Gro's ; the Court held this to be no. 
Plea, and cited 10 H. 7. 27. And it was ſaid, That notwithſtardirg the Book there, the Law will be the 
ſame, where the Plaintiff makes Title as to an Advow ſon appendant, and divers Books were cited; 
tue Court adjudged the Plea ill 35 H. 6. 32. and there were alſo cited 25 H, 9. 33 H. 6. 12. 32.34, 
Nota thoſe ar d other Books. And. 269. pl. 276. Paich, 33 Eliz. Lord buckhurſt v. Biſhop of Chichef. 
ter and Bickley.— 8 C. cited Vaugh. 10 and Ld. Vaughan ſays, pag. 11. that the Caſe of 10 H.: 
was principally relied on as warranting the Judgment, which he ſays it fully does, it being adjudged 
for 6 ſame Reaſon there, that the Seiſin in Fce of the Advowſon in Groſs was not traverſable, but 
the Preſentation was, as it was in this Caſe adjudged that the Appendancy was not traverſable but 
the Preſentation. And Ld. Vaughan ſaid he obſerved, That in Ld. Buckhurſt's Caſe it is admit-, 
ted, that the Plaintiff in the Caſe of 10 H. 7. did count that be <vas 1 N of the Advocu ſon in Groſs and 
preſented, whereas he ſaid, he noted that the original Caſe in the Book is, that he counted only up:n his 
Preſentation, and ſays, that probably it was ſo for the Reaſons given by Lord Hobart in Ditgby's Cale, 
that a bare Preſentment is only militant «oben ſo alleged by the Plaintiff, and may be in ſuch à Caſe as may 
Þrove the Dajendant to have a Right of preſenting at the preſent Avcidance, if no Right be alleged by the 
Plaintiff why be ſreuld preſent ; whence he collects, that in both theſe Caſes of 10 H 7. and this of the 
Lord Buckhurif, though there were a manifeſt Inconſiſtency in the firſt Caſe between the Plaintiffs 
Count, that he was ſeiſed of the Advowſon in Groſs, and preſented, and the Defendant's Title, that 
he was ſeiſed of a Manor to which the Adyowſon was appendant (for it was impoſſible it ſhould be ap- 
pendant for the D.fendant, and in Groſs for tho Plaintiff) and in the Ad. Buckhurſt's Caſe, Who 
counted that he was ſeiſed of the Ręctory ot Weſtfield, ro which the Advow ſon of the Vicarage be- 
longed, and the Defendant made Ide, that he was ſeiſed of the Advow ſon in Groß, which Titles 


by's Cafe is ſatisfied, where he thinks, that if a Man has gained a Title by Uſurpation, a 


nd 
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were directly inconſiſtent, yet neither the Seifin in Groſs in the, firſt Caſe, nor the Appendancy in 
the la Caſe were traverlable, but the Preſentation of the Plaintiffs in both, which made their imme. 
diate Titles to preſent & the next Avoidance, whether there were a Seiſin 11 Groſs, or an Appendan- 
cy or net when they firſt preſented. As in theſe two Cales the true Reaſon of the Law appears, why 
the Sciſin in Groß of the Advowſon, nor the Appendancy of the Advowtcn alleged by the Plaintits 
vere not traverſable, but on the Preientation, - by theſe Caſes rhe Lord Hobart's Scruple in Dig: 

| by t the next A. 
voidange he muſt not declare, that he was ſeiſed in Fee formerly of the Ad vo ſon, and preſented ; 4. 
mult declare ſpecially of the true Patron's former Preſentation, and then the Church becoming void 
thut himſelf preſented, leaſt otherwiſe by declaring that he was ſeiſed of the Advowſon in Fee, the 
Dctendant ſhould trice him by traverſing his Seiſin, which was falſe, when in Truth he had a Right to 
pre ent by Ulurpation 3 For by theſe Caſes it is clear, that the Seiſin in Groſs nor Appendancy are 


— Ioomg 


traverſable, thceugh alleged by the Plaintiſt when he has gained a Title by Uſurpation, but the Pre. 


ſentat ion ovght to be traverſed. But if the Plaintiff declare the Adyvou ſon to be appendant to a Maror 
ard withal ers forth in his Declaration the Letters cf Preſentation to the Church as appendant, there 
thc Defendant may traverſe either the Apperdancy or the Preſentation ; for though the*Advowſon 
erg aH endanty yer if the Plaintiff preſented not, he had no Title. Whence he infers, that if the Plain. 


tit had counted of a Seilin of the Manor, to which the Advowſon was aprendant, without ſhewi 


the Prefentment to be to the Church by Virtue of the Appendancy, the Traverſe of the A pendancy 


| had ner beer pod; but it mult have been of the Preſentation, which might have, been by. {urpation, 
notwithſtardipg the alleging barely of the Appendancy, as is refolved betore in the Point in the Lord 


Buckhurſt's Cale in Ander'on, and in the principal Caſe of 10 H. 7. But when the Count is of the 
Appetrdency ot the Advowſon, and alio of the Preſentation to it as appendant, there could be no 
Uſtitrpation according to the Reſolutions in Sir Henry Esudie's Caſr in the Lord Hobart and in 


Crrin's Calr in the 6th Report of the Lord Cook; and he ſaid, that the not obſerving of this Differ. 
erce made the Reporter at the End of the Lord Brickhurft's Caſe deny this latter Part of the Caf: 


in 10H. 7. becauſe it was clearly againſt the Reaſon of the principal Cafe in 10 Hl. 7. and againſt the 
Reſolution of the Lord Buckvurſ's Caſe, if the Words of ſhewing the Preſentment to have been 
as apper dant hæd been omitted in the Cate-; but thote Words make the latter Caſe in 10 H. 7. exactly 
0 agree with rhe Judgments both in Sir Henry Caudie's Caſe in Hob. and Green's Cafe in the 6th. 
Rep. Per Vaughan Ch. J. Vaugh. 15. in Caſe of Tufton v. Temple. „ 21 


Br Quare BY 5. Where the Title of the Plaintiff is to the Manor and Advouſon Ap. 
Impedit, pl. pendant, and that the Defendant difſeiſed him of the Manor, and rhe He. 


4 cites 1 C fendant ſays, That it is Appendant to four Acres, whereof F. N. was feiſed 


cine by-. fe inſcoffed him, there the Diſſciſin of the Manor is not traverſable, but 
Vaughan Ch. ;/ it was appendant to the Manor or to the four Acres; Quod Nota. Br, 


J. Vaugb. 12. Traverſe per &c. pl. 8. cites 27 H. 8. 29. 
Hill. 118 | | | 7 9 


18 Car 2. and fays, This Traverſe was adiudged not good ; For the Diſſeiſin or Non-diſſeiſin of the 


NMauor was not material to intitle the Plaintiff to the = Imp. bur all his Title was by the Appendan. 
cy of the Advowſon to the Manor, and therefore the Traverle ought to have been, and was fo reſolved, 


to the Appendancy which deſtroyed the Plaintiff's intire Title to preſent, and was alſo inconſiſtent 


with the Defendant's Appendancy of the Advowſon to his 4 Acres. 


S. C.Litt. 6. In a Quare N the Church of Chelmsford. the Plaintiff {et 
Rep. dc ar, Teri hh, That Sir Z. A. was ſeiſed and preſented P. and then leaſed the Ma- 
nued but n0 5,17, 70 Which the Adowſon was Appendant, to the Plaintiff, and that the 
Vaugh. 16. Church became void by the Reſignation of P. &c. whereupon it belonged ro 
in the Caſe the Plaintiff to preſent. The Defendaiit confeſſed the Title of Sir T. M. and 
of Sir John %% Leaſe made to the Plaintiff, and pleaded over a Simoniacal Contract, 


bg nag leon Which P was preſented, which being void by the Statute of 31 Eliz. 


Temple, the King preſented the Defendant, who was admitted, inftituted, and in. 
dcites S. C. Þ gutted theron, Abſque Hoc, that the Church became void by the Refignation of 


_— * P. And upon Demurrer it was objected, That this Traverſe is ill; For the 


+ Preſentation is the principal Thing, which being confeſſed and avoided, 
| Defendant. cannot be traverſed ; But all the Court conceived the Plea good; For the 
doth admit Plea makes the Traverſe argumentative only, that he might not reſign; 


the Advo- And being alleged that the Church is void Per Mortem vel Reſigna- 


. ra tionem, or otherwiſe it ought to be confeſſed or traverſed; For that is 
» 


Appendant, the Cauſe of his Preſentment, and the 1/ue onght to have been Si vacauit 


inthe Plain- per Mortem, vel Depridatiouem, vel R:/ignationem; For the Preſentation, 


weder r Aamuſſian, and Iuſtitution are conduging only to the Re/aguation, and the 
ne : 


hem js in. Relignation or Avoidance is the chiefeſt Matter. Cro. J. 61. pl 6. Mich. 


conſiſtent 2 Jac: C. B. Fenner v. Nicholſon and Pasfield. 
idee . | VA W 8 
'Th 1 made by the Defendant, he ſhall not traverſe the Seiſin in Groſs, nor the Appendeney; but be. 


„ ST” EST” K_ »7, 
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canſe ſomewhat elſe is neceflary to give the Plaintiff Right to preſent, viz the Vacancy of the 
Church, either by Death or Reſignation, or Deprivation, which the Plaintiff muſt allege, and which 
are inconſiſtent with the Defendant's Title, who claims not by Vacancy by Death, Reſignation, or 
Deprivation, but by the Simony, therefore he ſhall traverſe rhe Vacancy alleged either by Death, Re- 


ſignation, or Deprivation, as the Caſe falls out, without one of which the Plaintiff makes no Title, and 
it the preſent Vacancy be by either of them, the Defendant hath no Title. 


5. Sir Henry Gawdy Knt. brought a Quare Impedit againſt the Arch- $ C.cited 


biſhop of C. Sir W. B. and H. R. Clerk, and counted that Sir R. F. was mo . 


ſeiſed of the Manor of Popenho in Norfolk, to which the Advowſon was Tufton v. 
Appendant, and preſented A. his Clerk, who was inſtituted and inducted, Sir Richard 
and that Sir R. ſo ſeiſed, bargained and ſold the Manor to one Barow, who Temple 
being ſeiſed, the Church became void by the Death of MH. and fo continued for 8 


k a dit 
18 Hout hs, whereby the. Olieen, in Default of the Patron, Ordinary, and ſays, That in 


Metropolitan, preſented by Lapſe one Snell, and by mean Conveyances this Caſe the 
lerrves the Manor, to which the Advowſon is Appendant 7 himſelf, and Traverſe of 


lar by SnelPs Death it belongs to him to preſent, and is diſturbed by the De- „ 1 
tendants 3 The Archbiſhop claims nothing bur as Ordinary Sede vacante Nefz 14m 


of the Biſhop of Norwich. Sir W. B. pleaded Ne Diſturba pas and H. was clearly 
the preſent Incumbent pleaded, That he was Parſon by the King*s Preſenta- good, and ſo 


lion; and that long before Sir R. any thing had in the Manor, O. Elizabeth ay ot 


, ſeiſed of the Advowlſon in Groſs in Right of the Crown, and preſented Gawdy had 
Hell, and that the dying ſeiſed, he Advouſon deſcended to King Fames, nomore, nor 
and be, being ſeiſed and the Church becoming void by Snell's Death, other Title 
preſented the Defendant H. R. who was inſtituted and indutted, Abſque hoc, ©? preſent, 


. t 
that the Advowſon was Appendant to the Manor of Popenho, and thereup- — — 
on [flue was joined. Hob. 301. pl. 380. Hill. 17 Jac. Gawdy v the Arch- of the Ad- 
biſhop of Canterbury & all. 4 VVV 
| . THE the Manor, 

and the Incumbent's Death; and the Appendancy to the Manor was inconſiſtent with the Nefendant's 
Title by the Advox ſon's being in Groſs. And this proves that the Traverſe is <vell talen to the Appen- 
dancy of the Advowlſon «<vhen it is all the Plaintiff's Title to preſent, and is inconſiſtent ith the Deſer- 
dant's. Put in Gaway's Caſe, the Jury found Specially, That Si R S. <vas 72 of the Manor with 
the Adrcciſon Appendant, nd preſented, and that the Incumbent dying the ſecond of February, 1588. 
the Queen, the 15th of Feb. the ſame Year, preſented Snell to the Church then void Per Mortem Naturalem 
tim Incumbentit thiden vacantem, et ad noftram Præſentationem ure Prerogative Corone noftre Angliæ. 
ſpectante m, and her Clerk inſtituted by Letters of Inſtitution Running Per Dominam Recinam Veram & Indu- 
bitatam, ut dicitur, Patronam. And after the Death of Snell, King James preſented H. Rone in theſe Words, 
ad noſtram Præſentationem, ſive ex pleno Jure, ſive per Lapſum Temporis, ſive alis quocunque ods ſpectan- 
tem, and referred to the Court, wheiher the Advowſon cvere appendant to the Manor or not; It was adjudged, 
1. That the Adyowſon remained Appendant, notwithſtanding the Queen's Preſentation. 2dly, That her 
Preſentation could not be by Lapſe ; for her Preſentation, Inftitution, and Induction were in the ſame 
Month of February, wherein the Avoidance was. zdly, If the were had preſented by Lapſe, it had 
made no Severance of the Adyow ſon. Athly, That the Quzen's Preſentation made no Uurpation, he- 
cauſe ſhe preſented, as ſuppoſing ſhe had a Title in the Right of her Crown, as appeared by the Form 
of her Preſentation, which is very remarkable, and therefore her Preſentation was merely void; For it 
ſhall not be intended, the Queen took away another's Right againſt her own Will and declared Inten- 
tion, 5rhly, For the ſame Reaſon King James's Preſentation of Rane, who by the Form of his 
Preſentation ſuppaſcd he had a good Title, when he had none, wavalſo void; And this agrees with the 
Reſolution in Green's Caſe the 6th Rep. that the Queen's Preſentation, as made by Lapſe, when ſhe 
had no ſuch Title to preſent by Lapſe, but another Title either in Right of her Crown, or by Simony, 
or ſome other Way, was void, becauſe ſhe was miſtaken in her Preſentation; fo if ſhe preſents by rea- 
ſon of ſome ſuppoſed Title in her Letters of Preſentation, when indeed ſhe has no Title at all, the Pre- 
ſentation is merely void, and though ſuch Preſentation makes a Plenarty, ſo as to avoid Lapſe, yet the 
right Patron is out of Poſſeſſion, but may preſent 7 Years after, and if his Clerk be indu ed, the for- 


wer Preſentee is immediately ouſted. Vang. 13. cites Ho zot. Sir Heir, Gawdy's Caſe. 


8. In a Quare Impedit &c. the Plaintiff counted of a Seifrn in Feee, and S. C. Jo. it, 

that he preſented &c. the Defendant pleaded, That he is Parſon Imparſonce 4 Mich. 

Ke. and that long before the Plaintiff” any thing had in the Ad vowſon, 2 — vs 
King H. 8. was ſeiſed in Fee, and preſented, and died faſed'; And that it e : 
deſcended to Ed. ö. and ſo to &neen Mary and Elizabeth, wo being ſeiſed For the 

Jure Corone, preſented one B and after his Death, the now Plaintiff preſent- Grant al- 

el by Uſurpation the Defendant ; That 7 Elizabeth died ſeiſed, and it — _ 

deſcended to King Fames who granted i one under whom the Defendant proyes Beim 

face Title, and the Deſcendant was inſtituted and induffed. The Plaintiff Facie that 

Ss © - replied, he did not 
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guments of 
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die ſeiſed, fteplied, and tbok Proteſtation of the Seiſen of ©. Mary, O. Eligal eth, ang 
2 2 — 5 7 King, and for Plea l the Seiftn of pl 2. and the Seitin 
TY 9 p of H. 8. and Hd. 6. and then derived a Title to himſelf under a Grant made of 
verſed. 2dly, the Advowſon by Ed. 6. And that Queen Elizabeth preſented, but that the 
the Court {ame was by Lapſe ; And that by the Death ot her Preſentee, it now be- 
held rhe longs to the Plaintitf ro preſent, Ab/que hoc, that King Ed. ö. died ſeiſcd 
of the Queen &. And upon Demurrer it was objected, 'That he does not traverſe the 
to be well Seilin of Queen Mary and Elizabeth, and their dying ſeiſed, nor the 
confeſſed, Preſentments alleged by reaſon of the Seiſin in Fee, bur only ſays, Thar 
by laying, they were by Lapſe ; Bur as to this Point, the Court held che Replica. 
5 15 > tion well enough; For the Dying ſeiſed was the principal Matter to be tra. 
For it is not verſed, and the other were but the Conſequents thereot, and the Plaintiff 
alleged cer- may traverſe any Part of the Detendanr's Plea ; And fo a former [udg. 
tainly, that ment was affirmed in Error; Bur becauſe the Plaintiff in the firſt Action 
pears. ap died pending the Plea, the Entry of the judgment was ſtaid. Cro. J. 650, 
Vee pa- Mich. 20 Jac. B. R. Savil v. Thornton. | Ra | 
trona, but | | | 


„ 8 


only that ſhe is Seiſed in Jure Coronæ, and ſo ſciſed, preſented generally, without ſaying either the one 


Way or the other, and then the ſaying it was * by Lapſe was a good Avoidance——— ( The Origi- 
nal has the Word (Not) but it ſeems miſprinted.] S. C. Winch 13, 14. but it ſeems very im- 
perfectly printed; For after the Grant pleaded to be made by E. 6. and that the Preſe ntment made by 
Queen Elizabeth was by reaſon of Lapſe, it ſays, That 5 Elizabeth preſented L. only Abſque 
choc, that E. 6. granted &c.“ So that the and (preſented L. only) muſt be printed probably according 

to the ſhort Writing in the Manuſcript, whence it was taken, inftead of (preſented by Lapſe only. 
S. C. Palm. 306. and there 111. it was reſolved that the Traverſe of the Dying ſeiſed of E. 6. was good, 
becauſe it was material to the Title of the Defendant, and if this be zrue, it will deſtroy the Plaintiff's 
Title, and for that Reaſon he ought to traverſe it; But if the Defendant had commenced his Title by 
the Preſentment of the Queen, in ſuch Caſe the Preſentment ſhould be traverſed ; And they agreed, 
That when the Queen preſented by Lapſe, this is as Supreme Patron, and nor as Supreme Ordinary ; And 


therefore though the Allegation of the Defendant in Bar is, that the Queen preſented, yet this is well 


confeſſed, and avoided by the Plaintiff in the Replication, when he ſays that thoſe Preſentments were 
by Lapſe; For Preſentments by Lapſe maintain the Poſſeſſion of the true Patron, and do not gain any | 


Patronage from him. —— 2 Roll. Rep. 239. S. C. but not 8. F. 12 5 


9. In a Quare Impedit, the Plaintiff entitled himſelf by Grant of the 

next Avoidance, and that Z. C. was preſented, admitted, inſtituted, and 
iuducted; And that the ſaid Church became void by Acceptance of a ſecond 

* Quere if Benefice above Value; The * Archbiſhop pleaded a Plea, to which there 


this — Was a Demurrer; and S. the Incumbent pleaded a Plea, and traverſed that 
not 0c (I- 


Af) wick- Z. C. was admitted and inſtituted therein; and upon this they were at Iſſue, 


out (Arch.) and a Writ awarded to the Archbiſhop for that Trial; But aſterwards the 
- Plea of S. being adjudged ill, a Repleader was awarded, becauſe the In- 
duction, being alleged, ought alſo to have been traverſed ; whereupon S. a- 
mended his Plea, and traverſed the Admiſſion, Inſtitution, and Induc- 
tion; Iſſue was joined thereupon, and found for the Plaintiff; After- 
wards Error was brought, and among other Things it was aſſigned, that 
the Repleader was not well awarded; For that the Iſſue, which was 
joined before the Writ awarded to the Archbiſhop, was well enough, 
and needed not any Repleader ; But all the Court Contra, and that the 
Repleader was well awarded; For the Induction being alleged, as well 
as the Inſtitution, there ought to be a Traverſe to it, which alters the 
| Courſe of the Trial according to the Caſe in 22 H. 9. 27, & 2 H. 4 1. 
ſo as tt ſhall be tried Per Pais. Cro. C. 379, 380. pl. 6. Mich. 10. Car. 
B. R. Stevens v. Facone, © HE 1 


2 Jo. 8 sc. 10. The King counts that Queen Elizabeth was ſeiſed of the Advowſon 


by the Name of the Church of Northfield i» Groſs in Fee in ure Coronæ, and preſentes, 


of the Kin 


v. Jervis 5 one W. &c. and ſo derives a Title to himſelf, and that the Church became 
adjudged for void by the Death of the ſaid W. and ſo it belonged to him to preſent, 
the Defen- but rhe Defendants diſturbed him. T. J. ove of the Defendants, pleadea, 
dant. — that before the Preſentation of the Olieen, his Anceftor R. J. was ſeiſed 


Mod. 276: jy Fee of the Manor of N. towhich the Adyowſon of the Church was and 
Trin. 29 Car.; 


5. The Kr. is appendant, and that it became void by the Death of the then laft * 
- | | | * 5 


— — 
4 4 
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Chancellor of Oxtord's Caſe. . But no Judgment appears to be given. 
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bent, and ſo continued for 2 Tears; whereupon the .Oneen preſented the ſaid N. Wild, Ar- 


ly Lapſe, and then derives a Title to himſelf of the ſaid Manor and Ad- Sber, and 


cowlon 3 And that his Anceſtor, whoſe Heir he is, upon the Death of W. . 
granted the next Turn to W. R. who preſented J. S. who was inſti- 
tuted and inducted, and died, and that he preſented the other Defendant 
Hunkley, and traverſed the Queen's Sei/;zn of the Advowſon in Groſs ; the 
Attorney-General replied, and maintains the Seiſin of the Queen, and ſo 
ot the preſent King, and that the ſaid W. R. preſented by Uſurpation, and 
traverſed, that the Advowſon of the Church was, or is, appertairfing to the 
Manor, and upon a Demurrer to this Replication, the Detendanr, the 
Patron T. J. had Judgment. Vaughan rage þ obſerved the Faulrs on 
both Sides in this Pleading ; And firſt the Fault in the Plea where the 
Defendant had not well traverſed the King's Title, it being only in Part; 
For he traverſed only the Seiſin, when properly he ſbould have tra- 
werſed the Seifin and Preſentation of the Queen by reaſon of her Seifin, (viz.) 
Abjque hoc, that the Queen was ſeiſed of the Advowſon in Groſs and preſented. 
The Seiſin of an Advowſon, makes nor a Title alone, nor is it traver- 
{able ; But there being no Demurrer, nor Iſſue thereupon, he would nor 
ſay any more to it. He ſaid that the Detendanr's Traverſe was not neceſ- 
ſary, becauſe he had contfeſſed and avoided the Queen's Preſentation, by 
ſaying it was by Lapſe ; And it he had reſted there, the Attorney Gene- 


ral ought to have maintained his Count, and traverſed the Queen's 


Preſentation by Lapſe, whereas he deſerts making out the King's 


Title, and falls won the Defendant's Title, viz.) that the Advow- 
| ſon was not Appendant; And he ofters a Double Iſſue viz. that the Preſenta- 


tion of W. R. was by Uſurpation, and that the Ad vornſon was not Appendant 
to the Manor. Judgment tor the Defendanr. Vaugh. 53 to 56. Trin. 21. 


Car. 2. in C. B. The King v. Biſhop of Worceſter, Jervis and Hunckley. 


11. Quare Impedit for the Church of Burton Ballet, in the County of 5. © Vaugh, 
Warwick. The Manor of B. D. was divided, and the Defendant had 2 Xog + ag 5 


Parts of it, and the Plaintiff the zd; and the Plaintiff ſet forth, That the Vaughan 


| Right of preſenting every 34 Turn was appendant to his zd Part, and that it ſays, It 


belonged to the Defendant to preſent twice, by reaſon of his two Parts; And i | 
{o ters forth, that the Defendant had preſented twice, and fo it belonged C 0%? 


to him to preſent Now The Defendant ſays, that the whole Advowion Quare Impe- 

did belong to him, Sans ceo, that one Turn was appendant to the Plaintiff *'s dits, the De- 
' third Part; The Plaintiff demurred generally. It was among other fendant may 
Things ofzefed, That the Detendant ought to bave traverſed the Preſent- 


ſafely tra- 


4 A gelbe verſe the 
ment, and not the Appendancy; For tho' in ſome Caſes it may be done, yet Preſentation 


that is when the Appendancy is material, and when the Detendant mult alleged in 
ſer forth a Title, and cited 10 H. J. 2. 20 E. 4. 13. 21 E. 4. 1, 2. But to the, Plain- 


this it was anſwered for the Detendanr, that the Praverſe is well taken 1 * 


and that if the Ad vowſon be not appendant the Plaintiſf hath no Title, for of Fact will 


he hath alleged the laſt Preſentation in us; And if hehad gained a Title by allow him ſo 


the Plaintiff 
has no Title 


former Preſentations, yet when we rer again, we are remitted, to do; For 


and cited 1 Inſt. 363. Nat. Brev. 35. and he differenced this Caſe, from that 


in 1 And. 269. becauſe there was a ſpecial Demurrer, and fo might take your al- 
Advantage of Matter of Form, and there the Detendant made a Title to leging a Pre- 
an Advowlſon in Grofs, and then the Preſentment makes the Title; But ſentation in 


where it is appendant, the Appendancy makes the Title, and therefore an 
muſt be . ; And it hath frequently been ſo. Freem. Rep. 34. pl 43: Rn) of 
Trin. 1692. Tufton v. Temple cites D. 260. 1 Cro. 61. Hob. 321. 10. Co. whomhe 


claims the 
5 | | f _ Advowſon; 
But the Defendant muſt not traverſe (that is deny) rhe Prefentatinn alleged, when there was a Preſen- 


himſelf, his 


tation; For then the Iſſue muſt be found againſt him; Therefore Lord W. under whom the Plaintit 


claims, having ' preſented, be it by what Right ſoever, there was no traverſing his Preſentation ; But 


whatever Right the, Lord W. preſented by, the Plaintiff has no Right to preſent, unleſs the Lord W's 
Preſentation, was by the Appendency to the 3d Part of the Manor; For he deriving no Title to the 


Advowſon' as in Groſs, nor any other Way, bur as belonging to the 3d Part of the Manor, which he 
derives from the Ld W. therefore nothing is traverſable by the Defendant but the Appendency, which if 
found againtt the Plaintiff he has no Colour of Title. | | i | 

. — (B d. 17 
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B d. 17) Pleadings. Profert or Monſtrans of Deeds &c. 
Neceſſary in what Caſes. | 


r. IN Quare Impedit, if the Defendant makes a Title by Grant by Dee 
and does not thew ir, by which the Plaintiſf demurs for the not 
ſhewing, which is adjudged againft the Defendant, and that he ought to 
have thewn the Deed, this is peremptory, and the Detendant ſhall loſe the 
Preſentation. Br. Peremptory, pl. yo. cites 19 E. 3. and Fitzh. Monſtrans 
OT „ „ 
ed 2. In Quare Impedit by the King againſt the Biſhop and Patron, it was 
org pi agreed, = the Riley * not to ſhew the Lair Preſentation. Br, 
43. cites8. C. Quare Impedit. pl. 65. cites 38 E. 3. 3. 8,9. . 
3. If the King makes Preſentation to the Biſhop by his Letters Patents, 
the Parent belongs tothe Ordinary. But if he makes Collation, it belon 
to the Incumbent, and he ſhall thew ir. Br. Monſtrans. pl. 70. cites 9 E. 
4. In Caſe of an Advow/on, if the Party makes Title where it is by way 
of Defence, he thall thew Title. Per Brian. Br. Monſtrans. pl. 60. cites 


1 MT 1 „„ 
Hin Ogare S. In Quare Tmpedit the Plaintiff made Title, That J. . was ſeiſed of 
Imje-* the Manor of B. to which the Advowſon is and was Appendant, and granted 


cit, te the next Preſentation to B. and the ſaid B. granted it to A. which A granted 


5 . , : x of; 4 „ o Y j | 
. e, 70 the Plaintiff ; the Plaintiff muſt ſhew all the Deeds of the Grants. Per 


That 5. g. Fineux and Vaviſour, Quod fuit Conceſſum. Br. Monſtrans. pl. 109. cites 
<vas ſeiſed of 9 H. J. 16. | I 95 TEM | | | | 
the Huldocuſon, . 125 3 95 | | 

and granted the next Preſentation to one A. and after the ſaid Advowſon became void, and A. preſented L. 
and after J. S. died, and the Advoauſon deſcended to J. S. who granted the next Preſentation to B. and B. died 
[nteftate, and the Ordinary ſequeſtred and granted the Advowſon to the Plaintiff, and the Incumbent died, 
the Plaintiff preſented, and the Defendant diſturbed him, and per Reade Brian, Davers, and Fineux, 
he ſhall ſhew all the Deeds, except the Deed made by J. S. For that does not belong to the Plamtiff, nor dies 
he make his Title by it, nor does he claim by J. S. But Vaviſour contra; For by this Preſentment J. S. was 
out of Poſſeſſion, and therefore he ought to ſhew the Deed to prove that it was not granted but for one 
Turn only. Br. Monſtrans. pl. 111. cites 9 H. 7. 23. 5 5 1 | | 


6. In Quare Impedit the Plaintiff declared, that A. his Anceſtor was 
ſeiſed in Fee of the Vicarage of B. in Groſs &c. and ſo ſeiſed granted the 
next A voidance to E. who granted it over to F. and that the Church be- 
coming void by the Death of the Incumbent, the ſaid F. preſented J. N. 
who was admitted &c. that aſterwards A. by Deed granted the ſaid Ad- 
vowſon to Truſtees and their Heirs, to the Uſe of A. for Life, then of B. 

His Son and Heir, and the Heirs Male of his Body; and for Want of ſuch 

Iſſue, to the Uſe of the Heirs Male of the Body of B. And that during 

the Time of the Troubles in 1659. the Charch voided, and that one N. R. 

by Ufurpation preſented J. S.. who was put into Poſſeſſion by the Perſons then 

in Authority, and was afterwards by the 12 Car. 2. confirmed in the ſaid 

Church for his Life; that the Charch became void, and that it belonged to 
the Plaintiff as Heir in Tail of B. to preſent. The Defendants demurr' 

becauſe the Plaintiff had not pleaded the ſaid Grant by A. to the Truſ- 

tees, with a Profert; for that here the Deed is neceſſary Ex Inſtitutione 

| Legis, to make it a good Grant, becauſe without the Deed the Advow- 

ſon will not paſs. But it was reſol ved, That in this Caſe the Plaintiff 

| ſhall not be compell'd to produce it. 1ſt. Becauſe ir does not belong to 

| him who is only Cy que Truſt, but it belongs to the Grantees. 2dly. 

Becauſe he has no Remedy in Law to get Poſſeſſion of it. zdly. He is 

in merely by Operation of Law, and not in the Per. Carth. 315. Trin. 6 
W. & M. Reynell v. Long. „ 


— 


Preſen tation. 161 


(B. d. 18) Ie. Upon what to be taken, and of what dcn d 
Things the Fury muſt inquire, | pl. 5. 


1. N 2 Quare Impedit, beſides the Point in Iſſue, the Jury ought Ex 
Officio to inquire, 1 De Plenitudine Eccleie. 2dly. Et ex Cujus 

re ſentatione. zdly. Si tempus ſemeſtre preteriit. athly. De Valore Eccleſie 
per Aunum. Jenk. 206. pl. 36. 5 We 

2. In Quare Impedit 15 the King, who made Title by Seiſin Fl the Tem- 
poralties of the Biſhop of R. and that R. late Biſhop of B. preſented to the 
Hoſpital of C. R. his Clerk, who was received and inſtituted, and vided by 
Permutation made between R. and a Prebendary ; and the Defendant ſaid 
that the Hoſpital is not Permutable. And the Court ſaid they would not 
ry the Cauſe of the Voidance, but whether it voided while the Temporalties 
were in the Hands of the King, or not; quod nota. . Br. Quare Impedit, 
pl. 69. cites 21 E. 3. 6. 7. 94 1 * | 
3. In Quare Impedit by the King againſt the Biſhop of S: of the Prebend In Quare 
of H. he pleaded, that after the Voidance, the King preſented E. who was 3 £4 5 
izceived and inſtalled, and the other that he was not received and linflalled, nun 
and the others e contra. Br. Quare Impedit. pl. 68. cites 21 E. 3. 50. & 40 ſpewed Colla- 
E. 3. 1). e 
Biſhop, by «which he was inducted and inſtalled, and after the King confirmed to the Incumbent for . 
ment; And the King ſaid that be was not inducted nor inſtalled at the Time of the Confirmation, and after the 


Iſue was taken upon the Induction only, and not upon the Induction, and Inftallaticn. Br. Quare Impedit. pl. 
50. Cites 11 H. 4. 7. | : | | | 


4. In Quare Impedit the Defendant A that the Church was full 
by 6 Months before the Writ pure bas'd of his own Preſentment, Judgment 
ofthe Writ ; and there the Iſſue was taken if it was void or not, and not 
il it was full or not; quod mirum. Br. Quare Impedit, pl. 21. cites  - 
d E. 3. 20. e | 1 . LT" EST n TS $7 25 5 | | 
L 5. In Quare Impedit the e ſaid, That he is in of the Preſent- 
ment of the ſame Plaintiff, and he ſaid that he did not preſent, Priſt ; and the 
others e contra. Br. wy Impedit, pL'25- cites 42 E. 3. —. 
6. In . Impedit the Defendant ſua, that there is No ſuch Church in So, that Nui 
the ſame County; and held a good Plea, by Reafon of the Viſne. Br. nel 4p 1 
Quare Impedit, pl. 33. cites 45 E. 3. 6. METS WEST ER 2 County: yo 
Sa EE TY 21-215: af 07 To e e 
cipe quod reddat of the Manor of D. to ſay that there is No ſuch Manor inthe ſame County; and after 
Ifue was taken if ere is a Church known by ſuch Name in the ſame County or not. Ibid. © 


5. Quare Impedit by the King, and made Title ty Tenure of him as 
 Appendant to the Manor of D. The Randa, ſaid that Not axprndgnr, Priſt; 
and the King ſaid that he and his Anceſtors Time out of Mind, have pre- 
ſented to it as appendant, Priſt &c. and was not ſuffer'd to have ſuch [tlue, * 
but ro rely upon the Appendancy, viz. Appendant or Not Appendanr 
&c. quod nota. Br. Quare Impedir, pl. 38. cites 46 E. 3. 30. 
8. Quare Impedit was Præſentare ad Eccleſiam de B. The Defendant 
ſaid that it was only the Chapel of B. and Time out of Mind had been, and is 
within the Pariſh of C. and becauſe the Writ did not ſay Ad Capellam, he 
raved Judgment of the Writ ; and the Court being of Opinion that the 
rit ſhould. abate, the Plaintiff faid that the Church is Parochial, and 
the other ſaid that it is a Chapel and Not Parachial. But the Court ſaid 
they would be adviſed if this be an Iſſue. Br. Quare Impedir, pl. 7). 
cites 8 H. 6. 37. Phot 3696 T8 Bi (47s CC 
9. Where ind preſents, and his Title is found upon a Fure Patrona- 
tus, and he ſes to have his Clerk admitted, and after another preſents, there, 
if the Biſhop mie ht have admitted the Clerk of him who had the Verdict, 3 


_ againſt the 
Patron and 


ſtringas OM: | | 4 
#n Quare Hupedit, yet the Plaintiff ſhall recover. Per Aſhton. Br. Judgment, pl. 6. cites 27 H. 6. 5. 


462 Preſentution. 
did not, but deferr d till the Lapſe fell, and then preſented his own Clerk ; in 
this Caſe he is Diſturber againit both the Preſentors ; and Iſſuc ſhall be 
taken whether he who preſented, and had his Title found, ſued to have his 
Clerk atntt% or i, and whether the ſecond pirſem bd to-bim ſo haſtily that 
he could not admit the Clerk-of the firſt by Ahe Proceſs before the Preſentation 
of the ſecond or not; and ſothe Church not litigious. Br. Quare Impedir, pl, 
80, cies at Hae nh a 

Br. Replica- 15. In uk Iipcait the Plaintiff counted that his Anteſtor was ſel l 
tion, pl. 42. of the"Advowſon, and his Clerk in, and after he grantei the Advowſon 


2 1 4 N 2 1 id 4 SS oe ab.» YN 
8 th 
— 


(B. d. 19) Judgment. ien and How, and of the 


Entry thereof. 

Fe if be 1. N Ounte Impedit, if the Defendant makes Default after Appearance, 
_ 2 | the Plaintiff ſhall recover immediately, and his Damages. Br. 
ault after . | 1 A F + Keds 
Continuance | P roceſs, pl. 27. ceites 2 H. 4 J. 7 


talen, he 


ſhall bave Diſtreſ, 6 R. 2. Which ſcems to be Difreſs Ad Audiendum Judicium. Br. Proceſs, pl. 25. 


Ani if it hal 2, Onare Impedit by the King againſt the Incumbent alone, and at the Niſi 

been brought Prius it was found againſt the King. It was objected that Judgment 
ought not to be given; tor the Patron is not named in the Writ; and yet 
Incumbent, Flldg ment was given that the Defendant Eat fine Die, without entering any 
and found Cauſe : So that by ſome, the Judgment ſhall be intended to be tor the 


Fun the not naming the Patron, and fo the King at another Time ar no Preju- 
King, the 


2 dice; quære inde; for it ſeems that it al have Relation to the Matter 


ſhould be Pleaded. And it was prayed that the Cauſe of the Judgment be enter d. 


Eat 17 dic. But per Thirn, It ſhall not be; for it appears in the Record; for if a 


Per Mark- Man takes Exception to a Count or to a Preſentment, or Indictment, by 


bam, Br. which it abates, Judgment ſhall be viz. Pro eo quod it is inſ#fficient in Lau, 


N. 14. _ ; therefore Nihil capiat; and the Cauſe thall not be entered, becauſe it appears 


HI. 4.*2.— in the Record; quod Mark. conceſſit. And ſo it ſeeins that the Words 
It mould of the judgment are all one to the Writ, to the Count and to the Bar; 
4: b. pl. bur this ſhall be expounded by the Matter which is pleaded, when it 


goes to the Writ or Count, and when in Bar. And Hull and Hank 

agreed that this Judgment ſhall have Relation to the Plea. Br. Judg- 
ment, pl. 14. cites 3 H. 4. 2. . . 
If the exif 3. In Quare Impedit the Sheriff return'd Nihil at the Summons, and 
eg Attachment at the Diſtreſs, And per Danby, Cott, Newton, Paſton 
Facet Godred, the Plaintiff ſball recover by the Equity of the Statute ; but 
Pone & Di- Martin and Strange contra. Br. Quare Impedit, pl. x52. cites 11 H. 6. 3. 


4. In 


Px rentation 


—— 
In a Quare Td againſt an Archbiſhop, Biſhop and others, his Arch $-C Re Roll. 
jo and Biſhop plead that they claim nothing but the one as Metropoli- Rep. 363. 
and kus dre Ordinatg, the ther Defendant lead ot her Pleas, the TY _ 
Paiff b as Judgment againſt the . bb bop ahl Biſtop to have a Writ to S. Heldac- 
the Biſhop ; but. in this- Judgment againſt chem, there is an Omiſſion of the cordingly by 
uſual Clauſe ; Sed ceſſet executio quouſqgue the other Iſſues are tried; and Coke, and 
in dup is th iſſued. before. the Trial of the,other, 1 hes, ;. the, Iffues are 3 
ſound for the Plaintiff, he had udgment, aired n Error. In this uot 
Caſe the ſaid Omiffh Fon Was ut erroneous; for! it Was; ache Ja Be: ment; and if 71 14 Jac. 
it be Error, it is Error in Executione Judicii ; - and in this Caſe no Writ Þ R feng 


ot- Execution was ſued. out r * 323. pl. Me c | Ws 4. 174 


& 4+ & 


Defendant ſhall: have; _ 10 Jad 1 ee — We 

the Biſhop in both Actions. Ft N. B. 39. (D). 

7. In a Quare Impedit the Biſop leaded, That he examined SY, Pre- Ang, 139. 

ſentee, and found him to be Schiſinaticus inveteratus,. of: which he gave pl 225.8; C. F. 

the Plaintiſf Notice, who did not preſent within 6 Months &c, and upon SOT 

Demurrer the Court gave Judgment, that the Plaintiff: recover againſi the m | 

Piſkop- his Preſentation to the Church, andi a Writ to: the. Metropolitan 3. 158. 

& c. becauſe tbe, Biſhop is Party, Et idem Epiſcopus in Miſericordig; b. 2 _ G& 

wterwards a Writ o Enquiry of the Value of the 'Chintch' was united"; ON the De. | 

whereupon. the, V. ve 5 other, Points of the Writ, were found and re- ma * — 

turn d; and theres dement was entered again, Viz. Thar the Plain- Goldeb. 

tiff ſhould have a "7 on je Archbithop ut ſupfa, and chat 88 1. 10. 175 P. 

Damages againſt. the Biſhop, Er Præd E cops 2 Miſericordi 358 this 8 | 

was atlign'd, for. Error, becaule the Biſhop, 4h Bk amerced, Which h Na abr, 

ought not to be by Law. But it was anſwered, That the laſt. A Jenk. 258. 

was but a Recital the firſt; and ſo to give a ior Judgment 0 all, wich 18 995 

the Damages, and not a new. Judgment 2 for he can no more have two | . 

Writs to che Metropolitan than he Can be 1 0 2 amere d; LAY: 20 it was” 1 

erroneous, yet the firſt Judgment 1 18 g A in it ſelt, and | 

ſhall not be impeached by an Error in 9 {6c — beau th 295 M was 

the fudgment Which Was at ( mon 1 Tau 10 4 88 pitt it; r before 

the Statute of W. 2. the Elaine n Fecove ae 10 4 ina 

nare Impedit, and now he may waive the the e et of that Statute, ane 

take the judgment at Common ae it he Will. 20d fut cenceſfum 1 4 
El Cur. And ſo the & feſt Jud 175 Was ng fy "Re! . FS. b. " 

ill. 32 Eliz. upon a Wit of Error in R R. Specor 2 0 Cafe. 7 

8. Where the King has Judgment by D 44% in a Quare bare | 

28 well as a 8 Subj . mult ap Sug eftion on * be = ſet N. bir ſug cial Title, 

Per Holt Ch, alk. 559: I 5 Trin. ere dee The 

5 &e Bi pe Landon and we Lee, * | 


6 d. 20. 5 
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this Act the (Ap. S. S. 3 


Clauſe for Recovery of Da 


ing when the ſaid Statute of Weſtminſter 2 was made. 


And foraſmuch as no Damages were in a Quare Impedit at the Common Law, and this Act after the 
Statute of Glouceſter giveth Damages only, t 


Br. Coſts, pl. 1. cites 27 H. 6. 10. For where Damages are given by Statute after the Statute of Glou- 
ceſter in certain out of the Courts of the Common Law, a Man ſhall recover that which is limited 1 
the Statute, and not otherwiſe ; As in Decies tantum, the Plaintift ſhall recover no Coſts. Contra, it 18 
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— 
ee 


—— 


(B. d. 20) judgment. hat recover d, and hv ſhall 
have Execution, and the Effect thereof. 


1. DV Quare Impedit a Man ſpall not recover the Advowſon but the Pre- 
ſentment; but if he has Execution, all others beſides the Incum. 
bent, are thereby out of PoſſeFon. Br. Quare Impedit, pl. J. cites 9 H. 

3 295 

1 If a Man recovers in Quare Impedit, and dies, his Heir ſhall not 
have Execution, and therefore it is not a Real Action. Per Rolf 

Br. Quare Impedit, pl. 7. cites 9 H. 6. 56. | | 


(B. a, 21) Of Damages and Cyſts &c. 


Before the 


ef . 13 © ED from henceforth in Writs of Oua. Imp. and 

3. L. Darrein Preſentment Damages ſhall be awarded, that is ty 
Plaintiff in wit, If the Time of * 6 Months paſs by the Difturbance of any, + ſo that the 
Qua. Imp. re- Biſhop do confer to the Church, and the very Patron loſeth his Preſentation for 
Pokey that Time, Damages ſhall be awarded for two Years + Value of the Church, 
oſt =- Pro. And if the 6 Months be not paſs'd, but the Preſentment be deraign'd within 
fit, the Patron the ſaid Time, then Damages ſhall be awarded to the Half Year's Value of the 
ſhould take, Church. And 4 the Diſturber be not able to render Damages, he ſhall in the 
thou : * firft Caſe have Impriſonment of two Years, and in the other of Half a Tear. 
mony, which „„ i of Bs 0 1 | 
the Common Law did fo deteſt; And this is the Cauſe that the King in a Quare Impedit recovereth no Da- 
mages, becauſe he could recover none by the Common Law ; and the King is not. within the Purview of this Act 
tor the Cauſes ſhew'd in Boſwell's Caſe. 2 Inſt. 362. — S. P. Co Litt. 17. b. | 


The King ſball not recover * in Quare Impedit for Lapſe nor Diſturbance, Br. Damages, pl. 15. 


cites 34 H. 6. 3. ——— S. P. Br. Prerogative, pl. 110. cites Fitzh. Quare Impedit 54. S. P. For 
Damages are given only where there may be an Uſurpation by W. 2. 5. And there can be no Uſurpation upon 
the King. Jenke 281. pl. 7. | | 8 

Tho' the Ki 


ing declares Ad Damnum &c. yet he is not within the Statute. The firſt Part of the 
ges is, Si tempus Semeſtre tranſierit &c. Now He is not within this Part of 

the Clauſe for Recovery of Damages ; for by his Prerogative he cannot loſe his Right of Preſentation, 

tho* the Biſhop has collated. And then the ſecond Clauſe (viz. Et ſi tempus Semeſtre non tranſierit &c.) 


is only dependant on the firſt ; and fo, as he is not within the 1ſt, he cannot be within the 2d. 6 Rep, 
51. Mich. 3 Jac, Boſwell's Caſe.— S. P. Le. 149. pl. 207. Trin. 36 Eliz. B. R. The Queea v. Buck- 


beard. Cro. E. 162. Bugbeard v. the Queen. 


Some think that the King ſhall recover Damages in a Quare Impedit; and it ſeems to them to be weak 


: WN he ſhall not recover ſingle Be ek he can't recover double; Argumentum a majori 


ad minus Negative non valet, valet e converſo. The King ſhall have Benefit of any Statute tho' he be 
not named in it. Coſts are given at Common Law in a Quare Impedit in the Time of E. 1. Fitz. 
Quare Impedit 161. Damages were given to the 45. J in a Quare Impedit, and thoſe Judges were liv- 


enk. 281. pl. 7. cites Brooke's Caſes. 22 H. 8. 17. 


e Plaintiff ſhall recover zo Coſts. 2 Inſt. 3462.—— 8. P. 


ſaid in Raviſhment of Ward; and therefore he ſhall not have Coſts in Quare Impedit. Br. Coſts, pl. 1. 


cites 27 H. 6. 10. — At Common Law a Man ſhould recover Coſts in Quare Impedit, but contrary after 
the Statute, becauſe the Statute gives now great Damages in Quare Impedit. Per Newton; But all the 


Argument there was for Damages. Br, Coſts, pl. 25. cites 9 H. 6. 32.-— But H. 22 H. 8. Spilman ]. 
ag reed with Newton. — S. P. Jenk. 234, pl. 36.— S. P. Jenk 281, pl. 5. Ad Finem — 8. P. Br. 
Damages, pl. 182. cites 9 H. 6. 30 ut Trin. 11 Ann. It was held Per tot. Cur. That where 


Lan is given for the Lge ou a Demurrer in Quare Impedit, the Defendant ſhall have his Coſts, 
ep. of Pract. in C. B. 4..Anon. [This ſeems to be by Reaſon of the Stat, 8 & 9 W. 3 cap. II. 8.2) 


In a Quare Impedit againſt a Prior, Patron, and Incumbent, the Prior pleaded in Bar, and the In- 
cumbent pleaded the ſame Plea, whereupon Iſſues are joined, the Prior dies, and the Iſſue is found for 
the [ncunibert, he ſhall not recover Damages by this Act, for he cannot have a Writ to the Biſhop and he 

continued in Poflefion. 2 Inft. 362.— 8. P.12 Mod. 547. in the Caſe of Pratt v. Rutleis— 8 P. Br. 
Damages, pl. 182. cites 9 H. 6. 30. — Br. Quare Impedit, pl. 6. cites S. C. —— But Per Newton in 


(Quare 
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ware Impedit againſt Patron and Incumbent, if the Patron dies, and the Plaintiff is Nonſuited, the Incum - 
8 ſpall 5 by the Statute of Weſtminſter 2. For the Re may — Br Quins 
Impedit, pl. 83. cites 22 H. 6. 25. And where Patron and Incumbent plead one and the ſame Plea, 
tiere both ſhall recover Damages if the Incumbert was admitted ; tor otherwiſe he ſhall not recover Dama- 
es; per Newton. Br. Quare Impedit, pl. 83. cites 22 H. 6, 25. So where an Abbot claims to 
hold in oh re ub: he ſhall recover Damages; for he is Patron and Incumbent. Br. Quare Impedir, 
|, 6. cites 9 H. 6. 3. | 

* If upon the Foundation of a Chauntry the Compeſition is, That if the Patron preſent not evithin a Month the 
Ordinary jball cellate ; In a Quare Impedir brought for this Chauntry, if he forth be paſt, the Plaintiff 
all recover Damages for 2 Tears within the Equity of this Statute ; for that the Patron, in this Cate 
loleth the Preſentation, altho' the Words of the Statute be Per tempus Semeſtre, and this is Per ge 
Uenſis tantum. 2 Inft. 361, 362. 5 , 

Here [Conferat] is to be taken for Legitime Conferat. 2 Inſt. 363. 

Albeit the Biſhop hath nor collated, yet if he hath Fs Confererdi, the Plaintiff ſhall, if he will, re- 


cover double Damages within the Meaning of this Act. 2 Inſt. 36 " 

But albeit the 6 Months be paſt, fo as the Biſhop hath a juſt Title to preſent by Lapfe, yet if tie 
Church remains xcid, the Plaintiff ar his Peril may pray a Writ to the Biſhop ; but then he ball not recover 
double Damages, but for Half a Year only ; becauſe, in that Caſe, he ſhall recover his Preſentation - S0 
that it is in the Plaintiſt's Election, in that Cale, either to loſe bis Preſentation and have double Damages, or 
o late his Preſentation and ſingle Damages. 2 Inſt. 363. —- If he takes a Mit to the Biſbop at his Peril, 
te ſuall not have Damages after 2 Years to the Value of the Church, tho' the Biſhep has preſented by Lapſe; 
for he takes Notice thereof at his Peril. Br. Damages, pl. 189. cites 11 H. 4. 80. Br. Quare Im- 

dit, pl. 53. Cites 8. G. | | 5 
ehe Plaintiff in a Quare Impedit, after Appearance, was ronſnited; whereupon the Court att arded a 
Ii vit to the Biſrop for the Defendant, and a Writ to the Sheriff to enquire when the Church became void, 
the vearly Value thereof, and whether the Church was full &c. The Sheriff returned the Time of the 
Voidance, the yearly Value, and that the Biſbop had collated by Lapſe; whereby it appeared Tembus Fe 

meſtre was paſt before the IF rit could be ſerved, yet ſceing the Judgment was given within the 6 Months, he 
conld recover the Damages but for Half a Year. 2 Inſt. 363. — S. P. Br. Damages, pl. 151. cites 24 E. 
2.25. — Br. Quare Impedit, pl. 93. cites S. C. Brooke ſays, The Reaſon ſet ms to be, inaſmuch as 
«here the Biſhop makes Collation <vithin the 6 Months, Lis Clerk ſhall be remoxed, and therefore only Dama- 
ves of Half a Year; but «here the Biſhop has made Coliation after the 6 Months, and the Party bas Judg— 
ment after tle 6 Months, there the Clerk ſhall not be removed, and therefore he who recovers ſhall have 
Damages of 2 Years; Note the Difference. Br. Quare Impedir, pl. 93. cites 24 E. 3. 25. ; 

And it is to be obſerved, That albeit the Biſop doth col late, yer if his Incumbent is remeved by Tudo- 
nent within the 6 Months, or after, the Plaintiff ſpall reccver the Damages but for Half a Year ; for the 
Words of this Branch are Er vervs Parronus ea Vice Præ ſentationem ſuam amittat; So that if he lot 
not his Preſcntation, the Collation of the B:ſhop is not material. 2 Inſt. 363. . : 

+ This ſhall be accounted according to ile very true Value, as the ſame may be Lett. 2 Inſt, 363. 


2. In. Oware Impedit, if Writ is awarded to the Biſhop, who will not receive Br Brief al 
the Preſentee, this is a Contempt to the King, and the Plaintiff thall re- e ; 
cover Damages againſt him. Per'Thorp. Br, Contemprs, pl. 5. cites 38 esd. 
| Quare Impedit againſt the Biſhop of N. and another .Ouare Impedit 

againſt F. Z. of the ſame Church. The Biſhop confeſs'd the Diſturbance, and 
J. Z. travers'd the Title of the Plaintiff, and tound for the Plaintiff, and 
the Value of the Church 40 Marks, and that the Church is full of the 
Preſentmeat of F. J. and the Biſhop is Ordinary, and the 6 Months are 
9p The Plaintiff pray'd Writ to the Biſhop, and Value of the Church 

y 2 Years; Bur per Thorp, You canudt have the Value of 2 Years and 
IVrit the Biſcp. And becauſe the Ordinary cannot have the Lapſe where 
he confeſſes the Diſturbance, therefore it was awarded, Thar the Plain- 
tiff hall have Writ to the Biſhop, and Damages of Half a Year &c. 
Quod nora bene. Br. Quare Impedit, pl. 103. cites 39 E. 3, 15. iy 

4. In Quare Impedit they were at Iſſue, and *rwas found, That Br.Quare 
at the Time when the Fury was charged the Church was void, and at Impedit, pl. 
the Time that they gave their Verditt it was full of the Preſentment of the jt ped 600 
Biſtop by Lapſe 3 and the Plainriff recovered Damages of 2 Years by Judg- p; = 


Plaintiff re- 


ment. Br. Damages, pl. 26. cites 43 E. 3. 10. 1! coverd his 
| | 722 225 | 5 A een 
ment and Damages for 2 Years, notwithſtanding the Defendant alleg'd, That the Plaintiff had re- 
cover d Damages of Half a Year in another Quare Impedit againſt A. B. If the 6 Months poſs pending 


the Irit, ſo that the Biſhop preſents by Lapſe, now the Plaintiff cannot have the Preſentment, and yet the 
Writ ſhall not abate, bur he ſhall recover all in Damages; and therefore, to prevent this, it is u to 
name the Ordinary in the Quare Impedit. Br. Quare Fo pl. 147, cites 9 E. 4. 30.— S. P. Br. 
Brief, pl. 220. cites 9 E. 4. 50. Per Choke. 3 i | 
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: 25 Plaintiff © ent as agal nft the Defendant, becauſe both had counterpleaded the Plaintiffs 
recover'd the Title and the Diſturbance ; and yet ir did not appear, whether the Ordi- 


alſo. E. 3. 1 
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— 


5. In Quare Impedit the Plaintiff recover'd, and if there be no other 
Diſtarbance but the Preſentation of the King, who has revo d it, and there 
was no other Diſturbance 7 the Incumbent, the Plaintiff ſhall not have Da. 

mages. Br. Damages, pl. 171. cites 44 E. 3. 35, | 

But the Opi- 6, Quare Impedit by A. againſt 2. One made Title to have Zurn, and the 
en bo * other the liłke; and *twas found, that it was the Turn of one Defendant, and 


3 likewiſe againſt the Plaintiff and againſt the other Defendant ; and by the beſt 
Cand. a 1 
decor That Opinion he thall have a Writ to the Biſhop ot" both, and De 


. . 6 * es 
he ſhall not gg ainſt the Plaintiff and the other Defendant. But Brooke makes a Quar, 
_ un, of tor there is no Original between the 2 Defendants. Br. Damages, pl. 

aiii | | 


. 1 173. 
and Defend- cites 45 N 3. 14. | 

ant are each Ry ; | 7 5 

Aer againſt the other, and each may recover againſt the other. Contra of one of the Defendants againſt 
the other, and therefore ſhall have Judgment againſt the Plaintiff only. But Finch Contra; and that 
the one Defendant ſhall have Attaint againſt the other. And Per Kirton, Where two Defendants are in 
Quare Impedir, and the one can ſhew Title to bar the Plaintiff, there it ſhall not be inquir'd if the other 
be a Diſturber or not And in Quare Impedit againſt two, if the one comes and pleads to Iſſue, the In. 
queſt ſhall be taken between the Plaintiff and him, tho the other does not come; and if it be found for 
the Defendant againſt the Plaintiff, it ſhall not be inquir'd nor Title made againſt the Plaintiff; but 

Finch deny'd it, ard ſaid that the one Inqueſt ſhall not be taken againſt the other. And ſo in Ward upon 
Priority the one Inqueſt ſhall ſtay the other &c. Br. Quare Impedit, pl. 35. cites S. C. - 


Br. Quare . In Quare Impedit after 6 3 *twas awarded, That the 


Impedit, pl. Plaintiff thould recover Damages tor 2 Years as well againſt the Incumn. 


Preſentment nary had preſented by Lapſe or not. Br. Damages, pl. 185. cites 46 

g. Twas admitted „That in Scire facias in Nature of Ouare Impedit up- 

on Cumpoſition to preſent by Turn between Parceners the Plaintitt thall recover 
the Preſentment and Damages. Br. Damages, pl. 36. cites 50 E. 3. 2 


Br. * 9. In Quare Impedit the Plaintiff ſhall recover, and ſhall have a Wrir, 
Impedit, pl. to the Biſhop, and Damages upon the Default of the Defendant after Ar 


43. _ * pearance. Quære, it it had been after a Continuance. Br. Damages, pl. 
That if he 193. Cites 2 H. 4 . "I 1 wn 
had made Eo 3 ; | 

Default after Continuance, a Diſtringas ſhould iſſue, as appears H. 6. R. 2. 5 Br, Quare . 
pl. 151. cites 8. C. BY | N . 8 525 


10. In Quare Impedit the Plaintiſf made Title by the Heir in bis Ward, 
the Defendant made Title by Coparcenary to preſent by Turn ; to which the 
Plaintiff ſaid, That ſaving to him his Courſe at another Time that Ne Diſ- 
turba pas; Wherefore Hull awarded tor the Defendant a Writ to the Bi- 
| ſhop, and a Writ of Enquiry of Damages againit the Plaintiff; tor it does 
not lie in the Mouth ot the Plaintiff to plead this Plea. Br. Brief de 
„„en eee e 
And where 11. In Quare Impedit, if one ſues Execution of the greater Damages, he 
Judgment 15 ſhall make Mention of all the Record. Per Priſot. Br. Pleadings, pl. 51. 


given, an 


uod Cel et cites 30 H. 6. 5. 
Executio, yet 


15 he ſhall make Mention of this alſo, tho' it be againſt him. | Ibid. | 


12. In Quare Impedit the Biſhop pray d Damages. And Per Aſhton, 

Danby, Newton and Porting, he thall recover Damages; But by others 

he ſhall not recover Damages, unleſs he can have Writ to the Bithop, 
which he cannot have. Br. Quare Impedit, pl. 83. cites 22 H. 6. 25. 

So if T preſent 13. It I preſent, and my Clerk is inducted, and F. N. brings Onuare Im- 


my Son, who ,p1; . . — f 1 2 
dee pedit againſt me for this and after is nonſuited, I ſhall have Damages, and 


und Quare YET cannot have Writ to the Biſhop. Br. Quare Impedit, pl. 83. cites 22 


Impedit 6. 25. Per Aſhton. | 


is brought : | „ 
_ againſt me and my Son, and after Title made I die, and the Plaintiff is numſuited, my Sen ſhall recor 


er Da- 
mage. 
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” ages and cannot have Writ to the Biſhop. Ibid. And Per Danby, If the Defendant inti 
bimſel in a Quare Impedit to hold the Church in proper Uſe, and the Plaintiff i, non ſuited, — Re 
ſhall recover Damages, and cannot have Writ to the Biſhop. Ibid. So where the Defendant in 


uare Impedit claims free Chapel to induct his Clerk without Preſentation to the Biſhop, and the Plainti# ; 4 
— the Defendant ſhall recover Damages, and no Writ to the Biſhop. Wie amtiff is non 


14. A Man ſhall recover Damages in IP Impedit where he was As where [ 
never diſturb d. Per Newton. Br. Quare Impedit, pl. 83. cites 22 58 and 


my Clerk is 
H. 6. 25. admitted 


6 5 . 1 | | and J. N. 
admitted, and J. N. brings Quare Impedit againſt me, and is nonſuited after Iſſue, I ſhall recover . 
Ibid. | 2 | | 


15. A Man may recover Damages for two Years in Quare Impedit, Br. Quare 
and yet the Church is not full by the Biſhop, for it was a Chantery by Cre- Impedit, pl. 
ation, and without Cure of Souls. Br. Damages, pl. 164. Cites 13 E. 4. 3. at. Cites 8. 

16. In Quare Impedit, if the Defendant plcads, that Ne diſturba pas, Br. Quare 
the Plaintift ſhall have Writ to the Bithop immediately, and Writ ot 3 -3 
Enquiry of Damages, and Judgment thereof atter, per tot. Cur, except S 

Brian. Br. Judgment, pl. 122. cites 13 E. 4. J. FFW. 0 
! 1 | 80 | 5 | . | al Eveſque, 
pl. 14. cites 21 H 6. 45. and 22 H. 6. 28, 29. 


_ 17. In Quare Impedit againſt three, the Plaintiff recovered by Default S. C cited 
againſt one, and judgment was, that he have Wrir to the Biſhop, and Arg 3 Bals. 
3 2 3 1 14. in Caſe 
Damages for half a Year, and Ceſſet Executio till it be try'd againſt of Grange v. 
the other Defendants; for otherwiſe this Execution againſt the one a- Denny. 
lone, ſhall abate the Writ againſt the others; tor he cannot recover the 
Preſentation againſt the others when he has the Preſentation by the firſt 
judgment; as in Treſpaſs againſt two, and it is tried againſt the one, 
and he takes Execution againſt him, the Writ thall abare againſt the 
other. Br. Quare Impedir, pl. 137. cites 20 E. 4. 1. and 10 E 4. 
6 18. Where a Man has a Ollare Impedit againſt one, and the Defendant 
has a Darrein Preſentment againſt the Plaintiff, and recovers in the Dar- 
rein Preſentment, and the Plaintiff is Nonfuted in the Onare Tmpedit, the 
| Detendant ſhall have two Writs to enquire of the Damages, but he 
ſhall not render double Damages for one Diſturbance. F. N. B. 39. (D) 
19. Damages for half a Vear were adjudged, where it appeared 
that the Summons was not Dereigned within the 6 Months, and held 
good. D. 5. pl. 35. Mich. 6 E. 6. Henſlow and Stanby v. Bithop of Sa- 
rum and Keble. 5 | EE 
20. In Quare Impedit the Jury found the Value of the Church only. Aud ſuch a 
The Omiſlion of the other three Points may be ſupplied by Writ of En- A N | 
quiry of Damages. D. 135. Marg. pl. 12. cites 10 Kep. 118. fol. 119. of Entries, 
” £ „„ 5 ==, fol. 110. Er 
quod Interim ceſſet Executio de Brevi Epiſcopo habend', and at length the Plaintiff relinquiſhed his Dama- 
es, and had Judgment and Writ to the Biſhop ; Quod Nota. D. 135. pl. 12. Mich. 3 & 4 P. & M. 
'oyner v. Charleton and Charels. And the reaſon, why ſuch Omiſhons in the finding by the 
Jury in a Quare Impedit may be ſupplied by a Writ of Inquiry of Damages, is, becauſe as to the 4 
Points to be inquired, no Attaint lies of them; For as to them it is only an Inqueſt of Office. 10 Rep. 
119. Mich. 10 Jac. per Cur. in Cheyney's Caſe. cites 11 H. go. 830. 1 Fo = 5 


21. The Patron Defendant died pendin 7 Impedit for a Pre- 
entment to a Prebend, yet the Plaintiff had judgment to recover the 
Preſentment and Damages to 10 1. only, and to remove the Incumbent 
and a Writ to the Biſhop Ad Petitionem Querentis dirigend'. D. 194. pl. 
33. Mich. 2 & 3 Eliz. Biſhop Litchfield and Merrick's Caſe. = 
22. In Quare Impedir againſt the Archbiſhop, the Biſhop of Lincoln, D 241 a. pl. 
and ne G. they all made Default at the Diſtreſs, and Judgment was given 28, Tin 
againſt them tor the Plaintiff ro have a Writ to the Bithop, and to re- mu Te 
cover Damages againſt all of them, becauſe by this Default all of them auiſition 
are ſuppoſed to be Diſturbers; but the Plaintiſt was compelled to _ found that 
| | | 1e, | 
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the Churcn Fitle, and Proceſs iſſued to inquire whether the Church is void, and how 
Moron es long, and of what Value &c. Mo. 81. pl. 214. Hill. 17 Eliz. Watſon v. 
75 {44 Biſhop of Canterbury & al. 

void two | : : ONT 

Years and more, and that the Church is now full of G. of the Collation of the ſaid Archbiſhop ; and 
by the Opinion of the Court Judgment was given, that the Plaintiff recover the Preſentarion, and have 
Writ to the Biſhop of Lincoln aforeſaid, and Damage to the Value of the Church to half a Year &c. 
and that all the Defendants be in Milericordia. —— Bendl. 149. pl 207 S C. ſays, The Plaintiff 


had Judgment to recover his Preſentation and Damages for two Y ears, and that he was of Counſel With 
he Plaintiff. ; | 


But ſee Cro. 23. Error of a Fudgment in Quatre Impedit, the Judgment being for the 
8 Plaintiff, and the Value of the Church tound to be 80 1. per Annum, a 
3 8. Writ ot Error being brought of the Judgment before the Exigi Fac. and 
Boſtock, after the Record removed, and the Judgment being athrmed, and hay- 
where Da- ing depended a Year and more, the Court awarded, that the Defendant 
n in Error thould have Damages for a Tear, during which Time the Writ 
A undo Of Error was depending according to the Value of the Church found by 
the Clerk's the Verdict, which was 801. per Annum, and they awarded him 80 l. 
having had befdes Coſts, according to the Preſident in 6 Edw. 6. D. 17. Cro. Car. 
_ Poſlethon. 145. Mich. 4 Car. pl. 24. Anon. 3 . 
| 24. It upon a Writ of Error brought Fudgment be affirmed, the Defen- 
dant in the Writ of Error ſhall have Damages; Per Whitlock J. 
Godb. 439. Trin. 5 Car. Earl of Pembroke v. Bottock. | | 
S.C Skin. 25. In a Quare Impedit there was a Demurrer and an Iſſue. The 
25. Mich 33 Plaintiff had a Verdict, and the Jury who try'd the Iitue tound the Va- 
ws * B. lue of the Church, and that it is yer vacanr, and taxed Damages for 
(legion the halt Year; and the Plaintiff had Judgment Ikewije upon the Demiur- 
was, If the rer. It was moved, that the Church being yet vacant, and that the Pa- 
Plaintiff tron might have the Fruit of his Preſentation, he ought not to recover 
mould have Damages tor the Value of the half Year ; And the Prothonotaries faid, 
Colts ? And ys 8 1 | 1. ö "ay 
ir was ruled. that it is the conſtant Courſe, that the Plaintiff thall not recover Dama- | 
That if it be ges for the half Vear where the Church remains void; And though the 
a Quare Im- Jury tax Damages, yet in ſuch Caſes they enter a Reniictitur of the 
pedit by Damages where the Church remains void, and ſo they would have 
Common done in this Caſe without troubling the Court, if the Parties had 
Law, then done in this Caſe without troubling the Court, it the Parties had ap- 
there ſhall plied themſelves to them. 3 Lev. 59. Trin. 34. Car. 2. C. B. Holt v. 
be no Coſts; Holland. WIT: . N | 8 ef 
but other. 3 5 5 | | 5 
wiſe if by Statute; And if the Church is full of the Defendant by Inſtitution, then it is a Quare Im- 
pedit within the Statute ; but if it is not, then it is at Common Law; and cites Co. Ent. 508, 529. — 
3 Nelf. Abr. 35. tit. Quare Impedit (C) pl. 6. in abridging this Caſe of Lev. 59. ſays the Court was 
of that Opinion, viz. that the Plaintiff ought not to have Damages for the Value of half a Year, [Bur 
I do not obſerve any Thing in the Caſe to that Purpoſe ; and I preſume the Law is otherwiſe] 


26. In Quare Impedir i to the Vicarage of B. the Plaintiff 
ſer forth, that E. C. was ſeiſed of the Rectory of B. to which the faid 
Vicarage belongs, and that the ſaid E. C. preſented one S. and then couvej- 

ed the Rectory to the Plaintiff” F. and others Truſtees, and their Heirs, to 
the Uſe of the ſaid E. C. and her Heirs, / Marriage had between Her 
and C. D. and after to the Uſe of the Plaintiffs for 500 Nears, for raiſing 
400 J. Cc. that the Marriage was had, and fo the Plaintiff's poſſeſſed &c. 
that the Vicarage became void by the Death of S. and ſo ir belonged to 
them to preſent, The Biſhop claimed nothing bur as Ordinary. H. the 
Incumbent 2 that King James I. was ſeiſed of the ſaid Rectory 
in Fee, and that it being void by the Death of L. he preſented one 


Solbear, and ſo derived a Deſcent down to King William &c. abſque 
hoc, that E. C. was ſeiſed in Fee; there was Judgment againſt the Bi- 
thop, and the Plaintiffs took Iſſue upon the Traverſe, which was tried 
ar the Aſſiſes at Exon, and the Plainritis had a Verdict; and the Jury 
tarther ſound, that the Vicarage was full of the Defendant . 
| | | ſenta- 
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as 


& 


{:ntatione of the King, and that it was afterwards void on the 25th of 
December, 1697, by tae Death of Sainthill the laſt Incumbent, and that 
20 May, 10 W. 3. the Plaintiffs brought a Quare Impedit againſt the 
Biſhop and the Detendanr, and that the Vicarage was of the yearly Va- 
lue ot 60 1. Ultra Reprizas, and thereupon the Plaintiffs prayed ſudg- 
ment according to the Statute, and a Writ to the Biſhop to remove the 
Detendant H. and to admit Idoneam Perſonam at the Preſentation of the 
Plainriits, and Damages to the Value of the Vicarage of the Church for 
halt a Year, and had Judgment accordingly ;: and a Writ of Error was 
brought, and the Plaintitt in Error was nonſuited. Lutw. 901. Hill. 10 
& 11 W. 3. Biſhop of Exeter and Heskett v. Freake & al. 


— 


6 


(B. d. 22) Error. And judgment reverſed. 3 


i. X Leiſed of the Manor and Advowſon Appendant had Iſſue B. and Br. Preſen- 
A. died ſeiſed, and B. entered and endowed M. his Mother of the zd. aa P2304 
Part of the Manor, and the zd. Part of the Advowſon to preſent by Turn, © 
and took F. to Wife, and demiſed two Parts of the Manor, and the Rever/ton 
of the 3d. Part wwith his Part of the Advowſon in Demeſne and in Reverſion, 
and retook to him and his Fee for their Lives, and preſented twice to the 
Advowſon, and after granted two Acres of the Manor with the Advow- 
fon, to N. who preſented, and then V. releaſed to the Heirs of B. and to G. 
his Feme, all his Right. B. died. M. died, and the Church became void. 
Kto whom the Eitate was made tor Lite, ur ſupra, preſented, and 7. 
the Hon of W. the Diſcontinuee, diſturbed, and he brought Aſſiſe of Darreia 
Preſentment againſt F. and recovered, and &. brought Writ of Error; and 
becauſe the two Parts of the Advowſon which remained Appendant may 
lie in Diſcontinuance by Demiſe of two Acres with the Advowſon, yer 
the za. Part of the Advowlon which the Tenant in Dower had, which 
remained in Reverſion and lies in Grant, this does not lie in Diſcontinu— 
ance, and theretore the Grant of B. was not good of this bur during 
his Lite, and therefore, becauſe the Baron had two Preſentments, this 3d. 
Prefentment belonged to M. it the had been alive, and now by her Death 
it belongs to S. to whom it was re-granted for Life, and therefore the 
Judgment erroneous which was given againſt S. For by the Death of B. 
her Baron, his Grant was void; wheretore it was awarded, that the firit 
judgment be reverſed, and that S. have a Writ to the Biſhop, and that the 
re- have her Damages loft by the firſt Fudgment; and of the Damages after the 
firſt Judgment ie Court took Adviſement; and there it was agreed, that 
though a Man be nonſuited in Writ of Error, he may have another Writ 
or Error. BE v RET nt eons, 
2. In Quare Impedit, the Defendant appeared by Attorney who had no 
Warrant, and Writ was awarded to the Bijhop for the Defendant, becauſethe 
Plaintiff was demanded aud did net come; and becaule it was perceived 
afterwards that the Defendant's Attorney had no Warrant, the Py 
ment and Execution were repealed, and Writ of Repeal awarded to the Biſhop, 
and the Defendant's Attorney committed to Priſon till they ſhould con- 
ider further what to do with him. Br. Impriſonment, pl. 16. cites 38 


. 5’ | | | | 

3. Error; the Provoſt of C. brought Qua. Imp. againſt F. H. and count- 
ed, that the Advowſon was Appendant to his Manor of PD. and fhewed a 
Preſentation in himſelf, by which his Clerk was inſtituted and indutzed 
&c. J. H. ſaid, that one . was Maſter of the Hoſpital of G. and was 

ſeiſed of the Advowſon as in Grys in Right of the Houſe, and preſented one 
P. who was inſtituted &c. and the Maſter died, and M. was made Maſter, 
hehe M. and his Confreres preſented ny ſaid F. H. now Detendanr ; _ 
eee — . the 


> —— n wt - 
6 2 p * 5 F r 4 r p N w4 3 * E Ie — 5 - * * , > * . . 9 * "I 8 1 - - 2 * 
1 * Th - r Wer wes == x ˖ y * N — 3 8 N "LS Ig BE =» Wann => LES V+ = T , — — — Ra > I 1 SA NM x ISS A”. r re WIEN —— = ＋ 25 22 r - «7 © ot \ 
EE a — "Fae — * D — I 8 5 3, 8 "2% 2 LY = — C d W XX =: 1 3 : 4 3 — r LDL — FIT; 51 A — 2 . ee te — cn 5 n 8 5 5 WI EI — 9 = 1 2 r — ont — —— — at — 2 3 r 
2 8 Sr = LE. * C9 2 „ 88 at + N 3 — * ane > EX 0 hen = 5 2 JEAN . 7 Ee Eo. * — LIE. 2 L = 5 
R - MT þ- 8 - * be 5 2 3 pe, * Soo C * 0 * 2 ka, Er — — 0 
— FEY 


— 
— = 


. Y ans. * a "> 
. et IPOD. 3" 


2 * — 


470 Preſentation. 


the Plaintiff ſaid, that the ſaid F. Maſter, and the ſaid F. H. Defendant 
are one and the ſame Perſon, and nor diverſe ; upon which they demurreq. 
and the Provoſt Plaintifl had Judgment to recover in C. B. And the De. 
ſendant brought Writ of Errur, and afogned, becauſe he brought Oliare In. 
pedit where he is out of Poſſeſſion, and therefore ought to have Writ of Right 
of Atvra{on ; and he ſaid further, that no Patron is named in the Writ, 
and alſo, that by the Averment that the ſaid F. H. and . the Maſter are 
one and the ſame Perſon, and that the Maſter and Confreres preſented tie 
Maſter, he has by this confeſſed no Patron to be named &c. Br. Error, pl. 


83. Cites 14 H. 8. 2. Ko 1 
4. The Plaintitts had a Verdict in a Quare Impedit againſt the Ori. 
nary and the Incumbent, and a Writ awarded to the Metropolitan, and 
a Fieri Factas to the Sheriff. Writ of Error was brought; and one of 
the Errors aſſigned was, that Damages were given for Half a Year, when 
it app:ars that the Nonſummons was not deraign'd within the fix Months; 
but the firſt Judgment was affirm'd. D. 78. b. pl. 34. Mich. 6 E. 6, 
| Henſlow and Stansby v. Biſhop of Sarum, and Keble. 5 
The Verdict F. A. recovers in a Quare Impedit againſt the Biſhop and Incumbent b 
rey» rang Verdict, and has Judgment before the Fudges of Aſſiſe, and Niſi Prius by 
e the Statute of Wet. 2. 20. A. has a Writ to the Metropoli ia Epil- 
Find, thae - ute 2. 20. A. has a .. ropolitan, Quia Epiſ- 
the Incum copus eſt pars, the Church is in the Dioceſe of the Biſhop Defendant; the 
bent was in Biſhop and Incumbent bring a Writ of Error directed to the Ch. F. C. B. 
by the Preſer= to reverſe the Judgment given there, whereas it was not given there; 
grey fi yet the Writ was good, tor there is no other Form, and the Original was 
Party tothe Terurnable in C. B. and the Count, Plea and Iſſue, and Venire tacias for 
Writ ; this the Trial, are there. And this is not /ike a Fudgment in an Aſjiſe, and a 
00 Io Writ of Error brought upon it; tor there the Original, and Proceſs and 
Non alloca- Verdict, are all before the Juſtices of Aſſiſe. And in ſuch Cale a ſpecial 
tur; for this Writ of Error is framed, and this Judgment in Aſſiſe can only be re- 
finding is on- verſed in the King's Bench; and ſo it is of a Judgment given by Juſtices 
ly Ex Off- of Niſi Prius. Jenk. 206. pl. 36. FF 
cio, and the | | | | 8 | | 55 | 
Incumbent by not pleading it, has waived it. If ſach Plea or Matter had been pleaded, it would not 
have abated the Writ, but ic <vo/d have made the Writ abateable, and ſuch Matter is not aſſignable for 
Error. Jenk. 206. pl. 36. | Ro 1 . 


Cro. E. 65 6. In a Ollare Impedit by the .Oncen againſt the Biſhop of Glouceſter &c. 


en Na * 8 and one S. the Biſbop pleaded that he claimed nothing but as Ordinary ; and 
Biſhop of the Olieen recover d; atterwards the Biſhop and S. joined in a Writ of Er- 


Glouceſter ror. It was inſiſted that they ought not to join in this Writ, becauſe the 
and Savacre's Biſhop had diſclaimed the Patronage; and the Concluſion ot the Writ was, 
Cale. and Ad grave damnum Epiſcopi, which cannot be; tor the Bithop cannot be 
awarded that : | | 3 f 3 5 
the Writ grieved by the Judgment, when he neither had or claimed any Thing in 
was well the Church. Wray ſaid that it had better been left out, but that the 
brought; for Biſhop ſhall join for Conformity and for Privity of Record; and the Plea 
| : vl 1 _ of the Biſhop is not ſo ſtrong as a Diſclaimer ; tor in Diſclaimer the Judg- 
ſhop 31% ment is, That the Plaintiff rake nothing by the Writ, whereas here it is 
Los, for by Quod querens recuperet Præſentationem ſuam verſus dictum Epiſcopum ad 
his Judg- Feclefiam prædictam. And afterwards the Writ of Error was awarded good. 
5 "aA „ 3 Le. 176. pl. 228. Trin. 29 Eliz. The Queen v. The Biſhop ot Glouceſter, 
to the” drebbiog fo Admiſſion aad Inſtitution, and ſo he has Loſs, and therefore may join.—Cro. J. 94 


in Caſe of Lancaſter and Lowe, was cited the Caſe of Jones v. Dixon, where Jones and the Arch- 
biſhop of York ſued a Writ of Error of a Judgment againſt them, and Jones only aſſign d the Errors, 
and therefore held to be ill. If the Biſhop and Defendant join in bringing a Writ of Error, the 
Biſhop, unleſs ſummon'd and ſever d, mult join in the aſening them. Cro. J. 92 Lancaſter v. Lowe. 
If a Quare Impedit be brought againſt a Biſhop and others, and Judgment be againſt them all, the 
Defendants muſt all join in a Writ of Error, unleſs where the Biſhop claims only as Ordinary. 2 Mol, 
134. in Caſe of Hacket v. Herne. | | e 1 


Noy 66. S C », The Queen had Judgment in Quare Impedir, by Reaſon of Lapſe; 


but not S. P. Error was brought, but the Incumbent was ſuiimon 'd and fe ver; 1 
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judgment was revers'd at the Suit of the Heir and Executor, (being the 
jame Perſon) and as Heir and Executor. It was ſaid that the Incumbent 
might well enter, for by the Reverſal there is no Record of the Re- 
covery againſt him. Cro. E. 324. Paſch. 36 Eliz. Pipe &c. v. the Queen. 
8. In Error to reverſe a Judgment in a Quare Impedit it was athgn'd. 
iſt. That a Stranger was poſſeſs d for Tears, and deviſed it to the Plaintiff, 
and that he had it by the Aſſent of the Executor, but did not ſay Virtute Le- 
gationis pred.” 2dly. He ſhews not how the Church became void, either by 
the Death or Deprivation of the Incumbent, nor for what Cauſe ; and ir 
might be ſuch a Cauſe tor which the Queen ſhould have the Preſentation 
as tor Simony &c. 3dly. Becauſe the Value of the Church is found to 
be 40 1. per Annum, And the Judgment is, Ouod recuperet Damnum, vis, 
Medietatem dlicti Valoris dictæ Eccleſiæ per Dimidium unius Anni, que ſe 
attinzunt ad 201. which is not according to the Precedents, Bur the 
Court being full, the Judgment was affirm'd. Cro. E. 678. Trin. 41 
Eliz. B. R. Biſhop of Glouceſter v. Veale. WL | 
Judgment was given againſt Dr. Harris in a Quare Impedit in C. B. 2 Bullt. 36. 
who brought a Writ of Error in B. R. and the Error aſſigned was, for S. C and 38. 
that Auſten the Defendant in the original Action had pleaded in Bar, that 8. P. 
one Peaking was Incumbent, and that the Church became void by his Depri- 
vation (but no Time fſhewn when he was deprived) and that Jueen Mary 
preſented one Wora Uſurpando on the rightful Patron, who was in fur fix 
Months &c. The Plaintiff replied, That after Wood was preſented by the 
Queen, the Earl of Pembroke, <vho had purchaſed the Advowſon before, brought 
a Ollare Impedit againit the Ordinary and the Incumbent ; to which the 
Ordinary pleaded, That he claim'd nothing but as Ordinary, and the De- 
fendant*s Attorney pleaded Non ſum Informatus, by which he recover'd, and 
the Incumbent Legitimo mcdo amotus ſuit, and it doth not appear whether 
this Quare Impedit was brought within 6 Months after Wood was prelented : 
It was inſiſted that this Plea ſhould be taken ſtrongeſt againſt the 
Pleader, and therefore the Quare Impedit ſhall be intended to be 
brought within 6 Months; for otherwite the Iucumbent could not be 
Legitimo modo amotus: And the Judges being of this Opinion, the 
judgment was affirmed. 1 Roll. Rep. 210. Trin. 13 Jac. B. R. Harris 
v. Auſten. | rt R TR 
13. Judgment was in Quare Impedit, and the ſame Term a Writ of 
Error was delivered to the ſame Court, before a Writ to the Eiſbop was 
awarded to admit the Clerk. Per tor. Cur. The Writ of Error ought 
to have been allowed without any other Superſedeas, becauſe a Writ of 
Error is a S perſedeas in itſelt. Godb. 439. Trin. 5 Car. Earl of Pem- 
broke v. Bottock. _ | F . 
11. In Error brought upon a Judgment in Quare Impedit given in Ire- 
land, it was inſiſted that the Plaintiff muſt ſet forth both Seifeu and Va- 
| cancy, but that here he had tail'd in both. For iſt. As to the Seiſin the 
Declaration ſtands thus, Seifftus fuit & in advocatione Eccles ; here the 
( t) couples nothing, and Seiſitus refers to nothing. 2dly. Vacancy ; 
the Record is thus, Eccleſia prædict. vacavit per caſſionem &c. Now this 
is pleading a Conſequence without ſetting forth the Att, of which this is a 
\ Conſequence 3; it ought to have been pleaded thus, that the Parſon was 
made a Bithop, or advanced to a Living incompatible &c. as the Fact 
was, Per quod Eccleſia præd. vacavit. Third Exception taken to the 
Record was, That the Conclution was, Et hoc paratus 2 in- 
| ſtead of Inde producit ſectam, and ſo no Suit before the Court, and that 
this is not meer Matter of Form. But it was anſwered that the Word 
(Et) may be left out or tranſpoſed thus, Et de Feodo & de Jure. And as 
to the 4 and the Paratus Verificare, Advantage might poſſibly 
have been taken of them by Demurrer, which Advantage is loſt by tak- 
ing Iſſue. Per Cur. The Obje&tion ot the Seiſin is the ſtrongeſt, for it is 
Nenſenſe at preſent, and every Thing may be cured by Leaving our and 
7 | putting 
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urting in. Poſſibly in Tranſcribing the Record (de) was omitted; and 
it the Fact be ſo, it may be ſer right by a Certiorari ; De & in advog.. 
tioae would be well. As to the Omiſhon of the Inde producit ſectam 
this would have excuſed the Defendant in not anſwering ; but in Fa& 
he has anſwered it. And as to the Objection about pleading the Vacan. 
cy, it ought to have been pleaded as above objected that it ought to be 
but the Vacancy is admitted by pleading a Preſentment under it. Adjorna. 
tur. 10 Mod. zog &c. Paſch. 1 Geo. B. R. The King v. the Biſhop 
ot Meath. | 


197396 the (B. d. 23) Hire facias in Quare Impedit, and Pleæadingt 
Note in the r here | 
Middle and * 
the Sections | 5 N 1 | | 
following. x, TN Quare Impedit by the King againſt the Patron he recovered, and 
after confirmed the Eflate of the Incumbent of the Defendant, and then 
the King had Scire facias upon this Fudgment againſt the Patron; He can't 
plead this Confirmation made to rhe Incumbent, for the Incumbent had 
nothing in the Patronage. Br. Barre, pl. 96. cites 9 E. 3. | 
2 Where the King ſeiſes the Temporalties of a Biſhop by Judgment; and 
a Prebend annex*d voids, the King thall have Scire facias of the Preſenta- 
tion, and thall have Execution; quod nota, Br, Quare Impedir, pl. 71. 
eites 21 E. 3. 29. 0 . 0 
b N. B. 4. 3. A Man had Proximam Præſentationem by Grant; the Church void- 
N. B. 47. 7 
(y the ed; a Stranger preſented, and the Grantee brought Oliare Impedit, and re- 
Note in the cover'd, and had Writ to the Biſhop, who returned that the Freſentee of the 
Marg. cites Di/turber re/ten'd, and another is in; and upon this the Plaintiſt had 
21 H 7.3. Fin facias to have Execution, not withſtanding that it be a ſecond Avoid- 
ance now, becauſe he recovered the firſt Avoidance, and the Covin of the 
Defendant ſhall not prejudice the Plaintiff. Br. Preſentation, pl. 33. 
cites 21 H. y. 8. 1 1 ; 5 
4. Where Partition is made betwixt Coparceners, by Licence of the King, 
of an Advowſon iz à Court of Record, as in the Common Pleas, and after- 
Wards the Coparcener who hath the next Turn dieth, her Heir within Age, 
and in Ward to the King, and the Church voids, the King ſhall have a 
Scire facias againſt the other Coparcener &c. upon that Partition; and 
= yet he was a Stranger to the Partition. F. N. B. 34. (H.) 
Tbid. in the F. If 2 Coparceners make Partition to preſent by Turns, although that one 
new Notes of the Coparceners afterwards uſurps upon the other Coparcener, and preſents 
3 ie in her Turn, that reſentment ſhall not put her out of Poſſeſſion, but ſhe 
13 H. 8. 20 ſhall have her Turn when it falls again, and ſhall have a Quare Impedit 
22 E. 4.9.27 Or a Scire facias upon the Compoſition, if it be upon Record, if the be 
H. 8. 11. diſturbed to preſent &c. F. N. B. 34. (I. 
N 6. Where a Man doth recover in a Writ of Right of Advowſon, he ſhal! 
F. N. B. 33. preſent at the next Avoidance, and ſhall have a Quare Impedir, without 
(Hinthe alleging any Preſentment to himſelf or his Anceitors, but ſhall declare 
3 upon the Record, or may have a Scire facias upon the Recovery, and ſ% 
cites 14 E. may his Heir have a Scire facias upon that Recovery, againſt the Heir ol 
2. Quare the other Party, at the next Avoidance atter the Recovery, but not after, 
Impedit 171. ag it ſeemeth. F. N. B. 36. (A.) 2 £288 IDES | 
- 173. a3 | | | SORTS e A | 
Man may have a Scire facias on the Judgment for the Diſturbance, but that on the Judgment in « 
Writ of Right, he had Seiſin delivered by the Sheriff; and yer becauſe he cannot have Seiſin of he Church 
without a Preſentment, when the Church avoids he "eqs have a Scire facias for the Preſentment. 15 E. 2, 
Quare Impedit 172 a 2 N. B. 36 (A) in the new Notes there (b) cites 13 E 3. Scire facias 116. 
where the Conuzee of a Fine of an Advowſon brought a Scire facias at the next Avoidance againſt the 
Heir of the Conuſor, and held good without ſhewing any Preſentment. = | 
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25 [$0] ita Man recover in OQuare Impedit, he ſhall have a Scire facias Ibid. 3 | 
arainſt the Patron and the Incumbent who made Default, if he will ſue Exe- neu Notes 
cution ot this Recovery. F. N. B. 36. (B.) (O) ſays, He 


; ſhall have a 
Scire facias againſt the Heir at the next Avoidance. 39 E. 3, 25. But the Heir ſhall not have a Scive ſa- 


as on a Recovery in a Quare Impedit, 9 H. 6. 57. becauſe in the Quare Impedit the Preſentment only 
is recoverable, and not the Advowſon. $ Vo ? | 


8. If Coparceners make Partition in the Chancery, of in C. B. to preſent by Ibid. in the 
Turns, and atterwards a Stranger aſurps in their ſeveral Turns; yet after, ro ae 
when their Turns come, every of them may have a Scire facias upon this Par- 0 1 ang 
titicn againſt the Stranger, When his Turn cometh, to ſhew wherelore het l 


* 4; | 5 : he contrary, 
thould nor preſent, notwithſtanding the Uſurpation aforeſaid. But other- 33 E. 3. oY 
wiſe it ſeemeth it is if the Partition be of Record, then they ſhall be put e hank 
to their Writ of Right by Reaſon of the Uſurpation. F. N. B. 36. (c) hie pada 
. 95 5 „ e . 
Law; for there it was brought againſt an Eſtranger, and held, That tho' by ſuch Uſurpation he put the 
one Coparcener {whoſe Turn it was) out of Poſſeſſion, yet ic did not pur the other out of Poſſeſſion. 
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(C. d) Aſſſe of Darrein Preſentment. uh ſhall have & 
8 it <utthout any Preſentment before. 3 
1. IF a Tenant by Service of Chivalry preſents and dies, his Heir in 
1 Ward, during which Yardſhip the Church votds, the Guar- 
dian in Chivalry may well maintain this Writ of Oarretn }Irelent- 
ment if he be diſturbed, tho" he himſelf never preſented betore. 32 
E. 1 $9. Adinitted, Contra 50 E. 3. 14. Per Holt. | 
2. The ſame Law of the Grantee of the Ward, for he may maintain 
3. 13 E. I. cap. 5. Enacts, That as often as any, having no Right, duth * Tenant fir 
preſent during the Time that Heirs are in Ward, or during the Eftates of Te- . 
nants in Do wer, by the Courteſy, or otherwiſe for Term of Lite, or * of or a Year, 
Years, or f in Tail, + at the next Avoidance, when the Heir is come to full and Grantee 
Age, or when, after the Death of the Tenants before named, the Advowſon of the next 
ſhall revert unto the Heir, being of full Age, he ſhall have ſuch Action || by 228 
Writ of Advowſoa Poſſeſſory, ** as the laſt Anceſtor of ſuch an Heir ſpould the Purview 
have had the laſt Avoidance happening in his Time, being of full Age before and Meaning 
bis Death, or before the Demiſe was made for Term of Life, or in Fee Tail < this Act; 
is befarc is ſaid eee 
e Chant, or Staple, or Elegit, are within the Purview of this Statute. 2 Inſt. 3 59. 
+ Tenant in Tail was of a Manor, whereunto an Advowſon was appendant, and before this Statnte an 
Eſtranger uſurped, and then the Stat. of Denis Condit' and this Act was made Terant in Tail dies, and the 
Manor deſcends to his Iſſue; yet the Heir in Tail hath no Remedy, becauſe the Advowſon was ſe- 
vered by the Uſurpation ; and this Act extendeth not to Uſurpaticns before this Act. 2 Inſt. 3 


But if Tenant in Tail ſuffer an Uſurpation after this Act, and di:th, his Iſſue ſhall have Remedy by 
Quare Impedit within the Purview of this Statute. 2 Inſt. 559. | | 3 80 
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. + Note, Albeit the Heir hath the Advowſon by Deſcent, yet if he ſuff:reth an Uſurpation he hath no 
Remedy by this Branch until « oi he cometh of full Age; this is is to be intended when the Heir is in Ward, 
for ſo this Act putteth the Cale ; but if the Heir be out of I ard. he may have his Quare Impedit or his 
Aſſiſe of Darrein Preſentment during his Minority. 2 Inſt. 359, | 
|| This is by a Quare Impedit or Aſſiſe of Darrein Preſentment. 2 Inſt. 359. IR | | 
* Then put Caie, That one purchaſeth an Advowſon in Fee, and dieth before any Preſentation made by 
him, and this deſcends to his Heir within Age, the Church becomes void; if the Heir be in Ward the Heir 
may have hisQuare Impedit at his full Age; and if he be within Age, and out of Ward, he may have 
his Quare Impedit, and count of a Preſentation made by him of whom the Purchaſe was made; but he 
can have no Writ of Right of Advowſon, becauſe neither his Anceſtor nor he never preſented, 2 Inſt. 359. 
Note, It is not ſaid here Qxalem habuit, but Qualem haberet, as the Anceſtor ſhouid have had if the 
Church had become void in his Time, and his Title to preſent had accrued unto. him; for there the 
Right, or at leaſt the Poſſibility of Action doth deſcend. 2 Inſt. 359. | EE. 
One ſeiſed of an Adyowſon in Fee, preſents to the Church being void, and grants the ſame to A. for 
Life, and after grants the Reverſion to K. and his Heirs ; A. Tenant for Life ſaffereth an 2 to the 
Church, the Heir ot K. having the Right of this Advowſon by Deſcent, ſhall, after the Death of A. 
the Church becoming void, preſent, and yet K. could not have had a Quare Impedit; bur if A. had died, 
before the Uſurpation, then might K. have had a 3 * Impedit, and therefore his Heir ſhall have + 
— —— | | | 6 the 
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474 Preſentation. 
the next Avoidance that Remedy which by the Poſſibility he might have had And herewith agreeth 
the Authority of the Bobk of 2 E. 3. 10, 11. For there Tond taketh this Exception, but doth not de: 
mur. 2 Inſt. 3 59, 360. See (C. c. 2) 


4. A Man ſhall have Aſſiſe of Darrein Preſentment, zho' he nor his Ay. 
ceftors did preſent to the laſt Avoidance; As if the Tenant for Life, or tor 
J ears, or in Dower, or by the Curteſy, ſuffers an 1 unto a Church 
&c. and dies, he in the Rever/ion, who is Heir unto the Anceſtor who laſt 
preſented, fhall have an Aſſiſe of Darrein Preſentment, if he be diſturbed, 
1 F. N. B, 31. (G0 l | 5 | 

Game 5 Bit if a Man preſents, and then * grants the Advowſon unto another 
new Notes Jor Life, and he ſuffers one U ſurpation, or 2 or 3 Uſurpations, now at the 
there (c) next Ayoidance he in the Reverſion ſhall not have an Athſe of Darrein 
cites 2 E. 3. Preſentment, if he be difturbed to preſent ; And that appeareth by the 
3 Statute of We/tminſter 2. cap. 5. That the Remedy of the Statute is given 
Grantee of a for the Heir of him who made the Demiſe, who is in Reverſion, and at 
| . for the Leſſor himſelf. F. N. B. 31. (G) cites 18 E. 2. pl. 20. 6 E. 3. 4. 
zall avol | | 
this for a Purpriſe on the Tenant for Life ; In.a Quare Impedit brought by Stanhope againſt the Biſhop 
ot Lincoln, this was denied by all but one. But ſee the contrary heid by Moyle and Priſot, 34 H. 6. 
26, 27. And ſo is 33 H. 6. 12. Rt i re TS ond ET | | 


6. If the Afiſe finds that Tenant by the Curteſy, or Tenant in Dower 
vas the laſt who preſented, by that the Heir thall have a Writ to the Bi- 
| thop, and yet he cannot make Title by that Preſearment. Contra, in a 
Quare Impedit. And Seton gives the Reaſon, becauſe he cannot convey 
by them; Bur if the Heir do allege the laſt Preſentment in herſelf, and 
the Aſſiſe be to her by Default, and found ut Supra, yet the Heir thall 
recover. Contra, If they be ar Iſſue upon that Preſentment. F. N. B. 
e 0 The Note in the Margin. - e DF 
But if the In- J. I 


a Man 1 upon an Infant, and preſents which Infant hath the 
rey {yay Advowſon Ly Deſcent ; and atterwards the Iucumbent diet h, the Infant thall 
and preſent, Preſent 3 and it he be diſturbed, he ſhall have an Aſſiſe of Darrein Pre- 
and after- lentment. F. N. B. 31. (K) [according to the new Edition, bur in the 

ward the old Editions it is (I) S. 4.] I Et Col ot es ve o 
Church be- | | 1 wa Ee F 
comes void, and a Stranger preſents and uſurps upon the Infant, and then the Incumbent dies, the In- 
fant preſents, and is diſturbed by a Stranger, he ſhall not have a Darrein Preſentment, but ſhall be put 
3 * of Right. F. N. B. 31.(K) [according to the new Edition, but in the old Editions it is 


— 


4 —— 
— 


(D. d) Who ſhall have it after Preſentmen. 


1. I F a Guardian in Chivalry preſents, and after the Church voids, 

I be ſhall have anAſſife of arteinPreſentment if he be diſturb d. 

Fitz. Na, 31. J. Contra 50 E. 3. 14 Per Holt, 

Watſ Comp. 2. So d Leſlee tor Years ſhall have this Mrit if he has preſented 

| Toe. Svo. before. Fitz. Ma. 31. J. 5 Þ. J. 16. b. Per Fairfax. Contra 5 
düse 8. E. z. 14 Per Holt. Rell, Incertt Temports 118. bv. 

See (H. d) TR | 8 CON . 

pl. 3. and the Notes there. 


Watſ. Comp. 3. So d Tenant at Will, after he has once preſented, Hal habe this 
— — Writ. Contra 50 E. 3. 14 Per Holt. N 
This i. che 4. If the King's Patentee of an Advowſon groſencs twice to the ſame Ad- 
Caſe of the vowſon, and his Clerk is inſtituted and indufted, tho' the Patent is vuid in 


Rectory of p _. | | 10t _ Patentee has 
Weſt Pod- Low, 0 that the Advowſon does not paſs thereby, you the 65 


Preſentation. 


ſo gain'd the Advowſon by Uſurparion againſt all Strangers, That if he be win in Wir- 
diſturb'd ar the next Avoidance, he may maintain an Aſſiſe of Darrein ſhire D. 
preſentment againſt a Stranger that has no Title to it. Watſ. Comp. Inc. 8 Niet 


1 . —Bendl.252. 
8vo. 222. Cap. 13. Cites Dyer 351. 18 Eliz. | bl. n 


— 


— 


E. d) Aſſiſe of „ eg me [In what Caſes I 
it laes. Efiate altered. | ol. 281. 

1. TE who will have this Brit ought to have the ſame Effate, or Watſ Comp. 
Parcel ot the fame Eſtate which he had at the Time of che firſt Inc. Svo. 432. 


| | Cap. 22. Cites 
Preſentment. 8. C. 


2. It à Pan being Tenant Pur auter vie of an Advowſon preſents, war Comp: 
and after his Eſtate is enlarged for his own Life; and after the Church Inc 8 vo. 433. 
voids again, he ſhalt not maintain an Alftze of Darretn Preſentment ©. . f. 
upon the lald Prelentment, becauſe it is not the fame Eftate nor any „in 
[Parcel of the Eſtate upon which the firſt Preſentment Was, but a of a Tenant _ 
new Eſtate. Rell. Jncertt temports 118. ts © bythe Carte 


| n 34s + 4. Whopreſennad 
in the Life of his Wife, who was ſeiſed in fee. Keilw. 118, b. — See pl. 13. 


3. So it i if Leſſee for Years of ati Abvowſon preſents, and after Wars Comp. 
his Eſtate is enlarged for Life or in Fee, ant then the Church voids, Inc. S vo. 433. 
he ſhatl not have Allile of Darrein Prefentment, becauſe he has a new S 8 f. 
Eftate by Enlargement © FN. f f. 


4 


| () in the 
new Notes (b) accordingly. 


4. The fame Law if Leſſee at Will preſents, and after his Eſtate Warc Comp. 
is enlarged for Life or Bears, and this is more ftrong ; For he 3 _ Po 
could not have this Writ upon the firft Eſtate, l 
F. Tf Leſſee for Life of an Advowfor upon Condition to have Fee Watſ. Comp. 
preſents, and after the Fee accrues, and then the Church voids, it Lc. wit * 
lrems that he ſhall have this Writ, becauſe Parcel of the old #4 5. C. 
Eſtate continues, and he had the Pollibility of Accruer at the tte 
ofthe firſt Prefentment. 8 755 4 
6. Ik Leilee tor Years of an Advowlon preſents, and after the Term watſ. Comp. 
incurs, and he rakes a new Leaſe for Years of the Advaplon, it Ic. So. 
ſeems clearly that he ſhall not have this Yrit, becatife he is in of #33: 810 
other Eſtate than that upon which the firſt reſentment was made, 
J. Ik the Grantee ot a next Avoidance preſents, MU after purchates Watſ. Comp. 
_ the Advowſon, and after the Church voids, he ſhail not have this oc. 590. 
Writ, becauſe this is merely a new Eſtate, and no Parcel of the El. 1s. 
tate upon which the fir Preſentment was. * 
8. So it Leffee for Years, or Pur auter vie preſents, and after War. Comp. 
| Purchaſes the Reverſion, dd then the Years expire, or Cefty que Vie Ine 890, 
dies, andafterwards the Church voids, he all not have this y9rit, 8,8 
becauſe he is in ot other Effate. 
9. So ſhalitt be, though the Church voids during the Years, or dul- Watſ Comp. 
ing the Lite of Ceſty que Vie; For the firſt Eſtate is extinct by his lac. 8vo. 
own Act, and theretors he tall not have any Benefit of the gelt Er cue Se. 
10. If two Jointenants for Years, Life, or in Fee preſent, and War Comp. 
then one dies, and after the Church voids, che Survivor ſhalt have ic 8% | 
this Writ; becauſe he has the fame Eſtate which he had upon the 3+ 8 
— lll N74 11.11 


—_ 
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470 _ 
Watſ. Comp. 
Inc. $vo. 


4. 28; to bave tor Lite or Years preſents, and atter his Eitace decreaſcs, h 
Cites 8. C. 
Watſ. Comp. 
Inc. Svo. 


43 cap. 22. Poſſibility, and alter the Church voids, he ſhall have this Writ, be: 
Cites S. C. Cauſe this is a Remnant of the Tail. 16 
Watſ. Comp. 13. It the Baron ſeiſed in Right of his Feme of an Advowſon pre- 


Os „ lents, and alter hae Itlue, and Feme dies, and after the Churc 


53” © volds, the Baron ſhall not have this Yrit, becaulehe ts in of othe 
-— | .N. B. Eltate than that upon which he prelented betore ; tor veiore he had not 
$1.(G)in any Eſtate, but was only ietied in Right ot the Feme, and now he is 
rhe new rs lelled or an Eſtate tor Lite. Olibitarur, Kell, incerti temporis. 118. b. 


Parcel of the old Eſtate. | 


(b) cites Kirchin [but it ſeems it ſhould be Kelw. ] 118. that in this Caſe the Husband ſhall have Aſſiſe 


. &c. [But the Caſe ſeems to be only the Arguments on either Side.] | 


FRAY 


Fo. 832. 


Watſ. Comp. Writ, becauſe he had an * Inception ot an Eſtate for Lite hy the Cur- 
Inc. 8v0. tlłly at the firſt Preſentment, the which is now compleatec. 
N Ik a Feme be Leſſèe tor Life, the Remainder tor Lite to the Ba- 
Ces ron, ok an Advowſon, and the Baron preſents, and aiter the Feme dies, 
it ſcems that the Baron ſhall not have Writ when the Church voids 
again; becaule before, he preſented in the Right of the Feme by rea 

{on other Eſtate for Life, and now he ts ſeiled of another Eſtate. 


16. It the Husband and Wife preſent to an Advowſon in the Right of 


the Wife, which is appendant to the Manor of the Wife's, and after the Hu- 
band aliens one Acre, Parcel of the Manor, with the Advowſon in Fee to a 
Stranger, ard dies, and the Stranger preſents, and aliens the Acre to an- 
bother in Fee, ſaving the Advotoſon ro himielt, and then the Church voids, 
the Wife ſhall preſent; and it the be diſturbed, ſhe ſhall have an Afife 
of Darrein Preſentment; becauſe the Advowſon was ſevered from the 


Acre; bur if the Advowſon were appendant to the Acre, then the Wife 


ought to recover the Acre before the preſent to the Advowſon. F. N. B. 


31. (K) S. z. [according to the new Edition, but in the old Editions it 


THC 2-6 > 


ang eng, 17. Wherever a Man may have Aſſiſe of Darrein Preſentment, he my 
. C. 8VO. 


43 7. Cap. 22 have a Snare Impedit, but not e contra. Godolph. Rep. 643. Cap. 44 8. 
. | | 


1. cites Terms of Law, Verb. Quare Impedir. 


— 


See (K. d) 


60 F (F. d) JVhat ſhall be good Preſentment to maintain it, 


Inc. 8 o. 
Cites S. C. 


1 voids, this is a ſufficient Prelentment for me to have an Af 
lentment. Tr. 5 E. 1. b. Rot. 25. adjudged, 1 
2. Where the The King or the Pope preſents ro my Advowſon without 
Title, I ſhall have Aſſiſe of Darrein Preſentment. Br. Darrein Preſent- 
ment, pl. 4. cites 5 H. J. J. | 


S i a Man 3. If a Man preſents unto an Advowſon unto which he hath Right, and 
preſents unto alterwards the Incumbent dies, and a Stranger uſurps, and preſents _m 1 
an Advow- this Advowſon in the Time of War, and aſter that Incumbent dies; NoW, ! 


bon, and af. þy.oho hath Right preſents again, and be diſturbed, he ſhall have an Athſe 


a 5 — . ; - » 9g . 
12 of Darrein Preſentment, and this Preſentment made in Time ot War by 


dies, and a- the Stranger, ſhall not grieve him. F. N. B. 31. (I) 
nother Or- EL a | 


- 


dinaty 


11. If Tenant in Fee or in Tail of an Advowſon upon Condition 

| | 7 e 
ſzall have this Writ when the Church voids again, becaule he has 
12. So If Tenant in Tail pteſents, and after becomes Tenant after 


14. But if the Baron after Iſſue had, had preſented, and after the Feme. 
dies, and afterwards the Church voids, the Baron ſhall- have this 


Watſ. Comp * J. S. preſents in W by myAſſent, and after the Church 
ſiſe of Darrein reſentment againſt J. S. for this was my Pre. 


. = = ws Ow 


Preſentation. 


— —_— 


dinary preſents b Lapſe another Incumbent, and after that Incumbent dies ; Now the Right Patron ſhall 

reſent, and if he be diſturhed, he ſhall have an Aſſiſe of Darrein Preſentment, notwithſtanding the 
wean Preſentments, F. N. B. 31. (I) But if a Man preſents unto an Advowſon, and aſter leaſes 
the ſame for Term of Years, and after the Church is void, and the Tenant for Years preſents &c, and then 
the Incumbent dies, and the Leſſor p reſents, and is diſturbed, it ſeemeth that he ſhall not have an Aſſiſe of 
Darrein Preſentment, becauſe the Tenant for Years did preſent in bis cn Right. F. N. B. 31. (J) 


— 


(G. d) In what Caſes the Preſentment. Of one ſhall 3 4 8 
Soo, . hab 


1. Xx Preſentment by the Grandfather ts ſufficient for the Son to CS Comp. 
. A maintain this Writ without any Preſentment by himſelf, 0500-452: 
this being the laſt Preſentment. Tr. 5. E. 1. b. Rot. 25. 8G 
2. Jf a Tenant by Service of Chivalry preſents and dies, his Heir 
in Ward, during wyich Wardchip the Church voids, the Guardian in 
Chivalry may well maintain this Mrit if he be diſturbed, tho' he him- 
3. The ſame Law of the Grantee of the Ward; For he may main⸗ 
tain this Writ. 32 E. 1. 89. Admitted. rs 1 
4. An Heir who comes in by Deſcent ſhall maintain this Aſſiſe upon Warr. Comp. 
a Preſentment made by any Anceſtor, Britton. fol. 242. b. _ " A 
cites S. C. — If the Gaardian preſents in the Right of the Heir, and the Incumbent 40 the Heir 


ſhall preſent ; and if he be diſturbed, he ſhall have an Aſſiſe of Darrein Preſentment, although che 
Guardian did preſent the mean and the laſt Preſentment. F. N. B. (J) Sages | | 


v4 * 1 # 


(fl. q) Affiſe of Darrein Preſentwent. Ii fut Perſon ſhall cd 


hade it. 


1. FPEnant in Fee of an Advotwſon may have this "Writ without wat Comp 
J Baum Nec Ef at r 


Inc. 8vo 431. 


cap. 22. cites 


2. Tenant in Taile of an Advowſon may have this Writ as well as 5 . 
Tenant in Fee thereof, and is not neceſſarily put to his Quare Im⸗ Br. Taile. 
pedit. * 46 Aff. 4. Adjudged, E cites 


0 — — 


Aſſiſe of Darrein Preſentment was brought by the Heir in Tail, who claimed it as appendant to a Manor. 


Chelre ſaid, he claims in Tail, therefore he ought to have Quare Impedit, and not this Action; Buy 
per Finch he may + have the one or the other, therefore Anſwer, Quod nota; And yet the Heir in 
| Tail ſhall not have Aſſiſe of Mortdanceftor, bur Formedon, as appears tit. Formedon in F. N. B. and 


elſe where. Br. Darrein Preſentment, pl. 1. cites 46 Aff. 4. 
Br. Quare Impedit. pl. 148. cites Ss. C. e 


3. Leſſee for Vears ſhall have this Writ, 4 has preſented before, __ 2.0) 
tho he has not a Franktenement ; For this Afſiſe ts. not like to an 7. b. 
Aſliſe of Novel Diflciſin, F [t3. Ma. 31, J. Contra Kell. incerti ſhall not re- 
Temports 118, b. VV eee ee EG? cover the 
e VTVVVCCCCC YL 5 
in the Darre in Preſentment, but only the Preſentation, as in Quare Impedit, per Fairfax J. But Qære of 
the Aſſiſe for Termor ; For it ſeems that none ſhall have Aſſiſe by the Common Law, but he who has Title 
of Franktenement ; But by Statute Tenant by Statute Merchant & Elegit, may have Aſſiſe. Br. Darrein 
Preſentment, pl. 2. cites5 H 7 16. 5 | 


. Guardian in Chivalry ſhall have this Writ, if he has preſented 
b re. Fitz. Na. 31. J. 32 E. 1. 89. 5 | 


6 E $44, 
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* Upon this r 7 | | 8 
B hs. + $42$ E. 1. cap. 5. Enacts. That where it chanceth that after the Death 


Conclutons / he Anceſtor of him that preſented his Clerk unto a Church, the ſame Ad. 
are to be ob- Vow/on is aſſigned in Dower to any Woman, or to Tenant by the Curteſ 
ſerved, firſt, which do preſent, and after the Death of ſuch Tenants the very Heir is 0 
rata ſtur bed zo preſent when the Church is void, „„ 

3 de 11 is provided, That from henceforth it ſhall be in the Election of 2, 
provided for Party difturbed, whether he will ſue a Writ of Quare Impedit, or of Day. 


in this Caſe, rein Preſentment ; The ſame ſhall be obſerved in Advowſons demiſed for Term 


and not the of Life of Years, or in Fee-Tail. 
Leſlor him- 


ſelf; For here it is ſaid, Verus Heres. 2dly, That albeit, Tenant by the Currefy, Tenant in Dower 
Tenant for Life, or Tenant in Tail preſented laſt, yet the Heir ta whom the Reverſion falleth in Poſſeſſion, 
ſhall have by this Branch an Aſſiſe of Darrein Preſcntment, albeit the Heir or his Anceſtor did not im. | 
mediately preſent before. 2 Inſt, 362. | | | 


For on this 6. Aſſiſe of Darrein Preſentment is not maintainable by the Baron alone, 
| ee In Fure Uxoris, without naming the Feme with him. Contrary of Quare 
Mall be re. Impedit. Br. Darrein Prefentment, pl. 3. cites 14 H. 4. 12. 
covered; | Fl 4 C FD 
But in Quare Impedit nothing ſhall be recovered but the Preſentation or Damages; and if in Quare Im- 
gedit brought by the Patron alone, a Writ ſhould be awarded to the Biſhop againſt him, it would not 


bind the Feme, who is not Party. Br. Quare Impedit, pl. 41. cites 50 E. 3. 13. 


S P. Jeak 7. The King may maintain an Aſſiſe of Darrein Preſentment. F. N. B 
e e 4 e e eee en | 7 
the Prefent- | — %% {OO IS ING te e e einne IHE TE 
ment only is to be recovered. Underſtand that the King may maintain this Writ of any other Church 
but ner of a Prebend. Jenk. 1. pl. I. | Blood, ch 8 f 


* 01 8 32 8. Aſſiſe of Darrein Preſentment doth mor lie for one Coparcener again 
in the | ps 584 i N 
Now in the eee ene 
Margin 32 6 | | V 

ein 25K. © - ns pak wy | „ „ 

2. Dar. Preſentment 11 & 13. but ſays they ſeem to make a Difference, when the Diſturbance is leſere the 
m peſition to preſent by Turns, and when after. e e 


* Both the 9. If a Parſon be Patron of a Vicarage, and the Vicarage woids, and a 
3 Stranger preſents, the Parſon ſhall have a Quare Impedir, or Darrein Pre- 
Word(Nort) ſentment; But if the Six Months paſs, he ſhall “ [nor] have a Writ of 
but it is in Right of Advowſon ; becauſe that Writ is given only for him who hath 
the French the intire Fee and Right in him, and the Parſon hath nor the ſame; 


Original. For the Right is in the Patron and Ordinary. F. N. B. 49 (K) 


l — 


(1.4) Ait ef Denen Preſentnent. Of cahot Thing. 


I. 13 Writ is all in the Poſſeſſion, and the Preſentment is the 

2. An Aſſiſe of Darrein Preſentment does not lie De Prebendis or Eccles 
fiis Prebendatis; ita Proviſum eſt coram Rege, Archiepiſcopis, Epiſcopis, 

Comitibus & Baronibus. Jenk. 1. pl. 1. cites 19 H. 3. 


(K. 4) 


Preſentation, _ 479 


(K. d) What will be ſaffictent Serſin to maintain 1t. . 


See (F. d) — 
| O. d 
1. IIttitution of his Clerk without InduRion is ſufficient to main⸗ ae 
J tain this Writ. 38 Þ, 6. 16. bd. 51 0 Ordinary, 


. | Metropoli- 
tan, or King preſents for Lapſe, any of theſe Collations will ſerve the Patron for Poſſeſſion in bis A. 
iſe of Darrein Preſentment. Godolph. Rep. 643. cap. 44. S. 1. | 3 


3 
—— — 


(K. d. 2) Darrein Preſentment. Proceedings, Phadings, 
and ꝓudgment. "PR 
1. ]Y an Aſſiſe of Darrein Preſentment of an Advowſon in Groſs, 
+ FJointenancy is not a good Plea. By the Judges of both Benches. 
Jenk. 13. pl. 23. cites 15 E. 3. „( 8 
2. Where the King or the Pope preſents to my Advowſon without Title, 
I ſhall have Aſſiſe ot Darrrein Preſentment againſt the Incumbent alone 
without naming the King or the Pope ; For Proceſs cannot be made againſt 
eicher of them. Br. Darrein Preſentment, pl. 4. cites 3 H. J. 7. 
3. If a Man preſents to an Advowſon, =, afterwards the Parſon re/igns 
or 18 depoſed, and the Patron preſents again, and is diſturbed, he thall have 
an Aſſiſe of Darrein Preſentment; and the Form of the Writ ſhall be ©nis 
Advocatus tempore Pacis preſentavit ultimam Perſonam, que mortua eſt, ad 
Ecclaſiam &c. although he rehgn and be living. And the Form of the 
Writ is to ſuppoſe, that the Detendant does detorce him of the Advow- 
fon, and yet by his Count he counts, that he or his Anceſtors laſt pre- 
ſented to the Advowſon, by which he does ſuppoſe that he is in Potteth- 
ou ot the Advowſon; and yet the ſame is good. F. N. B. 31. (H) 
4. It one Defendant in a Darrein Preſentment dies, the Writ is good by 
the Survivor againſt the other. F. N. B. 32 (B) OBS FR 
* 5. If a Diſturber preſent to an Advowſon, and the Patron bring an Al- 
file of Darrein Preſentment, and pending the Writ, the Incumbent dies, 
if the Di/turber preſents another Incumbent and dies, yet the Patron ſhall 
have anAllife of Darrein Preſentment upon the 1ſt. Diſturbance againſt the 
Heir of the Diſturber by Journey's Accounts; and ſo if the Diſturber 
preſents two or three times within the 6 Months. the very Patron ſhall have 
an Aſſiſe of Darrein Preſentment upon the firſt Diſturbance. F. N. B. 
1 K ſhall not tender a * Demy-mark againſt the King to enquire *® 3 
of the Seiſin alleged in the King's Count or Declaration, as he thall in Sar : 
| Caſe a Common Perſon brings the Writ ; neither ſhall a Man have final occurrit Re- 
Judgment againſt the King, although it be after the Miſe joined betwixt gi, ana 
the King and the Tenant, F. N. B. 3 1. D) ü e dhe Kg 
1 85 that he or his Progenitor was ſeiſed without ſhewing any time. Co. Litt. 294. b.— F. N. B. 
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7. In Darrein Preſentment it was pleaded in Abatement of the Writ, Mo. 883. pl. 
chat the ſame Plaintiff had brought a Quare Impedit for the ſame Church Ns 18 8 0 
againſt the ſame Defendants, which Writ was * returned, and that they did by 5 Marr 
5 appear to defend it. The Court held the Plea good in Abatement ot the of the Vil- 
Writ; For the Quare Impedit is a Writ of a higher Nature, it being lage of St. 
for the Right and the Poſſeſſion. And the Statute of W. cap. 5. ſays, 2 : 
It may be in the Election of one, whether he will have an Aſſiſe of Dar- of Vork ald 
rein Preſentment or Quare Impedit, and therefore he cannot have them Counteſs of 
| | | | 5 both. Shrewsbury 


9 


480 Preſentation. 
Brown. both. "And the Court awarded; that the Ailiſe abate. Hurr. 3. 4. Mich. 


ae Rr 15 Jac. Andrews v. Hacker. 


| William St. Andrew v. Archbiſhop of York and the Counteſs of Shrewsbury & J. H. . C. 
Hob 184 pl. 222. G. Hiſt. of C B. 207. cites S. C.———Watſ. Comp. Inc. Evo. 333, 44 
Cites ſame Caſes. | | : 

So where A{liſe of Darrem Preſentment was taken by Default againſt the Clerk, and the other Tenant 
pleaded in Abatrnient of theAſliſe, that there was a Quare Impedit depending, the Plea was adjudg'd good. 
Brownl. 28. Trin 12 Jac. Lovelace v. Lady Spencer. * Warburton J. cited 10 E. 3. Statham in 
Darrein Preſentment 3; · that it was urg'd by Hank and Hill, that the * Impedit was not dependin 
till Defendant had appeared. Hurt. 4. but the Book ſays, Vide 2 E. 4. fol. that it is depending when 
it is returned. | | 


Watſ. Comp. 8. If Darrein Preſentment be brought in Middleſex, at the Return of 

_— OT” p the Writ the Aſſiſe hall be there arraigned by the Serjeants ar the Bar 

405.8 6 in French, and the Tenant ſhall be demanded, and if the Tenant do not 2. 

Ibid. 530. pear, when he is demanded, a Re-/#mmcns ſhall be awarded; and if up- 

cap. 28. cites og the Re- ſummons the Tenaut ſhall not appear, the Aſſiſe ſhall be taken a- 

e gainſt him by Default ; and if the Tenant appear, he may demand Oyer 

cot the Writ and the Return, and the Writ thall be read to him in hæc 

Verba, and the Return thereof, and the fury ſhall have the View, and the 

Tenant may take Exception either to the Writ or to the Return there. 

ot, if there be Cauſe ; and it there be no Cauſe, then he may pray a Day 

to plead; and it the Court give a Day, then the 3 that appeared 

ſhall be diſcharged of their Attendance, and ought to appear upon a 

"New Proceſs to be awarded againſt them, The Jungment in this Aſſiſe 

8. P. Jenk. ig to recover the * Preſentation, Damages, and the Value tor halt a Year, 

0 fs vg and if 6 Months be paſſed, the Value ot the Church tor 2 Years, by the 

3% 71% Statute of Weſtminſter the ad. and 6 of the Jury ought to have the Ve 

of the Church, to the Intent that they may put che Plaintiff into Poſſeſ- 

lion if he recover; and in this Writ the Plaintiff ſhall not recover the 

Ad vowſon but the Preſentation. The Proceſs in this Writ is Summons, 

Re- ſummons againſt the Tenant, and Summons, Habeas Corpus and Diſtreſs 

againſt the Fury, and the Proceſs ſhall be returned from 15 Days, to 15 

8 Days, and no Fſſoign nor Voucher lies after a Re- ſummons. Brownl. 160. 

Jo. 530. 9. The Declaration in Aſſiſe of Darrein Preſentment was nod ipſe 

2 4 Fræſentavit, without ſaying Ad eandem Eccleſiam. Upon Error brought 
por Bt. 7. : a | 

Davids S. C It was adjudged well enough; For it cannot have any other Intend- 

but not S. P. nent than that he preſented to the ſame Church mentioned in the Plaint; 

And theWords after f Sc. fuit in cadem) refer to the Church 

mentioned in the Plaint, and therefore it was held good enough, and 

ſo affirmed a judgment given in the Grand Seſſions in Wales. Cro. C. 

341. 348. Hill. 9 Car. B. R. Cort v. Biſhop of St. David's, Owen, 

JJ i oe p „ | 


— 


** 
— — 


(K. d. 3) Verdict. Good, in Darrein Preſentment. 
It ſhall be I. IN Darrein Preſentment Verdict found the Iſſue for the Plaintiff, and 
intended, that the Church was full of P. the Defendant, Per tempus ſemeſtre 
9s was modo Præteritum, and ſhewed not When or How long it was void, ſo as 

| brought, and it might appear to the Court; and it was objected, that this might be 2 
that there long time before the Writ brought. But all the Court delivered their 

was no Ple- Opinions ſeriatim that the Verdict is good, and that it is not neceſſar) 

A to find When. But the Jury having found, Quod tempus ſemeſtre Mo. 

purchaſed, do tranſivit, the Modo tranſivit thall be intended that the 6 Months paſſed 

unleſs it be Hanging the Writ, which is the only Thing inquirable in reſpect ot oo 
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(L. d) Right of Advowſon. Of aobat Thing, 


1. A Right of Advowſon lies of an Appropriation. 44 E. 3. 34. 

14 P. 4. 14. b. Contra Com. Grendon oo. | 

2. The King brought Writ of Right of Advowſon of the 4th. Part In Right of 

of the Church of St. Dunftan in L. The Defendant put himſelf in Inqueſt pou | 
in lieu of Grand Aſſiſe; Per Pole, upon Grand Aſſiſe Niti Prius is not 7 # 


l | R art of the 
grantable; Quod Nota. Br. Droit de recto, pl. 14. cites 24 E. 3. 23. * 
| | | | x Offerines of 

the Church of S. D. in L. Cand. 3 the Writ ; For the Statute of I. 3 
enly. Per Thorp, the Chancery may e Writ of Tithes and Offerings In Conſimili Caſu, and 
therefore he awarded the Writ good. Br. Droit de recto, Nn cites 38 E. 3. 1 —8. P. F. N. B. 

0. (G)———But one ſhall not have a Writ of Right of Advow ſon of the Tithes of a Carve of Land, 
. it does not thereby appear, whether it be of the Value of the 4th Part of the Church. F. N. 
B. zo. (G) in the new Notes there (a) cites 18 E. 2. Brief 82a 5. TOES oe 5 


3. Writ of Right lies well of the * Moiety of an Advowſon of a Church, S P. Where 
or of a 3d or th Part thereof; and yet an Advowſon is entire. Br. Brief, * Man claims 


pl. 316. cites 5H. . J. r 


| | | the Advow- 
fon. F. N. B. 30. (GC) —— * S. P. Br. Quare Impedit, pl. 10. cites 33 H. 6. 11. — Where two Ad- 
wowſons in ane Church are conſolidated into one Church, there each ſhall have Writ of Right De Advoca- 
tione Medietatis Eccleſiæ; for now they are two Advowſons, and yet but one Church, where they 
were two before. Br. Quare Impedit, pl. 10. cites 33 H. 6. 11. 5 . | 
F. N. B. 31. (B) ſays, That in 31 E. 1. it appears, that a Man ſhall have a Writ of Right De Medie- 
tate Advocationis where an Advoꝛuſon is partible betevixt 2 Coparceners, and one of them is diſturbed by a 
Stranger. But theWrit of Right De Advocatione Medlietatis Ecclefiz lay where 2 % ever" do pre- 
ſent 2 Parſons to one Advowſon &. as there are in ſome Churches 2 Parſons &c. F. N. B. 31 () 


4. Writ of Right quod reddat Advocationem of the Tithes of 4 Acres, 
or of one Acre, and the like, was at Common Law, and theretore the 
Statute was made, that Writ of Right of Tithes ſhould not be granted 
of leſs Part than of the 4th Part ot the Tithes. And ſo Precipe quod 
reddat Advocationem Decimarum quartz Partis, tertiz Partis &c. Per 
Markham. Br. Prohibition, pl. 7. cites 38 H. 6. 19. 5 

5. A Writ of Right of Advowſon liech de Advocatione Vicariæ, vel * S. P. Jen 
VPræbendæ vel f Capellæ, and ſuch like, as well as De Advocatione Ec- 1. Ko 3 

cleſiæ. F. N. B. 31. (C) wa | | > 


| ns all have 
1 „ ¾ ù 46 % Rs | | this Writ 
of a 8 which is a Donative, as well as he ſhall have if it were preſentable to the Ordinary. F. N. B. 


Bs n an 8 ; * 4 8 
1 — p 72 8 4 


(Ld. 2) Writ of Right of Advowſon. By or againft 
whom 1t lies. - 


= HERE a Partition is made between Parceners to preſent by Turn, 

they are all Tenants thereof, and Writ of Right of Advow- 

ſon thall be brought againſt all. Br. Quare Impedit, pl. 73. cites 21 E. 
3. 30, 31. | V i | 7H 

2. Tenant in Tail cannot have Writ of Right. Br. Quare Impedir, pl. 

31. Cites 43 E. 3. 24. | : 


6 F 3. Where 
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Br. Quare 3. Where a Prior was Parſon Imparſonee, and F. N. preſented his Clerk 
1e pl. to the ſame Church, who was admitted, inſtituted aud inducted, yer by 


S. C. this the Prior is not out out of Poſſeſſion; tor he * cannot have Writ 
S. P. Br. Right nor 5 50 10 for he is in Poſſeſſion, and fo he all have u 
leſs C 


0 Impe- Action unleſs Treſpaſs or Spoliation in the Spiritual Court, becauſe the Church 
it, pl. 117. 


cites 38 H. ö. is adjudged always full of him. Per Priſot. Br. Preſentation, pl. 36. 
20. — 8. P Cites 39 H. 6. 20. | | 

Br. Prohibi- 5 | 8 | 

tion, pl. 7. cites 38 H. 6. 19. Per Danby, Davers, and Moyle ; but Yelverton Contra. —— $, P. 
But Brooke ſays, Quære inde; for the contrary was held in the Exchequer-Chamber by Lelvertot and 
Forteſcue, That a Parſon Imparſonee ſhall have Writ of Right, and ſhall allege Eſplees ſpecially 
by their Hands. Br. Droit de Recto, pl. 22. cites 39 H. 6. 20, 21. 4 
cncs 38 H. 6. 19. that he may have it as Patron, Per Yelverton. ' 


18. * r. Spoliation, pl. 4. 


Tbid pl 134 4. Writ of Right of Right of Advowſon lies again/? the Patron only 
COS Re EE Quare Impedit, pl. 6. cites 9 H. 6. 30. r 
Judgment, pl 51. cites 39 H. 6. 23. 


pu if a Man 5. A Writ of Right of Advowſon lies only ſor him who has an Eftote in 
have an Ad- the Advowlon to him and his Heirs in Fee Simple, or Right of Hſtate ty 


3 him and his Heirs in Fee Simple in the Advowſon; and it he be diſturb- 

Heirs of Lis ed to preſent, then be ſhall have the Writ. F. N. B. 30. (BY) 

Boch begotten, . | ib Fs hs 15 

. The Default of ſuch Iſſue &c. the Remainder to him and his Fleirs in Fee Simple; if he be diſturbed, 

he ſhall not have this Writ, but a Quare Impedit, becauſe he hath not Title to the Advowſon but in 

Tail, which is in Poſſeſſion; for the Fee Simple is not properly in Poſſeſſion during the Eſtate Tail, and 

he ought to maintain the Action by that Title that he claimeth the Poſſeſſion of the Advox ſon by, and 

that is of an Eſtate in Tail. F. N. B. 30. (B) | 
And therefore by Thorp, If a Clerk be inſtituted but not inducted, he ſhall not have this Writ of 

Right of Advowſon. F. N. B. 30. (B) in the new Notes there (b) cites 38 E. 3. 9. a4. 


6. Where one uſurps upon Leſſee for Years, by this the Uſurper has the 
Fee, and againit him the Writ of Right lies, and that deſcends ro his 
Heirs. Hutt 66. The firſt Reſolution in the Caſe of Rudd v. the Bi- 
OD EO Js VF; oy 


5 4 i 
Ae 


(M. d) | Right of Advowſon. In what Caſes a N is 
FO EDS 3 


» 8. „. 1 VERY one muſt * count of ſome Seiſin. If f Purchaſor ſuffers an U- 
2 2 ſurpation, und ſuffers 6 Months to paſs, he is without Reme⸗ 


doc de. py perpetually (tor he cannot count of any Seilin) Co. 10. 134. b. 
| 1 Ir. Jo 49. 43 E. 3. 15. 1 D. 4- 2. b. 43 Aſl. 21. Per Thorpe. 1 Fe 


in the Caſe 


of Dalton v. the Biſhop of Ely. Watſ. Comp. Inc. 8vo. 242. cap. 13. cites Same Caſes. | 


2. Ik Purchaſor in Tail ſuffers an Uſurpation before Preſentment, 

he ts without Remedy during his Life. 43 E. 3. 15. Adjudg d. 

(and by the Common Law the Jſſue for ever before the Statute of 

| 8 * 3. He ought to ſhew Poſſeſſion in him or his Anceſtors. 21 E. 4. 1 
Were 19. 4. 2. 21 E. 3. 27. b. — | Foe ug NT 5 

not lie. F. N. B. zo. (B) | | 


Br Quare 


3 Where the King has Title to an Advowſon by Alienation in Mortmain, 
"pe be, he Cannot have Wrir of Right where Preſentation is got after, becauſe 
40. Sites S. ns. 8 8 9 | 
this is pox other Poſſeſſion, and alſo he has no Right but only a Title; and 

therefore ſhall have Quare Impedit, which is in the Poſſeſlion, «fter di- 

: | —— Da 
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vers Preſentments within the Year; quod nota; Br. Droit de ReQo, pl. 
5. cites 47 E. 3. 11 | 


(N. d) Tn whom it is to be alleged. Sei/qn. 


1. T F an Advowſon be given in Frankalmoigne before Limitation to a 

1 Religious Houſe, Which ts after diſſol ved, and after the Church 

1 the 11 98 of the Houſe is not ſufficient for the Founder. 

21 C. 4. I, 2. U. | 1 1 a | | 
2. If the Lord claims to have an Advowſon alien'd in Mortmain by Watſ. 

his Tenant, a Scilin in the Tenant ig not ſufficient to maintain this gomp lne. 


19rit, becauſe this is not any Setfin in him or his Anceſtors, 21 cap. 5. cites 


| E. 3. 27. b. i 
| | Ibid. 212. 


By whom: | 


3. Taking of Eſplees by the Incumbent is ſitfficient for the Patron. F. N. B. 
21 E. 4. 1. b. 0 ar 1 30. ( 


TY * I . =” ' or r 2 : : 8 


(O. d) Right of Advowſon. Vat Kiſin ſhall be +. ,, 
ſufficient. (K. d) 
1. | ASE fon and Inftitution of his Clerk rb de th duction, doth Wat! Comp. 


Inc. 8vo. 


not ſuffice to maintain this Writ, becauſe in this yrit he . cc. ; 


ought to allege Eſplees in his Clerk, as in Perception of great Tithes, cites S. C — 


and this he cannot do without Induction; for before Induction he $ b. Br. 
has no Eſtate in the Glebe, 38 E. 3. 9. Com. Hare and Bickley Sciſin, pl. 
528. Quazre 38 D. 6. 17, ” | „ 
8. P. Br. Droit de Recto, pl. 1. cites 26 H. 8. 3. — 8. P. Br. Quare Impedit, pl. 1. cites 22 H. 6. 27. 
. P. F. N. B. 30. (B) 5 | 5 | | 1 


2. A Seiſin before Time of Memory is not ſuſficient to maintain r 


this Yrit. 21 E. 4. 1. 2. b admitted, 


3. Ik a Man has once preſented and his Clerk inducted, if there are Wart . 5 


after diverſe Uſurpations, yet this Hrelſentment ts fuffictent to matn- Inc 80. 
fait this Writ. 43 E. 3+ 15. LY N . 


| 241. Cap. 13. 
cites Same 
Cales. 


— 


O 


(0. 4 2) Right of Advowſon. ; Proceedings and Pleadings. See (yt. j 
And chat ſhall abate the ſr. Fu,: 


I, QUARE Impedit was awarded good, notwithſtanding an Omiſſion of 
| a Meſne in the Conveyance ; Contra in Writ ot Right; and it may be 
that he in whom Omiſſion is alleg'd, was never ſeiſed; and therefore the 
Writ awarded good. Br. Quare Impedit, pl. 32. cites 44 E. 3. 21. 
2. In Writ of Right of Advowſon, the Tenant ſhall come and make 
Detence, and may join the Miſe by Battel, or Grand Aſſiſe &c. F. N. B. 


2. It 


ane 


cap. 13. cites S. C. 


19 cites 38 
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3. If two bring Writ of Right of Advowſon, or if it be brought a4; 
to, and the one dies of ho one Part or «4 Ld the Writ thall oy 
Contra in a Quare Impedit; tor there after Title made, rhe Defendant 
is become Actor, and he may recover Damages againſt the Plaintiff. Br 
b Quare Impedit, pl. 6. cites 9 H. 6. 30. : 
In op 4. In Writ of Right of Advowſon, the Sheriff may ſummon the Defen. 
en ee Ye" dant in the Church. Per Danby & Cort. Br. Quare Impedit, pl. 132. 
ne „ Lites 11 H. 8. 3. | 

the Glebe, CE ma iq 

and the Glebe ſhall be taken into the King's Hands at the Grand Cape. F. N. B. zo. (B.) in the new 
Notes there (c) cites 11 H. 6. 3. 4. | Cy | + 


4 


l 


5. In Wrir of Right of Advowſon, it is ſufficient to plead Recovery, 
K alleging Preſentment. Per Priſot. Br. Judgment, pl. 51. cites 39 
„6. 43. : a 


* r 6. In Right of Advowſon the Tenant ſaid that the Demandant was ſeiſed 
. 1. ne! of the fixth Part of the Advowſon at the Time of the Writ purchas'd. Et per 
S. C.—— tot. Cur, It thall abate the whole Writ ; for the Advowſon is intire, 


Br. Abridg- and not ſeverable, and he cannot abridge his Demand, nor he cannot recover 


_— oh 53. the entire, according to his Demand; and therefore he ought to haye 
eee brought hy Writ of 5 Parts. Br. Brief, pl. 316. cites5 H. J. J. 


3 = 3 | 5 5 
the Canon - (e. d) Jure Patronatus. What. ¶ In General.] 
in ths Vande, 0 5 5 ; 7, Bs 
(wherewith 1. IT one Man preſents his Clerk to the Biſhop within the 6 Months, 
our Com- + 1 and another alſo preſents his Clerk; in this Caſe the Church is 


mon Law 1 . : 5 | 
doth herein LItigious, and the Biſhop may award this Yrit of Jure Patrona⸗ 
5 ) doth tus to Inquire to whom the Right belongs. CC 
ſignify a Per- „„ | 4 Eth | | 
—— who hath of Right in him the free Donation or Gift of a Benefice, grounded N upon the Bounty 
and Beneficence of ſuch as Founded, Erected or Endowed Churches with a conſiderable Part of their Re. 
venue. Godolph. Rep 178. cap. 16. S. 7. he, | | | : 5 
When the Ordinary inquires De Jure Patronatus, he makes Commiſſion to his Clerk to do it. Br. 
nare Impedit, pl. 12. cites 33 H. 6. 12. &c.— The Jure Patronatus is only for the Excuſe of the 
Biſhop. Br. Quare Impedit, pl. 12. | | . ; 8 
+ If ew Patrons, each pretending a Right or Title to the Preſentation, ſhall preſent one and the ſame Per- 
fon ſeverally to the Biſhop, to be Admitted and Inſtituted to the Church, the Biſhop cannot admit him 
generally, br muſt in his Admittance of the Incumbent admit bim Incumbent of the Preſentation only of one 
of them ; and it they make ſuch ſeveral Preſentations, claiming by ſeveral Titles, the Biſhop is to direct 
his Writ De Jure Patronatus, for that in ſuch Caſe the Church is become * Litigious, yet the Biſhop is 
not to award the ſaid Writ but at the Inſtance and Requeſt of the ſaid Parties. Godolph, Rep. 180 cap. 
16. 8.3 —8. P. Watſ. W 8yo. 405. cap. 20. cites Parſons Law. 100. cap. 13. * Br, 
Quare | 3 pl. 8. cites 21 H. 6. 44. S. 7. | | wh N 


Where two 2. This Writ iſſues out of the Chancery of the Ordinary. 34 Þ, 6. 
Patrons pre- . | 8 THE ; N EE 
Fur, the H. 39. Be Per Pope. 5 i 5 
ſhop is wont to decree a * commonly called Negotium De Jure Patronatus, (that is) a Day fxed and 
certain is appointed by the Biſhop to fit in the Church that is void, and a Monition decreed to be ſerved on 
the Patrons preſenting, and the Clerks preſented, then and there to be preſent to ſee Proceedings in 
the ſaid Buſineſs according to Law, to which End a Citation iſſues to 12 Perſons, whereof 6 of the Clergy 
and 6 of the Laity, all of the Neighbourbood of the ſaid vacant Church, to be then and there alſo preſent 98 
Way of an Inqueſt, and on their Corporal Oaths, to inquire on certain Articles then miniſtred to them, 
touching the Right of Preſentation to the ſaid Benefice. Theſe Articles conſiſt chiefly of theſe four 
Heads, viz (1.) bo laſ preſented to the ſaid Church when it was laſt void, as alſo for the laſt two or 
three Times when it was void. (2) Whether the Perſon or Perſons who laft preſented, or theſe laſt tuo or 
three Times or Turns, at the Time and Times of Vacancy of the ſaid Church, did preſent in his or their 
OWN mw Right and Title. (3) Whetker either of the Clerks now preſented be known or ſuſpecled of any No- 
torious Crime, or of Hereſy, Simony, Perjury, Adultery, or Drunkenneſs. (4) I hether either of the 
Clerks now preſented, hath given or promiſed, either by himſelf, or any other, for him and in his Name, 
or by or with his Conſent or Knowledge, ay Money or other Gratuity directly or indirectly, for obtain 


ing of bis Preſentation to the ſaid Benefice to the Patron thereof, or to any other who pre ſented = oe 


| * — — — 
— — > — — - — 


8 5 — — TY | 


Clerk, or cauſed him to be eſented. On which Articles, it it be found by the Ver 
Jury, that ſuch or ſuch of the ſaid Patrons was in the Poſſeſſi 
the Church was laſt void, 2 1 his xg to be admitted 
der it, that is, nothing to aftect him with, contained in the 3d or gth laſt precedent Articles. G : 
Rep 1-9. 180. cap. 16. Sect. 2.—S. P. Watſ. Comp. Inc. Svo. 422. cap. 12.8. P, Mal. Qua. Aan. 
169. cites Gibſ. Cod. 816. And ſays further, that the ſure Patronatus being awarded, is to be executed ac- 

coraing to the Forms of proceeding in the e ney Courts; That the Hiſbop, if he pleaſes, ma fit bimfelf as 
Judge; but that the uiual Way is by Commiſſion iſſued to his Chancellor, or to ſuch other Perſon or Per- 
jons as he ſhall judge proper; That a general Citation of all Oppoſers be alſo affixed to the Door of the va. 
cant Church in Time of Divine Service ; That there ſhall be a Citation of a Jury of 6 Clergy- 
men and 6 Laymen of the Neighbourhood, or of as many more as the Biſhop pleaſes, the Proportion 4 
ing obſerved of Clergy and Laity, that there be as many of one Sort as | | 


. nd 4 i the other; And thele are b 
to appear under Pain of Spiritual Cenſures, the Clergy of Sequeſtration, and the Laity 55 2 


cation; and if there be 6 of the reft are pronounced Contumacious, and the Court proceeds. 

That the Clergy and Laity, who are of the Jury, be ſworn to make Faithful Enquiry, viz. 1ſt. A 
Clerk, and then a Laym in ; The Articles or Heads of Enquiry are to be delivered to them, As, [beſides 
others mentioned above] Whether the Church became vacant, and if vacant, how it became ſo? Who 
hath the Inheritance of the Advowſon ? Who ought to preſent to the vacant Turn? With ſuch other 
Circumſtances as the Biſhop ſhall ſee Cauſe to inquire into; That the Parties or their Counſel 4p foe 
forth their Title, and produce their Evidences ; and that the Verdiet be given, either the ſame Day, er at 
ſuch Time and Place as the Judge ſhall aſſign. It 1 | | | 


dict of the ſaid 
ſon of the Preſentation at that Time, when 
ik there be no other legal Impediment to hin- 


| 3. The Biſhop ought ro make this Inquiſition at his Peril. | 34 I), 6, By. Nuga- | 
ib. PEW. as ee haun, pl. 3 
. Che Writ ſhall be ſued ar rhe Coſt of the Ordinary ; becauſe it is 57; Tha 
for his Excuſe, and tor his Eaſe, 5 H. ). 22. Per Brian; but KRevie in Quare 
contra. dots 3 e GST Unpedit che 
4 5, Contra 34 H. 6. er Oanby and 2 Dactars. 35 Þ. 6. 19. Per 1 = 
6, But it ſeems contra, becauſe the Ordinary is nor bound to award of i 
a Commiſſion to inqutre De Jure Patronatus Ex Officio, but at Church is, 
the Prayer of the Parties. 8 C. 4. 24. b. Per Curtam, 5 . 7. 20. 1 
b. Per Keble. 22 . 6. 30. Per Mark, | OY 8 N ** 
J. For when the Church is Litigiaus, he may ſuffer the Lapſe to by different 
incur without Inquiry. 34 . 8. 41 Cliria. 35 I, 6. 18, b. And if he Clerks be- 
hat be compell d to award it Ex Ockicio, then he ſhall never have P Preſence 
any Lapſe. 35 D, 6. 19. And by 34 W. 6. 38. it hall vg ar rhe Coſts Conendine 


: | | : | Contending 
ot the Parties; becauſe the Ordimarp 18 Judge in this Cale, Patrons, that 
5 | | | | the Ordi- 
nary is not bound to preſent any Clerk till he has awarded a Commiſſion to inquire of the Right of Pa- 
tronage, and this at the Coſts of ſome of the Patrons or their Clerks, and that if fix Months paſs they 
may make Collation by Lapſe. And per Cur. It ſuffices to ſay that the Church was Litigious, and ſhew 
how, as above, ard that the 6 Months paſy'd, and he made Collition by Lapſe, Judgment &c. without 
ſhewivg the other Matter above; for it is a good Replication for the Plaintiff to ſay that he required 
him to incuire De Jure Patronatus, and he refuſed; for then he i; Diſturber, and ſo his Plea good, and 
the other Mater is only Surpluſage; for it is only to excuſe the Biſhop when he is thereof accuſed. No- 
ta, Per ſudicium It was agreed that the Jure Patronatus fo2/l be ſued at the Cofts of the Party or his 
Cert, ard the Biſhop is not bound to be at the Coſts, for he 3s Judge in this Caſe; but where the Court 
vrites to the Biſhop to certify Baſtardy or Matrimony, or the like, there he ſhall do it at his own. 
Coſts; for there he is a Miniſter, Br. Quare Impedit, pl. 12. cices 33 H. 6. 12 & 32. 34 11. 6. 11. 38 
& 35 H 6.18. —S.P. Br. Colts, pl. 2. cites 34 H 6. 38. Be | 1 | 


. Tf the Ordinary be required when the Church is Litigious, to B. Neg. 
award a Jure Patronatus, he ought to award it, otherwile he is a c , k. 
Diſturber, 34 Þ. 6. 4. Jer two. J 8 
| 1 | | „ | uare Impe- 
| 1 pl. 12. cites 34 H 6. 11. 38. and 35 H. 6. 18. — Watf. Comp. Inc. 8 vo 191. cap. 12, Cites 34 
9. 22 D. 6. 30. It ts laid that the Party, at whole Suit dee the 
this Writ 25 awarded, ſhall name the Commitioners ; hut there ow * 
the Judges lay that is marzellous that he Gail aſlign his Judges. _ p pe- 
10. Ik one only preſents, pet the Biſhop may award a Jure Patro⸗ Hobart Ch. 
natugs. 21 I), 6. 44. 34 Y. 6. 40. 1 IJ. That tho 


6G- i I. If 
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but one be. II. It one only preſents, a Jure Patronatus may be awarded. 
jents, yet if 21 I). 6, 44. 


the bijl.o 

wake; Dili ef Fs Title, as in mary Caſes he may juſtly, being a Stranger to it, he may require Satis- 
faction by Jure Patronatus ; For, a Notatione Nominis, it doth not imply diverſe Parties, as a Juris Utrum 
doth, but is like a Quo jure. Ard therefore take the Caſe to be, that a Parſon Is deprived by the Ordi- 
nary, or reads rot his Articles, in which Caſes the Church is void, and yet Notice mult be given tg 
the very Patron for that Time, or elſe the Lapſe incurs not (which is inconvenient for the Church, 
ard a Prejudice to the Ordinary) how ſhall he row aſſure himſelf of a ſufficient Notice! for if he giye 
Notice to him that is not Patron for this very Turn, his Notice is vain, and the Patron perhaps knows 
not of the Deprivation, or if he knows it, needs not preſent without Notice given him. I hold, in this 
Caſe, his Way is to award a Jure Patronatus, with ſolemn Premonitions quorum Intereſt, and then In- 
quiry being made who is Patron, then to give him Notice; and if he preſents not within 6 Months, then 
the Ordinary may collate, though that ſhall not bind the very Patronf yet it ſhall excuſe from Diſtur- 
bance upon ſpecial Matter ſhewed, Hob. 518. pl. 391. in Caſe of Elvis v. Archbiſhop of York. 


If 2 bret 12. But if 2 preſent, there ought to be awarded 2 Jute Patronatus'g. 
ſexerallh, D. 6. 44. 3 | | 5 
there 2 Com- mY D + Te 7 | | . 
miſſons De Jure Patronatus ſhall be awarded ; And if the one be found Patron by the one and the other, by the 
other, there the Church is litigious. And if their Titles are not diſcuſſed with in the 6 Months, the Biſhop 
may preſent by Lapſe. Br. Quare Imgedit. pl. So, cites 21. H 6. 44. Wats. Com. Inc. Svo. 306 cap. 
20. Cites 8 C. Bur adds, That Sir Simon Degg makes a Quære whether the Biſhop in this Caſe may let 
the Church lapſe, and ſo collate ?Or whether he be not bound to admit one of the Clerks at his Election 
and cites Parſons Countellor 14. 1 0 „ . „ 


Jus Dis, 13. Ik the Ordinary admits the Clerk of him, for whom the Right is 
mars 07.05 tound Upon this Yrit, this ſhall excuſe the Ordinary; For he ſhall | 


Pa ron in his Hut be a Diſturber, tho” the Right in a Quare Impedic be alter found | 
Qiare In- kor the other. 34 DD. 6, 11. b. Per Prilot. 34 I), 6. 38. | UB > 


peat, but is 


— 


final even to the true Patron ſo far that he cannot impute Diſturbance to the Ordinary following that | 
Verdict. Hob. 317. Elvis v. Archbp. of York & al. Watſ Comp. Inc. Svo. 419. cap. 21. cites fame Cale:, 


Wa:!-Comp. 14. And if the Commiſſioners certify otherwiſe than is found before 
on — 28, them, yet it the Ordinary does according to the Certificate he is erculed 
chess C. 22 . 0. 30. er Mewton; For the Julue is between the Orvinaty 
| and Patron, which was the Certificate of the Commiſſioners. 
5 15. But if the Right be tound for the Patron upon this Writ, and the 
LARS Ordinary atter admits the Clerk of the other Patron, it ſhall be at his 
__— Pertl; For * he may well enough admit him, notwithſtanding the 
Commiſſion, and finding for the other. 34 . 6. 11. b. For it teenis 
that it is but for his better Information; But ſee 22 Þ, 6. 30. where 
the Drdinary alleges a certain Certificate by the Commiſſioners for 
a Patron, and the Plaintiff in a Quare Impedit, before the Big 
tried in it, traverſes that the Commiſſioners did not certity tie 
Bight tor the other Patron. 34 H. 6. 41. 5 5 
S. P. Br. 16. But when the Kight in this Writ is found for one Patron, am 
_ 15 the Ordinary admits the Clerk of the other Patron, ik it be alter 
9 H 6 Hound in Quare Impedit, that the Right appertains to the Patron for whom 
12, K 32. it was found in the Jure Patronatus, he ſhall be a Diſturber. 34 0.“ 
269-8. 11. 11. b. by Prifott, 9 55 | ond We ans ak fe: 
H. 6. 1875 Priſot. And though the Biſhop in going againſt the Verdict Chances to admit the Clerk af 
the true Patron, yet this will not excuſe him from Diſturbance in Quare Impedit by the Perſon for 
whom the Verdict was found; For it is no Plea to ſay that he admitted the true Patron's Clerk. Watt 
Comp. Inc. Svo. 419, 420. cap. 211. | | . 


en Otherwiſe it is where it is found for him who is preſented, 
binn is  Quzre whether the Ordinary may ſuffer Lapſe to incur after it is 


mitthe found for one in this Writ. It ſeems that he cannot; For 35 h. 
Clerk of 6. 19. by Priſot he ſhall not have any Lapſe after it is ound tor one; 
bim that is For he is“ bound toavmit his Clerk, 21 0. 5. 44, 45. 


found Patron 


19. Ti 


Co 


br the Inquiſition de jure Patronatus, if be preſents 
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gar DL — 


| after the Verdict, whether he preſ 
Commiſſion or not. Br. Quare Impedit. pl. $0. cites 21 H. 8 44 per Newton, Nr 
Wart!. Comp. Inc. 8vo. 405. cap. 20. | 0 . 


18. Jf it be found in this Writ for one Patron, the Ordinary ig Wat Cony. 


not bound to admit his Clerk without a New Requeſt made by the Inc vo 191. 


Clerk, and it needs not for the Patron to make a New Requeſt or 22> eites 
preſentation. 34 Þ, 6. 12. Per Curiam, | 1 


i "I | | | uare Im- 
pedit, pl. 12. Cltes 33 H. 6. 12. & 32. 34 H. 6. 11. & 38. 35 H. 6.18. — — In fuch Caſe S 
3s not bound to admit ſuch Patron's Clerk if he does not preſent him, and labour to have him admitted. 


Br. Quare Impedit pl 80. cites 21 H. 6. 44. Per Newton, Paſton, and other Juſtices. 


19. Ik a Diſturber preſents without any other, the Biſhop may in⸗ Warſ.Comp. 
*% | nc. ovo, 


quiire by the Writ. 34 0. 6. 40. 


1. XT HERE one hath an Arion of Darrein Preſentment, or of 


Lowe. - Watſ. Comp. Inc. Svo. 428, 429. cap. 22. 


cites S. C. | : | | 
It ſeemeth that the Defendant may ſuet his Writ as well as the Plaintiff, if the Defendant do ſuppoſe 
that the Biſhop will admit the Clerk of the Plaintiff pendant the Writ. F. N. B. 37. H) 


20. Bur if in the {aid Caſe it be found that another Stranger has 4 5** 


Cap. 21. cites 


Right, if this Stranger preſents within the 6 Months, the Ordinary ts 8 —— 
obliged to admit his Clerk But if he does not preſent within the 6 S. P. Br. 


dit. pl. 12 
cites 33 H. C. 
: | POT 7 4 
34 H. 6. 11. 38. & 35H, 6. 18. per Priſot. 


Poliths, then the Ordinary is obliged to admit the Clerk of the Ol⸗ Ware Impe- 


* — 


(P. d. 2) Ne Admittas. Lies for whom, when, and in 
what Caſes. 


: . f ee The Courſe 

Quare Impedit, depending in the Common Pleas and he ſuppoſes to ſtop | 

that the Biſhop will admit the Clerk of the Detendant pendant the Plea Strangers 

betwixt them; He may ſuea Ne admittas, directed to the Biſhop. F. N. B. from pre- 
(F) 5 W 2 = ET . | ſenting 

37 | 3 ts OY IT 3 VDenden te 

Brevi is, after e Impedit is depending, to ſue a Ne Admitias to the Biſhop, and if the Biſhop 

then admits the Cler 

lncumbravit, and thereby remove any that comes in hanging the Writ by whatſoever Title he comes in, 


and ſhall force him, who hath Right, to recover by Quare Impedit ; But if he ſues nor ſuch Writ, if 


then the [ncumbert of a Stranger ſhould come in by good Title Pendente Brevi, he ſhall bar him in Scire Tacias. 
and ſhill hold him our. Per Popham Ch. J. Cro. J. 93. Mich. 5 Jac. B. R. in the Caf: of Lancaſter v. 


2. This Writ of Ne admittas lieth for the Plaintiff 'in a Quare Impedir. & P. But not 
N | * f tiil the MWrit 


of Duare Im- 


5 ug be returned, and not Meſne between the Teſte and the Return in Bank; For no Plea is pending. 


r. Quare Impedit, pl. 124. cites 2 E. 4. 11. Per Moile. J. — Watſ. Comp. Inc. Svo. 428. cap. 28. 


3. Ne Admittas ought to be ſued within the 6 Months after the Avoi- Watſ Comp. 
dance; tor after the 6 Months he ſhall not have this Wrir, becauſe then Inc. So. 


: 8 'Y . 428. Cap. 28. 
he Biſhop may preſent tor Lapſe; And therefore it is in vain then for Cite; S C. 


to ſue this Writ, becauſe the Title to preſent is then devolved unto the & Regiſt. 


Biſhop; But the K ing may ſue this Writ after the 6 Months, where he hach Orig. 31. b. 


3 


2 Quare Impedit depending, or Aſſize de Darrein Preſentment, becauſe _ 


that Nullum occurrit Regi; But there is a Rule in the Regiſter, thus, 
Notandum eſt, quando Rex præſentat ut in ure Coronæ, tunc incurric 
ei Tempus. But this is not Law at this Day. F. N. B. 37 (F) 


3 


of any other pending that Suit, and the Plaiatiſf recovers, he ſhill have a Duare 
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S. P. Watſ. 4. Ne Admittas does not lie, if the Plea be not depending in the Kinyi 
2 5 Court by Quare Impedit, or Aſſiſe of Darrein Prefentment ; And there. 
oe | ve l ites fore tliere is a * Writ in the Regiſter directed into the Chief ſuſtice of the 
5. C. Common Pleas, to certify the King in the Chancery, if there be any 
Pleas depending before him and his Compamons by Wrir berwixr ſuch 
and ſuch Perſons &c. and therefore it ſeemeth the Writ of Ne Admin; 
ſhall zot be granted before the King be certified in the Chancery, that ſu} 
Pleas of Duare Impedit or Darrein Prefentment be there depending in th; 
Comma Pleas ; But yet the Writ of Ne Admittas may be granted out of 
the Chancery directed unto the Biſbop, that he do not admit Gc. before th 
King be certified in the Chancery, that fuch Plea of Quare Impedit, « 
Darrein Pteſentment is depending in the Common Pleas, and then the 
Party grieved may require the Ch. J. to certify the King in his Chances, 
that no ſuch Plea is depending there, and thereupon rhe Party grieve 
ſhall have ſuch Writ. F. N. B. 37 (H) 


* Writ to | 
the Biſhop = 
to admit a | 
Clerk is a 


Mera (Q. d) Vit to the Biſhop. At what Time it ſhall 


* 


+ | 8 { Wh 1 2 OT 
8 be granted. 
cites Dyer. ps 3 fb 1 | | 
Wat. Comp- x, P52 a Quare Impedit againſt the ÞIatron and Jncumbent, ka 
3 N E Mrit to the Biſhop be adjudged againſt the Incumbent upon his 
2-. cites Plea, yet Mrit ſhall not iſſue till the Plea between the Plaintiff and Pa. 


S. C that 4 tron be determined. 25 E. 3. 34. b. adjudged twice. 

the Elaint! | | | | 

ſhall not have Writ to the Biſhop until and unleſs it be alſo adjudged ag inſt the Patron 

: 3 Corp. 2, In Quare Impedit againſt two, if Judgment be given again 
ping Fro the one upon Nient Dedire, n Mrit to the Biſhop ſhall be granted 

$.C.-—If Againf the other, till the Plea of the other be determined; for he 

2 Defen- may forecioſe him of the Writ. 17 E. 3. 5. 

duants plea | BOS - | 

ſereral Bars in Quare Impelit, and the one is found againſt the Plaintiff, and the other with the Plain. 

tiff, the Plaintiff ſhall not have any Writ to the Biſhop. Tho' the Plea of one be tried firſt, and found 


for the Plaintiff, no Writ to the Biſhop ſhall be awarded till after the other Iflue be tried. Jenk 95 
: pl. 55. — Watt Comp Inc. Svo. 525. cap. 27. eites 8. C. | | 


3. Ik the King recovers in Qttare Impedit againſt J. S. by Nient 
Dedire, having another Quare Impedit pending at the ſame Time againſt 
the ſaid J. S. and W. N. he ſhall have Mrit to the Biſhop immediate 
ly, againſt J. S. upon the Recovery before the Plea in the other 
„ Merit determined, becaule thoſe are ſeveral Originals. x7 E. 3. 38. 
by 1 na 2 4. Bur if the Ring recovers againſt an Incumbent of a Provendary, 
| cap. 27 Gre; becauſe he claims of the Collation of the Biſhop of the Dioceſs, pet ifthe 
S C. King has another Quare Impedit againſt the Bithop alone of rhe ſame 
Provendary, no Writ to the Biſhop ſhall be granted againf the In⸗ 
dcumbent till the Plea be determmed between him and the Bilh9p, 
_ tho thoſe are ſeveral Originals. 25 E, 3. 47, adjudged. 
5. Before Writ iſſues to the N= Writ ſhall be awarded to the Biſhop 10 
inquire if the Church be void, and alſo of the Value of the Church, and if the 
6 Months were paſs'd, or not. Br. Quare Impedir, pl. 49. cices ) H. 4 
34. 36. On. 5 3 5 
Quare Impe- F In Quare Impedit againſt 2, Proceſs continued to the Diſtreſs at which 
dit againſt „ Day the oe appeared, and the other made Default, and Writ to the Biſhop 
__ 211 was awarded againſt the one, and the other compell'd ro anſwer by the 
| Quare Impedit, pl. 89. cites 14 H. J. 19. 


Default Opinion of the Court. Br. 
againſt the | 


one ; and Judgment was that he have Writ to the Biſhop and Damages for half a Year, Et ceſſet Execu- 
tio till it be tried againſt the other Defendant ; for otherwiſe this Execution againſt the one alone fh4ll 


— 
A 9s. 


Preſentation. 489 


abate the Writ againſt the others ; for he cannot recover the Preſentation againſt the others, when he 
has the Preſentation by the firſt Judgment; As in Treſpaſs againſt two, and it is found againſt the one, 


and he takes Execution againſt him, the Writ ſhall abate againſt the other. Br. Quare Impedit, pl. 1 
cites 20 E. 4. 1. and 6 re; 13. ga | Q Impedit, pl. 137 


* — 8 


7. A Man ſued divers Quare Impedits againſt the Biſhop, and he was S. P. Watſ. 
Mus- ſuit in all but one Writ ; the Defendant had nor a Writ to the Biſhop 1 
. F518 K 7 ä i | a : 
until that Writ was determined. F. N. B. 38. (R) cap 27. cites 
12 R. 2. 
Brief al Eve ſque 16. 


8. A. recover'd in a Quare Impedit againſt B. and C. and had Judg- Watſ. Comp. 
ment to have a Writ to the Biſhop. And a Writ of Enquiry of Damages Inc. e 
ified, Now the Detendants brought Error. And by the Court that gw S6 * 
Writ ſhall abate, becauſe ſudgment is not given upon the intire Record, 8 
and that a Writ to the Biſhop ſhall not ifſue 21/0 the Writ of Enquiry of the 
Value be return d, unleſs the Plaintiff releaſe the Damages; And that by 
the Court and all the Clerks. Noy 66. Mich. 39. 40 Eliz. C. B. The 
Biſhop of Glouceſter & al. v. Veal. 


r „ the 


— 


(R. d) Writ to the Biſhop. hat Court may award i. Ris. 


1. NE who hold Plea in a Franchiſe, cannot award a Mrit to 

5 the Bilhop. 11 D. 6. 3. 3 . 
2, In Wales a Mrit cannot be awarded to the Biſhop by the Juſtices Writ was 

there. 11 . 6. 3. 1 85 3 Es 8 "22 awarded to 

5 | | | | the Arch- 

 biſ:op of Camterbury, becauſe the Biſhop of St. Davids was Party; and it was aſſigned for Error for 
that the Juſtices of the Grand ry, * have no Power to write to him, they having no Power to puniſh 
him if he does not obey. And the Court doubred of that Point; but it ſeems prima facie, that they 
well may write to him; for it is n a Court of the King's, and a Quare non Admiſit lies, if he does not 
admit. But when they were the Marches in Wales, they had no ſuch Power; and for that Reaſon a 
Quare Impedit did lie in the adjoining Counties, but not ſo at this Day. But they would adviſe. Cro. 
C 342. Cort v. Bp of St. David's, Owen and Pritchard. —— Watſ. Comp. Inc. 8vo. 549. cap. 28. cites 
8. C.—— Jo. 4332. S. C. Judgment was affirm'd. Per tor. Cur.—Sid. 92. at the End of Nl inn's Caſe, the 
Reporter ſays it ſeems that the Grand Seſſions of North Wales cannot write to the Biſhop ; and that this 


= 


is the Reaſon that Quare Impedit does not lie there. 
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(8. a) Writ to the Biſhop. // ho ſhall have it. 


IRE TP 


1,72 Quare Impedit che Defendant ſhall have Yrit to the Biſhop, . Wal 
*I"iF ir be tound for him ; for he is Actor as well as the other, / 9 557 
5 Y. 6. 31. 18 E. 3. 15. b. hor | 3 15 ; 1 n cap. 26. ä 
2. Ina Quare Impedit, if the Defendant makes Title to himſelf and Watſ. Comp. 
a Stranger tu the Church, and afcer the Plaintiff is Nonſuited, yet the Inc. 8 vo. 520. 
Writ to the Biſhop ſhall be awarded only for the Defendant, and not 8 . 
tor the Stranger alſo, becauſe he is not nam'd in the Writ. 13 E. 3. 8 P. F. N. B. 
Brief al Evelque 20. :e. e N hr 
new Notes (a) cites S. C. And ſays, See alſo for this 11 H'6 8. where A. B. and C. Parceners brought 
a Quare Impedit againſt C. who ſever'd, and afterwards A. and B were Nonſuited; C. ſhall not have a 


Writ to the Biſhop without Title ſhewn, and yet on the Tirle ſhewn the Title would appear for the 
Plaintiff. See 13 E. 3. pl. 20 & 25. | ba 55 | 


N 
rr 


= FF 
... —i¼ũp RES IR. 


r 8 
: "+ 22 
rr 


3. Baron and Feme brought Dare Impedit, and the Feme died pending 
the Writ, yet the Writ remained good, and the Baron had Writ to the 
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—— * 


Biſhop 4s Tenant by the Curteſy. Br. Quare Impedit, pl. 67. cites 38 E. 


. 
1 4. The Incumbent ſhall not have a Writ to the Biſhop where his Pl 
: "8 4 is found for him, if the Patron makes Default, and will not plead. By, 


8. C. Encumbent, pl. 9. cites 7 H. 6. 36. 


0 0 1 . | 


* Ry 


11 d) Writ to the Biſhop for a third Perſon not Party. 
In what Caſes the Writ ſhall be awarded for a third 
Perſon not Party to the Writ. 


Watſ. Comp. 1. 12 An Aſſiſe of Darrein Preſentment between two Pen, ik (it be] 
Inc. 8vo. I found that neither the one nor the other has Right to preſent 
ep. but a 3d Perſon not Party to the Writ, the Writ ſhail be awarden 


(F) in the | | CN | | . | 
Note in the Marg. cites 5 E. 2. Darrein Preſentment 26 E. 3. 41 And adds, That therefore one can- 
not make Title to a Preſentment in Time of War.—F. N B. 39 (C) Becauſe the Writ is Quis Advocs- 
tioni ultimo præſentavit perſonam &c. And in the new Notes there (d) ſays, See Bracton 248. accord- 
ingly, where the Aſſiſe is taten Per modum Aſſiſe, and not Per modum Juratæ. And ſays, See allo 13 E. 
3. Brev. al Eveſque 20 by Aldred, and 17 E. 3. 22. by Wilby. e 


— 


— 


(U. d) In what Caſes the Ring ſhall have a Writ to 
the Biſhop, % he be] Not Party to the Writ, [o | 


tho' the Iſòue be not found for him. | 


Warſ. Comp. 1. Þ J2 Quare Impedit by the King, if the Iſſue be, Whether the 
_ King has all the Advowſon ot not, and the Jury finds, That he 
| — 4 8. GC has only a zd Part, but that now it is his Turn to preſent; tho the Iſſue 
Hob. 118, 1 19.18 found againſt the King, yet becauſe it appears that the King has 
pl 149. 500. Title, the Writ ſhall be awarded for him. Dich. 14 Ja. S. a0 log 
8 r betwen the King and the Biſhop of Reche/ter. Hobart s Reports 165. 
fand that Same Cale, For this Matter, which is found, is not out ok the Jſlue, 
theAdvow- | | BEE EL N 
ſon in Fee was preſentable by the King by 2 Turns contigucus, and by the Biſhop for the 3d Turn; and that 
the King's firſt Turn was ſatisfy'd by preſenting his Clerk, now dead, and that this is the King's 2d Twn, 
and concluded, If upon the whele Matter the Court doth judge, That the King was ſeiſed of the Ad- 
vowſon aforeſaid, ut de uno Groſſo per ſe ut de feodo & Jure, then the Jury found ſo; if not, then 
contrary. And tho' this Verdict did not find the Iſſue for the King, (for the Iſſue was to be underſtood 
of the whole Advowſon) yet becauſe it did clearly appear to the Court by the Verdict, and that not out 
of the Iſſue, that this Preſentation did of Right belong to the King, therefore the Court did award a 
| Writ to the Biſhop for the King, and to remove the Clerk of the Biſhop ; and to this alſo the Biſhop 


aſſented, which was ſo enter'd in the Record of the Judgment. Brownl. 164. S. C. 


Wy: 2. In Quare Jmpedit by the Univerſity upon the Statute, becaule 
7 529 J. S. was a Recuſant, if Defendant pleads in Bar, That J. S. was 
cap 25. cites Convicted fox a Recuſant, and that the Manor, to which this Ad], 
s.C ( appendant, was ſeiſed tor the King, for his Part for the RKeculancy, | 
— 4 DN and after the King granted to him the Manor with the Appurtenances | 
SC. by!“ &c. Upon which the univerſity comes and acknowleges the jIlea to 
Name of the be true. In this Caſe a Writ tall be awarded ta the Biſhop for the 
Univerſity Kling, becauſe nothing paſſed out of the King by the Grant without 


of Cam- .. namung the Advowſon, and fo the Right remains in the King. Mich. 
ridge v. the £ 7 5 


— an a — 
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14 Ja. B. Adjudg d. The Univerſity of Cambridge und 7/ake/ey's Biſhop er 


Caſe. PÞobart's Report's 169. S. C. Norwich. 


: 7 . | For where 
the Title to the King appears pon the Record, there the Court will award a Writ to the Biſhop for the 
King; but not where the Title to the King appears upon Evidence. 


z. If an Abbot brings Aſſiſe of Darrein Preſentment, and it is found for So in Quire 
the Abbor, and in inquiring of the Colluſion the Collu/ron is found, the Impedit be- 
King upon this Matter ſhall have Writ to the Biſhop Without other Pre- Crimp rr al 

„ 41 E. 4. 3. b. pl. 3. Per Chock | | mon Perſons, 
ſentment. 4 3. b. pl. 5. ; b e. 
Title, that the King has Right to preſent, he ſhall have Writ to the Biſhop without other WEE Bows, 
21 E. 4. 3. b. pl. 5. Per Chock. | | | 


4. In a .Onare Impedit * betwixt 2 Strangers, if there doth appear to Ibid. in the 
the Court a Title tor the King, they ſhall award a Writ unto the Bi ſhop po og 
for che King. + F. N. B. 38. (k) l 


| Dok ge? | 3 | „ „ 1 K. 4 2. b. 
Per Choke. + 11 H. 4. 51. Per Hankf. And fo it ſhall iſſue if it be found againſt the King in 0 Gan 


Impedit ; and yet if the Right appears for the King on a Special Verdict, he ſhall not have a Wh to 
the Biſhop. Rex verſus Epiſc. Roffen. See 4 Eli. 243. 16 H. 7. 12. F. Brief al Eveſque, 13. Bro. 
86. 44 E 3.10, Stamf 95. a. ——— 4 Br. Brief al Eveſque, pl. $. cites 8. C. & P. Per Hank. and 
Hill. But Culpeper Contra. And Brooke makes a Quzre. e ö 
* 8. C. cited by Walmſley. Le. 63, 64, pl. 84. in Caſe of Beverley v. Cornwall Mich. 29 El. 
and ſaid, Thar the Judges ſhall in no Caſe reſpect the Title of the K ing being a Stranger to the Writ, 
but where a Title appears for him upon the || Pleading or otherwiſe within the Record, and fo is 11 H. 4. 
224. [7 I. b] by 0 But if a clear Title for the K ing be confeſs d by the Parties upon Pleading, a 
Writ to the Biſhop ſhall iſſue for the King. So if ſuch Matter appears in Evidence &c. the Land is ſeiſable 
into the Hands of the King. — || S P. per Doderidge J. Mo. got. cites 33 H. 6. 34. 16H, 7. 12. 
it H. 4 71. b. pl. 7. F. N. B. 38. (E) = | | | 
Hobart Ch. J. ſaid, That the King has a Prerogative, that where clear Title appears for him, Writ to 
the Biſhop ſhall be awarded for the King Bur he ſaid, This is to be intended where his Title appears 
by the Confeſſion of the Parties, or by Title without Dithculty or Queſtion ; for upon Nihil dicit Writ 
ſhall nor iſſue for the King, nor upon Title appearing by Evidence tothe Jury, as was held in the Cate 
of the 8 of 1 v. Walyrave and Paxley, But if it appears upon the Record of 
the Pleading, or by the Confeſſion of the Parties, the Writ ſhall iſſue for the King; otherwile, no. 
Mo. 904. in the Cale of Colt and Glover v. the Biſhop of Coventry and Litchfie le. 
Is. C. & P. Arg. and cites 21 E. 3. 30. and 12 Hf. 7. 12. But where the Title a pearing was only 
Matter of Fact ſuggeſted by Plea of the Attorney-Genera] in a Writ of Error — of a Judgment, 
the Court held, That the Plea ought to be rejected for that Reaſon of its being Matter of Fact only, and 
eſpecially in this Writ of Error, the Judgment being given in C B. and Execution for the Damages be- 
ing given in the Caſe, and increas'd by the Starute of 3 H. 7. which is not to be cſtopped, or the Parties 
to be delay d by ſuch bare Surmiſes, not being grounded upon any Matter of Record. And after further 
Argument by Counſel all the Court Seriatim deliver'd their Opinions, That the Pleading is merely void, 
it being upon a Surmiſe, and without any Record ſhewn. And that there ought to be a clear Right and 
Title apbear for the King, and confeſs'd by the Parties in Pleading or oil ercuiſe fully apparent; For it not, the 
Court ought not to award a Writ Ex Officio for the King. Cro. C. 192. pl. 4. Mich. 16 Car. B. R. 
Reſolved by all the Juſtices of B. R. in the Caſe of Yates v. Sir ſobn Dryden & al. — The Caſe was 
this; A Quare Impedit was brought by A. B. and C. againſt Y. and the Biſhop of P. 11 which V. the 
Incumbent pleaded, 'I'hat he <vas Parſon Imparſonee 1 the Preſentment of the Kine, to whom he derived a 
Title as ſerſed in Fee of an AdvowTon in Groſs. Upon Iſſue join'd, a Verdict <vas found for the Plaintiffs, 
which likew1ſe found the ſeveral Points of the Writ. The Plaintiffs had Judgment to recover, and a Merit 
awarded to the Biſhop to remove the Incumbent, and admit the Clerk of, the Plaintifts; and likewiſe Tudg- 
ment of Damages for Half a Year amounting to 100 l. The Defendant brought a Writ of Error; and 
_ pending that Writ, the King brought a 1 of Right of Advowſon; And by Motion to the Court, the 
Proceedings upon the W rit of Error were ftay'd "till the I rit of Rizht ſhould be tried. "Thercupon a Special 
Lerdict was found contrary to the Verdict in the Quare Impedit. After this Verdict one of the Tenants died. 
The Counſel for the King inſiſted ſtrongly, That the Verdict in the Writ of Rightof Advowſon (being 
2 Writ of the higbeſt Nature) ſhould control the Verdict in the Quare Impedit; and the Verdict in 
Quare Impedit found, G e. Ellis, who was alleg'd by the Defendant in the Quare Impedit to have 
been admitted, iuſtituted and inducted Ad Eccleſiam Prædictam ad Præſentationem dictæ nuper Regins 
Elizabethæ modo & Forma prout the Defendant had alleg'd, was not fo admitted &c. and the Special 
Verdict in the Writ of Right found, That the ſaid James Ellis was ſo admitted &c. ad Eccleham Præ- 
dictam ex Praſentatione dictæ nuper Reginæ, which being a more high Action, and expreſly contrary 
to the former Verdict in the Quare Impedit, deſtroys the Plaintift's Title ; for the Qaeen had gained 
Right againſt all by that Preſentation, but him who had the very Right; and tho' the laſt Jury had 
found, That the Queen had Minus jus habendi Præſentationem, yet foraſmuch as the Queen preſente4 
ſhe had gained the Poſſeſſion ; and then had Majus jus than he who had not any Title; and it appears 
not that the Plaintiffs have any Title, and therefore pray'd a Writ to the Biſhop. The Court held, 
That the Verdict in the Writ of Right being but a Special Verdict it does not appear (if the Writ had 
not abated by Death) whether Judgment ſhould have been for the King or for the Defendants, as this 
Caſe is; And no clear Title appears; for by the Death of one of the Tenants the Writ of Right _ 


_— „ 
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ard the 2d Verdict not in Force; And that there is no ſuch Contrariety appears by the Verdict; for the 
2d Verdict, if it had been in Force, is no concluding Record, but only an Evidence, which may well 
be contradicted. But they all reſolv'd, That tho' the Verdict had been in force, and had been to the 
contrary, yet being in this Court by Writ of Error, which.was only to affirm or reverſe the Judgment 


in C. B. they would affirm the Judgment, and that there was not any Error therein; which they did, 
and awarded a Writ to the Biſhop. Cro. C. 585. Trin. 16 Car. Dryden & al. v. Yates & al. And 
Ibid, 589. Mich. 16 Car. B R. Yates v. Dryden & al. | BB 


5. In a Quare Impedit the Iſſue was, If the Advow ſon was appendant 
to the Manor of D. or in Groſs; and the Jury found, That it was append. 
ant; and further found, That the Queen had Right and Title to preſent, 
tor the had preſented at the two laſt Avoidances. And Per Anderſon and 

Periam J. It it appears unto the Court upon the Phading, that the King had 
Title to preſent, the Court ſhall award a Writ to the Bithop tor the Ning; 
bur here appeareth no Title tor the Queen upon the Pleading, bur only 
pon the Verdict, fo as the one Part or the other may anſwer to it; And 
becauſe the Jury found for the Plaintiff, the Title found for the Queen 

| ſhall not be reſpected, but as meer Nugation and Surpluſage; for the ſame 
was out of their Iſiue and their Charge; and it is no more than if one 
comes into the Court, and informs us of any Title for the Queen, there 
the Court ought not to regard it. 1 Le. 323. pl. 455. Trin. 31 Eliz. C. 

B. Norwood v. Dennis. SP TY PD eh” 190 RE 
6. If in Quare Impedit by the King the King and Party are at Iſſue, 

Which is found againſt the King, and Title appears for the King by Nient 

dedire of the Party, yet the Court ſhall nor adjudge tor the King. Other- 

_ wiſe it is where the Party confeſſeth the King's Title. Cro. J. 216. Hill, 

| 23 B. R. The zd Reſolution in the Caſe of Cumber v. the Biſhop 
of Chicheſter and Green. 5 


3 — 


8 (X d) Writ to the Biſhop evithout Title. In what 
Fel. 5% . E Caſes. 5 


S. F. Br. . 12 a Quare Impedit, tf the Writ abates by Pleading of Mit- 
— noſmer of the Plaintiff, the Detendant ſhall not have any Writ 
26. cites to the Bithop, 31 . 6. 15. EK: 3 8 | | 

Watſ. Comp. Inc, 8vo. 522. cap 27. cites 8. C. — S. P. 7 Rep. 27. b. cites F. N. B. 38. (I) 


7” any Writ to the Biſhop, 31 Þ. 6. x5. 


26. cites 8. C. — F. N. B. 38. (M) —— S. P. Wat. Comp. Inc. Bvo. 522. cap. 27. Cites 8. C. - 


5 es 1 3. So if the Writ abates for Inſufficiency, the Defendant ſhall not 
Brief a E- have any Writ to the Biſhop, | r 


S. P. Br. 2. So if Defendant pleads Miſnoſmer of himſelf he fhall not have 


26, cites 31 H. 6. 15. F.N.B. 38. (M) — If it abates for falſe Latin, or for Want of Form; 15 
as Nominare for Præſentare &c. the Defendant ſhall not have Writ to the Biſhop. Br. Brief al Eveſque, 
pl. 10. cites 14 H. 4. 11. Per Hank. clearly. — S. P. But the Plaintiff may have a new Writ | 


Quare Impedit. Watſ. Comp. Inc. Svo. 451, 452. cap. 27. cites 3 H. 6. 3. 31 H.6: 15. F. N. B 38. b. 
38 Aſſ. 9.7 Rep. 27. Sir Hugh Portman's Caſe. e | : 

But if the Defendant pleads in Abatement of the Writ by Matter in Fact, he ſhall not have Writ tothe 

Biſhop, if he does not make Title. Br. Brief al Eveſque, pl. 9. cites 12 H. 4. 11. Per Hull ckarly. 


S. P. Br. But if the Writ abates for Default in the Count, the Defendant 
. walt have Mrit to the Biſhop. 3x Þ. 6. 15, 63] 
26. cites 8. O. Watſ. Comp. Inc. 8yo. 519. cap, 27. cites S. C. 


5. n 


*.. 
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5. In a Quare Impedit againſt diverſe Patrons, if t War = 
becauſe one of the Detendants was dead before the W W 06 U00E. « ** kc, n 
Delendants ſhall have a Writ to the Biſhop, 11 0. 6. 53, 41. 2.27: 


cites S. C. 


Preſentation. 


6. Jn a Quare Jinpedit againſt Patron and Incumbent, if the FN. B 38. 


Patron makes Default, and the Plaintiff and Incumbent are at Iiiue upon (H) S P. 
Plea in Abatement of the Mrit, (ſcil.) Whether the Plaintiff was made ” = there in 
Knight after the laſt Continnance, and found for the Dekendant, the 1 N 
qIrit ſhall abate, but Oetendant ſhall not have Writ to the Biſhop, ber Cur.” 
* 1 ID, 6. 37. b. Adjudg'd. | 0 | ce contra it 


had appear'd and the Incumbent made Default, [and ſays)in 5 H 6. 37. 14 H 4. 16. upon 8 a 


Incumbent aWrit was awarded to the Biſhop.—*Br. Brief al Eveſque, pl. 30. cires S. C. rh ITS. - 
and Incumbent were ar Iſſue, but takes ro Notice what the Iſſue e Wat. Comp e =o 
cap. 27. cites 8. C. — S. P. Br. Brief al Eveſque, pl. 13. cites 7 H. 6. 15. where the Writ Was — 


without Writ to the Biſhop by Advice of the Juſtices of both Benches, 


7. But if ſuch Plea had been found for the Patron he ſhould have War. Comp | 
h | 85 Inc. Svo. 


521. cap. 27, 


Writ to the Biſhop, Brook Brief al Eveſque 3ö. 
| | PREY Cites S. C. 


8. In Quare Impedtt tor the Church of D. if Defendant ſaith, No Br. Quare 
ſuch Church within the fame County, the Plaintiff ſhall have a Mrit to Impedit, pl. 
the Biſhop. 8 Þ. 6. 37. 9 Þ.6. x7. Curta, Contra 45 E. 3. 6. f ce 
Inc. Svo. 520. cap. 25. Cites S. C. For this can be no Damage to the Defendant ; for the ny 
to the Church named in the Declaration; and if there be no ſuch Church the Plaintiff can have no Fruit 
or Advantage by this Writ; and if there be ſuch a Church the Defendant has no Prejudice ; for he is 
ſo far from claimingTitle to that Church that he knows nothing of it. Quære. Br. Brief We e 
8 P. eites 9 H. 6. 16. ä 5 | * | 


9. Ik one Tenant in Common brings Quare Impedit againſt the Watſ Comp. 
other, and this appears in the Count, und the Detendant demands Inc vo. 523. 
Judgment ot the Count, becaule it appears thereby that they are 8 7 2 Ci 
Tenants in Common; whereupon the Court abares it, yet the De- 526, 52- © 
fendant ſhall not have any Writ to the Biſhop, becauie he has not cites . C. 
made Title; for tho it appears by the Count, that the Oetendant | 
has Right to the Advowſon, yet this is in Common with the Platn- 

llt, 1 5 w 1 ought to have the WMrit. 20 E. 3. Quare Impedit 

63. Adzudg d. 3 | 555 | 

10. But in Qua. Imp. ik the Plaintiff counts, and Detendant Waſ Comp. 
demurs upon the Count, And it is adjudged 11 the Plaintiff up- _ Svo, 
on the Count, upon the Batter, a Yrit thall be granted to the De: Ae, 8 C 27: 
fendant without making of any Title, becauſe upon the Count the 151. 524 
Title to the Oefcndant appears. D. in 28 0. 8. 24. S. 153. is cited cap. 2;. cires 
a Judgment in Mich. x H. 8. Rot. 5379 — S. C. 

11. In a Qua. Imp. if the Detendanc makes Default at the grand See (Y. d) 
Diſtreſs, the ome ought to make Title to the Patronage. D 
El, 241. 48. 0 done. | | h 42 A. | 

= (N) — If 


the Defendant comes not at the Diſtreſs returned in Quare Impedit, the Plaintiff ſhall have Writ to the 


Notes there. 


Biſhop without Title made, and this by the Statute ; Quod Nota. Br Brief al Eveſque. pl. 2. cites 
23 H. 6. 1.—— —But Hob. 163. in Caſe of Colt + Glover d. the Biſhop of Coventry &c. ſays, 


That in a Quare Impedit both Plaintiff and Defendants are Actors one againſt the other, and therefore 


the Defendant ſhall have a Writ to the Biſhop as well as the Phinriff, but not without a Title appearing | 


to the Court; and therefore if the Defendant never appears, yet the Plaintiff muſt make out a Title 
for Forn's ſake, and ſo muſt the Defendant if the Plaintiff be Nonſuit. Rang 


12. He who pleads to the Writ in. Quare Impedit, and does not make S. P. Br. 


Title, ſhall not have Writ to the Bithop ; Quod Curia Conceſſit. Br. * f 
Quare Impedit, pl. 31. cites 43 E. 3. 24. | . 
— 3 — — eee 
Hill ——-S. P. Ibid. pl. 1 50. cites 10 H. 6. 48 P. Br. Double, pl. 23. cites 43 E 3. 25. ——- 
F. N. B. 38. in the ne- Notes there (W. W) cites 8. C. . 1 
| | | PI 5 | 1 Wrkans 
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8 P. Br. Brief 13. Where Plaintiff in Ouare Impedit is eſſoigned which is adj 
al Eveſque, 5. and at rhe Day it is found that he had Attorney in Court not eſſoigned, the 
Pl. 11. des S. Defendant ſhall have Writ to the Biſhop. Br. - Quare Impedir, pl. 3 

Br. 2 a a Pe 3 P 58. 
Eſſoign, pl. cites 14 H. 4. 12, 13. 
6. cites 


.F. N. B 38. (L) in the new Notes there (h) cites S. C. 


ourned, 


do in Caſe 14. In Quare Impedit, the Sheriff returned Nihil to the Summons, At. 
of the King achment and 1 3 Writ to the Biihop ſhall iſſue zHorgh no Writ h 
| phy (Lag ſerved. Br. Brief al Eveſque, pl. 15. cites 21 H. 6. 56. 
Contra per N : > | 

Martin and Strange J. Ibid. pl. 24. cites 11 H. 6. 3. 


But it is ſaid, 15. In Quare Impedit the Plaintiff was nonſuited, and the Defendant 
u N en- by Advice of the Court made Title De bene eſſe before he could have Writ to 
fo The Biſbep. Br. Brief al Eveſque, pl. 2. cites 33 H. 6. 1. 
in his Bar | | ws A Pd ein 2 

2 Plaintiff after this bad been Nonſuit, there the Defendant ſhall have Writ to the Biſhop without 
other Title. Br. Brief al E veſque, pi. 2. cites 33 H. 6. 1.— I the Plaintiff is Nonſuited af ter /ppear- 
ance and before Count made, yet if the Defendant will make Title to himſelf, he ſhall have Writ to 

the Biſhop. Br. Brief al Eveſque, pl. 21. cites 14 E. 4. 9. HE. „„ 


16. Quare Impedit again/? tuo, the one is effoigned, the Plaintiff mad: 
Default, and the other Detendant made Title, and pray ed Writ to the Bi- 
ihop; he ſhall have it. Contra it ſeems if he will not make Title. Br. 
Brief al Eveſque, pl. 19. cites 38 H. 6. 14. e ee 
If QuareIm- 17. Quare Impedit againf# two 3 Proceſs continued till the Diftreſs, at 
pedit is which Day the one appeared, and the cher made Default; And by the 
: —_ Opinion ot the Court, Writ to the Biſhop ſhall iflue againſt him who 
"4 one makes made Default; and the other ſhall be compelled to an{wer, Br. Brict, 
Default at al Eveſque, pl. 1). cites 14 H. 7. 19. | 
the Grand „ . 3 i : | | wo „ 
Diſtreſs, and the other pleads in Bar, Writ to the Biſhop ſhall be awarded for the Plaintiff by the Sta- 
tute of Marlbridge cap. 12. without Title made; and it the Bar pleaded by the other Detendant be 
found for him, he alſo ſhall have Writ to the Biſhop ; and theſe two Perſons being upon theſe two 
Writs admitted, inſtituted and inducted, ſhall try their Right in Aſſiſe or Treſpaſs. Jenk. 95. pl. $5. 
—— — — Wat. Comp. Inc. 8Svo. 525. cap. 27. cites S. C. Watſ. Comp. Inc. Svo 526. cap. 27. cites 
S. C.—— Watf. Comp. Inc. 8vo. 492. Cap. 26, Cites S. C. 8 | 15 


Br. Error, 18. In Quare Impedit, the Plaintiff” recovered by Default, and the 
py 36. cites PJaintiff appeared by Attorney, who had no Warrant, and after the Fuds- 
8 ment was reverſed in B. R. by Writ of Error for this Cauſe ; by which the 
Defendant prayed Writ to the Biſhop, and could not have it without 
making Title. Br. Brief al Eveſque, pl. 20. cites 1 H. J. 13. 
19. If the Sheriff returns upon a Quare Impedit, Ouod Ouerens nom in- 
venit Plegios, then the Plaintiff may find Pledges in the Common Pleas, 
and ſhall have a new Quare Impedit in the Common Pleas ; aud if the 
Sheriff return upon that Writ Zarde, and the Detendant appear, and the 
Plaintiff be called and appeareth not, the Defendant ſhall not have a Writ 
to the Biſhop, becauſe that no Writ is ſerved againſt the Defendant. F. 
N. B. 38 (O0 0 r F 


1 AE Ig 4 1 ** "2 


” 2 * a * —— 


See (R. q) (V. d) Writ to the Biſhop on Title made. Upon what 


Plea. 
Vel. x. IF the Defendant abates @ Qua. Imp. becauſe the Church was 
cap. 27. cites full of the Preſentment of the Plaintiti himſelf betore W rit purcha- 


ted, 


- CUT- ww 


vant ſhall have Wit to the Biſhop upon Title made 
_ pereinptory to the Plaintiff, Co. Sir Hugh Portman, 27. b. though $4 cites 22 


ſhall not have U9rit to the Biſhop without t 
| b. 11 I), 6. 8. 2 I), 3. 6. Per Curiam. 11 85 1 5 


"not be ſuifered, 11 h. 6. 8. judged, | 
be one of the (Plaintiff,). A one of the Defendants be one of the Parties; For it was brought by 


4 


tothe Inqueſt. Contra, where | ; : | 
Notes . (e) cites 16 E 3. Brief al Eveſqne 18. See 8 E. 2. Quare Impedit, 168. 16 E. 3. Pl. 17. 13 E 


3. pl. 19. Brief al Eveſque 19. See 2 H. 4. 1. accordant to the Diverſity. 


| wid not Have Damages, and upon this he had Writ to th 


_— A * 
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_ ** 


d, be ſhall not have Writ to the Biſhop upon Title made. 1 br. 


2. If the Defendant abates the Brit for falſe Latin, he ſhall nog AA 


have Writ to the * Biſhop upon Title made. Co. 7. Hir H. Portman, "T3", 


27 b. Contra 13 Þ, 4 7. Br. Quare 
| ; LOVIN: Impedit, pl. 
56. cites 4 H. 4. 10, 11. per Hanke 8. P. F. N. B. 38. [H] 


(2) If the Plaintiff be Nonfuired * after Appearance, the Dos bs 
or t 18 8 mpedit, pt. 


it be within the 6 Months. Br Prier 
| f | ETC OTTER | — al Eveſque, 

pl. 16, cites 8. O & if the Plaintiff diſcontinue his Suit.) Rep 27. b cites Hob. 138. — Tho? 
it be before any Count made, yet if the Defendant will make Title he ſhall have Writ to the Biſhop. Br. 
Quare Impedit, pl. 136. cites 19 E. 4. 9. wales ome I W. e Biſhop. Br. 


3. [So] if the Plaintiff be nonlutted in a Quare Impedit, alter Wer Comp 
the Detendant has pleaded in Bar, the Defendant all a lc d 
tothe e 6 C. . % on INT 


319. cap 27. 
. Tf the laintiff be Nonſuited in a Qua. . n 5 Arg | : 


broke's Caſe, 


3 Quare Impedit, pl. 84. cites 22 H. 6. 44, 4.— Br. Brief al Eveſque, pl. 16 cites 8. C. — 


F. N. B. 38 [K] 


5. So upon Nonſuit, Deſendant ſhall not habe worit to the Bf * Orig. i 


5 ſhop without Title made, tho he cannot make Title, becauſe one of Detendant.) 
the * Patrons ts Jlaintif; Becauie he held in Coparcenary, fo that if F271. 


ſhould make Title it ſhould be contrary to the Action, which thail . C 4. 


and there it 


is, tho' he 


2 abainſt 2, becauſe they held in Coparcenary, ſo that if he ſhould make Title, it would be contrary to his 


= Action, and vet the Opinion of the Court was as above. Br. Brief al Eveſque, pl. 25. cites S. C And 


Brooke ſays, Quære, If be may not make Title bya range Name, and then it aids the whole Matter. 


6. Ik at the Diſtreſs rettrned Defendavt makes Default, the Iolain- But F. N. B. 


tiff ſhall not have wort to the Biſhop without Title made 10 P. 6. e 


Defendant 
gs er A EE e eee 1 1 | WEN 
at the Diſtreſi returned againſt him, the Plaintiff ſhall have a Writ to the Biſhop, witl o it making 
| do fe in he New Notes by. ſays, That it ke appears at the Grand Pitreſs and after 
ue, 4 Frit to the Biſhop. 13 E. 3. Briet al Eveſque 19. 


+ b. 
ar 

Title en 
makes Default, a Diſtringas ſhall iflue, 


then a Writ to the B 


and altho' Ni be returned on every Part of the Proceſs, wiz. on the Summons, Attachment, and Diſtreſs, 7 


yet the Plaintiff ſhall have Writ to the Biſhop. 12 H. 4. 4, 21 H. 6. 50 11 H. C. 3. | 


| .. uare Impedit the © N rr y Tue, and after jade Defauut, and a rit was awarded unto 
the Eiſhop for the Plaintiff. F. N. B. 38. (87 . F 
If a the Diftringas returned againſt the Defendaity he comes, and Das Day by the Prayer of the Parties 


and afterwards males Default; The Plaintiff ſhall not have a Writ to the *Biſhop, but a new 
Diftringas. F. N. . 38. 645 | - Note, The Defendant came at the Grand Diſtrefs, and pleaced 
he comes not at the Pone per Vadios &c. F. N. B. 38 (T) in the New 


He that will have Writ to the Biſhop for Default ſhall make Title. And nota, that the Plaintiff can. 
not releaſe his Damages in Quare Impedit before they are taxed; Bur it was recorded that the Plaintiff 


* 0 


7. Ik z bring Qua. Imp. ud after 2 of them are nonſuited, yet w_ Loy. 


the Defendant chall not have any Writ to the Biſhop; For perad- 5 cap 27. 


venture the 3D has the Right, 12, R. 2. Briet al Evelaue. 16. 4 1 F cites S. C. 
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War: Comp. 8. Ika Man brings 2 Writs of Qua. Imp. and atter is nonſuited in 
nc. 8vo. 


one, pet the Defendant ſhall not have any Writ to the Biſhop upon 
dne S E. — this tho he makes Title, 12 R. 2 Briet al Eveſqe 16. EM 
9. Quare Impedit by the King againſt the Prioreſs of D. and A. B. the 
King made Title by Voidance during the Tempcralties in his Hands ; The 
Prioreſs ſaid, That Ne voida pas Tempore Vacationis, Priſt; and the other 
e contra, and A. B. ſaid, That he is in as Parſon Imparſonee of the Preſentment 
of the old Prioreſs W if Writ lies againſt him, by which the 
King ſhall have Writ ro the Biſhop againit him, and 7 Executio 
n the Iſſue be tried between the others. Br. Brief al Eveſque. pl. 
10 31. 24 E. 3. 34. 8 1 h 
But where 5 18 Ih n Impedit againſt 2, the one as Incumbent, and the other as 
— Incum- Patron, the Incumbent intitled the King by a Ward, and the Church voided, 
ans ite King and the King preſented him, and the Defendant made other Title, and the Plain- 
has another tiff was demanded, and did not come, and therefore, per Hank. Hill, and 
Juare Impe- Culpepper, the Defendant who has made Title, to which the Plaintiff 
: - yoo has not anſwered, ſhall have Writ to the Biſhop. Br. Quare Impedit. pl. 
Plaintiff of 39. Cites 14 H. 4. 15, 116. 5 
. [this Veid ante | | | . WELL | 2 BY 
and prays Writ to the Biſhop, that he may be admitted notwithſtanding Reclamation of the Plaintiff, 
this ſhall not be granted; For the Plea of the Incumbent is not to have Mrit to the Biſhop but only to excuſe 
himſelf of the Tort. Brooke ſays, And fo ſee to 3 the Plea of the Incumbent is which is given 
to 7 by the Statute, and who ſhall have Writ to the Biſhop. Br. Quare Impedit, pl. 59. cites 14 H. 4. 


If the De- 12. Where the Defendant pleads an in/ufficient Plea, the Plaintiff fall 


fendavt have Writ to the Biſhop, Br. Brief al Eveſque. pl. 1. cites 9 H. 6. 16. 
pleads to the | | | 


Writ in Quare Impedit, he ought to make Title; For otherwiſe he ſhall not have Writ to the Biſhop, 
per tot. Cur. quod nota. Br. Brief al Eveſque. pl. 3. cites 43 E. 3. 25. : £ 


—— ere 


(Z. d) YVhat ſhall be ſaid a ſufficient Title. 
” Watſ. Comp 1. 


12 N Quare Impedit againſt 2, one pleads that he does not claim 
_ 8 2. 1 Kc. bur conveys a Title to the King, who preſented him, and 
cites S. C. the other makes Title. If the Plaintiff be afterwards nonſuited, 
| the Prelentee ſhall not have a Writ to the Biſhop ; For what he 
leads was but in Excule of the Tort, and not to have Wit to the 
iſhop, but the other ſhall have the yrit. 14 . 4. 16. 
F N.B.;3s. 2. In a Quare Jmpedit againſt rhe Biſhop and others, if the others 4 
(J)cites S. make Default, and the Biſhop appears, tho” the Hlaintiff ſhall not have 
AFretgue, Writ to the Biſhop againit the others, who make Default without 
- pl. 23.cires Citle, pet if he counts againſt the Biſhop, this ſhall be a ſufficient | 
aln- | | PEE Er; „5 Ter 3 
iff ee have Writ to the Biſhop without making Title, but the Title in the Declaration ii ſufficient 
Br. Quare Impedit, pl. 1 50 cites 10H 6. 4. F nl n+ 


\ 


(A. e) 
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— 


(e) Writ to the Biſhop. Upon what Plea it ſhall 
be granted, | 


* 12 Quare Impedit, if the Defendant faith, That. Ne Diſturba Watſ. Comp, 


pas, the Defendant ſhall have Writ to the Biſhop, 17 E. loc. 810. 58s. 


2 cap. 27 Cites 
3. 71. 8 8. — 

| | | 94 | S. F. Br. 
Brief al Eveſque. pl. 14. cites 21 H. 6. 45. ——— pl. 22. cites 21 E. 4. 65. S. P. Where the 
King was Plaintiff. Br. Quare Impedit, pl. 48. cites 7 H. 4 32. And Brooke ſays, That fo it ſeems 
that this Plea will only fave the Defendant his Damages, S. P. Br. Brief al Eveſque pl. 
4. Cites S. C. Some held, that tho' the Patron pleads this Plea of Ne Diſturba pas, yet this ſhall 
net conclude the Biſhop, but that he ſhall ſay, that be preſented, and his Title <vas feund ly Jure Patronatiu, 
and he preſented his Clerk. Br. Quare Impedit, pl. So. cites 21 H. 6. 44. 5 


In Quare Impedit, the Plaintiff made Title by the Iſſue of the youngeſt Daughter, the Defendant made 


Title as Tenant by the Curteſy by Marriage of the eldeft Daughter ; To which the Plaintiff ſaid, That Ne 


Diſturba pas, by which the Defendant had writ to rhe Biſhop, in as much as the Plaintiff relinquiſhed 

his Title, Br. Brief al Eveſque, pl. 29. cites 5 H. 5. 10. — Br. Quare Impedit, pl. 62. cites S. C, 
Ne Diſturba pas, is, in Effect, the General [ſue in a Quare Impedit, and every Defendant may plead ir 

without more; Becauſe it is only a Defence of the Wrong with which he ſtands charged, and leaves 

the Plainti fis Title not controverted, but in Effect confeſſed, and therefore upon that | 

may Pon ey a Writ to the Biſhop, or (at his Choice) maintain the Diſturbance for Damages. Hob, 

162. in the Caſe of Colt and Glover v. Biſhop of Coventry and Litchfield, | 


2 Ina Quare Impedit, if the Defendant ſaich, that pending the Watf. Comp. 


Writ the Preſentee of the Plainritt is admitted, inſtituted, and industed 1<Sv0-521- 


by the Bithop, the ]?laintiff ſhall have a Writ to the Biſhop, Becauſe 8 
he does not deny the Oiſturbance, nor the Eight of the Patron. 11 


K. 2. Quare Jmpedit 144. Adjudgeg. | 5 
3. In Quare Impedit againſt the Ordinary and others, if the Or. Vat omp. 
dinary faith that he claims nothing but as Ordinary, the Ilaintift fall * Th Fa 
have Judgment againſt the Ordinary preſently, to have Writ to the ces S. C. 


Biſhop, but Ceſſet Execurio &c. 17 I), 7 Kell. 43. Upon ech 
1 | h | 8 TG 4 Plea of the 
Ordinary, the Plaintiff ſhall recover this Preſentment, per Paſton; But per Markham he ſhall not have 
Writ to the Biſhop ; For the Preſentation to the Ordinary ſhall be Seiſin to the Party; Quod Curia 
conceſſit. Br. Quare Impedit, pl. 80. cites 22 H. 6. 28, 29. 81 5 


4. Quare Impedit by the Queen, and Counted that the Manor to which 
EXc. was held of one S. in her Ward, and intitle herſelf as by Ward for Cauſe 
of Ward; the Defendant ſaid that the Anceſlor of the Infant held of N. who 
Veld over of S. Abſque hoc, that he held of S. immediately, and a good 
Plea; For there the Queen had Title. Br. Quare Impedir, pl. 96. cires 
24 E. 3. 54— And the fame Year, fol. 75. it was found for the Plain- 
tiff, and Damages &. and that the Church was full, and this feems to 
be by Lapſe, and the Plaintiff refuſed the Damages, and prayed only 
| Writ to the Biſhop, and had it as his Peril without Damages, and this 
uas to have Advantage to ouſt the Incumbent. Br, Quare Impedir, pl. 96. 
_ cites 24 E. 3. 54. 7 8 
F. Quare Impedit by the Prior againſt the Biſhop of C. and others, 
ene pleaded Grant de Proxima Advocatione to J. N. by the Prior and Con- 
vent, who granted it to the Defendant, and ſo it belonged to him to 
preſent, and prayed Writ to the Biſhop, and after Writ to the Bithop | 
was awarded for him who had the Grant. Br. Quare Impedir. pl. 49. 
Cites J H. 4. 34. 36. 5 | e 
6. Between Common Perſons, the Defendant may traverſe the Title of 
the Plaintiff, without intitling of himſelf, but then he ſhall not have Writ to 
_ ?he Biſhop. Br. Quare Impedir. pl. 138. cites 21 E. 4. 1. 3. 3 
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P, (B. e) Writ to the Biſhop. In auh Caſes it ſhall be granted. 
Rat” 1. TN a Qua. Imp. againſt Patron and Jncumbent, ik the Incun- 
inconſuſto bent pleads that he is Parton imparſonee, ds that he is preſent. 
(E) pl. 2. ed inſtituted and inducted, and pleads a good Bar, and the Patron 
Watſ. Comp. alſo pleads his Title, but does not acknowlege any Plenarty of the 
Inc sro. Jreſentee, and Judgment is given againſt the ö laintitt, the 
559, 51%. Patron ſhall have a Writ to the Biſhop; For the tale Plea of che 
cap 29-15 Incumbent ſhall not conclude the Patron, becauſe the Patron could 
Where the not contradict the lea of the Incumbent in this JÞÞomt, Hobart s 
_ Defendant Reports 262. Puleſton's Caſe. 8 ts 


claints the | | | 
| Advoy ſon as Parſon imparſonee, although it be found for the Defendant, he ſhall not have a Writ to the 
Biſhop. F. N. B. 38. (L) | 1 | | 


War Comp 2. Tf a Quare Inpedit be brought againſt the Incumbent of the 
Inc. do. King, and he pleads that he is Parton imparſonee and pleads a good 


| 5 N Bar againff the ]Ilaintiff, ſhewing Title to the King to preſent by rea- 
fon ot Simony, Upon which the Plaintiff demurs, and it ts adjudged 
againſt him. Though in this Caſe the Defendant has pleaded that 
he is inſtituted and inducted, yet the King may ſuggett to the Court, 
that he is not inſtituted and inducted, COntrary to the lea of his ]refen- 
tee, becauſe Title appears tor the King who is a zd. Perſon always 
preſent in Court, and ſhall not be bound by the J?lea of his ]Ireſen- 
tee, and upon this Suggeſtion entered he ſhall have a Writ to the 
Biſhop. M. 15 Fa. B. between Benedict and Winchcomb, and Pulleſton, 
adjudged per Curtam, except Hutton, who ſeemed e contra. Ho 
— bart's Reports 261. ſame Cale, e. 
War Comp. 3. Bur it ſeems, that withour this Suggeſtion the Ring ſhall not 
310 cap: 26. have any Writ to the Biſhop. M. 15 Ja. B. In the ſaid Caſe the 
cites S. C. Court was divided. Wy „„ 
S if the 4. In Quare Impedit the Plaintiff ſhall recover, and ſhall have a Writ 
_ Plaintiftin to the Bithop, and Damages «pon the Default of the Defendant after Ap. 
Quare Impe- TI ; 5 
Ar be Naß. Pearance ; Quære if it had been after a Continuance. Br. Damages, pl. 
/rrited after 192. CILES 2H.4 1. | 12 5 
| 2 ſhall make Title, and have Writ to the Biſhop, though it be before Count; and ſo ſee 
that it is peremptory. Br. Nonſuit, pl. 62. cites 19 E 4. 9. and 33 H. 6.1. | oh 


5. The King ſhall have Writ to a Biſhop fo induct one into a Prebend 
which the King has given unto him, and to give him a Seat in the 
Quire, and a Place in the Chapter-Houſe. F. N. B. 34. () 
6. And a Man ſhall have a Quare Impedit of an Hermitage, and a 
Writ to put him into corporal Poſſeſſion. F. N. B. 34. (E' 
J. F. N. B. 38. (C) the Note in the Marg. ſays, That if in a Olart 
Inpedit the Defendant diſclaims, there the Plainritt ſhall have a Writ 
to the Biſhop ; Contra in Diſclaimer 2u a Writ of Right of Advowſon. 6 E. 
3. J. Error 78. The Reaſon is, becauſe he cannot remove his Clerk at- 
ter the 6 Months pat. F 
Ibid. in the 8. At the Diftreſs returned againſt two, one appears, and the other makes 
new Notes Default, the Plaintiff ſhall have a Writ to the Biſhop againſt him who 
Ne made Default, and yet it may be that the other Defendant may bar the 
TE z. Plaintiff; and it is fo ufed at this Day; but the contrary was adjudged. 
Brief al E- H. 7. E. 3. for the Cauſe before ſaid. F. N. B. 39. (B) 5 
Lab. Se Quare Impedit in Judgment 4, fol. 50:7. But a Ceſſet Executio quoad Breve &c. quouſque. 
Vide contra © E. 3. 4 (expreſsly) in a Writ againſt the Biſhop and others. Where the Biſhop diſclaims, 
the Plaintiff ſhall have a Writ to the Biſhop ; Sed ceſſet Executio quouſque Placitum &c. See 17 E. 3. 
Brev. al Eveſque-58. If the King brings a Quare [mpedit againſt B and another Quare Impedit 27 
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B.and C and B. comes in, & non potelt dedicere, the 1ſt. Writ to the Biſhop ſhall proceed for the 
King notwithſtanding ; for it is an Original. 


— — — 


9. Upon a Recovery within 6 Months againſt the Incumbent in Quare Plaintiff re- 
Impedir the Recoveror may preſent his Clerk to the Biſhop without any coered in 


Writ to the Biſhop 3 Per Coke, Doderidge and Haughton. Roll. R. 213. 1 Tay 8 
Trin. 13 Jac. Harris v. Auſtin | 6 Months, 
but it was 


found, that the ¶ urch <vas full of the Collation of the Metropolitan, it was doubted if in this Caſe the 
Plaintift ſhould have a Writ to the Biſhop ; for the Court cannot adjudge whether the Metropolitan has 
done wrong, or not, but this ſhall come in Trial in Quare non admiſit. Br. Quare Impedit, pl. 53. cites 11 
H. 4.80.—— If a Man recovers an Advowſon, and the 6 Months poſs et if the Church is void, the Pa- 
tron may pray a Writ unto the Biſhop, and ſhall have it; and if the Church be void when the Writ 
comes to the Biſhop, the Biſhop is bound to admit his Clerk. F. N. B. 38. (F) Where the Plaintiff 
recovers by Verdict in a Quare Impedit, and it is found by the ſame Verdict, that the 6 Months are paſt, 
and that the Metropolitan has preſented, whereas the Ordinary ought to have preſented &c. and that the 
Year is now paſt &c. yet the Plaintift ſhall have a Writ to the Biſhop. F. N. B. 38. (P) cites 38 E. 


3. 12. 


10. In a .Ouare Impedit againff A. and B. and the Biſhop B. made Tithe, 
and the Biſhop pleaded that he claimed nothing but as Ordinary. The 
Biſhop died ; A. ſuggeſted this on the Roll, and prayed that the Plaintiff 
might reply; and tor want of a Replication, the Entry was made Quod 
predict. Querens licet Solemniter exactus non venir nec eſt proſecutus 
Breve ſuum, ideo Conſideratum eſt &c. Et Breve Epiſcopo. Upon 
this a Writ of Error was brought, and the Judgment was affirmed ; 
becauſe it is a Vonſuit aſter Appearance, which in a Quare Impedit is 
peremptory. 2 Salk. 559. Mich. 3 W. & M. B. R. Rot. 569. Berkley 
v. Hanſard. | 55 : 
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(C. e) Writ to the Biſhop. I) ci it may be granted, SC 
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. I ina Duare Impedtt againſt the Biſhop and others the Biſhop warr Comp 
be tound a Diſturber, the Mrit ought to be granted co rhe Metro- Inc. 8vo. 
politan upon Prayer of the Recoveror, Time of E. 1. $3. Put for 55 86 28. 

a Rule, Contra 30. - 8 oY 
2. In Qua. Imp. againſt the Incumbent and Ordinarp, ik the war Comp. 
Incumbent claims in by the Ordinary by Lapſe, and a Writ àwarded Inc. 8vo. 


E I In CS C4 


. " 7 — « — — 
——_— EI ER IT IF. re 
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 againft him as a Diſturber, though the Ordinary ſays, That he claims 54% ap. 28. =. 

g ; | | e Se. l * n ceites S. C. ih 

| nothing but as Ordinary by Laple, yet upon Prayer-ot-theJlatn- 1 5 
| _tiff the Writ (ſhall be awarded to the &:etropalitan. 19 E. 3. Quare was aſſigned 1 
Impedit 153. 5 . 7. 22. Quære. 8 P. 4. 22. b. in Quare y 
1 : brought againſt the Biſhop of I. and 3 others; the 4455 leaded that he claimed nothing but e cd and 1 
N Induction as Ordinary, Judgment if, without ſpecial Diſturbance alleged, this Action againſt him ought 9 
a he to maintain; and thereupon Writ as awarded to the Metropolitan, and the other Pleaded in Bar; bf 
upon which the Plaintiff took Iſſue, which is found for him, and that the Church cuas full of the Collation of 'þ 

| the Biſhop Infra tempus ſemeſtre, and Writ awarded to the Metropolitan againſt them ; and it was aſſizned 8 

S for Errer, becauſe the I rit was awarded to the Metropolitan where no Default was in the . Piſbop. iſo it M 
) was aſſigned for Error, that they inquired if the Church <vas* full bf the Collation of the Biſhop &c. and a- + 
> warded HH rit to the Metropolitan where the Biſhop «vas out of Court by 272 Judgment; and per Gaſcojgn, 4 
| it is not Error; For the Biſhop remains Party after the Writ awarded ut ſupra &c. the Plaintiff may 1 
5 aſſign ſpecial Diſturbance, and Proceſs ſnall be continued againſt him; and if Diſturbance be found, its 
the Plaintiff ſhall recover Damages againſt him; but Hill and Norton iaid, that it was Error; Et Ad- 1 

jornatur, Br. Brief al Eveſque, pl. 6. cites 8 H. 4. 22. | | 4 
ſy | | _ | N > 1 
' 3. In a Qua. Imp. againſt Patron and Ordinary, ff the Biſhop arg Comp 1 
f claims nothing bur as Ordinary, Whereupon Judgment is given againſt . 242 . 


him with a Cefler Executio, and after Judgment is alſo given * ac 
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—& in the Patron, and a Writ to the Biſhop granted againſt him, this may 
Quare Impe- he directed to the ſame Ordinary, though he be Party to the Writ; 
4 7 % becauſe he is not found a Diſturber. Co. 6. Boſwe!l 49. Mew En 
1,4 tries 494. to the Guardian of the Spiritualties of the fame Ordinary. 
the Bib: | bf k 

as NET, the Plaintiff made Default, and the other Defendant made Title, and prayed Writ to He 
ſame Biſl;op, upon the Default of the Plaintiff, and had it; Quod Nota, after the Title made, and not 
before. Br. Quare Impedit, pl. 110. Cites 38 H. 6. 14. | 


war Comp, 4. Ard in the ſaid Cale the Writ to the Biſhop may be airarded 
545 cap. 28. to the Metropolitan, becauſe the Ordinary is Party tothe Brit, $ h. 
Gires S. C. 4. 22. b. Adzudged in B. and this alligned tor Error in Writ of Ex: 
ror; But there it was found that the Biſhop had collated by Lapſe tg 
the Church. Contra 5 H. 7. 22. But Quatre, 
DN 5. In a Qua. Imp. for a Church within the Juriſdiction of Vork, 
Bo ae if the Mrit to the Biſhop be awarded to the Archbithop of Canterbury, 
War. Comp. this is not void, but only erroneous. Tr. 3 Ja. B. per Curiam. 
Inc. Svo. | Es | | od of | RS 
549. cap. 28. cites S. C. | | 


WarſComp. 6. In a Quare Jmpedit, if the \rchbiſhop of York be found a Di. 
5 De 8 Kurber, the Yrit ſhall be awarded to the Archbiſhop of Canterbury, 
citess. C. Tr. 3. Ja. B. fatd to be the uſual Courſe, D. 16. El. 327. 7. Ad- 


S. P. F N. B. judged. Coke's Entries 496. c. a. 


38 in the 5 8 
New Notes there (M. H) cites D. 327, 328 & D. 76, 77 19 E. 3. Quare Impedit 153. 


7% he was », If A QUAte Impedit be brought againſt Patron Incumbent, ard 
or ay the Archbiſhop of Canterbury, Guardian of the Spiritualties of Chi- 
Noj 148. cheſter, Sede Vacante of the Biſhop, and atter a Biſhop is created, 
$C.— and after [udgmenr upon Non ſum Intormarus ts given for laintiff, the 
cites 22 E. 3. YDrit ſhall be awarded to the Biſhop of Chicheſter, becaule he is Im⸗ 
Warr. Comp, Mediate Ordinary and Officer to the Court. B. 5. Ja, B. St 
Inc. 8 o. Thomas Pelham, Per Curiam. | 5 ACS 
543. cap. 28. 3 NED” Dy 353 1 3 
cites S. C. In a Quare Impedit the Plaintiff recovered, and had a Writ to admit his Clerk, di- 
rected to the Dean and Chapter, Guardian of the Spiritualties, Sede Vacante of the Biſhoprick, which is 
not returnable, and before the Writ was executed a Biſhop was created; It was doubted whether the Autho- 
rity to execute the Writ be ceaſed in the Dean and Chapter (Guardians of the Spiritualties) And it 
| ſeemed, That upon a Suggeſtion made to the Court, Eo quod nihil Actum fuit in Breve Prædicto, 
Another Writ might be awarded to the Biſhop, and may be made returnable, if the Party pleaſe. D. 
350. pl. 19 Paſch. 18. Eliz. Anon. —— Watſ. Comp. Inc. 8vo. 548. cap. 28. cites S. C. | h 


Was Comp. 8. When the Inferior Ordinary is found a Diſturber Sede Vacante of 

x * $6 28. the Archbiſhoprick, the Mrit ſhall be awarded to the Guardian ot rhe 

cites S. C. Spiritualties of the Archbiſhoprick. Time of E. 1. 83. Put for a. 
Er. Quare Rule, F FW o | 

Impedit, pl. | 8 | | 

49. cites 7 H. 4. 34. 36. per Hails. 


S. P. Nor to 9. In Quare Impedit if the Plaintiff recovers, and has Writ to tbo Mo- 

on 1 tropolitan, there he cannot have Writ to the Biſhop after; per Thorp. Pr. 
Biſhop be Brief al Eveſque, pl. 12. cites 38 E. 3.12. 22. 955 

out of the 3 | . | 5 18 | 

Realm; but in that Caſe he has a Sicut Alias to the Metropolitan; And yet the Biſhop was never 

found a Diſturber. F. N. B. 38 (Q) in the New Notes there (d) cites S. C. Watſ. Comp. Inc. 

8vo. 546. cap. 28. cites 8. C. 5 5 | | 


Br. Proceſs, 10. The Metropolitan had certified, That it is out of his Furiſdiftion, aud 
3  enes that the Biſpop is out of the Realm, and has made a Vicar his Lieutenant 10 


'0 


1 


Metropolitan. F. N. B. 38 (B) 


4115. 


rr "> - * 1 Ono” 1 —  -- * 


„ — 
— — 
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do all Things for him, and prayed Writ to him. Per Thorp, we are not E. N. B.33 
appriſed, whether he has made ſuch Lieutenant, and till we are certified (Q)in the 


| : oF ; 5 \ 
that he has done ſo, wwe will not write to any but to him whois immediate Of. ond ad) 


ficer, which is the Biſhop. Br. Brief al Eveſque, pl. 12. cites 38 E. 3. cites S. C. — 
12. 22. f | : hey. Comp, 
EEE nc. 8vo, 


546. cap. 28. cites 8. C. 


11. Quare Impedit lies in Durham, and Writ ſhall be awarded to rh, 
Biſhop there; contrary in Wales, Guernſey, and the like. Br. Quare Impe- 


dit, pl. 152. cites 11 H. 6. 3. per Danby and Marten. 


12. If a Man recovers his Preſentation i C. B. againſt the Biſhop, then S. P. or to 


he may have a Writ to the ſame Biſhop to admit his Clerk, or to the 3 
the Biſhop 


be out of the 


Realm. F. N. B. 38 (Q) —— Ibid. in the New Notes (d) ſays, ſee 16 E. 3. Quare non admiſit. 3. — 
F. N. B. 38. (B) the Note in the Margin, cites ? H. S. 32. 8. H 4. 22. — A Writ ſhall iſſue to the Me- 


rropolitan, ifthe Biſhop be Party; Quære, for the Biſhop did diſclaim as Patron in 8 H. 4. F. N. B. 38. 


(B) the Note in the Margin. 


Ordinary; The Detendants made a Title; Judgment was given for the pl. 36. S C. 
Plaintiff; It was, among other Things, aſſigned for Error, That the & FORE 


Writ was awarded to the Archbiſhop, where it ſhould have been to the Bi- e ro 
ſhop. All the Court agreed, That all the Books are, That he may have p74 thy 28. 
his Writ to the one or the other, where the Ordinary is a Diſturber. And cites S. C. 


Coke Ch. J. ſaid, He had always obſerved this, If he be Party to the 


„ 8 


— — — 


7G. 62) Writ to the Biſhop. Proceedings, Pleadings &c. 


©: IN Quare Impedit again/# the Biſhop, the Plaintiff” recovered, and 
had Writ to the Biſhop to diſincumber the Church, viz. Diſtringas E- 
piſcopum ; [the Sheriff ] returned in Iſſues 20 8. and [the Plaintiff ] 
1 another Diſtreſs, and had it. Br. Quare Impedit, pl. 72. cites 21 
L. 3. 30. * | _ e Re 
f It the Sheriff returns Nihil at the Summons in Qliare Impedit, and 


the like at the Attachment, and the like at the Diſtreſs, yer Writ to the 
| Biſhop ſhall be awarded. Br. Quare Impedir, pl. 81. cites 21 H. 6. 
per Ardern, & P. 15. E. 3. dy him. By 


3. The Plaintiff had Writ to the Biſhop, which was returned Not ſerved, 8. P. And 
Alias & pluries awarded. Br. Quare Impedit, pl. 123. cites 5 E. there ſhall 
Es ns PI Rood he Eo)» OREN Sh e „ dee 

| oa 5 


| | > ; 355 3 , 285 . againſt th 
Biſhop, if Need be, F. N. B 380) — Note on this Writ there lies an Aliar, Pluries E= Attachment, 


and thereon the Parties ſhall plead as in A Non Admiſit. (F) (N) 38. (E) in the New Notes there 


8 


Nl 4 If the King recovers.in C. B. any Prebend, or Sub-deanery, or Die- 


nity againſt the Biſhop, and gives the ſame by his Letters Patents to another 


Clerk, The Clerk ſhall ſhew the Letters Patent in C. B. and thereupon ſhall 


have a Writ unto the Biſhop to admit him, and to indutt him; And if 


the Clerk dies before he is admitted and indutffed, and the King gives the 
lame by other Letters Patent * Clerk, that C/zrk ſhall have a Writ 
EE Ark L "6 e | our 
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out of the Chancery, directed unto the Fuſtices of C. B. reciting the Re- 
covery, and how that the other Clerk died before he was admitted, and 
that he has now granted the ſame to this Clerk by his Letters Patent, 
commanding the Fuſtices, That they ſend another Writ to the Biſhop, that 
he admit his Clerk, notwithſtanding the King's Collation betore made 
to rhe other Clerk. F. N. B. 38 D) . 
F. Note; This Writ is expreſsly judicial, and therefore ſpall iſſue out of 
the Place where the Record is. If Judgment be given at rhe Niſi Prius 
the Juſtices of Niſi Prius ſhall award the Writ to the Biſhop (yet it ſeems 
the Writ is not returnable) And when it appears that the Record is ſent 
into C. B. it ſhall iſſue from thence. F. N. B. 38. in the New Notes 
there (M. H) cites Dyer 194. 5 
6. Where judgment is given in C. B. in aQuare Impedit, and a Writ of 
Error is brought, the Court of C. B. may award a Superſedeas to the 
Writ, which had been awarded there to the Biſhop, before the Writ, 
was delivered, and the King's Bench may award the like. Jenk. 206. 
„ e 15 


N. 3 


() (P. e) Writ to the Biſhop. Return by the Biſhop. 


The Biſhop x. 11 ON Writ to the Biſhop, for the Plaintiff awarded in 
_ CF a Suitof Quare Jmpedit between Common Perſons, if. 
topped 10 the Ordinary returns, that pending the Quare Jmpedit, and betore 

Return in. Judgment it was found by Commiſſion of Melius Inquirendum, that 
2/much as he the ſatd Advowſon, with other Lands of theJſainttff, which were held 
is not privy of the Queen in Capite, deſcended to the Plaintiff from his F ather, and . 
N Ver- that the Plaintiff was, and yet is within Age and the Lands ſeiſed into 
Plezthar the Hands of the Queen, by which the Queen preſented to him one B. 
conteſles the Clerk, the Church being then void, and for 3 Months before the Oel 
 Plenarty of very of the Mrit to him, whom he admitted c. and ſo the Church is 

e, reh now full, whereby he cannot execute this y\rit, O. 9. El. 260. 21. 

Ae bes by the better Opinion ok the Court, the Ordinary is not eſtopped to 
ze returns Make this Return of the Title of the Queen, and the Jlenarty of 

_ for bis Er- the Church ok his Incumbent by any thing contained in the Record, 


cuſe of | | | f : 3 | 
ig» Writs be falſe, the Plaintiff may have his Quare Non Admiſit, and alſo Scire facias againſt the 


| umbent, to have Execution accordingly, D. 260. a. pl. 21. Paſch. 9 Eliz. Baſſet's 
EY 2 555. cap. 28. cites 8. C. And the Doctor ſays he ſuppoſes that in this Caſe the 
firſt Clerk was not inducted, and ſo the Church remained open to the King's Preſentee, elſe his Inſti. 


tution &. muſt be void. 


And the 2. A Man had Proximam Præſentationem by Grant; the Church | 
Plaintiff was voided, a Stranger preſented, and the Grantee brought Quare Tmpedit, and 
rot permitted overed, and had Writ to the Biſhop, who returned that the Preſentee of the 
3 Diſturber reſign'd, and another is in; and upon this the Plaintiff had i- 
cias, and re facias to have Execution, not withſtanding that it be a ſecond Avoidance 
tender dre now, becauſe he recovered the firſt Avoidatice, and the Covin of the De- 
ew; ng fendant thall not prejudice the Plaintiff, Br, Preſentation, pl. 33. cites 
That be did 21 H 7. 8. e e 5 = 3 | 
not reſign, - | S ara PLP TS ROM 1 "4% MATE. » A Court: but. 
for the Biſhop is only an Officer to the Court, and has made his Return, and has no Day in Cour 38. 


he may have his Quare non Admiſit againſt the Biſhop. Ibid. 


Goldsb. z. 3. In Quare Impedit it was found for the Plaintiff, and a Vyit iſſued 
pl. 7. a2d to the Biſhop, which was 20 return d; upon an Alias brought, the Biſhop 


2 4 returned that after Fudgment given in the Quare Impedit, the ſame 1 


— _ 8 
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bent, againſt whom the Altion was brought, was Preſented, Inſtituted and Watt Compi 
Inducted into the fame Church; and ſo the Church is full, The Queſtion Ine. e 
was it this was a good Return, and it was often debated. It was adjudg'd — 88. | 
that the Return ot the Biſhop was not good, and he was fin'd 101. and 
a Sicut alias awarded, upon Pain of 1001. 3 Le. 138. pl. 188. Mich, 
28 Eliz. Moor v. Biſhop of Norwich. | 

4. In Quare Impedir Judgment was given for the Plaintiff, who was Watſ. Comp. 
preſented to a Church void by Simony ; whereupon a Writ was award- Inc. 8vo. 
ed to the Biſhop of Wincheſter, who returned, That before the Writ re- Jo. cap. 28. 
ceived, viz. Such a Day (which was after the Judgment) the Church was ites S. C. 
full by Preſentation out of the Court of Wards, becauſe a Livery was not ſued. It 
was ſaid theſe Returns of the Church being full before the Receipr of the 
Writs, are always rul'd to be inſufficieut; tor the Biſhop ought to execute 
the Writ when it comes to him; and cites 9 Eliz Dyer [ 160. pl. 2. Baſ- 
ſer's Caſe] and 18 E. 4. J. but fays the Difference here is that the King 
preſented. And Harvey J. being only preſent, agreed that ne god - 
ment ought to be executed. W hereupon it was agreed, that the Biſhop 
ſhould have Day to amend his Return, not that a new Writ ſhould be 
taken. Het. 130. Mich. 4 Car. C. B. Sir John HalPs Caſe. And it be- 
ing mov'd again in the Term following, it was held by Yelverton and 
Richardſon, that the Biſhop ought to obey the King's Writ. Her. 

131. S. C. 5 5 

8 : 5. It a common Perſon recovers, and has a Writ to the Biſhop, and the 
Ordinary returns that it is full before of his own Preſentment, it is good; 
As if one recovers, he may enter, if he will, without a Writ of Execu- 
tion to the Sheritt, Het. 130. in Sir John Hall's Caſe. 85 


8 8 


(E. e) Writ to the Biſhop to Remove. / ſhall be 
Removed. ¶ In what Caſes by Judgment eit ut fit] 


„Ha Man recovers againſt the Patron, leaving out the Incumbent, S. P. 6 Rep. 
he ſhall not ouſt the Jncumbent, becaule he was not Party to 8 , 
e Suit; for he ſhall not ve ouſted without Antwer. * 9 . 6. 56. b. C % .. 
ub. + 19 Þ. 6. 68. b. „ f. . 
| p | G 1 C' . 5 
of Lancaſter v. Lowe. —8. P. Jenk. 281. pl. 7. ſays it was agreed by the Juſtices of both Benches —— 
S. P. Jenk. 234. pl. 36. Incumbent that it is a Stranger, ſhall not be ouſted by Writ to the Biſhop 
without Scire facias. Sid. 93. Hall v. Broad. ——S. P. Br. Quare Impedit, pl. 49. cites 7 H. 4. 34. 36. 
Per Huls, And if the Incumbent be ouſted, he ſhall recover by the Spiritual Laco. — * Br. Ibid. pl. 6. 
cites 8. C. Br. Quare Impedit, pl. 79. cites S. C. and P. | | „ ; 
Brooke ſays, that it feems that where one recovers in Dare Impedit againſt the Patron alone, without 
naming the Incumbent, that this Recovery will hold him in Poſſeſſion, tho' the Incumbent ſhall not be 
2 becauſe he recovers the Preſentaticn; quod ſufficit. Br. Quare Impedit, pl. 39. cites 4) 


2. But if à Man tecovers againſt the Patron, he ſhall ouſt the In- Br. Quare 
cumbent preſented by the ſame Patron pending the W rir, becauſe the 3 el. 
Recoveror could not name him in the Writ. 19 . 6. 68. b. Co. 6. 8 0.8. p. 
Boſwell 51, b. 1 fy . n | Ienk. 281. 
| N i r 3 3 | pl. 7. ſays it 
was agreed by the Juſtices of both Benches —S. P. Jenk. 234. pl. 36.—2 Inſt. 257.— Contra per 
Twiſden J. who ſaid, and it was not denied by any, that a Writ ſhall not go without a Scire facias 
a gainſt the Incumbent: for Res inter alios acta alteri Nocerè non debet, and to {trip one of his Poſſeſſion 
uithout Action would be inconvenient ; for he has no Day in Court, and it would encourage vexatious 
Actions; and he ſaid that Boſwell's Caſe had been often denied; and he knew that Writ of Error was 
brought to reverſe it, and Error in Law aſſigned, but the Writ abated ; and Lord Coke in the Erd of 
the Caſe ſeems to confute the principal Judgment. Sid. 93, 94. in Caſe of Hall y. Broad. — Watſ. Comp, 
Inc. 8yo. 535. cap. 28. „ IT | | og 


” 


3. Tf 
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lt the In- 3. If a Stranger uſurps by Preſentment E the Writ of Quare 

canons be Impedir, his Clerk ſhall be removed by the Judgment in the Quare 
y the De- Impedit. | 

fendant Pen- 


dente Brevi, he ſhall be removed, but not if he be preſented by a Stranger, without Scire facias. Cro. 
J. 94. Mich. 3 Jac. in Cafe of Lancaſter v. Lowe. 


4, So if the King preſents without Title, pending a Quare Impedit 
agatnſt another Diſturber, and the Clerk ot the King is Inſtituted and 
Inducted, pet he ſhall be removed by Judgment in the Quare Jmpe- 
Fol. 391. 5. So the King preſents to my Church, and the Clerk is Inſtituted, 
WOES whereupon J bring Quare Impedir againſt rhe Incumbent only (ag J 
| r ages ought) and pending this the King preſents another Clerk (rhe firſt not 
523. cap. 28. being Inducted) who is Inducted, yet this Clerk ſhall be removed by 
cites S. C. the Judgment in the Quare Impedit. Co. 6. E/ 5r, 
Cro. E. 44, 6. Ik pending a pending a Quare Impedit agatnit J. S. the Plaintift 
$5. Velde ot be Outlaw'd, by which the King preſents, and his Clerk inſtituted and 
eerie v. inducted, ann atter the Outlawry is revers'd, and the Plaintiff recovers 
Cornwall. — in the Quare Impedit, he ſhall remove the Incumbent of the King; 
Goldsb '03 for now by the Reverſal of the Dutlawry the Preſentment ofthe King 
9. $7. was without Title. 30 El B. R. Corawal/'s Tale. Adjudged. 
© 150 cited M. 3 Ja. B. R. . 1 | 2 N 
in | | | | 
Watſ. Comp. Inc. Svo. 553. cap. 28. cites S. C. 


Watſ.Comp. », Tf two Patrons preſent, und the Biſhop reſuſes both their Clerks, 


27 bes. g The one Patron brings Quare Impedit, and N the Writ the other 
tires S. E ſues a Puplex Querela in the Arches againſt the Biſhop, upon which 

Mo 5:1. pl. Proceſg is made, and upon Detault of the Biſhop the Archbiſhop re. 
8 


1 >.C. ceives the Clerk of this Patron, and he is inſtituted and inducted, and 
ee e in by 6 Months, and after the Plaintift in the Quare Impedit recovers, 


he by Writ to the Biſhop ſhall remove the Incumbent of the other 
]Iatron who comes in pending the Mrit. Tr. 4x El. B. B. between 
HBlennet and Edwards udhjudged. M. 3 J.-D. I. Lifted. 
In this Lol 8, Ik the King uſurps upon me, and his Clerk is Inſtituted and la- 
Anderſon ducted, againſt whom J bring a Quare Impedit, and pending the 
Lend Bow, Writ the Incumbent reſigns, and the King preſents another, who ts alſo 
qeanrs of the (nſfituted and inducted, and then J recover atter fix Months; in 
Queer, der- this Caſe, upon a Writ to the Biſhop for me, the laſt Jncumbent of 
Saru Kc. the King, tho! he has been in by 6 Months, ſhall be removed, becauſe 
- rorney Ge- he comes in Pendente lite. Contra, D. 21 El. 364, 28, 
Bromley Sollicitor were of Opinion, that he is not removeable by this Judgment,. becauſe he was not 
Party nor privy thereto, nor tothe Writ ; but Lord Dyer ſays it ſeems that this Opinion is not Lau, 
tho' there were 20 Incumbents ſucceſhvely, Pendente lite &c. D. 364. pl. 28.—5.C Cited by Coke, 
who ſaid that he had known it to be adjudged according to the Opinion of Dyer. Roll. R. 213. Trin. 
13 Tac. B. R. in Caſe of Harris v. Auſten. _ | EE „ 
Quare Impedit againſt Parſon, Patron and Ordinary, and pending Quare Impedit the Parſon reſign d, 
and the Ordinary gave Notice to the Patron, and afterwards the Ordinary by Lapſe N the ſame Ju. 
_ cumbent that reſign d; and afterwards the Plaintiff had Judgment; it was held that becauſe the ſame Io- 
cumbent is in by a new Title, viz. by Lapſe, and the ſame Perſon againſt whom the Recovery was had, 
ard that appeared to the Court, he ſhould be removed. Per Windham. 3 Le. 138. pl. 188. in the Caſe 
of Moor v. Biſhop of Norwich, cites Lo. 5. E. 4. 115. 116. and refers to 9 Eliz, D. 260. & 21 Eliz. 
D. hy Ris atſ. Comp. Inc. $yo. 531. cap. 28. cites 8. C—— Watſ. Comp. Inc. S vo. 556. cap. 28. 
„eie | zB tg one wah VV FD 


Cro. J. 93. 9. Pending a Quare Impedit againſt J. S. if a Stranger preſents 2 
3 Stranger upon good Title, and his Clerk admitted, inſtituted and in- 
Lancaſter v. ducted, QND atter the Plaintiff recovers, pet he ſhall not remove this 
Lowe. Illcumbent. M. 3 Ja. B. N. Boſcwell 8 Cale. D. 1 Ja, B. Dubita- 
Wari. Comp tur 18 b). J. Rell, 49. Der Curiam, becauſe he is a Stranger to 
vr oi o& the Recovery, | | . | 


Lites S. C.— | ——— 10. A, brings 


an—_— L „* 


Preſentation. 


A. brings Quare Impedit againſt B and then the Clerk of C u b the Right : ; BEES - 
Quare Impedit againſt B. IF A. recovers, his Clerk ſhall 8 alſo, nd the Clerk af mm 72 
ſhall try their Right in Ejectment, Treſpaſs or Aſſiſe. Jeak. 281. pl. 7. W 


505 


10. So ik the Stranger preſents the ſame Defendant upon good Title Watt Comp. 
ending the Writ, yet he ſhall not be removed, tho he be adjudged g r Ivo. * 
iſturber upon the firſt Þrelentment upon which the Quare Jinpe⸗ 54 - Ia 
dit is brought. M. 3 Ja. B. K. Beweg Cale contra. 
11. If A. ſeiſed of a Manor, to which an Advowſon is appendant, Wa Com 
be outlaw'd in a Perſonal Action, and atrer the Church voids, and A. Inc. $yo. f 
preſents his Clerk, and the Biſhop upon a Diſturbance made by B. 533- cap, 28. 
- who pretends ſome Title thereto, refuſes to admit, whereupon A.. © 
brings his Quare Impedir againſt the Biſhop and B. and declares there: 
m, and after the King preſents B. upon the Outlawry of K. lip: 
8 22 n B. ow r and inducted, and 
after utlawry is revers'd, appears upon leading; 
this Caſe A. ſhall have Judgment againft B. Recha he comes C ; 
pending the Yrit, upon a Title which is avoided allo pending the 
Writ; and allo becauſe B. was not Incumbent at the Time of the 
Writ purchas d, and [o could not plead to the Title. Mich. 16 Car. 
B. between R:5vy and Powle. Adjudged per Curia. 
12. Jt a Quare Impedit againſt B. it the [Plaintiff be nonſuited, 
thereupon B. bas a Writ to the Biſhop, who was not Party to the Mit 
ok Quare Impedir, In this Cafe, tho' the Biſhop had collared betore 
the Writ ſerved, yet malmuch as he had not collated betore che ]udg- 
ment for the Wrir tu the Biihop, which was within the 6 Monchs, 
the Clerk of the Biſhop ſhall be removed. Co. Magna Charta. 363. 
13. jt a Man recovers in @ Quare Impedit againſt Patron and In- W 
cumbent within the 6 Months, Je ſhall remove the Incumbent. 19 Fol 9e 
Nein eee v5) 7 "RO 
: | | iy the Incum- 


bent is removed by the Judgment without any Removal by Writ to the Biſhop. Roll. R 414. ia tne 


_ Cafe of Harris v. Aultin. 


14. So fifa Dan brings Quare Impedit againſt Patron and Incumbent Warſ. Comp. | 
within the 6 Months, and recovers after the 6 Months pait, pet he ſhall Inc. $v0.532. 
reinove the Incumbent, 39 E, 3. IS. Adjudg d. cap. 26 "Cites | 


Quare Impedit be brought after the 6 Months, the Incumbent ſhall not be removed. Roll. 1 


R. 211. Harri 
v . 1Tarris 
x, Ann | 


o 


15. In an Aſſiſc of Darrein Preſentment or Quare Impedit againſt Pa- Cro C 341, 
tron and Incumbent brought alter the 6 Months paſt, tf the Defendants 355. Cort v. 
do not plead, ſCtlicet, the Plenarty by 6 Months before the Action An t. 
brought, but pleads other Matter in Bar, upon which Jfue is join d 4d Price. 
and a Verdict for the Platnttif, the Incumbent ſhall be removed up ard. Ad. 
on the 3 upon this Verdict; becauſe the Jncumbent was judg'd 


. Iarty to the Writ, and might have pleaded it, and did not do it. {339332 
4 h. 9 Car. B. K. between the Biſhop of St. Yavid and Torte. Ad- gigcp of St. 
d. judg d in Writ of Error upon a Judgment in an Afſiſe ok Oarrein David. Ad- 
ſc Preſentment in Wales; and the firſt Judgment akaͤrmed, in which judg'd. — 
Iz. if was not inquired when the Church became void, but Quod rempus 1 e 
8. demeſtre modo tranſivit, and pet for the Reaſon aforeſaid not material cas. N 
| to be inquir'd; and allo becauſe when the Jury kound QAuod tempus s c. 

2 Semeſtre modo tranſivit and Damages to Half a Bear, it thall be 

IF intended that the 6 Months paſſed pending the Writ, and not before 


the Action brought. OH, 8 Car. B. Rot. 454- 45 
3 If a an LY a 5 Impedit, the Church being full of his 
own Preſentment, and the Title is ound tor the. Defendant, yet he ſhall 
not remove the Clerk of the Duane becauſe he might W 
| mY the 


A. 0 4 


£06 Preſentation. 


the Writ, becauſe the Church was full of the Preſentment of the 

19laintiff himſelf the Day of the Writ purchaled. 19 P. 6. 68. b. 
In Quare 17. Where a Man recovers in Quare Impedir, and a Clerk is in by th, 
Impedit the Bi by Lapſe, there he ſhall not be removed; therefore it is good to 
eee 4 * name the Biſhop alſo, as it ſeems, and then he ſhall nor preſent by Lapſe 
te Church Br. Quare Impedir, pl. 79. cites 19 H. 6. 68. 
2 the Plaintiff pray d Writ to the Biſhop at his Peril, and had it, and refuſed the Damages of 
2 Years. Br. Brief al Eveſque, pl. 18. cites 24 E. 3. 35. = | 


18. In Quare Impedit, if the Biſhop ſays, That he did not preſent ly 
Lupſe, aud claims nothing but as Ordinary, the Plaintiff may pray ]udg. 
ment, and ſhall recover the Preſentment. Per Paſton. Markham faig, 

This is true, bur he ſhall not have Writ to the Biſhop. Brook lays, The 
| Reaſon ſeems to be, inaſmuch as he ſhall not remove the Bithop's Clerk. 
Br. Briet al Eveſque, pl. 14. cites 21 H. 6. 45. & 22 H. 6. 28, 29. 

19. Where Title is found for the King after the Collation by Lapſe, there 
Lapſe _ the Incumbent ſhall be removed; bur not without Quare Impedit taken, 
= King Is as appears there. Br. Encumbent, pl. 6. cites 14 H. 7. 21, 22. 
for Nullum . N „„ | 5 
tempus Occurrit Regi. Br. Quare Impedit, pl. 91. cites 14 H. 7. 2t. 15 H 5.6. Per Higham, 


S P. For 


20. Where a Pa ronage is gained by the Preſentation, Admiſſion, and Inſti. 
tution of a Clerk, the Patron 1 be named with the Incumbent in the 
Quare Impedit; and if the Incumbent be not named, he ſhall not le re- 
mov d. Jenk. 200. pl. 18. ſays, It was ſo reſolv'd. 1 3 
3.0 21. R. V. and F. P. brought a Writ of Error againſt the Biſhop of H. and 
1 Blower upon a Recovery had in a Writ of Deceit by the ſaid Bifkop and 
S C Thar Blower againſt the ſaid R. W. and F. P. for that the ſaid R. V. had betore 
B. being un- brought a Ollare Impedit againſt the ſaid B. and the Biſhop, and had rec. 
der the Age ered againſt them by Default, whereupon R. M. had a Writ to the Metropo- 
- 24. and 2 Jitan to admit his Clerk, and in the Writ of Deceit Fudgment was given fir 
ere Lay- 1 | 2 It 
man, took The Plaintiffs ; for it was found, that the Summons was the Friday to ap- 
a Berefice, pear the Tueſday after, and ſo an inſufficient Summons ; and in that Writ 
whereupon a of Deceit the Defendants W. and P. pleaded, That the Incumbent was 


Citation was IF = . | eee e 2" | 
1 depri ved of his Benefice in the Court of Audience, which Sentence was 


the Dele- affirmed upon Appeal before the Delegates; and notwithſtanding that 
gates to de- Plea, Judgment was given againſt W. and P. Defendants in the ſaid 
Prive him, Wrir of Deceit; And upon that ſudgment this Writ of Error was brought, 
: Lavery w. And among other Things it was g ned for Error, That upon Suggeſticu 
brought made after Verdict, That B. was Incumbent and in, of the Prejentment of the 
Quare Impe- Lord Sraſford, and that he was removed, and that Griffin was in by the Re- 
dit againſt covcry in the Quare Impedit by Default, a Writ to the Biſhop was awarded 
the Biſhop vit hout any Scire facias againſt Griffin ; tor he is Poſſeſſor, and ſo the 
of H. and 5 x 1 nm 2 . 8 RR 
Blower, na- Statute ot 25 E. 3. calls him, and gives him Authority to plead againit 
ming him the K ing, and every Releaſe or Confirmation made to him is good. But to 
Clerk, and this it was anſwer'd, That as to the Scire facias there needs none here 


recovered ; 1er | 8 1 | Writ. : ap- 
by Defaule againſt the new Incumbent, for he comes in pendant the Writ, and that ap- 


at the Grand Pears by the Record; but if he had been in before the Writ brought, 
| Diftreſs, and then a Scire facias would lie, and cited 9 H. 6. It was adjourned. Le. 
6% to N 293, 294, 295. pl. 402. Hill. 27 Eliz. B. R. Williams v. Blower. 
Metropoli- | | | | ED e 5 | 
tan to remove B. and admit the Clerk of R. W. whereupon one Griffin was admitted, in ſtituted, and 
inducted. The Biſhop and B brought a Writ of Deceit in C. B. againſt R. W. and the Sheriff, and 
Summoners for Non Summons; R. W and the Summoners appear, but not the Sheriff. The Summoners 
being examined, denied that there was any ſufficient Summons, by reaſon of the Shortneſs of the Time 
and the Diſtance of the Place, the Benefice lying in Wales. R. W. pleaded in Bar of this Writ of De- 
ceit, this Diſability of B. and Sentence of Deprivation by the Delegates, ſuppoſing thereby that he can- 
not be reſtor'd to his firſt Title and Intereſt in the Church &c. The Biſhop and B. demurr'd. And 
Note this was pleaded in Bar as well againſt the Biſhop as againſt B. and ſo not good ; W hereupon Judg- 
ment was plven, That the firſt Judgment be ſet aſide, 2 Plaintiffs reſtor d to all which they loſt 
&c. For the Incumbency is not in Que ſtion, but the Diſturbance of the Spray, Fra the Quare Impedit to pre- 
ſent to the Church, which was void by the Suppoſal of the Writ ; and the Matter of the Deprivation and 
Rei eta of B. from the N urch is not in Que ſticn by this Recovery in Duare Impecit by ile Defendant, by * 


„5 


K. 0 1 ban” 


. 


thing, nor ſuffer any Thing to be done by others, in Derogation of the 
Crown or of the King's Right; and ſhalf have another Writ againſt the hath Title to 


6 2 8 
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Preſumption. 507 


the Plaintiffs in this Writ of Deceit were damnified &c. And upon this Judgment RW. b i 
of Error, and the Judgment was revers'd but not for an Matter in Lu. D. 353. b. 3 755 
31. Mich. 18 & 19 Eltz. Blower v. Williams, — Ibid. Marg, 354- a. pl. 31. ſays, So Note, That Vi 


was not reſtor'd to the Incumbency again in the Writ of Deceit, becauſe he did not loſe it by the $ p 
Writ of 2 uare Impedit, which ſuppoſed the Church to be void. : / ye it by be Suppaſal of the 


22. It the Clerk comes in under the Title of the Plaintiff, and ſince the Whatever 


ſame, he ſhall be removed; bur if he come in by Title Paramount, he ſhall Perſon is 


not be removed. And for that the Clerk comes in hanging the Writ, it I, ſented and 


ſeems that he thall be removed. Per Anderſon Ch. . Quod Periam J. liel 
Conceſſit. Goldsb. 105. in the Caſe of Beverley v. Cornwall. brought un- 
| eſs where 


the Title of the Patron is Paramonnt the Title of the Plaintiff, ſuch Preſentee ſhall be removed upon a Re- 
covery by the Plaintiff. Per Anderſon Ch. J. 3 Le. 139. pl. 188. Mich. 28 Eliz. C. B. in the Caſe of 
Moore v. the Biſhop of Norwich. S. C. & P. by Anderſon. Goldsb. 3. pl. ;. 


23. If the King recovers his Preſentment unto a Church, and has a Writ And it 14 
to the Biſhop &c. to remove the other”'s Incumbent, for which the Incum- Peareth 


no- 


Archbiſhop ſendeth a Prohibition that he do not admit the King's Clerk ther Common 


pendant the Appeal &c. then the King ſball have a Writ directed to the Perſon who 


Archbiſhop and his Officers to take off his Inhibition, and that they do no. !<<overeth 


his Preſear- 
ment, or 


Incumbent, that he do nor proſecute ſuch Appeals, Provocations, or other preſent, ſhall 


- Proceſs or Impediments. Aud allo the King may have an Attachment di- babe /uch 


3 2 | | | | ritual udges 
or the Party, that they ſhall not proceed, or proſecute ſuch &c. and alſo Attachment aga inſt Re? 
they do &c. F. N. B. 43. (B) | 8 W N 


* 


224. Left urer was removed for not officiating in Perſon as the Foundation hy 
required, MS, Tab. &c. cites 1720. Philips v. Walter. 


For more of Preſentation in General, See ADvowſon, Collation, St: 


monp, and other proper Titles. 
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(A) Preſumption. . -g, 3" 3.257 


* a * : ; WY * 
um * * 


th. 


1. IF the Eldeſt Son be beyond Sea at the Death of the Anceſtor, and the 


youngeſt enters into the Land, he is nor accounted in Law a Diſ- 


ſeiſor ; becaule the Law preſumes, that he preſerves the Poſſeſſion for his 
Brother; But if upon his Brother's Return he keeps him out ot Poſſeſſi- 


on, then the Law looks upon him as a Diſſeiſor. Per Doderidge. Lat. 


15 68. Paſch. 1 Car. in Mayow's Cale. | 


2. Caſual and Accidental Things are not to be preſum'd, unleſs al- 


leg' d. Arg. Hard. 8 1. Mich, 1656. in the Caſe of the Attorney Gene- 
ral v. Buckeridge. 


3. Powel Juſtice ſays, he does not know any Caſe where a Man 
ſhall be made a Tortfeaſor by Preſumption only. 2 Lutw. 1568. Mich. 
4 W.&M. in Cafe ot Gwin v. Pole. TY 2 | 
4. Where the Law intrufts Perſons as (Juſtice of Peace) with the Ex- 
ecution of a Power, the Court ought to give Credit to them in the Exe- 
cution of thir Power; tho if they make a falſe Return carats the 
N | e — "arty 


bent ſueth an Appeal in the Archbiſhop's Court &c. by reaſon whereof the b er, 


rected unto the Sheriff again/# ſuch Incumbent, if he go on there after p "mo 
| ſuch Prohibition directed unto him. F. N. B. 43. (AY 3 
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08 Privilege. 


Party and Juſtice are abuſed, they may be puniſhed. 19 Mod. 382. Hill 
3 Geo. B. R. the Queen v. Simpſon. 

5. Odioſa & Inhonefta non ſunt in lege Preſumenda & in facto quis |; 
habet ad Bonum & Malum magis de Bono quam de Malo preſuiningyi; 
eſt. See Maxims. 


6. Semper præſumitur pro Sententia & Pro Legitimatione puerorum. See 
Maxims. 


Stabit Præſumptio donec probetur in Contrarium. See Maxims. 


For more of Preſumption in General, See Length of Time, Tria 
Evidence, and other proper Titles. t 


Privilege. 


— 


(A) Of Officers in Courts [from Offices and Duties 


& of a Clerk 1. JF an Attorney of B. R. be made a Churchwarden of a Patiſh, 
- B. K I he ſhall have a Writ of Privilege out of B. R. ſhewing his 
Pack, Privilege to be diſcharged thereof tor his Attendance in the aid 
Tac. Stamp's Court, 19. 1, —.— B. R. Felix Wilſon being an Attorney of B. 

ſued in the Spiritual Court to execute the ſald Difice, and Pro 
hibition granted. 35 


'$.P. ofa 2. Tr. 15 Car, B. R. Mr. Barker's Cale being elected Churth 


Clerk of the warden of Aldermary in London, and ſuch Yrit granted, 


Court; and 


1 Clerks of the King's Courts are not privileged from Watch and 


by the whole Ward, fox they may find others to do it for them, and there needs | 
Court, that not any Perſonal Attendance. Tr. 15 Car. B. R. in the ſaid Caſe 


for all Of- Ot Barker, ſũid by Juſtice Jones. 


fices which 


require his perſonal and continual Attendance, as Church warden, Conſtable, and the like, he may have 


his Privilege; but for Offices which may be executed by Deputy, and do not require Artendance, as 


Recorder, and the like, (from which the Juſtices themſelves ſhall not be exempt) for ſuch he ſhall not | 


have his Privilege. Mar. 30. pl. 65. Trin. 15 Car. Anon. ED 


See Noy. 4. An Attorney of B. R. was elected Dithingmian of Taunton, in which 


112. Cor- © 


A 4 Town a Cuftom is pretended, That every oneſhould be Conſtable, or Tyth- 
bur it ems ingman in his Turn, according to their ſeveral Houſes, and he having pur- 

| ſtrangely re- chaſed two Houſes in the Town was choſen 'T'yrhingman at the Leet there; 
| ported, He brought his Writof Privilege to be diſcharged ; becauſe he is to be 


attendant in B R. It was moved, that it might not be allowed, becauſe 
here was a ſpecial Cuſtom, and ſhould an Attorney purchaſe many 
Houſes, there might not be Perſons enough to do the Service, as here he 


has actually purchaſed Seven. But all the Court held, That this cannot 


be a good Cuſtom; For then a Woman, being an Inhabitant in one ot the 
ſaid Houſes, it might come to her Courſe to be Conſtable, which the 

Law will not allow. It was ordered, that he be diſcharged. Cro. C. 

389. Mich. 10 Car. B. R. Prouſe's Caſe, 1 E oy 


5.8 


hurchwarden of Hanwell, and refuſed it, and he was 


—__—— ” 
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5. S. an Attorney ot B. R. having Land within the Manor of H. in Though it 
the County of Middleſex, Ratione tenuræ ought to ſerve as Reeve was obhect- 
when elected, and he being now elected, prayed a Writ of Privil ege ed, 17 he 
that he ſhould 2 be compelled to gather the Rents of the Lord, and to ſerve aka. 


f ty | EE VE holder, and 
in that Office; Per Keiling Ch. J. this Writ lies here, and is a ſtrong- by Cuſtom 


er Caſe than JIroules's Caſe Cro. Car. 389. Twiſden J. ſaid, A Te- Leugbt] to 
nure may be created to ſuch Intent to collect the Rents of the Lord ; 2 ſe 
Er Adjornatur. Raym. 179. Paſch. 21 Car. 2. Stone's Caſe. 3 


| 8 1 A Ei is 
ated by the ſame Cuſtom, and though it was alſo ſaid, that he might execute this by . 


the Court granted the Writ; For to tne 1ſt. it was ſaid, that the Privilege of this Court is as ancient 


as the Cuſtom of any Manor; and to the 2d. he is reſponſible for his Deputy. Lev. go 
Vent. 16. & 29. S. C. PO Deputy. Lev. 265. S. C——— 


6. Such as have Privilege of Chancery ſometimes have a Superſedeas Curſ. Canc. 
gf Privilege granted them as a Protection; the moſt extenſive of which 495; cap. 18. 
Sort contains both an InunGion and Superſedeas, directed to all and ſin- 
gular Juſtices, Judges, Sheriffs &c. injoining them ut to moleft or vex 
a Clerk of one of the {ix Clerks of this Court in his Privileges, and (a- 
mongſt other Things) not to put, or chuſe him into any Office of Collector, 
_ Churchwarden, or other common troubleſome Office; and if any Diſtreſs 
has been made upon him on that Account, without Delay to releaſe it. 
P. R. C. 287, 288. n e 


(A. 2) Of other Perſons. i ue 
x | | * | Mir; W , , 
1. CIR W. H. was ſeiſed of the Manor of R. in Eſſex, in which he And 1 
LJ preſcribed to have a Leet. A an Alderman of London lived within the Th — N 
Precintts thereof, and was preſented by the Homage to be Conffable, and might exe- 
this Preſentment was removed by Certiorari into B. R. and the Alder- cute it by 
man was diſcharged ; becauſe he was obliged as Alderman to be preſent Deputy, and 
at London tor the Government of the City. Jo. 462. pl. 4. Trin. 16. 11 
Car. B. R. Alderman Abdy's Caſe. | dr 


is not requi- 
| | I. | ſite by the 
Cuſtom of the Manor, yet Non Allocatur; And thereupon a Writ was awarded to be directed to the 
Lord of the Manor to diſcharge him. Cro. C. 585. pl. 3. 16 Car. B. R: S. C. 5 


2. Captain of the Guards is not privileged from being Reeve of a Manor, Lev. 233. 
Sid. 355. Hill. 19 & 20 Car. 2. Sir Walter Vane's CaſeQ. & 
3. A Doctor of Phy/ick was choſe Conſtable, and the. Court thought Per- 
ſons of Quality thould be privileged againſt ſuch Offices, and therefore 
made a Rule that he ſhould be diſcharged of the ſaid Office Niſi &c. 
Sid. 431. Mich. 21 Car. 2. B. R. The King v. Pordich. V 
4. A Writ of Privilege was prayed to excuſe one from the Office of 8 PLE 
Expenditor in the Level of Romney-Marſh ; 1ſt. For that he was an Ec- Ne of D.. 
cleſaftical Perſon. 2dly, Becauſe all the Land he has in the Marſh is in Lees Caſe. 
Leale tor 99 Years ; The Writ was granted by Rainstord and Moreton ——-<s. C. 
J. they only being in Court, Moreton for the firſt Reaſon, and Rainsford Mod 282. 
tor the 2d. Lev. 303. Mich. 22 Car. 2. B. R. 'The Archdeacon of Ro- Rs: ky 
Cheſter's Caſe. Dr. Lee's Caſe. © hb | = Tharahe 
| | | {le | W Fare amt | ws Archdea- 
con's Predeceſſors did execute this Office ; and the Court ordered, that Notice ſhould be given, and 
_ Cauſe ſhewn why the Doctor ſhould not do the like ; But afterwards the ſaid two Judges ruled, that he 


ſhould be privileged; And it is there ſaid, that the Land being in Leaſe, it ſeems that the Tenanr, 
1 ought to do the Office. And the Writ was granted. — S. C. cited 6 Mod. 140. Paſch 3 


. 5. High 


6 —— — > 
w * 


r GED. es © n . _—— n * Sn Monger We —— 2 Kr * #57 > + * + — W. 4 WS 
* < a n 0 "> N „ Aft * 4 s 2. 


Privilege. 
F. High Conſtable was diſcharged from ſerving the Office of Overſeer of 
the Poor, during his High-Conſtableſhip. 2 Jon. 46. Paſch. 28 Car, 2. 
High-Conſtable of Wanſteed's Caſe. 
6. The King's Officers, though they may execute the ſame by Deputy, 
are privileged from Pariſh Offices, though they drive Trades in the fame 
Pariſh, and ſuch Privilege is grantable out of Chancery as well as the Exche. 
quer. 2 Chan. Rep. 196. 32 Car. 2. Raymond v. Pariſh of St. Botolph', 
Aldgate, | | 
> Now, a Writ of Privilege was moved for to have a Clergyman, who 
appeared to have 0 Cure of Souls, privileged from the Office of Overſzx 
of the Poor, And though Holt Ch. J. ſeemed againſt it, becauſe he thought 
their Privilege of Exemption was only extendible to their Spiritual Re. 
venues, and if in any Caſe they were Perſonal, it was only from Com- 
mon Law Offices, and ſpecially it they were withour Cure, as here, yer 
the other three Juſtices were ſtrongly againſt him; But however, for 
his Lordſhip's Satisfaction, deſired it ſhould be ſtirred again. 6 Mod. 
140. Paſch. 3 Ann. B. R. Anon, ES 1 8 | 


: " — | 


= 
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(B) Privilege. For chat Cauſes. 
Bur if he ©. . JF a Man be arreſted coming to Wettminfterto. after an Action 


was not com- * there, he ſhall have the Privilege. 2 I), 7. 2. b. 9 . 6. 44. 


ing to the 


Court at Weſtminſter it is otherwiſe ; For it he comes to London in the Vacation meſne between the 


being ſued in Bank and the Arreſt in London, he ſhall not have the Privilege Br. Privilege, pl. 34 
cites 2 H. 7. 2 — One that was coming to the Court of B. R. to attend upon his Cauſe, was ar- 
reſted as he was coming, and was forced to put in Bail; but upon a Motion, and making it ſo appear 
to the Court, he and his Bail were both diſcharged. Hill. 22 Car. And the Party that arreſted him had 


been alſo puniſhed, had he not pretended that he knew not that the Party came about his Buſineſs de- 
. dae in the Court; for the doing of this was an Affront to the Court, as well as an Injury to the 
I 


arty arreſted. L. P. R. 2 Vol. 369. 


But to have the Protection of the Court, the Party muſt 


appear in Perſon, that the Court may examine him, and that they may be ſatisfied upon his Oath, that he 


* 


«vas either proſecuting or defending ſeme Suit pending in that Court, when he was arreſted, Gilb. Hiſt. of 
EC Bc 167-: 5 8 gn oe | 


2. So if he be arreſted returning from the Court he ſhall have the 
JJC dk | 
es It a Man be ſued in Bank, and he goes to another Place by Leave 
Dit of C. B. of the Court ro inquire for Evidences concerning this Matter which he 


367. cites has there, he ſhall have the Privilege if he be arreſted there, 130. 


Firzh. Cor- I, b. 
„ 0 


Cauſa. 151. S. C. 


S. Cb. 4. But in this Caſe, if he has not Leave of the Court to go there, 
#7. „s ye thall not have the Privilege. 13 P. 4. 1 b es 


| Br. Privi- 


F. If the Oetendant, ina Writ of Treſpaſs, be arreſted in another 
f Court, in coming at the Return to anſwer the Plaintiff he ſhall have his 
ee, pl. 21. IAgrivile e VVV 
cite g C Privilege. 4 Þ, 6. 3. . 


& P. but | | To | . n | | 
ſays, that he was diſmiſſed till they were adviſed, quod nota, but that by 2 H. 5. cap. 2. it is enacted, 
that he ſhall be remanded where he ſhall remain, and ſhall not be diſmiſſed. $4 | 


In fuch Cale 6. Ik a Man be arreſted upon a Writ returned in Bank, if he goes 
| Have his Pri. 40 Miles our of his Way to another Place to buy a Horte to come 10 


veg it ar London, and he 1s there arreſted, yet he dall habe his Privilege, 5 
reſted ina 0. 7. U. | 1 855 | | 
Town Cor- | 


porate at ſuch Diſtance ; For it may be that he went thither to buy a Horſe, or other Things neceſſary 


for his Journey. Br. Privilege, pl. 4. cites S. C. ' 


2 Prrivilege. — 
5. Jt J have an Action pending in B and my Goods are arreſted in Lon- Br. Privi. 
don, which ought not to have Privilege, If J render my Body Volun- lege, pl. c. 


rarily to free my Goods, I ſhall not have the Privilege, becauſe it was ir „ % 
my own Act to render my ſelt. 20 ID, 6. 3. b. Adzudged. S If in Plaint 


againſt a 
don, his Goods ave attached by the Cuſtom, and he renders his Body to 4110 to diſſolve the Attach 


3 : f ö ment, yet h 
ſhall have the Privilege of the Bank, if he was impleaded there be ore, notwithſtanding that e 


der to Priſon was his own Act; For he was in by virtue of the Plaint. Br. Privilege, pl. 29. cites 28 H. 
6. 12. S. C. cited 8 Rep. 143. b. in Dr. Drury 's Caſe. — dee pl. 23. er F. 39. cites 38 H 


8. Ik a Man be arreſted in going to London, tho he has an * Ac- See pl. 1. 
tion pending in Bank, yet if he was not coming to this Court, he ſhall n 
not have the Femke 2 . J. 2. ol. 273. 

9. If the P 
ſendant upon a Plaint there, before the Return of the Writ in Bank, ed B. in C. B 
he ſhall have his Privilege. 11 Þ, 6. 22. 52. and had Day. 


to appear, 


and the Defendant arreſted the Plaintiff coming toward the Court to proſecute his Suit, the Plain ſhall 


have Privilege for his own Suit. Br. Privilege, pl. 57.cites 11 H. 6. 27. 


10. Ika Man, having an Original depending returnable in Bank, This ſeems 
comes to London 3 Weeks before the Return for this Cauſe and no other, * 
and there is arreſted, he ſhall have the [Irivilege, 11 Þ. 6, 3. But if Book is, har 
he comes ſo long before the Time, becauſe he is lick, to be retrethed, if the Plain- 
before, it ſhall be intended to prevent his keeping of his Day, and therefore ſhall have h «| 
but if it was 2 or 3 Weeks before the Day it would be otherwiſe, For then it could not be intended, 
That his Coming was to keep bis Nay, unleſs other Cauſe was ſhewy, as that he had been ſick, and that 


his Coming ſo long before, was to refreſh himſelf, 11 H. 6. 52. a. pl. 16. but I do not obſerye the Point 


mentioned at 11. 6. H. 3. — And ſee pl 12, 13. 


11. But ia Man does not come to London to take a Suit at the 
Common Law, but is there remaining. tho” he has an Action pending 

in 6. pet he ſhall not have the Privilege it he be arreſted there. 
11 H. 6. 3. e 3 . 
. is is true, if he be arreſted 2 or 3 Weeks before Return of See pl. ro. 
che Wric in Bank; For then he could not be in coming to the Bank, Freude 


| by Examin- 
II D. 6. 52. ation, that 


Defendant 


in Bank was arreſted in London in the Vacation, when he need not come about his Suit at Weſtminſter, 
and therefore it was the Opinion of the Court that he ſhould be remanded. Br. Privilege, pl. 31. cites | 


39 H. 6. 50. 


13. Bur if he was arreſted there but 2 Days, or ſuch little Time be- See pl 10. 
fore the Return, he ſhall have his Privilege, tho he be ſtaying there; (217; 
For by this Arrelt he cannot keep his Day in Bank, 11 Þ, 6, 52. 


London 12 


Days before 'he "on and is arreſted in London 2 Upon Oath that he came ſo long before the Term, to 
' retain Council in his Matter in Bank, the Privilege was allowed him. Br. Privilege, pl. 28. cites 38 f. 6 


4. —— In Debt, Exigent was awarded in Trinity Term "returnable in Hillary Term, and Meſne, Viz, 
in Mich. Term the Deſendant came to London, and wasiarreſted, and prayed Privilege; Per Brian Ch. I. he 
| ſhall have the Privilege, if he came for Counſel in the ſame Cauſe ; And therefore ther Plaintiff in Lon- 


don took out an Original in Bank againſt the Defendant, and he was compelled to anſwer to it imme- 


(lately, and had Privilege; quod nota. Br. Privilege, pl. 45. cites 20 E. 4.12. 


14. A Man who dwelt in London was impleaded at Weſtminſter, and after 

was arreſted in London, and was diſmiſſed by the Privilege, tho he dwelt 

in London, as well as if he had been arreſted in London coming out of 

the Country to Weſtminſter, to have appeared at a Suit there; Bur Brook 

lays it ſeems that this was in the Term; For contra, it ſeems if he had 

been arreſted in the Vacation. Br. Privilege, pl. 55. cites 11 H. 6. 52. . 
| . | | 8 mr 15. 


Man in Lon- 


ainciti, in a Suit in Bank be arreſted in London by De- Nm 


is Privilege; 


Bank came to 


to follexy bis 


512 Privilege. 
See rheNutes 15. A Man ſued a Replevin, and the Defendant affirmed Plaint in a Baſ 
at pl.17- Court by Covin to have the Goods diſtrained to be attached, ſo that Replevin 
ſhould not be thereof made; and the Sheriff returned it, and the Plaintiff 
prayed Superfedeas for him and his Goods, becauſe the Court of Bank has 
the elder Serj by the Replevin, and he could not have Privilege by Super- 
ſedeas for his Goods, bur only for his Body 3 Bur per Laicon he ſhall 
have it for both; but by ſeveral, the Plaintiff may have Certiorari for 
all if he will, and fee elſewhere, that the Attachment ſhall not diſſolye 
the Diſtreſs taken before. Br. Privilege, pl. 51. cites 16 E. 4. 8. 

The Plain- 16. Where Matter is continued fer a Tear, by reaſon that it is in ,. 

tft coming up Hizrement, a Man thall have Privilege. Per Brian. Ch. J. Br. Privilege, 

pl. 45. cites20E. 4. 12. 


Suit after bis 
Tear after his | | | ; bez . 

Bill en hihited, was arreſted in London, and had his Privilege. Toth. 218. cites 1588. Marſhal v. Moor 
—— 8. C. cited P. K. C. 285. it appearing, that he came up only for the following his Suit. — Curt. 
Canc. 496, S. C. EN | | | 


And per Sul- 15. A Man brought Corpus cum cauſa, to be removed out of London, be. 
liarde, ifa cauſe he is indicted of Treſpaſs in B. R. And by the beſt Opinion he thall 


Man claims 


the Privilegs have the Privilege. Br. Privilege, pl. 47. cites 2 R. 3. 16, 


by Action | 5 os | 885 
brought by himſelf, he ſhall be examined <chether it be brought by Covin, Ibid, 


Where the Action 


is bronghr in the ſame Term, he ſhall be examined of the Covin; but if it be in a former Term, the Re. 
cord ſhall be credited, and the principal Caſe was put off &c. therefore quære. Ibid. ket 


18. He who has Attorney, and comes to commune with him, and is ar. 
Teſted in London ſhall have Privilege. Br. Privilege, pl. 34. cites 2 H. 
5. 2. Per Townſend. Fe ry Wow rd a mn 
19. And he who comes to 4 Vill to merchandize, and after has Notice 
that Pluries Capias is iſſued againſt him, and it is returned, and that it he 
does not appear Exigent ſhall ifi ue, there if he would appear, and in the 
mean Time he is arreſted, he ſhall have the Privilege. Per 'Townſend ; 
Gute. Br. Privilege, pl. 34. eites 2 H. J. 4 . 1 
So of a er- 20. Note, that where Cæſiy que Uſe comes to Weſtminſter to maintain 
van or Jar the Suit of his Feoflee in Uſe, and he is arreſted, he ſhall have the Privi- 
es des on lege. Br. Privilege, pl. 1. cites 2) H. 8. 20. 5 „ 
bring Mo- . 5 
ney io his Leſſor, who is in Suit, to maintain the Suit. Ibid. 


So in Debt 21. If the Baron alone be impleaded in C. B. and in coming to deſend 
9 Ban the Suit he and his Feme are both arrefted, they ſhall both have the Privi- 
vo 7s Dd Raye „ 5 


Feme, Super- lege. D. 37%. | Trin. 23 Eliz. Anon. 5 

ſedeas of | ory | EE 55 5 : 2 A b 
Chancery was caſt for the Baron; and becauſe the Feme cannot anſwer without her Baron, and they are 
one Perſon in Law; therefore Per Cur. It ſhall ſerve for both. Br. Privilege, pl. 17. Cites 22 


P.R.C.289. 22. The Defendant, coming to execute a Commiſſion, was arreſted, and 


CR 23 Eliz. Jackſon v. Vaughan. I PO nin be Oy 8 
2᷑3. Action of Battery was brought in C. B. and upon Not Guilty 
pleaded, the Parties were at Iſſue; and when the Fury went out to con. 

ider of their Verdict, the Defendant cans'd the Plaintiſf to be arrefted by 
Proceſs out of B. R. for a Battery done to him before by the Plaintiff. The 
Court being intorm'd of this, would have diſcharg'd the Plaintiff, but 

that he having put in Bail, they ſaid they could nor, but commanded the 

Plaintiff in this new Action to releaſe his Arreſt, which he did; and they 

ſet a Fine on him, which he immediately paid in Court. And they ſaid, 

that the Suitors ought ſafely to come and go by the Privilege of the 

Court, without Vexation elſewhere. Goldsb. 33. pl. 8. Mich. 29 Eliz. 

Lea's Caſe. | ks 1 | | 


———Curl. had a Corpus cum Cauſa to ſet him at Liberty. Toth. 218. cites Trin. 


24 A 


Privilege. 


22 
6 


24. A Defendant coming up upon an Attachment would have had his 
Privilege againſt a Citation in the Arches, and could not; becauſe a Cita- 
tion is no Stay of his Perſon. Toth. 218. cites Paſch. 30 Eliz. Cook 
v. Dix. | 3 

25. The Plaintiff was arreſted when he came up to examine Witneſſes, P. R. C. 
and was diſcharged by Superſedeas of Privilege. Toth. 218. cites Trin. 239-—— 
1591. or 32 Eliz. fol. 738. Barnardiſton v. Bawd. | . Cane: 

26. The Plaintiff was releas'd out of Priſon, tho' detained at other e 
Men's Suit, becauſe he Was arrefed when he was going about his Bulineſs 
or Smit in Chancery. Toth. 211. cites 8 Car. Smith v. Garby, | 

217. When a Perſon complains to the Court of B. R. of a Mifde- 
meanor, and it is adjudged that his Complaint is vexatious ; this Court 
will not allow the Privilege of protecting him in his Return. 11 Mod. 79. 
pl. 13. Paſch. 5 Ann, Anon. . EY 


513 


— 


(C) Fer what Things. And in what Action. 


I, F a Man was condemned in London, and taken before the Writ 
I purchas'd in Bank, he ſhall not have his Privilege, but ſhall be 
| remanded. 10 D. 6. 10. b. | | # 5 | | 
2. If a Man, who comes tg London to anſwer an Original againſt * If after his 
him returnable in Bank, be, before the Return, arreſted upon a Plaint in n Lg 
London prior to the Date of the Wrir, he ſhall not have the Privilege. Rank, he 4 

* 9 I), 6. 54. b. 10 ID, 6, 10. b. For he (hail not be dlſcharged. | erde in 
| | | 4 | 
upon a Plaint, he ſhall have the Privilege, tho' the Plaintiff be Noxſuited or Efoicned, or 9 ap- 
pear, ſo that the Writ be returned, and the Teſte of the Writ prior to the Plaint upon which he is ar- 
reſted; but if the Writ be not returned, he ſhall not have the Privilege; for the Court has not any Re- 
cord; but upon Plaint affirmed before the Teſte of bis Writ, he ſhall not have Privilege. Br. Privilege, pl. 
5. Cites S. C. Fe | | | To 


3. So if the Plaint was the 4th Day of October, and the Writ bore 
Date rhe i Day, pet if it be found upon Examination that the writ 
mo SU veres the 8h Day, he ſhall not have the Privilege. 9 Þ. 6, 
| 2 If a Man, coming to anſwer an Original, he arreſted upon a Plaint If a Man 
in London ſubſequent to the Date of the Writ, but before the Return, luna Suit 
the Original be after returned, he ſhall have his Privilege, tho the 1a R. 4 
8 in the Original has not pet done any Thing in the Writ; be coming 
tor by the Return of the Writ the Original was pending trom the wo Town to 
Date, ab Initio. 9 Þ. 6. 54. b. Curia. 10 Y. 6. 10. D. beter or 
here, he cannot be ſued elſe where; Per Twiſden. Mod. 66. Mich. 22 Car. 2. B. R. Anon. 


B. So ſhall it be tho' the Plaintiff in the Original be outlaw'd at the 
Return. 9 P. 6. 55. b. Curie. an 
6. But if a Man ſues an Original againſt me, bur does not deliver 
the Writ to the Sheriff, nor any Wrir is returned; and J {uppoling the 
Writ to be returned, come to anſwer ir, and in coming am arreſted, - JR 
hall not have the [Irivilege ; for here no Weit is depending againit 
me. 9Þ. 6. 54. b. 9 5 £7 | 55 
J. Ik Jam arreſted in an inferior Court coming to ans wer a Capias 
ſued againſt me in Bank, I ſhall have the jrivtiege, tho' the Writ 


be returned Non eſt Inventus. 20 I, 6. 4. 


60 8. A 


514 Privilege. 


Br. Privi- 8. A Man who is coming to proſecute a Suit ſhall have the Privilege 


lege, pl. 55. 4; | | D 
Ates 8. C — lor all his Goods neceſſary * for the Journey. 20 . 6. 4, 


pl. 24. cites 9 E. 4 47 That it was touched there, that he ſhould have Privilege there for his Harſe 
and Servant who comes with him. — Ibid. pl. 27. cites 21 H. 75. 39. Thar he ſhall have Privilege for his 
Horſe and oti;er Goods It was ſaid by Aſcough and Fulthorp, When a Man comes to London 
about his Suit, He and his Horſes and his Goods neceflary to his Journey ſhall be privileg'd. And 
by Newton, he ſhall have the Privilege for all his Goods brought v ith him, tho' he. brings Surpluſage 
and ſo of N other Goods, Quære inde; And ſo after he was remitted as before. Br. Privilege, pl.6. 
Cites 20 H. 0. 4. 

* S. P. Aud ulſo for his £xpences. Br. Privilege, pl. 29. cites 38 H. 6. 12. 


Pr. Privi- 9. So if he brings with him more Goods than are neceſſary, (pct if 
Cite 8, ... k 

S ce {Privilege tor them. 

24 H. 6. Per | 1 | 

Priiot. Quod non Negatur, [And ſee the Notes at pl. 8. Per Newton] 


lege, 7:55 he brings them with him tor Defence of the Suit) he ſhall have the 


Br.Privi- x0. Bur he ſhall not have {Privilege for ſuch odds as he carries 


lege, pl. 55. sue hs : 3 
| 15 9 43 With him ro merchandife. 20 I), 6. 4 OL oh, 
I bid. pl. 6. cites S. C. pl. 8. cites 34 H. 6. 15. Per Priſot.— Br. Privilege, pl. 29. cites 38 
II. 6. 12. S. P. Gilb. Hiſt. of C. B. 198. L TY „ 


x11. It Defendanr in an Action of Debt in Bank be arreſted in Lon- 
Fol. 2:4 don for the fame Debt by the tame Plainriit, he ſhall have the Privilege ; 


Fp and when he comes into Bank upon the Habeas Corpus, thy rye 7 


lege, pl 11. Blaintiſt be Nonſuited, pet he ſhall be dilimiſſed. 12 O. 4. 21. 
es d C. — . | h We pike = WES | 
Ur Nonſtir, pl. 13. cites S. C. Gilb, Hiſt. C B. 168. cites S.C. If it appears to the Court, that it 


is the fave Plaintiff, Defendant and Action, the Defendant ſhall be diſcharg'd; becauſe at the Time of 


{ing cut the 2d Action, they were legally attach'd in the ſuperior Court. 


12. He who rides with his Maſter to London, to bring back kis Horſe, 
ſhall have the Privilege. Br. Privilege, pl. 40. cites 10 E. 4. 4. 


13. If a Man comes to ſue Original, and is arreſted before he can ſe. 
it, he ſhull be examined, and ſhall have the Privilege, tho' no Plea be 


pending. Br. Privilege, pl. 1. cites 2) H. 8. 20. 

14. A Clerk of B. R. was ſucd, after the Statute of 21 Jac. cap. 23. 
in an inferior Court, tor a Sum under 51. And Per Jones and the Chief 
Juſtice, a Writ ot Privilege thall be allow'd; tor the Statute, being ge- 
neral, never intended to take away the Privilege of the Clerks ot this 


Court. And it was Rul'd accordingly. Palm. 403. Paſch. x Car. B. K. 


Armington's Caſe. 


15. A Serjeant at Law was Plaintiff in the Admiralty, and the De- 


tendant there mov'd for a Prohibition in B. R. The Court doubted, 
Whether Privilege ſhould be granted iz Prohibition, Ideo Quære. Sid. 


65. pl. 38. Mich. 13 Car. 2. B. R. Serjeant Morton's Caſe. 


| Gilb. Hiſt. of 16. It a Man comes to B. R. as a Witneſs, he is protected etido & re. 


C. B. 168. geundo. Per Twiſden. Mod. 66. Mich. 22 Car. 2. B. R. pl. 13. Anon. 


8. e | 


ſince they are oblig'd by the Proceſs of the Court to appear, they will not ſufter any one to be moleſted | 


whilſt he is pay ing Obedience to their Writ. _ | 1 8 
A Witneſs was arreſted as he was attending the Court to give Teſtimony in a Cauſe. Roll. Ch J. bid 


them take a Superſedeas, and ordered the Parties to ſhew Cauſe why an Attachment ſhould not go againſt 


them who arreſted him. Sty.395. Mich. 1653. Anon. | | 
If a Witneſs coming to teſtify in a Cauſe in Middleſex be arreſted in London by one knowing the 

Cauſe, he has no Remedy but by Habeas Corpus to examine and deliver him thereby; but if there be 
any Contempt by the Officer &c. an Attachment „ TORN be awarded againſt him; for they arc 
as well to have Privilege as the Parties. Keb. 220. Hill. 13 Car. 2 Vandevelde v. Luellin. 


S. C. 3 Lev. 1». In Debt, upon a Penal Statute, Qui tam &c. againſt an Attorney 


30 1 in C. B. the Queſtion was, If he ſhall have his Privilege or no? And 
the Writ ruled upon Demurrer, That he ſhall have his Privilege in a De#t Oni tam 


&c. 


—.. f. wo Eh 


— 
unte 
* 
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6 


&c. becauſe it is only the Suit of the Party; tho' in Information he ſhall ſhall abate. 
not have his Privilege. And it was faid to be the Suit of the Party, 1ſt, — Eutw. 
Becauſe he may be Nonſuit, the which he cannot be in an Information. E 
2dly, He may pray a Tales without Warrant of the Attorney General. 30 NS 
zdly, This ſhall not be determined by the Demiſe of the King. And W. B. R. 
cited Cr. Car. 10. Farrington's Caſe there adjudg'd to be merely the Kirkham v. 
Suit of the Party. Skin. 549. Trin. 6 W. & M. B. R. Baker v. Dun- Wbeeley. 


comb. 


nnn. 


(D) fat Perſons ſhall have the Privilege. 
. Phe Farmer of the Chief Clerk of B. R. ſhall not have the 
1 Privilege ol the Court, becauſe he is not any Neceſſary At- 
tendant upon him. 10. I. Id. B. | 73 | - | 
2. The Steward ot his Lands ſhall have the Privilege, 20 I), 6. Defendant | 
26. b. | | 5 moved to be 
| . 4 | | 2” a ; diſcharged 
out of Execution, being Steward of the Honſhold to Baron Bourk, a Foreign Envoy, and obtained a Rule to 
ſhew Cauſe, which was afterwards diſcharged on hearing Council on both Sides, it appearing that the 


Defendant was a Trader, that he reſided at his own Houſe in the Old Palace Yard, Weſtminſter, and that 
the Envoy vas at Hanover at the Time of the Arreſt, Notes in C. B 281. Hill. 9 Geo. 2, Cain v. Molineux 


. Ik a Man be not retained with a Clerk in Chancery, but is his Br. Privi- 
Servant to do his Commands only at this time of the Suit, yet he ſhall lege, pl. 54. 


have the Privilege. 11 Þ. 6. 8. b. Quere. Nog SC 
| | tall have 


Privilege, but thoſe who are Attendants at the Office, or uon their after, as Cooke, Butler &c. Per Lit- 
tl, Be, Privilege, pl. 8. cites 34 H. 6. 15. Servant of the Chancery ſhall' have the Privilege, 
contra of Servant of the Servant. Br. Privilege, pl. 9. cites 34 H 6. 29 Bus per Priſot, 
Servant of a Gentleman, who is Servant of the Chancery, ſhall have the Privilege, but this is as Servant of 
the Chancery, and not as Servant of the Servant Quære. Ibid. | | „„ 


4. Bill lies againſt Fi/azer of the Court. Br. Bill, pl. 5. cites 7 H. 
Debt againſt H. S. who caſt Superſedeas of the Exchequer as Ser- 
vant of the Lord Cromwel, Chamberlain of the Excheguer ; Pole ſaid, that 
the Privilege extends to thoſe who are Accomprants iu the Exchequer, and 
to the 7 wo a of England, and other Aſſiſtants of the Court, and their fa- 
miliar Servants who are about the Offices and Buſiueſſes of the Account in 
the Exchequer, and to their menial Servants dwelling in their Houſe, aud to 
no others ; and that the Defendant is Deputy to the ſaid Ld. Cromwell 
at Hull, and is accountable there, and not in the Exchequer, and that 
he is not a Houthold Servant of the faid Ld: Cromwell, which Newton 
agreed; For the Privilege dees not extend to the Shepherd nor Carter, but 
10 the Servants who are about his Perſon, or attendant at the Court; and 
they demurred upon the Superſedeas, becauſe the King recorded by the 
Wit, that he is continual Servant to the Chamberlain, and Day given 
over to the next Term, and there he caſt another Superſedeas, rehearſ- 
ing him to be menial Servant. Per Newton, by the Day given over, the Ju- 
riſdiction is affirmed but for the firſt Superſedeas only; Per Portington, 
He who pleads a Plea to the Juriſdiction of the Court, ſhall nor plead 
other Plea to the Juriſdiction aſter; but here is no Plea pleaded, but 
Day given over upon the Superſedeas ; therefore the laſt Writ may well 
lerve. Br, Privilege, pl. 16; eites 22 H 6. 1999. 
6. If the Sheriff*s Bailiff of H. who comes to bring the Writs to Court, aud 
to receive others &c. be arreſted, he ſhall have the Privilege; Per Little- 
ton, Br, Privilege, pl. 24. cites 9 E. 4. 47. 


7. In 
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7. In Debt, Coo, Butler of Officers of the Court &c. ſhall have Priyj. 
lege, and yet Bill does not lie againſt them; For they are not bound 
ro be attendant in the Court as Officers and Attorneys are. Br, Privi. 
lege, pl. 42. cites 11 E. 4. 3. Per marr open 
§o of a Prin- 8. And a Mainpernor ſhall have Privilege; Per Choke J. and yet Bil 


er of the does not lie againtt him. Br. Privilege, pl. 42. cites 11 E. 4. 3. 
Court, he | | : i ; 3 
ſhall have Privilege, and yet Bill does not lie againſt him. Ibid. 


Br. Attor- 9. Bill by Attorney of B. R. was rejected and abated; for no Attor. 
_ ney, pl. 67. ney is there of Record, nor his Attendance neceſfary; But otherwiſe it 
N 8. C. is in C. B. For there he, who is Attorney of Record, ſhall have the Pri. 
vilege to plead by Bill. Br. Bill, pl. 24. cices 1 H. 9. 12. | 
10. G. brought Debt againſt T. Wordci of the Fleet, by Bill of Privj. 
lege, and he would not appear, and che Court was in great Doubt what 
Remedy the Plaintiff had ro compel the Defendant to appear; for he 
cannot be ſorejudg'd the Court, becaufe he has an Inheritance in his 
Otfice. And after it was ſurmiſed to the Court, that the ſaid 2. hay 
made a Leaſe of his ſaid Office to another for three Years, and then the 
Court was clear of Opinion, that the ſaid Z. ſhouid not Have the Privilege; 
tor now during the Leale he is not Officer, but the Lefice. 2 Le. 11; 
Trin, 29 Eliz. C. B. Gittisſon v. Tyre l., 
11. A Writ of Privilege was ſigned by all the Juſtices of the Court of 
C. B. for G. V. a Clerk under the Cuſtos Brevium, to free him from being 
à Soldier, reciting, that it is the Cuitom and Privilege of that Corr 
time whereof &c. that neither the Attornies nor Clerks thall be pret- 
ſed tor Soldiers, nor choſe into any Office Sine Voluntate ſua, but ought 
to attend the Service of the Court. Cro. Car. 11. pl. 2. Trin. 1 Car. C. 
B. George Venable's Caſe. | V 65 | 
Keb. 137. 12. Debt on Bond of 100 J. Defendant pleaded 79 He Füiriſclict ion, 
nd ae that none ol the Privy Chamber ought to be ſued in any other Court, at 
Court con- the Suit of any Perſon, withour ſpecial Licence of the Lord Chamber. 
ceived the lain of the Houſhold, and at he 7s one of the Privy Chamber. Plaintiff 
Plea naught demurred, and a Reſpondeas Ouſter awarded; tor the Plea is ill; and 
| — eee the Court ſeemed to be oflended with the ſaid Plea. Ray m. 34. Mich. 13 
1 enquired Car. 2. B. R. Barrington v. Venables. N „ 
who the | 8 | | 
Ccunſel was that ſet his Hand to the Plea, in order to puniſh him. 


S. C. Freem. 13. In Aſſault and Pattery againſt A. and B. A. pleaded Son Aſſault 
wo 9 Demeſne, B. pleaded his Privilege as a Serjeant at Law, to be ſued only 
8 in C. B. The Plaintiff demurred, becauſe he is not the ſole Deiendant, 
by Tu iſden but joined with another ; And it was laid, That though, where the Action 
J if upon is joint and cannot be ſevered, he ſhall loſe his Privilege if he be ſued 
2 with another; but otherwiſe where the Action is ſeverable. But per 
appears to 5 Cur. a Ser jeant at Law has no Privilege againſt any Court at Weſtminſter ; 
by Covin, he for he may practice in any Court there, and ſo is not confined to C. B. 
ſhall have Hut if he be ſued in any Court elſewhere than at Weſtminſter, hs may then 
3 plead his Privilege, Whereupon a Reſpondeas Ouiter was awarded, 2 
* ev. 129. Hill. 26 & 27 Car. 2. B. R. Deakins v. Sir William Scroggs 
JJ!ͤĩ ?;V? OY | 


e | 


WMambleton v. Scroggs & al. in the Exchequer Chamber, and there North Ch. J. ſaid, That he al- 
u ays took it to be an uncontroverted Point, that a Serjeant at Law ſhould be ſued only in C B. by Bill; 
that he is bound by his Oath to be there, and when he brings a Writ of Privilege, it is always out of 
that Court and no other. Paſch. 30 Car. 2. Curia adviſare vult. An Action was brought oy Bill 
againſt a Serjeant at Law for Work done, the Defendant pleads in Abatement that he ought to be ſued 

by Original, and not by Bill; on this a Demurrer was joined; and after many Arguments and Caſes ci 
ted, the Court ſaid, The Caſe of x Serjeant and Prot honotary s Clerk ave ufon the ſame Flot, neither of 
them being boun i to perſonal Attendance, as Prothonotaries and Attornies are, ſo that he ought to have 
been ſued by Original; and therefore the Court gave ſudgment for the Defendant, that the Bill 1 | 
5 | | abate 


A 
— — K — 6 — 


7 & 8 Geo. 2. Swain v. Girdler, Serjeant at Law. 


9 Privilege. 
abate. Rep. of Pract. in C. B. 104, 105. Trin. 
Notes of Caſes in C. B. 280. S. C. 


14. The Clerk of the Clerk of the Crown Office is not privileged. 2 Show. But the 
287). Paſch. 35 Car. 2. B. R. Ward v. Lawrence. ; | Clerkof tbe 


| 4 | Clerk of the 
Pells ſhall have Privilege. Cumb. 482. Hill. 10 W. z. Toms v. Loyy. 


15. It was adjudged, that an Attorney's Clerk has no Privilege. 
Comb. 12. Hill 1 & 2 Jac. 2. Gardner v. Strode. 

16. An Action was brought againſt a Pothonotary's Clerk by Original. 
He pleaded, that he ought to be ſued by Bill; ro which Plaintitt de- 
murred. And the Court gave Judgment, that the Defendant ſhould an- 
ſwer over. Notes in C. B. 280. Trin. J. & 8 Geo. 2. in the Caſe of 
Swain v. Girdler, Serjeant at Law. Cites it as Mich. 10 Geo. C. B. 
Rot. 360. Baker v. Swindale. | 
1. That the Detendant is an Attorney, or a Clerk in the Courts of Chan- 

cery or Exchequer &c. may be pleaded in Abatement. R. S. L. 6. 


_=> 


6 


g 5 (E) 25 Againſt whom he ſhall kde ha Privilege. 


I. I a Man be coming to a Court, pet if he be arreſted in another 
; gp 8 Suit ot the King, he thall not have his Privilege. 9 
9. Os 44. Uma, „ N | DES | 
2. Bill of Privilege lies not againſt Attorney and his Feme ; tor the Br. Bill, pl. 
Feme is nor privileged. Per Littleton and Priſot. Br. Privilege, pl. 9. 2. N 
cites 34 H. 6. 25. A „ 1 e 83 


VV 3 | * YO es ERS EE | if the Baron 
has the Privilege of Chancery, this ſhall not ſerve for his Feme, Br. Bill, pl. 39. cites 35 H. 6. 3 


—__— —— 


3, 


2 


_— 


5 (F) lat Court ſhall have the Privilege, and 


againſt ct. 


1. IV a Man coming to anſwer an Action in Bank be arreſted in the 
I Marſhalſea, he ſhall have the Privilege of the Bauk ; yet the 

{ other 18 an Ancient Court, 4H). 6. 8. 1 - 4A Ch | 885 8 
2. So a Man ſhall have the Privilege of the Bank if he be arreſt- A Van was 
ed in London. 4 0. 6. 8. b. ns FE ne iÞ - . 


the Exieent was ſued in London by Act hn of Debt upon the Cuſtom of L. upon a Conceſſit ſolvere, and had 
Wit of Privilege, and was diſmiſs'd, notwithſtanding that it was alleged that it was a cuſtomary Ac- 
tion which does not lie at Common Law; for after this Action determined in Bank, he may have new 
Action in London; for he cannot be attendant at two Courts ſimul & ſemel, and he <vho del in London 
_andis 8 ed there, where he is impleaded in Bank, ſhall have the Privilege. Br. Privilege, pl. 30. 
ces 38 H. 6. 20. WY: | | 

of Fl Man be pleated in any Curt at Weſtminſter, and after is arreſted and condemned in London, where 
he ought to have the Privilege of Weſtminſter, he ſhall be di miſs'd. Brook ſays ers inde ; for the 
Plaintiff cannot have Action at another Time, if he was in Execution. Br. Privilege, pl. 44 citcs 
16 E. 4. 5. 3 4 


3. Tf a Clerk of B. R. be ſued by Bill there for Land in a Corpora- 
tion, of which che Corporation has Conuſance of Pleas, pet they ſhall 
not have Conulance ot this lea, but the Defendant chall have his 
Privilege ok B. N. for otherwife he ſhall be drawn to the . 4 
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dance in Interior Courts. Tr. 4 Ja. B. R. Bus Cafe by 
Dopham. | 
2 Brownl. T Ik an Attorney of Bank brings a Bill of Debt againſt the Marſhal 


1 * 1 of the King's Bench in Bank, the Attorney ſhall have the Privilege, 


in Caſz of and not the Marſhal ; for tho the Court of B. K. is more high than 
faker v. the Court of B. pet both are equal in Antiquity, vtz. Time whereof 
Lenthal, Wemorp; and therefore they being in quali jure, the Court of 


rb Ban being irt ſeiled, hall have the Privilege ; for the Preſence of 
v. Rey= the Attorney is as neceſtary in Bank as of the Yarthal in the Ring's, 
nolds. : Bench. Trin. 7 Ja. B. between 6 and t Geo. Reynell, Adjudg d. 
So where P. 8 
an Attorrey of B. R. brouelt an Action of Treſpaſs aeainſt the Warden of the Fleet, who came into C B. 
ard deſired the Advice of the Court, he being an Officer thereof, and therefore ought not to be im- 
' pleaded elſe» here. The Court ſaid that becauſe the Plaintiff has alſo his Privilege ia B. R. as well 
as the Defendant hath in C B. this Equality ſhall render the Parties at Liberty, and he ſhall have the 
Hoene fit of his Privilege who firſt —_— the Suit. And fo the Warden was advi>'d to anſwer. 2 Le. 

41 l. 566. Mich. 30 Eliz. Povey's Cale. 5 3 5 

Tue Plaintiff being an Accountant in the Court of Exchequer by Bill there, pray'd to be relieved 
ag iinſt a Bond pur in Suit by Defendant in the i by Reaſon of his Privilege as Uſher of the 

Chancery, the Defendant pleaded his Privilege as an Officer of the Court of Chancery. The Court 
greed, that when het Parties are privileged, bis Privilege ſball tate Place who ſues firſt. And that in this 
_ Cafe the Suit in Equity to be relieved againſt the Penalty of the Bond is firſt attach'd here, and it is 
not the ſame Suit with that at Common Law, but diſtinct from it. And it was further ſaid, that if 
both are privileg'd Perſons, and the .{ttendance of the one is more requiſite than of the other (as in the prin- 
cival Cate it is the Plaintiff here being an Accountant in this Court, and entered into his Account, as 
by his Bill is alleg'd, which cannot be compleated by Deputy or Attorney) in ſuch Cate his Privilege 
| foal be allow'd wo has moſt Cauſe of Privilege; Et adjornatur. But at another Day the Plea was over- 
rul'd, and an In;unction granted till Anſwer, Hard. 117, pl. 2. Trin. 1658. Baker v. Lenthal. 

It a — of C. B. brings Action there againſt a Mirifter of B. R. he ſhall not have Privilege of 

B. R. For C. B. has the eldeſt Seiſin by their Miniſter. Br. Privilege, pl. 40. cites 10 E. 4. 4—— 
S. C. cited 2 Brownl. 267. in Caſe of Guy v. Sir George Reynel. A Man ſed Plaint in London, and 
after the Defendant brought Writ of Debt in Bank, and had Privilege, and becauſe the Plaint was elder 
than the Writ, therefore he was remanded, and had Procedendo; quod noti. Br. Privilege, pl. 3c. 
cites 8 E. 4. 17. | 5 N EE a _ No 72 


5. If a Priſoner remains in the Fleet by Command of the Barons of the 

Exchequer, and Action is brought againſt him in C. B. the Court may 

command the Warden cf the Fleet to bring him into Bank to anſwer, Br. 
Judges, pl. 29. cites 18 E. 3. and Firzh. Office of Courr 16. 

6. Treſpaſs was brought by A. againſt B. who was return'd Nihil, and 
the Plaintiff came to London to ſue other Capias, and the Defendant arreſted 
him in L. and the Plaint return'd in Bank by Writ of Privilege, and 
other Plaints and Surety of Peace, and Attaciment of the Chancery were 

return'd; and he pray:d to be diſmiſs'd; and he who demanded the 

Peace was demanded and came not, by which he was diſmiſs'd of the 

Surety of the Peace, and of all rhe Plaints, and nor of the Artachment, 

and the Defendant made no Fine. Br. Privilege, pl. 38. cites 4 E. 4. 15. 
See (G)pl. 9. J. Privilege of C. B. thall ſerve in B. R. Br. Privilege, pl. 22. cites 
And if he be g. It an Accountant in the Exchequer be impleaded in C. B. the Exchequer 
impleaded may fend Superſedeas to them to ſurceaſe. Br. Superſcdeas, pl. 38. cites 


5 thoſe of the 9 E. 4 57. 


Exchequer % ĩͤ OL ng nee 93 e Db gg iti 

_ «ill low the Record of Account &c. For they cannot make Superſedeas to the King; for there the Pleas 
are held Coram Rege, and not Coram Juſticiariis; and he ſhall be diſmiſs'd. Ibid. . ä 
One who was Receiver General if the Revenues of the Crown in the Counties of W. L. &c. being ſued 
in C B. brought a Writ of Privilege out of the Exchequer; but it was not allowed. D. 328. pl. 9 
Mich. 15 & 16 Eliz. Hunt's Caſe, PO ABI pn EASE. | | 


Wherethe 9. A Man was taken in the Country by Surety of Peace, by Warrant gf 
Sheriff r= Fuftice of Peace, and after was arreſted by Capias our of C. B. Per Brian, 

ere ©. The common Courſe is that a Man ſo arreited ſhall have the Privilege, 
tom brevis, and ought to be diſmiſs'd out of C. B. which Townſend denied; and 1Þ 
the Defen- ir ſeems that Sons of the Peace ſhall grant Privilege to a Man arreſted. 


dant was Br. Privilege, pl. 35. cites 2 H. 7. 4. 
taken 5 ar- 8 2 P 35 a * — El by 


10. One 


EE... EH Ke 


-Envalege. © vio 


—— 


mint « of the Fuſtrces of Peace, there the Defendant ſhall anſwer and Jhall make Attorney, and Mat ie ie. 


mitted to the Juttices of Peace; quod nota. Br. Privilege, pl. 41. cites S C. 

5 | 
10. One S. was impleaded in C. B. at the Suit of a Widow in an Action 
of Debt, and.now came an Injunction or Writ of Privilege out of the 
Exchequer, reciting the ſaid S. ro be one of the Grooms of the Queen's 
Privy Chamber, and Keeper of the Privy Purſe, and ſo accountable to the 
Is and chat they do not hold Plea of rhe ſaid Action, bur that the 
P 


ainritf ſue in the Exehequer; bur the Writ was utterly diſallowed by 
the Court. 3 Le. 223. pl. 300. Hill. 39 Hill. in C. B. Seckford's Caſe. 


11. Diggs being committed by the Court . for not anſwering 
a Bill there for the ſame Matter for which he had a Bill here in Chan- 
cery, had a Corpus cum cauſa. Toth. 219. cites 36 Eliz. Lib. A. fo. 539. 

12. In Treſpaſs in B. R. the Treſpaſs was laid in Cornwall, the Defen- 
dant pleaded in Abatement, and ſt forth the Charter of King Edw. 1. 
granted to the Stannery-Court, thereby enabling the Stannery-Workers to 
plead and be impleaded in the Stannery Court; and fo prayed the Pri- 
vilege of its being tried there; upon Demurrer the Court agreed, Thar 


if one be here in Cuſtodia Mareſchalli, he is not to be fetehd away, and it 
being in Cuſtodia Mareſchalli, he ſhould not anſwer here, none then 


could have Remedy againſt him; and therefore he was intorc'd to an- 
ſwer. 2 Bulſt. 122. 123. Mich. 11 Jac. Parke v. Lock. 


13. One that is privileged in Cheſter, has Cauſe of Action againſt A. . 
<vho inhabits in Cheſter, and againſt B. who inhabits in London. He can- 


not ſue in the Exchequer in Cheſter, tho? he is privileged there; tor by 
ſuch Means he might bring one trom Dover to anſwer to a Suit in 
Cheſter. Hutt 59. Grigg's Caſe. | 33 
14. There are 7hree Sorts of Privilege in the Exchequer. Iſt, as Dehtor; 
2dly, as Accountant; 3dly, as Officer of the Court. Againſt the firſt of 


theſe any Man who hath a ſpecial Privilege in another Court, as an Ot- 
_ ficer of the Court, or an Attorney ſhall have his Privilege; Becauſe the 
Privilege of a Man as Debtor is only a General Privilege; But it an Ac- 
countant begin his Suit here, no Privilege ſhall be allowed elſewhere 


Becauſe he has a Special Privilege, by reaſon of his Attendance, to paſs his 


Account, in which the King harh a particular Concern ; the fame holds in 


an Officer of the Court, if he commences a Suit here, no Privilege in a- 


nother Court ſhall prevail againſt him; Becauſe his Attendance here is 


Tequiſite, and his Privilege here is attached firſt by commencing his Suit. 


But where. the Accountant has finiſhed his Account, and reduced it toa a 


Certainty, to that ir is become a Debt, then he hath only a Privilege 


as a General Debtor has; So a Servant to an Officer, or Miniſter of the 


Court, has no Privilege againſt a privileged Perſon elſewhere. Per Cur. 


Hard. 365. Patch. 16 Car. 2. in the Exchequer Clapham v. Sir J. Len- 
15. A Member of the Univerſity of Oxford ſued in the Exchequer, 
and pleaded his Privilege, bur it was not allowed. Hard. 188. Paſch. 


13. Car. 2. Wilkins v. Shaelcrotr. : 


16. Latitat was ſued out of B. R. againſt the Defendants being Commiſ- 


 fioners of the Treaſury, thereupon Sir John May Puiſne Baron of the Ex- 


chequer come into B. R. and ſvewed the Red Book, which is an Ancient 
Book, and reckoned a Record in their Court, wherein it was ſaid, that the 
Treaſurer ſhould have the Privilege of being ſued only in that Court, and 
the Patent under the Great Seal, which conſtituted the Detendants &c. 
and granted to them Office of Treaſurer of England was produced, and 


thereupon they demanded their Privilege might be allowed, and after 


ſome Vebate, it was granted; And rho? it was urged, That there ought to 
have been a Writ of Privilege, brought, and the Sheriff would have 


returned ſomewhar of it &c. yet the Cou there was a Record to. 
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judge upon, and accordingly allowed the Privilege. 2 Show. 299. Paſch 
35. Car. 2. B. R. Lampen v. Sir Edward Deering &al. gl 
Attorney of 1. The Caſes wherein Attorneys, Officers &c. ſhall have their Privi- 
Fg g lege, it ſued in another Court are to be underſtood, when the Plaintiff” can 
in 341. who Fa ve the ſame Remedy againſt the Officer &c. in his own Court, as in that 
was indebted d r he ſues him. G. Hiſt, of C. B. 169. | | 
to D. in 40). | | | DW ; 
D. accordivg to the Cuſtom of London, attac hid the Honey in the Hands of L. who was B's Attorney. L. brought 
a Writ of rivilzge, which was allowed by all the Court, except Harper J. becauſe the Attorney was 
not indebted to D. but only by Cuſtom ; And the Privilege of the Courts at Weltminſter ought not 20 
be impeached by any Cuſtom, ard the Prothonotaries cited one YInderhill's Cale, where ſuch Privilege 
was allowed. 2 Le. 156. pl. 190. 20 Eliz. C. B. Lodge's Caſe. ge: | 
T. an Attorney of B. R. covenanted to pay Neviſon 200 l. when he ſhould make him à good Title of certain 
Landi, purchaſed of him. N. made a Conveyance to T but there being ſome Incuimbrances not diſcharged. 
Some Creditors of N. hearing of this Covenant attached the. Money (according to the Cultom of Foreign At: 
tichments in T's hands as a Debt owing by him to N. whereupon T. ſued his Writ of Privilege, and the 
Court was moved in Behalf of the Creditors, that this Writ of Privilege would not lie in B R. becauſe = 
the Plaintitts in the Sheriffs Court, who were Creditors of N. could have no Remedy againſt T.in B. R. mw 
e!ſecubere, out of the Sheriffs Court, becauſe this was a cuſtomary Way of Proceeding, there, not warranted 
by the Common Law ; nor can any Action at Common Law be dy, in ſuch Manner; And for thoſe 
Reaſons the Privilege wasdifallowed. 1 Saund. 67. Paſch. 19 Car. 2. Turbill's Caſe. S. P. Gilb, Big. 
ql C. B. 169. and ſeems to imend S. CG Sid. 362. S. C by Name of Watkins v. Fews, alias Turbill's 
(uaſe accordingly, And that if tuch Privilege ſhould be allowed, a Debtor, by putting his Eſtate into the 
Han ds of an Attorney, would bar his Creditors; And tho! Lodgr's Cate, 2 Le. 156. was inſiſted upon, 
yet the Court paid no Regard to it, but diſallowed the Privilege. | 5 
If a Writ of Entry, or other real Action be brought againſt an Attorney of B. R. he cannot plead his 
Privilege; Becauſe, if this ſhould be allowed, the Plaintiff would have a Right without a Remedy; 
For B. R. hath not Cognizance of Real Actions, G. Hitt, of C. B. 169 — So if an Attorney of C. B. 
be ſued in an Appeal, he ſhall not have his Privilege, for his own Court has not Conuſance of this Ac. 
tion, and by this Protection he ſhould go unpuniſhed. G Hiſt. of C. B. 196. | 


\ 


* 


— 


— 
— — " 


(S) Of the Chancery, [and of other Courts. | Hz colt 


Vern. 246. I. 1 an Action be brought againſt 2, whereof one is Clerk of the 


Tr. 1684. Chancery, who ought to have the Privilege, pet it che Action 
LOA. connot fs He on the Clerk ſhall not have his j2rivilege, Becaule 


$.P.aszto bhe Other cannot be ſued in the Chancery, aud fo the Party ſhouldbe 
the Privi- Without Remedy, tif it ſhould be granted for both. 14 0. 4. 21. be ad- 
lege of the mitted. 20. Y. 6. 32. b. | | Ig 4 1585 | 


_ Exchequer. | t = 5 3 | 
S. P. Cary's Rep. 96. Eaſt & Scudamore v. Bittenſon & Valence. — S8. P. P. R. C. 289. — 8 P. 
Curſ. Canc. 7 - © 9 1 ON: e ee | 


Br. Privi- 2. As in Debt againſt 2, if the one ought to have the Privilege ofthe 
5 C Chancery, ik he had been ſued alone, pet he ſhall not have it in this 
per Hall. — Cale, becauſe the Outy 18 intire. 14 0. 4. ns CR er Ii oe IN 
Debt againſt _ F . 1 e LE-nn nk OS. 
2 Executors, the one appeared, and the other made Default, 'and Writ of Privilege of the Chancery was | 
caſt after that the Plaintift had counted againſt him, and it was diſallowed, becauſe both the Executors 
cannot be ſued in the Chancery, and yet of Executoss he who firſt comes by Diſtreſs ſhall anſwer, and here 
the one came without the other, and the Plaintiff counted againſt him, and yet the Superſcdeas diſal - 
lowed. Br. Privilege, pl. 18. cites 22 H. 6. 56. | 2 25 VVV 


PRSASSY 3. The ſame Law ofa Conſpiracy againſt 2, whereof one ig a Clerk | 
F245, of the Chancery, * 14 h. 4. 21 b. f 26 P. 6. 32. bb. 
Br. Privilege, pl. 12. cites S. C. —— Br, Privilege, pl. 3. cites 8. C. & P. by Markham. 


ee e OI? * But if an Action be brought againlt 2, and che Action may be 
5, & Super. ſevered, there, if the one be a Clerk of the Chancery he ſhall have the 
ſedeas of il e Drivilege. 14 1), 4. 21. 25 SY OE 


Exche juer 


SS 9 


Privilege. " — 


Exchequer was iſſued forth for one. Per Newton, the Superſedeas ſhall be allowed ; For he 'm Tos 
againſt 2 here, and againſt the zd in the Exchequer. Browne ſaid, That in the Superſedeas is ane, 
gue nos tangunt, and therefore the King ſhall have the Moiety. And per Newton, this is well ſaid, and 
therefore we will adviſe, Br. Privilege, pl. 14. cites 21 H. 6. 22. ; 


5. As if q Treſpaſs be brought againſt a Clerk of the Chancery and Au the 
another, the Clerk ſhall have the jÞrivilege, For he may be ſued there, Vic en 
and the other at the Common Law. 14 H. 4. 2: Dubitatur, 20 P. Privilege, 
6, 32. b. | | pl. 12. cites 
* 3 f by | | ; 8 5 . . C.byBall. 

5 On nd 3 # cites 8. C. per Hill, that the Writ ſhall abare againſt the other; But that it was 
heid Contra 34 H. 6. e 

In Treſpaſs againſt two, where the one is Clerk of the Chancery, and he caſts Superſedeas; ir ſhall not 
be allowed for the one nor the other. Br. Privilege, pl. 9 cites 34 H. 6. 25. | | 

Treſpaſs was end wy againſt B. an Officer of the Chancery and 3 others. B. caſt his Privilege, and it was 
fiſallowed, becauſe the others are joined with him, and they are not there pleadable. D 377. pl. 30. Marg. 
cites Hill. 42 Eliz. C. B Bacon's Caſe. —-— So in Treſpaſs againſt C. and others, C. pleaded his Privi- 
lege as Clerk to one of the Prothonotaries of C. B. Plaintiff replied, that this Treſpaſs was done by them jointly, 
and that he had taken out an Original againſt them all, and that this Declaration againſt C. was upon 
that Original, and that he ſtill Fr oſecuted the reſt, to which the Defendant demurred, and judgment 
was given (Twiſden and Jones only preſent) Quod re\pondeat ouſter ; For QC being joined with others in 
the Action ſpall have no Pricilege. Vent. 298. Mich. 28 Car. 2. B. R. Molyn v. Cook & al. | 


6. Ik A. be arreſted at the Suit of B. upon a Latitat, and A. is de- 
tained in Priſon for Default of Bail, and after A. removes himſelt in 
B. R. and there the Plaintiit declares againſt him In Cuſtodia Mareſ- 
challi. If A. be a Clerk of the Bank he ſhall have his Privilege upon 
his Plea, that he is a Clerk attendant to one ot rhe Frothonoraries of B. 
tho! he be actually in Cuſtodia Mareſchalli; Becauſe he comes there 
upon this Suit. Mich. 11 Car. B. R. between Reeve and Facey. 
Per Curlam. 3 3 S.P. Gilb. 
J. But it a Clerk, or Attorney of Bank be In Cuſtodia Mareſchalli yis. of C. 


at the Suit of A. and after B. declares againſt him In Cuſtodia Mareſ- B. 1-2. cites 


challi, he ſhall not have his {2rivilege Sang B. Bccauie he does > © For 
not come there at the Suit of B. but 


„ | | | he can no 
longer attend as an Attorney of the other Court, but is fixed in the King's Bench, and the re fore cannct 
by the Suppoſition of the Neceſſity of his Attendance ouſt the the PIlintiff of his Action. 5 
If the Clerk is brought in at the Suit of A. upon Bail, this doth not hinder him from claiming his Pri- 
vilege ; Becauſe he had no Opportunit of doing it before, and then it is abſurd to ſay, That he ſhall not have 
Privilege againſt B Hut if the Privilege had been waited as to the firſt gctien it would have been walved 
zs to the 2d alſo. 1. Salk. 2. pl. 3. Hill. 8. W. 3 B. R Jones v. Bodiver — And it is a Waiver ia all 
other Actions commenced in that Term. Carth. 378. Bands v Bodinner, S Cc. 0 
Hut if an Attorney of C. B. i; brou7ht into B. R at the Suit of an Attorney there, which is an Eſtoppe! to 
Teterdait's Prixilege, even in ſuch Caſe in other Actions commenced againſt kim in B K. in the fame 


Term, he ſhall be ouſted of his Privilege; Becauſe the Juriſdiction of B R. was attached upon him in 


me firſt Action. Per Cur. Carth. 378.11 the Cafe of Bands alias Jones v Bodinner. 


But Paſch. Ann where an Action was brought againſt an Attorney of C. B who <vas in Cuſtody of the Mar- 


| ſeal o/ the King's Bench, at the Suit of another, and in this Action they declare againſt him In Cuflodia 


Mare'challi, and the Deferdant pleaded his Privilege as an e C 2 : 22 rg wc =o | 
Pleas, ard that an AEticn ſhouls be 


the Deferdavt ſhould be removed by Haleas Corpus to the Commen 
brought againſt him there. 11 Mod. 167, 168. Turton v. Prior. 


8. "Treſpaſs againſt the Baron and Feme, the Baron caft Writ of Privi- And the 


lege for him and his Feme, becauſe he Was Servant of the Chancellor; Et per 9 
tot. Cur. it was diſallowed. . Br. Privilege, pl. 9. cites 34 H. 6. 25. the fame 
8 | car, fol. 3 5. 


ads adjourned, and after the principal Caſe of the Baron and Feme was adjudged againſt the 


Vefendant, and he awarded to anſwer, becauſe the Feme ſhall not have the Privilege, and therefore 


Baron ſhall not. Ibid. — Br. Bille. pl. 2. cites 8. C. '—— 8. P. Toth. 217. cites 32 Eliz. Barkley v. 
Huſſey. — S. P. For her Attendance is not requiſite in his Court, nor 1s ſhe impleadable here in th: 
Perry - Bag ; and beſides, where the Common Law ard a private Cr-ſtem, or Privilege enccunter or e an.)- 


ther, the Common Law ſhall have the Preference; And therefore it is, That where an Action is 


brought againſt 2, one of them only having Privilege, his Privilege ſha'l not be allowed him. P. R. C. 
290 — Curt. Canc. 497. S. C. | | | 


„ declares agatnſt him col- eng once. | 
- laterally; For he is truly as to him Jn Cuſtodia Paretchalll. Pich. privitece ar 
I Car, B. B. in Reeve and Facey's Cale, Per Curiam. khesuit of A. 
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allow ed. Ibid, _ 


Privilege. 


Fos in Treſpaſs in B. R. againſt Baron and Feme fer Treſpaſs done by the Feme, the Baron prayed his 
Privilege, being an Officer of ' the Exchequer, and to this Purpoſe tendered to the Court his Writ of Pri. 
vilege; But it was here diſallowed; For the Baron is only joined for pag, and they cited the 
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Book of - -- H. 6. -- - and Lord Dyer 307 a. accordingly ; But the Court gave 
2 Sid. 157 Paſch 1659. Anon: | 

So in Debt againſt A and his Wife, as Executrix to the Debtor &c. the Husband comes in upon the Ex. 
igent, and prays his Privilege, as Servant to the Lord Keeper of the Great Seal; Bur per Cur fie ſhall nor 
have it, becauſe the Wife was joined with him in this Action; and ſhe cannot have any Privilege 
Noy. 68. Etherington. v. Aſhton & Us. S. P. where a Clerk in Chancery, and his Wife Evecutrix 
were ſued in C. B. the Privilege was diſallowed by all the Juſtices, becauſe ſhe could not have the Pri. 
vilege, and therefore he could not. Godb. 10. pl. 13. Mich. 24 Eliz. Pole's Caſe. And it is there ſaid 
to be adjudged by the whole Court accordingly in 34 H. 6. 29. & 35 H. 6.3. — D. 357. pl. 30. S. C 
by Name ot Powel's Caſe. — S. C. cited Vent. 299 in the Caſe of Molin v. Cook & al. 8 

So where A. Clerk to a Remenibrancer in the Exchequer had married M. Widow, and Executrix of one ] 
and brer:9bt Action of Debt by Privilege of the Exchequer againſt one for a Debt due to the Teſtator, be⸗ 
cauſe the Cauſe accrued for Debt due to the Executrix, xo Privilege is grantable; per Cur, Sav. 20. pl. 49 
Paſch. 24 Eliz. Lowe's Caſe. Re | | Cd, $4 


_, + 


ay to hear Counſel, 


$o where e 9. In Treſpaſs, Exigent was awarded againft the Baron and Feme, and 
65105 ws; ſhe Fendered herſelf to the Sheriff, and, as ſhe was coming, ſbe was arreſted 
Fir he in London upon Plaint againſt her and her Baron, upon the Cuſtom of Tem 


cannot be ſc/e Merchant, of which the Plaintitt cannot have Remedy at Common 


Prifoner Law ; But Quzre thereof; and rhe Feme notwithitanding this was dif. 
Courts Si. miſled ; But per Choke in ſuch Caſe of the Cuſtom, where the Party ar- 
mul & Sc. Ye/ted is in ſuch Plight that he may make Attorney in the Action in Bank, . 
mel. Ibid. — he ſhall be remanded to London; Bur in this Caſe the came by Reddidic 
And a Man, fe upon Exigent, and therefore ought to have the Privilege; For the can- 


who was got make Attorney. Br. P rivilege, pl. 22. cites 9 E. 3. 4. 35. 


cutlacbed, 


and cvent to 5 | » | | | | | | 
Calais, and came back to ſue his Pardon, and was arreſted, he had his Privilege. Ibid. 9. 


of one who is outlawed, and comes to ſue Mit of Error, and is arreſted, he ſhall have the Privilege of 


the Court where tne Outlawry 1s, viz. of C. . and the Arreſt Was In B. R. and yet the Privilege was 


10. A Man was arreſted in L. and after came a Latitat out of B. R. /) 
ich he was arreſted again, and the Arreſt by the Latitat was diſcharged 
becauſe he was impriſoned before by the firit Arreſt, and he cannot be 
impriſoned in 2 Courts Simul & Semel. Br. Privilege, pl. 24. cites gE. 4. 47. 

11. A Man brought Debt in Bank, and after brought Action of Debt iu 
London for the ſame Sum, and arreſted the Defendant there, and he came 

now by Habeas Corpus, and prayed to be diſcharged ; Per Yaxley, the 

Plaintiff” is nonſuited in the Action here in Bayk ; & per tot. Cur. this is 

not material, becauſe he had Cauſe of Privilege at the Time of the Action 
commenced in London; Quod nora ; But where it appears by Examinatiun 

that the Suit in Bank was by Covin, there he ſhall not have Privilege; and 

where the Plaintiff, who has Suir in Bank, impleads the ſame Detendant 

in any other Court for this or other Cauſe, he ſhall make Fine; per 

—____ Fineux & Reade. Br. Privilege, pl. 19. cites 24 H. ). 6 
S. C. cited 12. A Man brought Action in Bank, and at the Pluries Capias he and his 


N 20 Feme were arreſted in a baſe Court coming towards Weſtminſter ; and becauſe 
Fi- in the Baron had Privilege, therefore his Feme ſhall be in the ſame Condi. | 


Pole's Caſe. tion, and ſo both had Privilege; and yer the Suit in the baſe Court was 


But Dyer for a Debt of the Feme before the Coverture ; Quod nota. Br. Privilege, pl. 
faid, That 2. cites 27 H. 8. 20. en aged, N Ser p 


the Reaſon + 8 
was, becauſe the Wife came in Aid of her Husband to follow his Suit. 


13. The Defendant appeared upon a Subpoena, and anſwered the Plain» 
tiff's Bill, and after attended upon the Lord Keeper for a Matter in Contro- 
ver/ie between him and one Ellen Wryne ; and in the mean Time was arreſted 
in London at the Suit of one Anthony Brisket, contrary to the Order and 
Privilege of this Court. It was ordered, That a Subpœna of Privilege 
be granted to the Mayor and Sheriffs of London for the Diſcharge of the 


ſaid 


— 


Privilege. | 
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fad Arreſt, Cary's Rep. 61. 2 Eliz. f. 58. Richard Dutton Plaintiff: 
William Alerſey Polbnduar, | 3 e utton 'Þ laintiff v. 


14. If any Officer, Clerk, or Attorney of any of the 4 Ordinary Courts, 


who ought to be Attendant to the Court, be arreſted in London, or other 


Place, in Time of Attendancy, he ſhall have a Writ of Privilege, with a 


Poſitive Superſeddeas therein, directing the Plaintiff quod Sequatur in Curia 


Ubi &c. ſi Voluerit, where he may have the Remedy of his Suit | 
as elſewhere ; In which Caſe no e ſhall be bees. os — 
rior Court. Otherwiſe it is where the Party arreſted has Privilege by reaſon 
of Suit depending in the ſuperior Curt, by him or againſt him, and this is 
the Cauſe only of his Privilege. Note the Diverſity, by all the J uſti- 

ces and Prothonotaries of both Benches. D. 287. a. pl. 48. Hill. 12 El. 
Anon. TI | : 4.1 RT OO 

15. The Defendant got a Writ of Privilege as Servant to the Lord 
Keeper, and removed 2 ſeveral Suits againſt him by the Plaintiff in Lon- 
don; foraſmuch as the Lord Keeper declared in open Court, That the 
Defendant is not now his Servant, therefore cen That the ſaid 2 ſe- 
veral Cauſes be remanded into London, and the Defendant not to be al- 


Curſ. Canc. 
496. cap. 18. 
cites S. C. 


lowed the Privilege of this Court. Cary's Rep. 146. 21 Eliz. Warner 


and Clerke v. Maynard. eee e 
106. An Attorney at Law join'd with another in Action, thereby to avoid 
a privileg d Man in Chancery; the Suit was ſtay d, and the Privilege 


allow'd. Toth. 220. cites 28 Eliz, fol. 247. Pepwell v. Goldliniths 


London. 5 Anne 325 
17. P. was arreſted by Proceſs out of B. R. and after the Arreſt procured. 
himſelf to be made an Attorney of C. B. and after he pleaded, That Die impe- 
trationis Billæ, he was an Attorney of C. B. and pray'd his Privilege. The 


Queſtion was, If the Privilege ſhould be allow d? for a Privilege which 


- accrues pendente lite ſhall not be allow'd, and here rhe Plea is true, but 


there is ſpecial Matter to avoid it; And Ley Ch. J. demanded if he was 


Attorney at the Time of the Bail put in, that being the material Point; for 

till then no Writ can be pur in, and by the putting in of Bail he is 
in Cuſtodia Mareſchalli. 2 Roll. Rep. 432. Trin. 2x Jac. B. R. Goldf- 
borough v. Perryman. 0 | ? . 1 5 


18. Lord D. Tenant in Tail of a Foreſt rendring Rent, Roverfon to 
the King, exhibited an Engl; Bill againft a Clerk to the Regifter of the 


Chancery, to difcover if ſuch Lands were of the Fozeſt. Detendanr pleaded 


the Privilege of the Chancery and the Letters Patents of the King, by 


which he granted to the Regiſter to be ſued in no other Court. And it 


was Ruled by all the Court, That in this Cafe the 8 Hall not aid 
.eafon was, be- 


the Cle, but that he ought to anſwer over. And their 
cauſe the Reverſion being in diverſe other Things ſo privileges the Poſ- 
ſeſſion, that it is as the Poſſeſſion of the King; and allo the Privilege is 


granted to the Regiſter himſelf, and not to his interior Clerks. - Litt. 
N 97. Trin. 4 Car. in Scacc. Lord Derby v. a Clerk to the Regiſter of 


eee e,, 


19. A Suit in Chancery was againſt ſeveral Defendants. One of W | 


Defendants died. The Survivors pleaded the Privilege of the Exchequer. But 
| becauſe this Suit was joint at firſt againſt the Deceas d and the others, 


and for any Thing appearing he had no Privilege in che Exchequerz ſo _ 


that the Court of Chancery being lawfully poſfeſſed of the Plea, his 
Death ought not to give any more Privilege to the other Defendants to 


| draw the Cauſe from this Court than they thould have had at the Begin- 


ning, or while he lived ; and therefore his Lordſhip did adjudge the 
Detendanrs Plea to be inſufficient, and ordered the Defendants ro make a 
direct Anſwer to the Plaintiff's Bill in this Court. 1 Chan, R. 69, Jo. 
9 Car. 1. fol. 135. Lake v. Philips. 36 20001. 997 WIGS en. 
20. The Detendant was arrefted at the Plaintiff's Suit as he came about 
Putting in his Anffeer, and impriſon'd, and after ſeveral other ee. 
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624. Privilege. 
charged upon him, were all diſcharged, it being done in the Breach: of 
the Privilege ot this Court. Chan, Rep. 92. 11 Car. Alisbury y, 
Troughron. | 5 | | 
21. A Bill was brought, ſetting forth, That R. being arreſted and 
impriſon'd at the Suit of C. upon mean Proceſs, and after made an A.. 
cape, and upon a freſh Purſuir being retaken, is in Cuſtody again; Bux 
the ſaid R. making it appear to this Court, That he had a Cu e depending 
here, and he attending the ſame, was arrefted and detained, contrary to 
the ancient Privilege of this Court; whereupon this Court ordered the, 
Bailiff, who laſt took him, to be committed to the Fleet for refuſing to 
diſcharge him. The Court ordered Meynel and Sterling Sheriffs of 
Middleſex to diſcharge the ſaid R. out of Cuſtody. The Sheriffs ac- 
quainting the Court, 'That the Caſe is as aforeſaid, and that the ſaid C. 
threatens to bring an Action of Eſcape againſt the Sheriffs, the Court 
again ordered the ſaid Bailiff to be committed cloſe Priſoner, and that 
the Sheritts ſhould forthwith diſcharge the ſaid R. out of Cuſtody, and 
that a Writ ot Privilege be awarded in that Behalf; whereupon the 
Sheritis diſcharged the ſaid R. and thereupon the ſaid C. brought his Ac. 
tion againſt the Sheriffs for the Eſcape, and would enforce the Sheriffs 
to pay the Debt, and ſo conſequently invalidate and overthrow the an- 
cient and undoubted Privilege of this Court. The Court ordered that the 
ſaid Action againſt the Sheriffs, touching the Arreſt and ſetting R. at 
Liberty be diſcharged unleſs C. thew Cauſe. Whereupon C. offered 
ſeveral Reaſons tor Caule, but the Court diſallowed the tame, and con- 
firmed the iſt Order; and that the ſaid Action be diſcharged, and all 
Proceedings at Law againſt the Sheriffs be ftay'd. Bur the ſaid C. inſiſted 
that his Debt is great, and it the ſaid R. be under Protection of this 
Court, C. is like to loſe it. The Court declared C. may, notwithſtand- 
ing the former Orders, proceed againſt R. in order to the Satisfaction of 
his Debt, as he ſhould ſee Cauſe. 1 Chan. Rep. 217, 218. 13 Car. 2. 
1. 617, 694. Meynel and Sterling v, Co qꝙHỹ tt... 
22. The King's Attorney of the Marches in Wales brought his Add ion there 
as Executor to another, and inſiſted ro have his Privilege, becauſe he was 
bound to give his Attendance there; But the Court ſaid, He ſhould not 
have it here, becauſe he ſued as Executor. Latch. 199. Ewer's Caſe. 
23. The Privilege of Chancery belongs to the Lord Chancellor or 
Keeper; to all the Maſters, Minitters, Officers, aud known Clerks of the 
Courts; and to the menial Servants of the Chancellor or Keeper, and of 
the Maſters, Miniſters, and Officers; And they may, as the Caſe re- 
uires, be impleaded here, either as at Common Law in the Perty-Bag 
fnñ ce, or in a Way of Equity by Englith Bill. P. R. C. 284. 
24. Perſons who have Privilege of Chancery are not to be ſued elſe- 
where than in this Court, either by Latin Plea in the Peri y-Bag Office, 
or by Englith Bill, as the Caſe requires, ſave in Caſes where the Qlieen 1s 
..-* _ - - medrately-concerned.. PF. RB; C85 if 5-5 V 
Curſ. Canc. 25. A Defendant in Chancery refuſed to anſwer, becauſe he was an 11- 
4597. cites S C. habitant of the County Palatine of Lancaſter, but was over- ruled, the 
Plaintiffs hong Miniſters and Servants of this Court, and as ſuch in- 
3 titled to Privilege here. P. R. C. 286. . 
8 26. The Lord Chancellor Egerton declared, That no Chequer Men is 
$91 eres” privileg'd againſt a Subpœna ot this Court. And ſeveral Pleas by Off- 
cCers there, as Regiſter, Receiver &c. have been over-ruled. P. R. 
. 27. The Plaintiff as Debtor to the King, and Treaſurer of the Nav), 
_ exhibited his Bill in the Exchequer. The Detendant pleaded his Privilege, 
as one of the fix Clerks in Chancery, under the Great Seal. Hale Ch. B. 
and the Court held, That a general Privilege, as Debtor, will not hold 
„ Hara zs àAgainſt a ſpecial Privilege, bur againſt a general Privilege it will. But 
la han v, a Privilege as *A in hold againſt a ſpecial Privilege in another 
Clapham v. 4 Privilege as Accountant WHL ho againſt a IPeclal Privl ege in an 
Lenthall. Court as Officer of the Court, or other w iſe, tho' it be not alleg'd 
125 a8 
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has enter'd upon his Account. And in this Caſe the Plaintiff being 
Treaſurer to the Navy, is Eo 1pſo an Accountant. Hard. 316. Mich 
14 Car. 2. in the Exchequer, Sir Geo. Carteret v. Sir John Maſſam. 
28. The Warden of the Fleet moved tor a Writ of Privilege fitting the 
Parliament, alleging that he was obliged to attend the Houſe of Lords, 
and theretore ought to be privileg'd from Suirs, and produced Prece- 
dents where Writs of the like Nature had been granted; and upon 
hearing Counſel of both Sides, the Court inclined to grant this Writ; 
but it atterwards appearing that he was ſued for Eſcapes; and conſidering 
the ill Conſequences that might happen, and thinking that it was in 
their Diſcretion whether to grant the Privilege upon Motion, or not (for 
they could not judicially take Notice of this Privilege of Parliament) 
the Court ſaid he might plead it if he would, but they would not grant 
it upon Motion; or other wiſe, if he thought his Privilege infringed by 
any Proſecution againſt him, he might complain to the Houſe of Lords 
tor Breach of Privilege. 2 Vent. 154. Patch, 2 W. & M. C. B. The 
Warden of the Fleer's Caſe. | 


1 


(G. 2) Allowed. How. 


1. IV London, the Privilege ſhall not be allowed bur hen Writ brought An Attor- 
I thereot, and not by Way of Plea ; but in Bank he may plead it by "9 0 © F. 
Way of Plea. Br. Privilege, pl. J. cit H. 6 | ; being ſued 
Yay of Plea, Br. Privilege, pl. J. cites 20 H. 6 30. by Bull , 
5 1 F. R. the 
Court will vor diſcharge him without pleading his Privilege. 2 Salk, 544. pl. 3. Hill. 8 W. 3. B. R. 
Lane v. Saltmarth. | | 5 | | ET 


2. Thomas Younge Juſtice ſued Bill ia the Exchequer againſt the Clerk 8. C Cited 2 
of the Hanaper upon his Accouut, and the Defendant caſt Superſedeas of the Brownl. 267. 


Privilege of the Chancery, becauſe he was Clerk of the Chancery; and b - 1 
All the 9 uſtices in the Exchequer Chamber, the Superſedeas ſhall not be ge... 
allowed; tor every one who is accountant ought to be attendant and pre- nel. — 
ſent, and there he thall be ſued ; for it is an Advantage to the King that *An 4ccount- 
he ſhall attend, and ſhall account; and Accountant may have Bill deen 
againſt his Debtor, and this is for the King's Advantage, Quod citius ;, the Kin, 
ſolyat Regi; and if Accountant be ſud in C. B. they thall ſend Superſe- was ſued in 
deas to ſurceaſe; and if he be ſued in B. R. thoſe of rhe Exchequer thall B. R. and a 
bew the * Record that he is Accountant &c. and Hall not have Hliperſe- "ws of the 
 geas to the King; for the Pleas there are Coram Rege &c. and he ſhall be % 7 4 
diſmiſs'd, and thall be ſued in che Exchequzr. Br. Privilege, pl. 25. Court, and 
cites 9 E 4. 33. JJV 
ccuntants to the King, and that the Defendant was one, and prayed the Prizilege of the Court of Exche- 
- quer, that the Suit might be ſtay'd ; the Court demanded of the Secondary what the Courſe was in 
| ſuch Caſe, whether to grant it upon ſuch bare Averment of the Baron, or that it ought to be pleaded 


and praved by the Party; Upon his informing the Court that it had been uſually allowed without Plea or : 
Prayer, it was granted accordingly. But Williams J. was ſtrongly againſt it, and ſaid that there are 


many Books wherein it was adjudg'd in Point that it 2 4 to be upon the Party's Plea and Prayer; and 
r he be the ſame Party for w hom the Privilege 


that without this the Court cannot certainly know whet 
is pray d. 2 Bulſt. 36. Mich. 10. Jac. Anon. | 88 
3. A Serjeant at Law was Plaintiff in the Admiralty, and the Defendant 
there moved for a Prohibition in B. R. It was pray.d that B. R. would 
not grant it, but would allow the Serjeant his Privilege of its being 
mov'd for in C. B. But the Court doubred if Privilege thould be grant- 
ed in Prohibition; but Ex aſſenſu Partium it was ordered that the Plain- 
riff” here ſue his Prohibition in C. B. for the Speed of the poor Plaintiffl. 
But upon moving it there, the C. B. nia to grant Prohibition, and ſo 
| | Wo | it 
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it was mov'd again in B. R. And all the Court held that Prohibitiong 
are grantable Ex Debito Juſtitiæ. Sid. 65. pl. 38. Mich. 13 Car, 2. 
Serjeant Morton's Caſe. | 
4. An Attorney of C. B. was AN in the Palace-Jard not for from the 
Hall-Gate, ſſitting the Court, at the Suit of an Attorney of B. R. and both 
the Officer and the Priſoner were brought into the Court ot C. B. and the 
Officer was committed to the Fleet, and the other was ſent up to B. R. 
who being informed of the Cale, viz. That the Attorney arreſted was 
indebted to him in 200 1. the Court of B. R. diſcharged the other upon 
common Bail. 2 Mod. 181. Hill. 28 & 29 Car. 2. Long's Caſe. 

5. Clerks of rhe Court muit have a Certificate from the Maſter of th 
Rolls, or Office where they write, betore a Writ of Privilege be granted 
them. Ne. d. „ | : 

6. H. came to confeſs an Indidd ment; and the Court held that he had no 
Privilege Eundo & Redeundo, becauſe there was no Froceſs againſt him. 
2 Salk. 544. pl. 6. Hill. 2 Ann. B. R. Anon. ITS ONE: 

7. Menial Servants of a Maſter, Miniſter, or Officer of the Court, 
muſt make firſt Afﬀdavit chat he is ſo: The Writ tor him mutt firit be pre- 
ſented unto and /pned by the Lord Keeper, and the Affidavit muſt be at the 
ſame Time annexed to it. And ſuch Writ ſhall continue in Force no 
longer than he continues Menial Servant. P. R. C. 285. 1 

8. It a neceſſary Officer, ſuch as the Chancery cannot be without, as 4 

| Regiſter, Maſter in Chancery, or ſuch like, be in Priſon upon Meſne 
Proceſs, the Lord Chancellor may enlarge him: But if he be in Execution 
| tor Debt or Damages, he ſhall have no Privilege; for the Plaintiff 
would be without Remedy if the Party be once fer at Liberty. But 
this is to be underſtood with ſome Limitation ; tor where, by Order of 
this Court, one was diſcharged by Superſedeas, and the Plaintiff brought 
an Action of Eſcape againſt the Sheriff, this Court ordered him to diſ- 
charge the Action, and that he 1Lould ſtay all Proceedings againſt the 
renne, „% =, 


— ä . ____ —_——_——— 


—— 


(H) V. be Actions the Privilege ſhall be granted. 
Of the Chancery. | And other Courts. | 


A Clerk of 1, T HE Dfficers and Yiniſters of the Chancery ſhall not be in- 
| 2 I pleaded out oſ the Chancery in any Plea, unleſs it be in Plaint 
have his of Land, or of Treaſon or Felony ; and if they are they ſhall have cheir 
Privilege, Jrivilege. b_ I), 6, 30. 3 „ . 5 
rung} to B R. becauſe B. R. is the Superior Court, and if B. R Je frft tofſeſs'd of the Action, 
the Privilege is not grantable. Per tot. Cur, Mo, 753. pl. 1038.Mich. 2. Jac. Anon. | 


Hob. 177. 2, An Attorney of Bank being an Adminiſtrator, cannot ſtie ano- 
: 4. 201 "Caſe ther as Adminiſtrator by WMrit of Privilege, becauſe he ſues En Au- 
Deild. ter Droit, but ought to ſue by Writ original. Hobart es Reports 
SC. Toe in ſuch Caſe Executors and Adminiſtrators repreſent common Perſons who have not that 
Privilege. ST | Gu | . 5 „ 


Indebitatus . So ant Attorney being an Executor or Adminiſtrator, cannot be 

——— ſued as Executor or Adminiſtrator by Bill, ag Attornies are uled to be 

againftf the llled, but ought to be ſued by original Writ. Hobart s Reports 139. 

| Defend e Iu 
ey 10a he pleaded in Abatement that he was an Attorney of C B. and pray'd his Privilege, but was 

ruled to anſwer over; for his Privilege extends only to Actlons brought ugainſt him in his MY ig: 

— — — eat . . ISS 
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pleaded. Br. Privilege, pl. 28. cites 38 H. 6. 4——3r, Judgment, pl. 55 cites S. C 


—— eo 


Privilege. 
1 alk. 2. pl. 4. Mich. 11 W. z. B. R. Newton v. Rowland. 12 Mod. 6. 8 C. And th * 
urg d on Demurrer, that the Reaſon of Privilege in the Caſe of an e is by Reaſon of bis ww 
ſonal Attendance, which is all one whether ſued in his own, or in Auter Droit. But per Holt, Tae 


Authorities are of the other Side in this Caſe, and the Plaintiff had Fudement Niſi. s. p 
Attorney was ſued as Adminiſtrator. 1 Salk. 7. pl. 18. Hill. 4 1 . Lawrence v. 1 
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4. It was doubted if Privilege ſhould be granted in Prohibitions, Sid. 
65. pl. 38. Mich. 13 Car. 2. in Serjeant Morton's Caſe. Ps: 


—— — : 


(1) At what Time they ſhall pray their Privilege. 
[And 12 ſhall be an admitting the Juriſdidlion of @ 
Court. | SE EE; 


1. If. the Party has affirm'd the Juriſdiction of the Court where the privilege of 
Suit is, he ſhall not have his Privilege after, 11 H, 4. 68. b. B. R. 2 


| | | Cuſtos Bre- 
vium there, was pleaded after Bail put in; and reſolv'd per tor. Cur. That the putting in Bail "pc Subs 


miſſion to the Furiſdiftion of the Court, be it general or ſpecial ; for till Bail put in, he is not in Court to 


plead any Thing, nor is the Plaintiff obliged to declare againſt him. And ſo his Plea of Privilege was 


allowed. 3 Lev. 333. Daſh wood v. Folkes. | 


2. Tf Privilege be pray d by Servant of the Chancery alter Verdict, A Man was | 


and before judgment, it ſhall not be allowed. 11 H. 4. 68. b. fernd Guilty 


tn London in 
Treſpaſs, and before Judgment he demanded the Privilege, becauſe bis Mager <vas ſued in Appeal of Mur- 


der before he chat arreſted in London, and by Award he had the Privilege; 2 Mirum ! tor after An- 
ſwer wen, without demanding the Privilege, he ought to be ouſted thereof. Br. Privilege, pl. 27. 
cues 21 H. 7. 39. | { | | oY ; | | Oba 
A Man was impleaded in C. B. and in the Vacation came to Londen 12 Days before the Term, and «15 
arreſted in London and condemned ; and becauſe the other Mit of Privilege was delivered in London Moſus 


between Verdift and Judgment, and notwithſtanding this they gave Judgment in L. and yet becauſe it 
appeared by bis Oath, that be came to London ſo leng before the Term to retain Counſel in his Matter in Bunk, 


therefore the Privilege was a lo ved, and the Priſo jer diſmiſſed; Quod Nota, after Conde mna - ion, and 
the Reaſon ſeems to be, inaſmuch as by the firſt Writ of Privilege delivered before Judgment, their 
Hands were cloſed, and fo their Judgment after this was void, and lo ſee Privilege allowed aft 


3. So ik the Inqueſt was * ready ro paſs, it ſhall not be allowed Br. Privi- 


after upon Draper. Contra 11 0. 6 8, 11 HÞ. 6. 8. b. where the Su⸗ lege, DE 13 
perſedeas is, that he ſhall not be ſued out of the Chancery againſt his tar be bi. 
Will; For this is with his Will. eee 


vilege was 
allowed. 


1. So if the art pleads to Iſſue, yet he hall not have Pribi Br. Pri i 
lege betore 8 Pare pleads 110. 4 8. 3Þ, 6. 30. 5 lege, pl. 3 


T h > » 
S. Oo after Demurrer he ſhall not have Privilege, 3 P. 6. 30. K b 1 
6. After Defence made, the Privilege af the Chancery ſhall 


be * Br. Pri g 1 
& £9 the Jurtsdickton. ese, pl. 8. 


| d 


8 B. between : Reeve and C.— 


granted, becauſe this is not properly a 

v 3, 6. 30. Adu ed. M. 11 Car. | 

Jacey, per Turiant ru RE * 4 
dagen. 


vid 318. pl. 8. Hill. 18 & 19 Car. 2. B. R. It was held per Cur. That after à full Defence ſie ma 
never be allowed to ouſt the Court of its Juriſdiction.—S. C cited Lev. 54. in the Cate of rabt v. 
Nelton, as adjudged. Mich. 18 Car, 2. B. R. in the Caſe of Traffel v. Maddox. S. C. cited Arg, 

reem. Rep. 134. in Caſe of Bone v. Andrews in C. B. FE | | | 


11 the Cui” 


J. After Imparlance to another Term, in the other Term he ſhall not The Impar- 
IH | | 3 ance was 
have the Privilege of the Chancery by 1rit. 20 Þ..6. 33. dance was | 
bus Altlegationibus S Exceptionibus omnimodis tam ad Breve quam ad Narrationem, and at the Day th. He- 
tendant caſt Sur erſedeas of the Privilege of Chancery, but it was not allowed; becauſe the 8 | 
8 COLES i * nm 
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520 Privilege. 

* affirmed the Juriſdiction of the Court ; Quod Nota by Award. Br, Privilege, pl. 15. cites 8. C.. 
Gilb. Hiſt. ct C. B. 170. cites 22 H. 6. 71 [But (51) ſeems to be miſ- printed for (701 and ſays, that the 
true reaſon ſeems to be, that by this Imparlance the Defendant had confined himſelf to take Advantage 
only of the Default in the Writ and Court ; But had he obtained from the Court a General Special 
Imparlance, viz. Salvis omnibus & Omnimodis. Advantagiis & Exceptionibus, he might then have pleaded 
his Privilege; For that is not to ouſt the Court of its Juriſdiction, but is a Privilege, which each Court 
allows to the Officers of the other to be ſued in their own Court only, and the modern Authoritics are 
expreſs, that Privilege may be pleaded after a * ſpecial Imparlance ———* S. P. P. R. C. 286 
Debt in B. R. againſt an Attorney of C. B. who imparled ſpecially, Salvis ſibi omnibus Exceptioni- 
bus, &c ard afterwards pleaded his Privilege. The Plaintiff demurred; Windham and Twiſden held, 
that this Plea was receivable upon this Imparlance ; bur adjornatur. And the next Term a Reſpondeas 
Ouſter was awarded for want of Averment in the Plea ; But nothing further was ſaid of the ſpecial 
Matter. Lev. 54. Hill. 13 & 14 Car 2. B. R. Neave v. Nelſon. ———— But Mich. 32 Car. 2. B. R. 
It was held per Cur. that Plea of Privilege comes too late after Imparlance. 2 Show. 145. Jenkes v. Lyon. 

S. P. Raym. 34. Barrington v. Venables. 1 | 


In Debt uon Bond, the Defendant in propria Perſona imparled, viz. Salvis fibi omnibus & Omnimodis 
Exceptionibus & Advantagiis tam ad Juriſdittionem Curie quam ad Breve &c. and then pleaded his Privi- 
lege as one of the Clerks of the Exchequer. Exception was taken thereto, that ſuch Imparlance Ad Juriſ- 
dictionem Curiz never was ſeen. And the Court faid, that ſuch Imparlance ought not to have been 
granted by a Prothonotary, and thereupon awarded a Reſpondeas Ouſter; Bur they reſolved, that if 
the A a had been as in Clapham's Caſe, Hard. 365. before the Plea, it had been good. Lutw. 43 to 
46. Paſch.13W. z. C. B. Wentworth v. Squibb.—Treſpaſs againſt divers; all imparled except one, and after 
at the Day, the one, 2:ho did not imparl, appeared by Attorney and imparled, and after Sedente Curia caſt 
Superſedcas of the Chancery, becauſe he was Servant of the Chancellor; and it was not adjudged whe- 
ther he ſhall have the Privilege or not, becauſe others are joined. Br. Privilege, pl. 7. cites 20 H. 
$233 --. : | | | . | 

| A. ſued B. in an Action of Battery in Londen. B. removes it by Habeas Corpus to the King's-Bench, 
and the Term after prays an eee n and before the end of the Term prays the Privilege of the 
Exchequer ; The Puiſne Baron comes «ith the Red Book, and ſhews,. that B. is Eſcheator, and to an A 
comptant tothe King, and at length Privilege was allowed. Noy. 40. Walrend v. Winroll. 


s. So, after Imparlante to another Day in the ſame Term, he ſhall 
22%, not have the Privilege by Writ. 20 D. 6. 32. b. Dubitatur, 


9. After Imparlance in B. R. by a Servant of one of the Examiners in 
Chancery being Defendant, Ił he pleads his Privilege of the Chancery, 
he ſhall not have it. M. 1651. between #/ and Kennedy, per Clirtam 
5 adhudged. Intratur. Tr. 1651. Rot, 1266. „„ 
In Treſpaſs, 10. At the Exigent returned upon Proceſs, Oetendant ſhall have the 
©": ir ic ad. Privilege of the Chancery. 20 I, 6. 26 3 
mitted, that the Defendant may have Privilege of B. R. at this time; but in Debt he ſhall nat have 
Privilege of B R. For Debt does not lie there. Br. Privilege, pl. 40. cites 10 E. 4. 4. | 
A Clerkof the Chancery was ſued in Bank, and Proceis continued to the Exigent; the Clerk ſued a Su- 
perſedeas to the Sheriff, Quia Improvide, and after ſued a Writ of e directed to the Juſtices of the 
Bank, requiring them to ſurceaſe ; and upon a long Debate his Privilege was diſallowed, and he dri- 
ven to anſwer; For the Court was lawfully ſeiſed of the Plea by the Defendant's own Act, in as much 
as he had, by the Superſedeas, affirmed the Juriſdiction of the Court; for every Superſedeas Quia Im- 
provide recites an Appearnce in Court of the Defendant by Attorney, and ſhews bis Name ; fo that 
this is his own Default. But if he had not ſued ſucb Writ, notwithſtanding the Exigent, the Privilege 
ſhould have been allowed, and of this there were Precedents ſhewri, and then after the Writ of Privi- 


lege comes to the Juſtices, they ought to make a ſpecial Superſedeas of rhe Outlawry w the Sheriff, reci- 


ting the Privilege. Et fic nota diverſitatem bene. D. 33. pl. 18. Paſch. 28 & 29 H. 8. Anon. 
II. At the Exigent returned, and after Mainprize found upon it, 
_ Defendant ſhall not have the Privilege of the Chancery, becauſe by 
the Mainpriſe he has affirmed the Jurisdiction. 20 P. 6. 26. Quatre. 
12. After Iſſue when the Inqueſt is ready at the Bar, if an abſolute 
Superſedeas comes out of the Chancery, certifytnng that DOctendant is 
AQ 1 7 — and commands them to ſurcealſe,- it ſhall be allowed. 
13. He, who is arrefted meſue between the, Teſte of the Original and the 
Return ſhall have the Privilege, if the Writ be returned after; For this 
thall have Relation to the Teſte. Br. Privilege, pl. 4. cites 9 H. 6. J. 
14. Treſpaſs againſt the Baron and Feme, the Baron caft Writ of Pri- 
vilege for him and his Feme, becauſe he was Servant to the Chancellor; and 
it was alleged, that pending the Suit the Chancellor was removed from his 
Office 3 but this was not regarded; For if he had once a good Cons of 
| x — — P Priqilege 
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Privilege, the Act ot a 34 Perſon ſhall not prejudice him. Br. Privi- 
lege, pl. 9. cites 34 H.6. 29. : 

15. A Man was impleaded at London long before the Term, and was ar- If a Man i 
reſted, and found Mainpriſe, and at the Term after an Original and Suir © 4mmed 
was taken againſt the Defendant at Weftinin/ter in C. B. and the Plaintiff on 
declared, and the Defendant imparted, and ſued Writ of Privilege, and cation, and 
had the Privilege, notwithſtanding that the Suit in L. was the Prior Ja. Executi- 
Suit, becauſe it was not adjudg'd by Recovery, nor Condemnation „but 4 ” 
is pending yet in L. not diſcuſſed; but if he had been condemned ia L. he the Bet. 


2052 ; he Defen- 
ſhould not have the Privilege; Quod Nora Diverſity, Br. Privilege, pl. dat bas 
36. cites 5 E. 4. 44. Cauſe of 

| h Privilege, 


yet this ſhall not diſmiſs the Execution. Br. Privilege, pl. 37. cites 2 E. 4 8. 


16. Littleton Juſtice, ſaid, that one appeared by Cepi Corpus and found Brt if the 

Mainpriſe, and before the Day which he had, he was orrefted in London, Plaint and 
and was brought into B. R. by Corpus cam Cauſa, at which Day the Plain- . 
tiff was Nonſuited, and the Defendant diſmiſſed of the Serjeant ; For the fore the Im- 

Plaint, upon which he was arreſted, was taten after the Impriſcament in priſonment 
Bank. Br. Privilege, pl. 24. cites 9 E. 4. 47. e rl . 
| | | | 5 deen remitted, Ibid. 


17. Any Plea of Privilege is good to a Declaration againſt one in CA. 

todia Mar. if he be there wrong fully; As if an Attorney of C. B. bt arreſted 

in a Latitat, and is i Cuſtody of the Marſhal for want of Bail, or ſuppoſe 
he puts in Bail, it thall not hinder him of pleading his Privilege; becauſe 
he can't plead till he puts in Bail, if he be not in actual Cuſtody; and 

if we give Judgment, it muſt be for the Defendant. Per Holt Ch. |. 
12 Mod. 535, 536. Trin. 13 W. 3. B. R. Wilbraham v. Lownds. 


(K) Proceedings, and Pleadings. 


1. FI I LL was brought again/? the Cuſtos Brevium, becauſe the Sheriff of 
S. returned a Capias Utlagatum, which the ſaid Defendant em- 
bezzel*'d; And Exception was taken, becauſe he is not named Now Cuffos ; 
& non Allocatur, becauſe it appears Ly the Return that he is yet Cuſtos, 
and then Bill lies. And another Exception was taken, becauſe he eines 
it at D. in London, and that Bill lics not but of an AF done in the ſane 
County where the Court is. And Skrene oller'd to demur, becauſe the Bill 
lies by. his Prerence. Br. Bille, pl. 4. cites 7 H. 4. 5 
2. Bill of Debt was ſuch, viz. J. S. petit de V. M. uno Attornat. de &c. 
and the Bill was challeng'd becauſe it ou be unum Attoraatinn &. 
and the Bill awarded good. Brook ſays, Quære what is intended; for 
it is 11] reported. Br. Bill. pl. 8, cites 7 H. 6. 1 ou ON 
3. In Debt the Defendant caſt Superſedeas of Privilege of the Chan- 
| cery, and ſaid, That the Day of the Writ purchaſed he was menial Ser- 
EF vant of E. Biſhop of B. Chancellor of England, and yet is; therefore he 
ö demanded Judgment if che Court will take Conuſance; and the Plain- 
tif ſaid, That the Defendant was not Servant of the Chancellor the Day 
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4 c the Writ purchaſed, nor ever after ; And for Want of Defence demand- 

3 ed Judgment ; and the Defendant demanded Fudgment, becauſe the King re- fi 
. corded that he is Servant of the Chancellor, Ut Accepimus; And yet becauſe {| 
— the Plaintiff had traverſed the Defence directly, to which he anſwered 1 
1 nothing, therefore it was awarded, 'T'hat the Defendant anſwer without # 
f _ the Privilege; Quod nota. Br. Privilege, pl. 13. cites 21 H. 6. 20. I 


n —— — __— _ * — 


— 
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4. The Plaintiff ſaid, That whereas it is contained in the Writ, that 
he is menial Servant ot R. 8. Burchier of the Chancery, he is not ne- 
nial Servant, Priſt ; and the other e contra. Br. Privilege, pl. 17. cites 
22 H. 6. 38. | 

5. In Treſpaſs the Defend ant caſt a Superſedeas of the Privilege of the 
Exchequer, and a/leg*d the Uſage, that the Officers there, nor their Servants 
&c. have not been impleaded elſewhere but in the Exchequer, and that he 
is Servant of an Officer &c. 'The Plaintiff ſaid, That the Officers and 
their Servants attending at the Office have uſed to have ſuch Privileges, 

and that he Defendant is Servant in Husbandry in the Country, Abtque hoc 
For per that he is Attendant &c. And the Opinion of Priſot was, That this is a * good 
Priſot the Tue ; which none deny'd but Laken, who was for the Defendant, and 
N =ry ſo he travers'd more than was tender'd ; But quære if he ought not to tra- 
for All Ser- verſe Abſue that the Privilege extends to all Servants, Prout &c. Br. Tra- 


vants, there- verſe per &c. pl. 27. cites 34 H. 6. 15. 

fore he may | | | | 

well ſay as here, and ſhew that ſuch Servants ſhall have Privilege, and the others not, and traverſe as her:, 
 qevithcut traverſing the Preſcription. Br. Privilege, pl. 8. cites 8 C.— Br. Preſcription, pl. 7. cites S. C. 


6. Bill againſt a Sheriff in the Exchequer upon his Account ſhall abate if 
he be not named Sheriff, et ratione Officii ſui ſeilicet verſus J. O. quondam 
Vicecomitem N. qui præſens hic in Curia ſuper comporo tuo, ratione 
Officii ſui. Br. Bille, pl. 42. cites 37 H. 6. 39. 
7, It Bill of Debt is brought by an Attorney upon the Privilege, the De- 
fendant may ſay, That he is not named Attorney in the Bill, Judgment of 
the Bill, and a good Plea ; Contra, if he ſues by Writ. Note the Di- 
verlity. Br. Brief, pl. 342. cites 3 E. 4. 26. „ | 
Pr. Bille, pfl. 8. If one demands Privilege as Warden of the Fleet, becauſe he is Off- 
wy + 1s cer of the Court; it ſuffices if he be named Warden, tho' he does not 
pl. 26. cites ſpew How he is Warden, As in Jure uxoris, or by Leaſe for Years &c. but 
S. C. it ſuffices by Name of Warden only. Br. Privilege, pl. 23. cites 9 
„ = 55 . . 
Br. Privi- 4 In Treſpaſs the Defendant pleaded Privilege as Servant of a Filazer, 
lege, pl. 40. and Iſſue was taken, If the Party was Servant Attendant on the Filazer, or 
cites 8. O. not, at the Time &c. And fo fee that the Iſſue is peremptory; for it is 
triable per Pais. Br. Peremptory, pl. 48. cites 10 E. 4. 4. 
10. An Attorney of C. B. brought an Action there againſt a Stranger 
by Attachment of Privilege, and had a Verdict; But upon a Writ of Er- 
_ Tor brought, the Judgment was reverſed for want of finding Pledges De 
 Proſequendo, tho ſeveral Precedents were ſhewn, that an Attorney need 
not, becauſe he is ſuppoſed always preſent in Court. And the Words of 
Si Querens tecerit te Securum de Clamore ſuo &c. were wanting in che Al- 
tachment of Privilege. D. 288. pl. 53. Paſch. 12 Eliz. Floteman v. Bygot. 
II. It was agreed, That all Proceedings in an inferior Court after a Writ | 
of Privilege delivered our of this Court are void, & Coram non Judice ; 
and if they award Execution, this Court will diſcharge the Party. 2 
 Brownl. 101. Mich. 9 Jac. Anon. „ 5 
132. Error was brought of a Judgment in C. B. in Debt on an Arbitra- 
tion Bond by an Attorney of C. B. and ud ment upon Demurrer given for 
the Defendant, 5 querens nil Capiat per Breve; whereas the Action 
was brought oy ill of Privilege, and not by an Original Writ; and 
therefore it ought to be Nil Capiat per Billam. This was held a mant- 
feſt Error, becauſe it was in the Judgment, which is the Act of the 
Court, and ſo not to be accounted the Miſpriſion of the Clerk. Cro. C. 
$80. Paſch. 16 Car. B. R. Reymond v. Bembridge. 5 
Hard. 164. 13. In Aſſumpfit &c. the Defendant pleaded his Privilege as Auditor 
S. C. by the of the Exchequer, in theſe Words, ſc. That the Barons of the Exchequer, 
tn their Clerks, nor other Officers of the Exchequer, are not to be impleaded elſe- 
Cafe. And where, The Plaintiff demurred to this Plea, 1ſt, Becauſe the Privi- 
there the lege was pleaded in the Negative, for tis, that they are not to 2 — 
875 pleaded 


—— 
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pleaded elſewhere, without ſhewing that they have been uſed to be ſixed Plea has the 


there. 2dly, "Tis too general to ſay, That the Barons and their Clerks Word (Om- 


are not to be ſued elſewhere for that doth not prove but that one of their 39),"'% 


That all the 


Clerks may be ſued elſewhere ; And this was held ill according to the Barons &c. 
Exception. It was inſiſted, That there was a Diverſity between inferior And there 
Courts and the Courts of Weſtminſter ; that rho? Privilege of inferior Exception 
Courts mult be pleaded preciſely, yet Privilege of the Exchequer, which a lee 
is one of the 4 Great Courts, need not, the Cuſtoms of thoſe Courts be- averring his 
ing Laws whereof all other Courts take Notice without pleading them. Plea as he 
But Per Cur. Plea to the Juriſdiction muſt be preciſe. 2 Sid. 164. Hill. eught, be- 


a ſe it is 
1659. B. R. Foſter v. Barrington. iſfuable D 


: ; 1 | whether he is 
the ſame Perſon who 1s Auditor there; And to this Opinion the Court ſeemed to incline ; but the 


Plaintiff's Council ſaid, Thar the Precedents in the Exchequer were without any ſuch Averment ; And 
they made a Difference betwixt the Officers or Clerks of Courts, who are upon Record there, and their 
Servants, who are not. Et Adjornatur. — In Debt upon an Obligation brought againſt the Defend- 


ant, he pleaded the Privilege of the Exchequer ; And it was ſaid by Mr. Juſtice ( John) Powel, That 


the Defendant needed not to have pleaded ir, but that it was to be allew'd upon producing the Red Bookof 
the Excheguer. Lutw. 46. Paſch. 13 W. 3. in the Caſe of Wentworth v. Squibb. - 

The Plea, that omnes Attornati of C B. ought to be impleaded there, and not elſewhere, was held ill, 
and a Re pondeas Ouſter awarded. Lutw. 639. Paſch. 12 W. 3. Camfield v. Warren, | 


14. The Cuſtom of C. B. concerning Privilege was certified to B. R. by 
the Secondaries, and therefore was retus'd ; for it ought to be certified by 
F Sid. 65. pl. 38. Mich. 13 Car. 2. Serjeant Morton's 
Caſe. i 0 PE es | | Sx 
15. An Information was exhibited againſt the Cjſtos Brevium of B. R. But in Tref- 


for Abuſes and Miſdemeanors in his Office. He refus'd at firit to ap- Daß, againſt 


pear in Perſon, but would have appeared by Attorney. The Opinion of of 4 B. ne 


the Court was, that he cannot appear by Attorney, becauſe he is an Officer pleaded his 
of the Court, and preſumed to be always preſent. It was agreed that Privilege per 
no Proceſs ſhould iffue againſt him, but that the reading the Informa- bf Hu, 


tion, if he deth not appear Fudgment ſhall le given againſt him. Sid. 134. Ar 


| cauſe he 
bought to 


pl. 8. Paſch. 15 Car. 2. B. R. The King v. Paget. 


bave pleaded it in Propria perſona; for pleading it by Attorney deſtroys the very Reaſon of his Privi- 


lege, which is his attending the Court in Perſon ; but the Opinion of the Court was, that an Attorney 
may plead his Privilege by an Attorney, and no Inconvenience follows it; for he may be ſick or have 
Buſineſs in another Court, which he muſt neceſfarily attend. It is true the Precedents are both Ways. 
The Plea was allowed Niſi. Sty. 413. Hill. 1654. Higgs v. Harriſon. 


16. In Debt upon an Eſcape aſter Execution, the Defendant appeared, 
Et de ſendit vim & injuriam quando &c. and imparl'd ſpecial ly, ſav ing to 
himſelf all Advantages and Exceptions Quoad Billam pred. and whether 
atter ſuch Imparlance he mult be allow'd his Privilege as Marſhal of B. R.? 
The Court held, That atter ſuch Defence Privilege may be allowed; 
tor it is not a full Defence, nor doeghe go about to ouſt the Court of u- 
riſdiction, but only claims his PrMlege. Likewite after a ſpecial Im- 
eg of Salvis omnibus Advantagiis & Exceptionibus, a Man ſhall 
have his Privilege; bur if the Imparlance be ſpecial Luoad Billam breve 
ſeu Narrationem, it ſhall not be extended farther ; and after ſuch Impar- 
_ lance Privilege is not allowable, as appears 22 H.6. J. 9 E. 4. 53. But 
upon Defendant's Prayer it was adjourned. Hard. 365. Paſch. 16 Car. 
2. in the Exchequer, Clapham v. Sir J. Lenthall. 


17. The Privilege of 3 was pleaded by Way of Preſcription ; and In Indebita- 


upon Demurrer it was held 1 1ſt. Becauſe he did not conclude his Plea 3 | 
with Er hoc paratus eft verificare. And 2dly. No Place was alleg d; tor leaded 
they are * Matters of Fact, and triable. 1 Vent. 264. Mich. 26 Car. 2. Cuſtom of 


B. R. Fawkener v. Annis. 7 Chancery, 


that all Pleas 


5 concerning rhe Chancellor, and any the Clerks of the Chancer , ou?Þ.t to be pleaded ard determined Coram 
Cancellario, and not elſe where, and ayers he is a Clerk of the Inrolment Office, Unde non intendit ans 
25 uria 
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532 Privilege. 
Curia cugnoſcere vult, but not ſaying Prout patet = Recordum, nor where the Chancery is; which per 
Curiam is ill, ard as to the Chancellor, it is void; However, becauſe he cannot be Judge and Party 
a Reſpondeas Ouſter was awarded, and it ſhould be only that they ought to be impleaded, without ſay ing 
to be determined there; for Iſſues between Chancery- men are triable at Common Law, and the Plea mut 
be averr'd, as was adjudged in Levingſtone's Caſe. 3 Keb. 3 52. Mich. 22 Car. 2. Fawkener v. Annis.— 
All Proceedings in the Petty-Bag Office in Chancery, by or againſt any Miniſter of this Court for any 
Matter or Thing determinable at Common Law, are to be pleaded to [ue as at Common Law ; and the 
Record thereof to be delivered Per manus Cancellarii into B. R. or C. B. at the Elefion of thePlaintiff. And aſter 
Trial had, the Record ſhall be remanded into this Court, and Judgment ſhall be given here. P. R. C. 291. 
* Per Cur. Contra, that it is a Matter of Law, and not triable per Pais, nor traverſable. 1 Salk. 
30 Trin. W. 3. B. R. Kirkham v. Wheeler.——2 Salk. 543. S. C. and P. 2 


—— — 


Skin. 582. 18. In Caſe againſt an Attorney he pleaded his Privilege thus, viz. 
S. C. fays Ft prediftus A. in propria perſona ſua dicit quod ipſe eff & prædicto tempore 
the Deten- exhibitionis Bille ipſius Thome Stephens fuit unus Clericoruin Tho, Wintord 


d leaded 1 >. > . | — 

bis Privilege Ar. un. Pronotar. Curiæ Domini Regis de Banco apud Weſtin. in Com. Mida. 
in this Man- in Officio ſuo quotidie intenden. and concluded with an Averinent generally, 
ner, viz. Et without annexing any Writ of Privilege to his Plea. To this the Plainritt 


Nang EY: demurr'd generally, and two Objections were made to this Plea. 18. 
out ay ing For that the Defendant did e * Venit as well as Dicit, ſo he was not 
Venit Ey di- in Court when he pleaded. 2dly. For that he had not laid any Viſne, ſo as 
cit, or maß- the Fact of his being a Prothonotary's Clerk might be tried; for it is a 
ing am Pe. Matter iſſuable, and the rather becauſe the Detendant hath not ſhewed 


fence; where © . 1 priv i 
| E any Matter of Record to prove his Privilege. Et per Curiam, Both the 


Venit might Objections were allowed, and the laſt was fatal, becauſe this is Matter 
be Ore te- of Fa& triable by a Jury; for Prothonotaries Clerks are not inroll'd, 


283 wherefore it is neceflary to lay a Viſne in this Plea, Judgment for the 
tur, he be- Plaintiff, (viz.) that the Defendant anſwer over. Carth. 362, 363, 
ing in Cu ſto- Mich. 7 W. 3. B. R. Stephens v. Squire. PLE 
dia Mar. and „ . | . Ives 5 
before another Day of Continuance ; but if it was at another Day of Continuance after the Day of Appear- 
ance, it ought to be Venit & dicit; but for the Want of Defence the Court did not ſeem to regard it; 
and in the Caſe of Keckwith and Wheelep this Term, where the Defendant pleaded his Privilege as 
Attorney of C. B. and made no Defence Holt Ch. J. ſaid it was a Chip in Porridge. Skin. 582. 
Trin 7 W. 3. B. R. Stevens and Squire. — And Holt Ch. . ſaid in this Caſe, that if a Prothonotarx 
or other who is a Perſon privileged by Record, pleads his Privilege, and brings a Mrit of Privilege atteſtiog 
it, that this is concluſive, and the 2laintiftf may not traverſe it; but otherwite it is of a Clerk or Servant 0 

ſuch Perſon ſo privileged. Skin. 582. S. G . e . | 
k per Cur. Venit is no Part of the Plea, but Dicit begins the Plea. The Dicit alone ſhews him to 
be in Court; and here it appears that he is in Cuſtodia. 2 Salk. 544. pl. 2. Trin, 5 W. 3. B. R. Ste- 
phens v. Arthur, ſeems to be S. C. . | | | 

To an Aion qui tam &c. the Defendant pleaded that be is an Attorney of the Court of C. B. and that 
Attornies of C. B. are not ſuable elſewhere, The Plaintiff demurr'd. 1ſt. Becauſe this Plea is only in the 
Negative, and no Juriſdiction 1s 1 to any other Court. 2dly, Becauſe there is no Defence by Venit 
but Dicit only. Per Cur. As to the Plea being in the Negative, it is well enough; for the Privilege is not 
traverſable and triable per pais, but a Matter of Law of which we take Notice; and Venit & Dicit on- 
ly are ſufficient Defence in this Caſe, 2 Salk. 543. Trin.) W. 3. B. R. Kirkham v. Wheeley. 


If he is ac- 19. A privileged Perſon in the Common Bench may be in Cuſtody of tte 
8 5 Marſhal; for he may either waive or miſplead his Privilege; and if he be 
abt to actually in Cuftody, and it 4 by Pleading, he cannot have his 
all Aliens: Privilege. 12 Mod. 102. Mich. 8 W. z. Duncomb v. Church 
„%% EEE | 8 | „ | ES 
kane only upon Bail, he may plead his Privilege ; for the Sheriff cannot take Notice of his Privilege, © 
that he muſt give Bail. Per Holt Ch. J. Salk. 1. pl 1. S. C. V 


20. An if one plead an exempt Furiſdiction from all the Courts of NH- 
minſter, and not to be ſued but in ſuch particular Courts and Franchiſes, there 
you muſt ſhew that they have a Juriſdiction of the Matter, and that the 
Cauſe ariſes within their Juriſdiction. Special Imparlance ſhould not be 
allowed without the Leave of the Court and Conſent of the Parties. 12 
Mod. 102. Duncomb v. Church. e ieee ME 

21. Defendant pleaded that he is one of the Attornies of the Court of 
B. R. without ſaying that he was at the Time of the Writ purchaſed, and 
1 . a Re- 


Privilege. 
a Reſpondeas Ouſter was awarded. 1 Salk. 1. Mich. 8 W. 3. B. R 
Peaſe v. ah ng * 
22. Defendant pleaded that he was an Attorne of the C. B. and 
not to be ſued elſewhere without his Ge the Planck pied. 3 ue. or 
that he did conſent &c. but laid no Venue where ; and therefore bad Per 
Cur. 1 Salk. 4. Mich. 1 Ann. B. R. Ode v. Norcliffe. | 
23. The Defendant pleaded Privilege of C. B. in Abatement, without con- 
duding to the Record, Holt ſaid he need nor do it, but he may leave 
Plaintiff at Liberty to reply, and deny his being a Perſon privileged 
there, which Plaintiff can't do if Defendant conclude to the Record, and 
his not ſaying Prout patet is no good Cauſe of a general Demurrer f and 
upon Prout patet per Recordum, there ſhall go a Certiorari to certify 
the Record; and it they produce one and thew chat they have Privilege 
the Plaintiff is eſtopp'd. 7 Mod. 106. Mich. 1 Ann. in B. R. Clitron 
and Swezeland. 5. dos roy EF Span 
24. In Debt upon Bond brought in B. R. the Defendant pleaded his It was mov'd 
Privilege as Attorney of the Court of C. B. &c. and that there is à that the De- 
Cuſtom in that Court, that no Attorney of this Court ſball be compell'd to an- th 
ſwer by Original Writ, unleſs he is forejudged. The Plaintiff replied, that in Speclel 
for five Tears laſt paſt, before the Original filed, the Defendant had with- Bail, he be- 
drawn himſelf from the Office and Practice of an Attorney, Upon a De- ing an At- 
murrer to this Replication, it was objected, 1ſt. Againſt the Plea, . that 1,3 ® 
| the Defendant did nor ſer forth that he had any Clients, whoſe Suits he hai dit. 
proſecuted or detended ; tor the Reaſon why an Attorney ſhould have continued 
his Privilege is, that he might be attendant on the Buſineſs of his bis Practice; 
Clients; and when the Realon ceaſes, the Privilege ceaſes. 2dly. That 2 = . 
he had alleged this Cuſtom In Fieri, and not In Facto; for it is that an — 
Attorney thould not be compell'd to anſwer &c. whereas he ſhould have ves at large 
gone on and alleged, Nec a tempore quo &c. For Uſage in Fact is eſſen- have be 
tlal to every Cuſtom, Compelli conſuevit. But the Opinion of the legs _ 
Court was, as to the firſt Objection, That the Plea prima facie was good A Ci f 
. | . . | 5 0 
and not avoided by the Replication, and that as Na as the Detendanr the Court, 
is an Attorney upon Record, he ought to have his Privilege. And as and are to 
to the 2d Objection, it was ſaid, the Court would take Notice of the Pri- 15 2 
*. 5 1 oo | 6 ie in Diem. 
vilege of Attornies of the Court, and therefore the Cuſtom need not to be And they 
fo ſtrictly alleged as other Cuſtoms. And Judgment was given for the were not 


Detendant. 2 Lutw. 1664. Hill. 2 Ann. C. B. Routh v. Weddell. ſatisfied that 
| he had diſ- 


continued his P ractice. Vent. 1. Mich. 29 Car. 2. B. R. Sir John How v. Woolley. 


23. An Attorney of C. E. being ſued in B. R. Headed his Privilege. Plain- To a Plea 


tiff demurr'd ſpecially, becauſe he did not conclude with a Profert hic in "at he was 
an Attorney 


Curia of a Writ of Privilege, teſtitying his being an Attorney &c. Per ; 
1 m5 4" 1 Toa ts of C. B. it 
Holt Ch. J. The Difference is, if the Privilege of an Attorney be plead- was objected 
ed with a Writ, the Defendant cannot be denied to be an Attorney; but on Demur- 
if without he may, and then a Certiorari ſhall be awarded to certify 3 be 
whether he be an Attorney or not. 2 Salk. 545. Trin. 2 Ann. B. R. pos. dag Mis 
Dillon v. Harper. | OS „ „ | ; Writ, and 
ES Th 2 no A conclude _ 
v ith a Prout pater per Recordum ; and alſo that he laid no Venue, alleging no Place where he was At- 
torney, nor where the Court of C. B. fits. - Et per Cur. viz. Holt Ch. J. to which the reſt aſſented, An 
Attorney may plead Privilege with a Profert of his Writ, if he will, or with an Exemplification of the 
Record of hs Admiſſion, or he may plead it as he does here, and it is well enough; for ſo are the Pre- 
cedents, and the Plaintiff may reply Nul tiel Record zdly. There was no Need of a Venue to try where 
he was Attorney, for it being a Matter concernirg his Perſon, was triable where the Writ is brought. 
As to the zd He wonder'd how that ever came to be allowed; for that this Court ſends Writs to the 
Ch. JL of the C. B. by that Name; and unleſs where this is held to be Part of the Deſcription of a Re- 
cord, it can never be neceſſary. 2 Salk. 545. dcawen v. Garret. mY W 


286. The Deſendant pleaded in Abatement, that Tempore quo Memoria 
non extat, all rhe Clerks of the Queen's Court of Exchequer were privileged 
from being ſued e!ſewhere than in that Court; and that the Defendant was 


Clerk. 


par Jones J. an 


. 


534 » I rivity. | 


_— 


Clerk to R. P. uno Baron. de Scaccario neſtro prædicto. Upon Demurrer the 
Court held, That there were two Ways of pleading Privilege; one is th v; 
to Iſſue, and it the Party is an Officer on Record, tv ſhew it Ly produrtny 
the Record; if he is no Officer of Record, bur attendant on one of the 
Barons, that muſt of Neceſſity be tried by a Jury, becauſe the Court ot 
Exchequer, as a Court, cannot take Notice of it any more than we. The 
other N ay is, if he le an Officer on Record, then to produce a Writ of Prix. 
lege at the Time of the Plea pleaded, and then no Iſlue can be join'd upon 
it; but here the Cuitom is ill pleaded; tor Tempore quo non extat Me. 
moria is Nonſenſe, and it ſhould be Cujus contrarii Memoria non &c 
But he having thew'd that he is one of the Clerks of a Baron, the Court 
ask'd whether they ought not to take Notice that he ought to have Pri. 
vilege? But it being anſwer'd, That he did act aver that he was Clerk 
to one of the Barons of the Dueen's Exchequer, but De Scaccario noſtro, a 
Reſpondeas Ouſter was awarded. 6 Mod. 305. Mich 3 Ann. B. R. 
Phipps v. Jackſon. ON by 
2). If any who have Privilege of Chancery be arreſted in a civil Piea 
by the Proceſs of any other Court, he may have a Writ of Privilege, con- 
taining an abſolute Superſedeas, and requiring the Plaintiff, Ou ſequa- 
| tur in Curia Ubi &c. ſi vuluerit. P. R. C. 284. | 
28. Privileged Perſons have their Writs ſealed without Fees. P. R. C. 
28s. | Rene 5 


. For more of Privilege in General, See Arreſt, Attorney, Parliament. 
bo Ju of HA. ue, We: : * N 


* Peers, and other proper Titles. 


Privity. 


— —— — 


(A.) The ſeveral Syrts of Privities and Privies, and of 
EE ewvhat they may take Advantage. 


1. TYJRivity of Blood ſhall nt be between two of Half-blood. Br. Entre 
| Cong. pl. 27. cites 21 E. 3. 1.2. 00 1 Huge 
2. Treſpaſs againſt two, and the one appears firſt, and the Plaintiff 
counts, and after the other Defendant appears, and the Plaintiff counts uf 
another Day, and yet he ſhall not take Advantage of the Count affirmed by his 
Companton; contrary of Plea to the Writ, Releaſe, Diſcontinuance &c. For 

He is Privy to the Writ, but not to the Count, Br. Treſpaſs, pl. 56. cites 46 E. 
3. There 7s no Privity between the Tycumbent of the Biſhop who is colla- 
ted by Lapſe, and the Biſhop, as there is between the Maſter and Servant. 
Br. Incumbenr, pl. 12. cies. 16 H. 6. 8 35 
S. C. cited 4 There are three Sorts of Privities, viz. Privity in K/ate, in Blood, 

in Law. Privies in Blood are intended of Privies in Blood inheritable, 
dass rr God. 40d this is in three Manners, viz. inheritable as General Heir, or as Spe- 


| frey v. cial Heir, or as General and Special Heir. Privies in Hſtate are as Join- 
| Wade. — tenants, Baron and Feme, Donor and Donee, Letlbr and Leſſee &c. 
33 Privies in Law are when the Law without Blood or Privity of Eſtate 
: 1 - 


Sorts of Pri. Caſts the Land upon one, or makes his Eutry lawtul as Lord by Elcheat, 
vities, viz. Lord that enters tor Mortinain, Lord of V illeia &c. 8 Rep. 42. b. Hill. 
in reſpe& of 45 Eliz. Whittingham's Caſe. ; TO 

Eſtate only, 1 


Contract only, Eſtate and Contract together. Privity of Eſtate is, As if the Leſſor grants over his Rever- 


ſion, (or if the Reverſion eſcheat.) Now between the Grantee (or the Lord by Eſcheat) and the _ 
| EY | MST: OY there 


5. on OO DW. 


—_—___— 
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there is Privity in Eſtate only. So between the Leſſer and Aſſignee of Leſſee ; For no Contract was made 
between them. Privity of Contract ny. is perſonal Privity, and extends only to the Perſon of the 
Leſſor, and to the Perſon of the Leſſee, as in the principal Caſe when the Leſſee aſhgned over his 
Intereſt, notwithſtanding his Aſſignment the Privity of the Contract remained between them, though 
Privity of the Eſtate be removed by the Act of the Leſſee himſelf; and the reaſon of this is, firſt, 
becauſe the Leſſee himſelf ſhall not prevent by his own Act ſuch Remedy which the Leſſor had a- 
wre him by his own Con tract, but when the Leflor granted over his Reverſion, there, againſt his own 


Grant he cannot have Remedy; becauſe he has granted the Reverſion to the other, to which the Rent 


is incident. 2dly, The Leſlee may grant the Term to a poor Man, who ſhall not be able to manure 
the Land, and who will by ways 5s, or for Malice permit it to lie freſh, and then the Leſſor ſhall 
be without Remedy, either by Diſtreſs, or by Action of Debt, which ſhall be inconvenient, and will 
concern in Effect 4 Man, (becauſe for the moſt part every Man is a Leſſor, or a Leſſee;) and for thofe 
two Reaſons all the Caſes of Entry by Torr, Eviction, Suſpenſion, and Apportionment of the Rent are 
anſwered ; For in ſuch Caſes it is either the Act of the Leſſor himſelf, or the Act of a Stranger, and 


in none of the ſaid Caſes, the ſole Act of the Leſſee himſelf ſhall prevent the Leſſor of his ! emedy, 
and will introduce ſuch Inconvenience as has been ſaid. Privity of Contract and Eſtate together, is be- 


tween the Leſſor and Leſſee himſelf. 3 Rep. 23. Hill. 29 Eliz. in Walker's Caſe. Lat. 260, Irc- 
monger v. Newſam S. P. | | | 


fancy of the other. 8 Rep. 42. b. 43. Whittingham's Caſe. ture, but 


not Privies 


in Lay ner Privies in Eſtate. Arg. 3 Buls. 272. cites 8 Rep. 42. Whittingham's Caſe, 


6. A Surrender by an Ideot of an Eftate for Life to deſtroy a Contin- 
gent Remainder is void ab initio, and therefore any Perſon may take 


Advantage of it, as well Privy in Eſtate as Heir at Law. But a Feoff= 


ment and Livery made Propriis Manibus of the Ideot not being merely 


void, makes a Difference. Carth. 436. Hill. 9 W. 3. B. R. Thompſon 
EL. 5 n Ns hy . 


For more of Privity in General, See Ald, Aſſignment, Confirmation, 


| Covenant, Oelcent, Fines (X 2) and other proper Titles. 


Proceſs. 


I an Action of Battery be brought againſt B. C. and P. and I. 


S. and J. D. are Bail by Recognizance for B. and C and nor for 


P. und after Judgment againſt B. C. and O. for Coſts and Da- 
mages a Scire Facias is {Urd to have Execution againſt J. S. and J. 
D. the Ball, and the Scire Facias recites che Action and Judgment 


againſt B. C. and D. and that they were Bail for B. and C. and that 


tue ſaid B. and C. have not ſatisfied the Judgment, nor rendered them- 


ſelves to the JIriſon, and therefore they ſhall ſhew Cauſe why Execu⸗ 
tton — 424 be awarded againſt them, and the Scire Facias is 
not, that O. againſt whom the Judgment is alio, has not ſatisfied 


the Judgment as it may be that he has, nor that B. and C. has 


not 
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Proceſs. 


not ſatisfied it Nec eorum aliquis, agts uſual, yet this is a good Writ ; 
For in as much as they were Bail only for B. and C. it is ſuſticient 
to ſay, according to the Condition of the Recognizance, that they 
have not rendered themſelves to Priſon, withouttaying' Nec eorum 
aliquts, and without ſaying nor che ſaid D for if B. or C. have 
paid it, it is the Payment of both; And if O. has patd it, it ought 
to come of the other Part to be ſhewn. 19. 11 Car. B. B. between 
Barnes and Hill. Adjudged upon a Demurrer. Intratur. Hill, 10 
Car. Rot. 897. 3 | 
2. Debt by the Executors of ce Parſon again another Parſon upon Ar- 
rears of Annuity arrear in the time of their Teftator, the Detendant ſaid, 
That he found his Church —— and prayed Aid of the Patron and Or- 
dinary, and had it. The Prothonotary was in a Doubt, it he ſhould 
make the Summons ad Auxiliand' to the Sheriff of L. where the Writ was 
brought, or to the Sheriff of E. where the Church was; And per Martin 
and Hals, becauſe this is a Judicial Proceſs he ſhall purſue the Original, 
and it ſhall be brought firit i 7he County where the Original is brought, and 
it they are returned Nihil there, then Proceſs ſhall be made upon a Tf a- 
tum to a Foreign County. Br. Proceſs, pl. 3. cites 2 H. 6. 8. 


LO 


es 


RA, (B) Diiringas. Diſtringas upon Teſtatum at the Com- 
CARY mon Law. 


U a Diſtringas, if the Sheriff returns a Mihil upon a 
% Teſtatum of Allers in other County, by which he may ve di⸗ 
ſtratned, a Olſtringas ſhall iſſue into the other County; For other- 
1 be a Failure of Right, 3 D. + J. 6 E. 4. 11. 
27 PY. 8. 22. 1. 5 RY 
2. So ik upon a Otiringas the Sheriff returns Petit IfTues, fo that 
the Parties do not appear 1ypan a Teſtatum of Ailers in other County, 
a Diſtringas ſhall iſiue for the Benefit ot the King ro have greater 11- 
ſues, and tor the ſpeedier Juſtice. Entries fo, 226. a, Viltrels 4. 
Tr. 30 P. 8. Rot. 102. P. 18. I, 8. Rot. 304. 


(O) Upon the 25 E. 3. cap. 17. Capias or Exigent. 

- 1 1 11 a Detinue of a Cheſt with Charters g Captas and Erigent 
Box; the De- lies by reaſon ok the Cheſt. 29 E. 3. 19. b. Adjudged. e 

fendant came | Es | 1 8 | 

. jr Capias, and the Plaintiff counted of a Box <with Charters concerning Land, and therefore the Defendant 

| prayed to make Attorney; And becauſe cow it appears by the Count, that it touches the Realty, there- 
ho Capias does not lie, by the Opinion of all the Court; and therefore now he ſhall make Attorney. 


Br. Exigent, pl. 15. cites 7 H. 4. 2 ——— Note, per Mombrey, that Ca. $a. lies for Execution in Le- 


tinue of a Bag of Charters, becauſe the Bag is only a Chattel, and Capias lies upon the Original 
thereof, and therefore Capias may be Execution; Quære inde. And from hence ſee, that where Capi- 
as is not the Proceſs upon the Original, that there Ca Sa. is not the Execution, & lic dixit Belk. ibi 
dem. Br, Exigent, pl. 8. cites 40 E. 3. 25. Br. Proceſs, pl. 18. cites 8. C. * | N 


The Capias 2. 25 E. z. Hat 5. 17. Proceſs ſball be made in a Writ of Debt and 
be Detinue of Chattels, and taking of Beaſts by Writ of Capias, aud by Proceſo 
ty the Gm. & Exigent by the Sheriffs Return, as is uſed in a Writ of Acconipt. 

mon Law. | | 


Per Manwood Ch. B. 2 Le. 88. pl. 112, in Cafe of Ognel v. Paſton. 


Proceſs. 


— 


3. It the Diſſeiſin be found with Force and Arms, Capias pro fine ſhall 

be awarded, and Exigent thereupon. Br. Proceſs, pl. 32. cites 7 H. 
. 39. 

N 4. In Replevin Witherman was awarded for the Defendant againſt the 
Plaintiff ; the Sheriff returned, nod Averia Elongata ſunt ; there Wither— 
man was awarded tor the Detendanr of the Goods ot the Plaintiff, and 
the Sheriff returned Nihil, by which 3 Capias's iflued, and at the Plu- 
ries returned, Exigent iſſued; Quod Nota, that the Plaintiff may be 
outlawed upon his own Suit, Br. Procels, pl. 34. cites 11 H. 4. 10, 

5. Jaſticies to the Sheriff to hold Plea upon Obligation of 1000 Marks, 


Br Reple- 
vin, pl. 18, 
Cites 8. C. 


the Juſticies was removed into Bank by Pone, upon which the Defendant 


was returned Nihil ; the Plaintiff prayed Capias ; And per Martin and 
Cockain. the Capias does not lie, For the Statute which gives it ſays, 
in Nrit of Debt Capias lies, which is intended Original, and this Fufticies 
is not Original, but a Commiſſion to the Sheriff to hold Plea beyond 40 s. 
And the Sheriff upon this cannot award Capias in the County, nor Ca. 
Sa. Br. Exigent, pl. 5. cites 3 H. 6. 54, 55. ry 


6. In Treſpa's the Defendant appear d and had Day by Dies datus &c. 


and at the Day made Default, by which iſſued Diſtringas, and he is re- 
turned Nihil; there ſhall iſſue 3 Capias's & Exigent ; Quod nota after Ap- 


pearance. Br, Exigent, pl. 6. cites 19 H. 8. 1. 


. 


7. In Treſpaſs upon he Caſe the Plaintiff had proceeded againſt the De- 


fendant in the old way by Pone & Diftreſs, and the Defendant moved. 
to ſtay the Proceedings, ſuggeſting the ſame to be contrary ro the Me- 


thod preſcribed by the late Act of Parliament to prevent vexatious Ar- 
reſts, 12 Geo. & 2 Geo. 2. And the Queſtion was, Whether by theſe 
Statutes the old Method of Proceeding be taken away, and another Me- 


thod inſtituted, or not? It was urged for the Plaintiff, That before the 


Statute of Marlbridge no Capias lay, that the ancient Courſe of Proceeding 


was by Original, and where the Party was returned attach d no Procets 
lay, but a Diſtringas, except in Treſpaſs Vi et Armis. In this Caſe the 
Party is returned attach'd upon the Original, and no Proceſs of Outlawry 
lies, 'The A& of Parliament 12 Geo. preſcribes a Method in Caſes where 
the Cauſe of Action is under 101. and the Plaintiff proceeds by way of Proceſs 


againſt the Perſon ; but here the Plaintiffs do not proceed by way of Pro- 


_ ceſs againſt the Perſon, and after the Original returned as aforeſaid, no 
Proceſs againſt the Perſon can iſſue, and conſequently the Party cannot 
be ſerved with Proceſs, There is alſo an Exception in the Statute 12 Geo. 
05 to Peers and privileg d Perſons, who are to be proceeded againit as by 
the Statute 12 W. 3. but that can relate only to Caſes where the Pro- 
ceeding is by way of Proceſs againt the Perſon, and not by Method of 
Pone and Diſtreſs, which is a dilarory Method in the Detendanr's Favour, 


where Eſſoins may be caſt, and remains as it was, not affetied by any of 


theſe Statutes, Per Cur. The Statutes of Marlbridge and 5 Fd. 3. do not 

take away the ancient Method of Proceeding by Original and Diſiringas ; Bur 
where it is returned upon the Original, That the Defendant hath nothing 
whereby he can be attach'd, a Capias againſt the Perſon nay be iſſued, 


and a Proceeding to Outlawry carried on. The Words of the Statute 12 
Geo. extends only to Proceedings by way of Proceſs againſt the Perſon, aud 


ſeems to admit Plaintiffs may proceed otherwiſe, as before; And it would be 


hard to ſay, This Clauſe .hath repealed the Law by . As to 


Proceedings againſt privileg'd Perſons; a new Method by Bill is pre- 


ſerib'd by the Statute of 12 W. 3. but the Law not alter d. Let the 
Rule to fhew Cauſe why the Proceedings ſhould not be ſtay'd be en- 
5 ed. Notes in C. B. 292. Trin. 10 Geo. 2. Bias and Wife and Gosd- 

ne v. Lyell, | | { : | | | 
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(D) ͤ Mat Proceſs ſhall be car ded. 


10 Elte I. A Capias ſhall not be awarded betore a Summons, but the firſt 
Lmprifon- Brocels ought to be a Summons, 19. 16 Ja. B. B. be: 
ment the tween Banks and Pembleton. Adjudg'd. | 

rr | 2. Alſo d Capias cannot be firſt awarded before any Summons 
pap by Cuſtom of any Court, for it is contrary to the Law. 19. 16 Ja. 


by a Ca- 
pias di- B. R. between Babs and Pembleton. Adjudg'd. 
rected to him upon a Suit commenc'd againſt the Plaintiſt in an inferior Court; the Plaintift demurr'd 
becauſe it was not ſhewn that a Summons iſſued firſt, and inferior Courts can award no Capias but upon 
a Summons firſt return d Hale Ch. J. ſaid, That the ordinary Practice of thoſe Courts to grant a Ca- 
pilias without a Summons is a great Abuſe, ſo that the Party is driven to Bail in every trivial Action ; and 
tho' unon a Writ of Error this Matter is not aſſignable, becauſe a Fault in Proceſs is aided by Appear— 
ance &c. yet falſe Impriſonment lies upon it, and the Officer cannot juſtify here as in Proze's out of the 
Churts of Weſtminſter; And Judgment for the Plaintiff, Vent. 220. Trin. 24 Car. 2. B. R Read v 
Wilmot — 8. C. of Read v. Wilmot was cited by Powel J. in the Caſe of Gwinne v. Pool & al. 
who ſaid, That tho' he has as great Reſpect as any Man for the Opinion of Hale Ch. J. yet he cannot 
agree to this Judgment, which he ſaid was given upon the firſt Argument upon a Diſpleaſure conceiy'g 
againſt the Male Practices of inferior Courts in this irregular Way of Proceeding, but that it certain] 
is only a Proceſs Inverſo Ordine, and erroneous only ; and that in the Caſe cf Ward v Ellard, Cro. [ 
261. it was held to be Error, and that ſo is Marget and Harvey's Caſe Palm. 449. and that no Cuſtom of 
any inferior Court will make this Proceſs good; but that oy the Cuſtom of London, which is confirm'd by At 
Parliament, this Proceſs is held good in Wackallep's Cafe 9 Rep. 68. But it there appears, That with. 
out this Cuſtom it would be only erroneous Proceſs; And ſays, He ſees no Reaſon why Officers of the 
{uperior Courts ſhould be thought more knowing than thoſe of the inferior. Lutw. 1564, 1565. Mich. 


4 W. & M. 


? 


(E) o may award the Proceſs. 


1. IF a Pan be outlaw'd before the Juſtices of the Peace in their Seſ- 
? ſions, the Juſtices of the JIcace may award a Capias Urlagarum 
thereupon ; for the Court which can outlaw a Man may alſo award 
Proceſs of Olitlawry. M. 10 Ja. B. Per Curiam. „ 
2. The fame Lawof Juſtices of Goal- Delivery. Mich, 10 Ja, B. 

_ Per Cunamm. OE Feet 35 


— 


e eee 
Bailiff food 1. J F @ Special Bailiff, by Force of a Warrant upon Capias in Proceſs, 
3 the . I enters into the Houle of J. S. the Door being open, and there takes 
> wag 4 pa Lo againſt whom the Mrit is, the Proceſs is well ſerved as to J. 
voant up 3 + and all Strangers; And ik any Stranger relcues him, he at whole 
Pairof Stairs Sllit he is arreſted ſhall have his Action againſt the Stranger. Cr. 
a difuis'd 16 Ja, B. R. between Hodges and Martes. Adjudged upon De⸗ 
abit with 17 8 | | 
the Warrant, murrer. 8 n e | | N a 
who laid 7 | | | | 1 ; 
Hands on W. R. and told him, That he arreſted him. Holt Ch. J. doubted if this was a good Arreſt, 
being done by the Bailiff *s Follower or Servant, and not in the Preſence of the Bailiff himſelf ; but ſaid, That the 
Plaintiff muſt prove his Cauſe of Action againſt W. R. and muſt prove the Writ and Warrant by pro- 
ducing ſworn Copies of them. And he muſt prove the Manner of the Arreſt, that it may appear to the 
Court to be a lawful Arreſt ; and in Point of Damages, he muſt likewiſe prove the Loſs of his Debt, 


viz. That W. R. became Inſolvent, or could not be retaken. 3 Salk. 311. Anon,—— 6 aan I. 
— — | Gains ä rin. 


bh ne 3 8 


Per Popham. 


mos 


Trin. 3 Ann. B. R. S. C. By Name of Wilſon v. Gary. If a Bailift, having a Warrant from a 
Sheriff on à Caplas, ſends another in his Room to arreſt the Perſon, ſuch Arreſt ;s illegal. Per Holt Ch. 
J. 12 Mod. 73. Trin. 7 W. & M. Anon, | 


(G) At what Time the Proceſs may be executed. Fa < 
LLNRA 


1 If, a Latitar returnable Die Lune proximo Poſt Craſtinum Sanctæ The utmoſt 
Trinitatis, which was this Year the 1oth of July, comes to the Length of 

Sherift to arreſt J. S. the Sheriff may arreſt him the ſaid roth Day 7m 3 

ot July. Tr. 3 Ja. B. R. between 4-y and Heper, by Fenner and r cs 

Pelverton agreed. ee 9 WI 

| is the Day on 


ing a Writ 
«ich "tis returnable, and 'tĩs not executable that Day any longer than the Court ſts. 1 Salk. 322. pl. 8. 
Paſch. 3 Anne. B. R. in the Caſe of Perkins v. Wollaſton.— 6 Mod. 130. S. C. | 


| 2. "thy Capias in Proceſs may be erecuted the Day of the Return 
3. So A Capaas ad Satisfaciendum May be executed the Day of the 

4. If a Writ of Enquiry of Damages be returnable Octabis Mi- * Cro E. 

chaels, the Sheriff may take the Jnqueſt and inquire of the Dama- 65 >< 


ges the Day of the Return, and atterwards return it the ſame Day, Ce 


and this Writ is well executed. Tr. 38 El. B. N. between @awen Buckleer v. 
and Laalotw. Adjudg'd. And there is cited to be adzudg'd accord de Queer. — 


- 


5 in * Bygber's Caſe, which was - Mich. 11 Car. S P. Adjucg,- 


B. between S:a/75by and Waterman in Replevin, the Mrit to tnquire ed = 


for Damages tor Detaining of Rent executed che ſame Day ot the 112. pl. 998. 
Return, that is to ſay, the Elloign Oay, and Per Curiam good, Nich 41 & 


But new Writ was awarded, becauſe the Oamages were exceſſive, 5.7. 
Woolley v. Mooſſey Bur if the Inqueſt had been taken the 24 Day of Craſt. Trin. and before the 


4th Day of Craft. Trin. it had not been good. Cro. E. 180. Paſch. 32 Eliz. Bugberd's Cale. 


5. Tf upon a Writ to inquire of Damages, the Inqueſt be impan- S. C & P. 


nell'd the Effoin-Day, and the Jury then hear their Evidence, but give Cited to have 


f * r 
their Verdict 2 or 3 yy after, yet this is well executed. Mich, 11 3 FR 
1a 


1d Caſe of Haiuesly und Waterman, ſaid by for the Jury 


Car. B. B. in the 1 | and for 
Janes and Barkley, That this was adzudg'd in 3Byg/er's Caſe, Þeivg 


charged at 


the firſt Day, tho' they gave not their Verdict 'till 2 Days after, it ſhall not prejudice the Party; but 
the Verdict being given, ſhall relate to the firſt Day of the Return, and ſhall be ſaid to be executed upon 


the firſt Day, to Which it ſhall have Relation; And for that Reaſon, Popham Ch. J. who before dif- 


fer'd, agreed in the principal Caſe, That the Writ. was well execuicd, Cro E. 308. (bis) Paſch. 38 


Eliz. B. R. pl: 26. Gawen v. Lud low. 


1 Ika Niſi Prius be taken aſter the 1ſt Day of the Return, and be- 


"Guin the 4th, it is not good ; for the Juſtices hi | e ne Hamer to take 
i atter the Oay of the Return. 33 B. 6. 45. b. Adhüdged. Tr. 35 


. Bur if the Muli Prius be taken the Day of the Return, or before, 
al the Jury de not 955 their Verdict 'till 2 or 3 Days alter, be uſe 
they cannot agree, Jer is good enough; becauſe,otherwile che Jury 
may prejudice-he JParties by their Dilagreement. Tr. 38 Kl. B. R. 


8. So it ts of a Writ of Inquiry of Damages taken in ſich Manner. 


Ct. 38 El. B. R. Per Popham, And there laid, That it was io | 


adzudg'd in B-gber's Cale, 
| 9. It 


- 25 > Rc cow p 
— — 


bad - —Proceſs 


S. C. cited 9. Ik a Man be outlawed after the firſt Day ot the Return of the 
yer U#"- se Merkt it is erroneous 33 1), 6. 46. ſald to be ofrentimes lo adzudged 
v1. 15. Paſch, by the Advice of all the Juſtices, 

32 Eliz. B. | | 

N. in Bugberd's Caſe, and took a Difference between the executing a Writ of Inquiry of Damages 


and the Caſe of an Exigent, and of the Veuire facias ad Diem Octabis, there the Day is excluded, but 
not in Writ of Enquiry. | 


S.P. for this 10. The Sheriff upon a Capias in Proceſs cannot arreſt the Party 
2 aſter the Day ot the Return, and betore the 4th Day. 33 H. 6. 45. b. 
Day in Effect, and when the firſt Day is paſt, his Authority is expired Br. Proceſs, pl. 169. cites S. C. 
nn Treſpa's for Battery and Impriſonment, Defendant juſtified by Execution of a Writ, but 
upon the Plea it appeared to be executed after the Day of the Return, but before the Duarto Die poſt. The 
Execution was adjudged illegal, and Judgment for the Plaintiftl. Lev. 143. Mich 16 Car. 2. B. R. El- 
lis v. Jackſon, ——S1d. 229. S. C. accordingly. | 5 | 


11. If a Man wouches Id as Heirs, the one of full Age, the other within 
Age, and prays that the Parol demur, and the Demandant ſays that 


he is of full Age, and prays Venire facias to be viewed, Proceſs thall 
itive againſt him ot full Age; Per Markham; but Newton e contra; 
and that zo Proceſs ſhall iſſue till the other be adjudged to be of full Age, Br. 


Proceſs, pl. 61. cites 19 H. 6.5. 5 0 
12. AMrit ly the Roll was awarded returnable on Wedneſday, but was made 
returnable on the Thurſday, and executed on the Thurſday, The Writ was 
ordered to be amended according to the Roll, and the Execution upon 
the Thurſday void. Cired by Windham J. Lev. 143. Mich. 16 Car. 2. 
B. R. in Caſe of Ellis v. Jackſon. . „ 

13. In falſe Impriſonment Detendant juſtified by Arreſt on a Latitat, 
Plaintiff replied, that the Writ was jak 


cation and Judgment for the Plaintiff. 3 Keb. 213. Mich. 25 Car. 2. 
JJ ↄ— ˙ . 


(H) Who may execute it. 


1. C\Tatute of Lincoln, 11 E. 2. in Magna Charta, fol. 109. b. and that 
the Executions of Writs which thall come to the Sheriſis be made 


by the Hundredors known and ſworn in full County, and not by others, 
it it be not in great Default, or notorious Diſturbance of Hundredors, 


and then let them be made by others covenable and ſworn, ſo that the 
People might know who ſhall ſerve ſuch Executions, ſaving all Returns 


of Writs to thoſe who have and ought to have them. 


2. Treſpaſs of Battery in Middleſex, and the Plaintiff counted in the 
Palace of Weſtminſter where the Sheriff has nv Furiſdliction; And per Mar- 
ten the Count ſhall abate; For it is Infra, and not De; for the Palace is 

no Part of the County, tor Proceſs ſhall iſſue immediately from the Court 


to the Warden of the Palace, and not to the Sheriff, and therefore he may 


direct Precept to the Warden, as in Caſe of a Liberty within the 


County. Br. Count, pl. 77. cites 2 H. 6. 7. 1 
3. Writ ſhall not be wel art by the Sheriff, and part by the Bailiff of 
the Franchiſe by Parcels; Guod ſora. Br, Proceſs, pl. 33. cites 8 H. 4. 


(0) 


en vut after the Arreſt. The De- 
tendant demurred. Per Cur. The Writ being antedated is no Juſtifi- 


— 
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(I) mat ſhall be ſaid a good Arreſt in Lau. NE 6. 


7p | .dce Arrelt. 

1. IF three Writs of Capias in Proceſs at the Suit of J. S. againſt J. D The Arreſf, 
_ * be directed to the Sheriff, and the Sheriff makes chree ſpecial withou: hav- 
Warrants to one ſpecial Bailift, and he Comes to J. D. and arretts +. 7 Agh | 
him generally, without ſhewing in which Action, nor is it demanded Hand, and 
of him; but immediately upon the Arreſt a Stranger reſcues him, having alt 
Action upon the Cale lies againſt the Stranger for all chree Reſcues ; the War- 
For this was an Arreſt in Law upon all. Tr. 16 Ja, B. R. Ad. abe 
zudg d between Hodges and Marks. 5 


well enough, 
| 58 e ee though he 

did not ſhew by which of the Warrants he arreſted him; for he, being under the Bailiff's Arreſt. is in 
Cuſtody there for all Cauſes for which the Sheriff had made his Warrants againſt him, though the 
| Sheriff or Bailiff do not mention any ſpecially. Cro. J. 486. S. C. | | 


* 


Perſons, and the Bailiff arreſts him generally as before, this is a * © 

good Arreft for all, and all ſhall have Actions for the Reſcue, Tr, 

16 Ja, B. B. between Hodges and Marks per Curiam, ms . 

3. Ik a Warrant he directed by the Sheriffs of London to certain When a Bai- 
Serjeants there to take A. B. a Countels upon a Capias ad Satista- At makes an 
ciendum, And the Serjeants, tor Fear of a Reſcue, procure the Party Ware he 
Plaintift to enter an Action of 1000 1. againft the fame A. B. by the ought 10 [eco 
Cuſtom of London, whereupon they would arreſt her, and carry her the Cauſe of 

to the Compter, and there charge her in Execution, And atter the Ser- the Arreſt, 


jeants come to A. B. and ſay that they arreſt her, without ſaying arne 
more 3 This General Arreſt cannot be by force of the Writ of Exc⸗ reſts him on 
cution; For when the Sheriff or other erlan by his Authority an Execuri- 
makes Arreſt of the Perſon ok another, [he] ought upon rhe Arreſt to dn, and for 


ſhew at whoſe Suit, out of what Edurt, tor What Cauſe he Does it, and * 3 


when the Proceſs is returnable, to the Intent, if it be for any Execu⸗ And if it be 
tion, that he ſhall pay it and free his Body, or agree with rhe Par⸗ upon Appear- 
ty, or put in Bail according to the Law, and to know when he ſhall << be 


appear. Co. 6. Counteſs of Rutland. 54. Reſolved, ſhall = the 


2. So if the Writs and Warrants were at rhe Suit of three ſeveral Cro. J. 483. 


| TED | fs | 5 the Day of 
Appearance compriſed in the Writ, otherwiſe the Arreſt is not good. And yet a known Officer mall not 
be compelled to ſhecu his Warrant as a ſpecial Bailiff ſhall, but though he has a Warrant and will not 
 mhew it, yet he ſhall declare to the Party the Cauſe of the Arreſt, Mo. 767 pl. 1063. Mich. 3 
ſac. in the Star-Chamber. S. C. V 3 5 
It Proceſs be delivered to the Sheriff, and he takes the Party without ſaying any thing, it is good ; 
for other wiſe the Sheriff ſhall be a Treſpaſſor, which the Law does not intend, and the Sheriff has a 
lawful Authority ſo to do; and ſo it is, though the Sheriff had not the Proceſs about him at the time 
of the Arreſt. Noy. 55. Beale v. Taylor. " th - „ N 


4. Upon a Capias in Proceſs at the Suit of J. S. if a Special Bai- And though _ 
liff by torce of a Warrant to him directed, arreſts the iy „and 1 
does not ſay at whoſe Suit, nor is it demanded of him at whole Suit it Pocket Bs - 
is, but immediately upon the Arreſt a Stranger reſcues him, this ig he only faid, 
a good Arreſt, and an Action lies againſt the Stranger: For he had Here 1 do 
nor time to chem at whoſe Suit it was, nor is he bound to ſhew at b. iner 
whoſe Suit it is, before that he has peaceably ſubmirred ro the Ar- 4 Warrat 
reſt. Tr, 16 Ja. B. N. between Hodges and 4Jarkes. Adjudged upon which I 
Dunn. mt; | SEN, bave, but 
— EAITr HEIINE erat | 12 fo 5 did not ſhe w 
him the Warrant, nor had it in his Hand, yet it was reſolved, that this was a good and legal Arreſt, 


and that he needed not to ſhew the Warrant till the other obeyed and demanded it. Cro. J. 485, 486. 
Trin. 16 Jac. B. R. 8 C. | | 2 | | | 


= 2 $A 


: Pro Confeſſo. 


5. A Man who is Sheriff of London and Middleſex, or of Eſſex and Hirt. 
ford, cannot take a Man in the one County by Capias directed to him in th, 
other County; but a Man taken in Middleſex ſhall be brought to N ewgare 
in London; tor this is the Gaol of both Counties. Br. Proceſs, pl. 168 
Cites 16 E. 4. 5, 6. | 
6. A. comes to the Sheriff, and tells him he has a Writ againff B. wha 
is then preſent, and on this the Sheriff ſays, I will take his Word for 
his Appearance, this cannot be taken for an Arreſt. Arg. Vent. 118. 

| r_ 23 Car, 2. B. R. in Caſe of Methwin v. Hundred of Tniſtle. 
6p worth, | 
Anon.—S.P, J. A Bailiff caught one ly the Hand at a Window whom he had a War. 
2 Roll. R. rant to arreſt; This was ſuch a Taking, that the Bailiff might jultity 
138; Sie breaking open the Houſe to carry him away. Vent. 306. Hill. 28 & 
r os + eter 


542 


For more of Proceſs in General, See Arreſt, Contempt, Execution 
and other proper Titles. ö 


T — 


Pro Confello. 


(A) In what Caſes a Bill ſhall be taken Pro 
„„ - 0p 


S.P. Toth. 1. DECAUsS E the Defendant food out all Proceſs of Contempt for not 
ae SA anſwering, the Bill was taken Pro Confeſſo. Toth. 100. cites 36 
Rer. Eliz. Wildgoſs v. Ragland.— And 11 Jac. Denton Mill v. Brown. — 
Gerried, Ibid. cites 13 Jac. Earl of Oxon v. Gouch n. 
he De- | | | „ 

fendant ſtood in Contempt for not anſwering the Plaintiff's Bill, and thereupon a Sequeſtration was grant. 
ed, and it was likewiſe decreed, That the Bill ſhould be taken Pro Confeſſo, unleſs the Defendant jbew Cauſe 
within a certain Time limited for that Purpoſe by the Court. But this muſt be underſtood (as the Cate 
then was) where the Defendant had appear'd ; for if he did not appear at all, but ſtood out all Con- 
tempts to a Serjeant at Arms, no Decree can be had againſt him, or the Bill taken Peo Confeſſo; for that 
muſt be after an Appearance, and when he ſtands in Contempt for want of an Anſwer, N. Ch. R. 1, 2. 
Paſch. 1 Car. Okeham v. Hall. | „ ee eee 
Where the Defendant has not appear d, Chancery can't decree the Bill Pro Confeſſo, but ordered a 

Sequeſtration againſt his Real and Perſonal Eſtate till he clear'd the Contempt. 2 Ch. R. 284. 35 Cat 2. 
Nodes v. Battle. 2 PE a | . e 
The Courſe of the Court now is to take a Bill Pro Confeſſo after the Party has once apbear'd, and 
ſtands out in Contempt *rill the Plaintiff has got to the End of the Line, and has run thro' all the Pro- 

ceſs of the Court againſt him; yet formerly this Cour: did not do it even in that Caſe without putting 
the Plaintiff to prove the Subſtance of his Bill. Arg. Vern, 224. Hill. 1683. in the Caſe of ſohn 
ſon v. Deſmineere. | JV N . | 


2. Two Defendants, the one having anſwered, the other refuſes, he ſhall 

de bound by the other's Anſwer, if the Cauſe paſs againit chem. Toth. 

74. cites 7 Jac. Matthew v. Matthew. _ . 
3. Defendant being a Priſoner in the King's Bench, reſus'd to anſwer. 
The Bill can't be taken Pro Conſeſſo, unlets he was in the Priſon of ti, 
Court; whereupon he was remeved by Habeas Corpus into the ect, and 
having a Day given him to anſwer, and he ftill refuſing, the Bill was 
taken Pro Confeſſo, and he was ordered to be kept cloſe Priſoner. N. 
Ch. R 50. 1653. Thomas v. Jones. 


4. Where 


5. In a Suit for Zithes rhe Defendant was in Contempt for not anſwer- 
ing, and was brought by ſeveral Orders to the Bar; and being a .®nuaker 
retuſed to anſwer on Oath, but pray'd to anſwer without Oath. Finch 
C. admonithed him of the Peril, viz. That the Bill muſt be taken for 
true entirely as tis laid, if he anſwer'd not; and he ſaying as before, the 
Lord Chancellor pronounc'd the Decree, tho' Sir J. Churchill, as Ami- 
cus Curiæ, ſaid, That this Cauſe for Tithes, 8 {mall Tithes, 

u 


was not proper for this Court, and had not been uſed; but decreed for 
the Plaintiff, and referr'd the Valuation to the Maſter, 2 Chan. Caſes 237. 
Mich. 29 Car. 2. Anon. , „ 
6. Defendant having appear d, and afterwards flood in Contempt till Se- 
queſtration was return'd, It was inſiſted, That the Bill ought to be taken 
Pre Confeſſo; but the Lord Keeper ſaid, He would conſider of it *rill 
the next Term. And ir being alleg a, That Baron and Feme were Defen- 
dauts, and that it was the Wife only who had appear'd, and that without 
the Husband's Privity, Lord Keeper refer'd it to a Maſter to examine 
the Fact, and ſaid, If it ſhould fall out to be ſo, he could not decree 
againſt the Husband, bur they mult proceed and lay on the Sequeſtration 
to bring him in. Vern. 247. Trin. 1684. Gibſon v. Scevengton. 
1. A Detendant refuſing to anſwer, and fanding out all Contempts till 
an Order was made for a Sequeftration ; it was pray'd by the Plaintiff's 
Counſel, That the Bill might be taken Pro Contetto, To which it was 
objected by the Counſel on the other Side, That this could not be done, 
becauſe the Sequeſt ration was neither under Seal nor executed, and alſo be- 
cauſe the Plaintiff did not produce the Original itſelt, bur only a Copy of 
it. Lord Chancellor Parker held the laſt Objection certainly a good 
one; bur as for the other, there ſeem'd ro him to be no Reaſon for it; 
for the Putting the Seal to the Sequeſtration, and actually Executing it, 
ſeems to be then only neceſſary when the Plaintiff is nor ripe for a De- 
cree upon his own Bill, bur wants ſome Diſcovery from the Defendant's 
| Anſwer, upon which the Decre2 may be founded; and therefore the 
actual Executing a Sequeſtration to extort an Anſwer, of which the Plain- 
tiff has no Occaſion, ſeem'd to him very unneceſſary. 10 Mod. 43 1. Paſch. 
5 Geo. Anon, „ Dev 8 5 | 
g. 5 Geo. 2. cap. 25. F. 1. Enacts, That if in any Suit in Equity any De- Mr. Serjeane 
fendant, againſt whom Proceſs ſhall ifue, ſpall not 7745 his Appearance to Barnardiſton 
be enter d according to the Rudes of the Court, in Caſe ſuch Proceſs had been n on 
ſerved, and Affidavit ſhall be made, That ſuch Dꝛfendant is beyond the Seas, in 


Chancery 


or that, upon Inquiry at his uſual Place of Abode, he could not be found, ſo as 401 to 404. 


to be ſerv'd, and that there is juſt Ground to believe that ſuch Defendant is tells us; That 


gone out of the Realm, or abſconds to avoid being ſerv'd ; the Court may make tie Opinion 


de as 44 | A ; of the Cour 
an Order, appointing ſuch Defendant to appear at a Day therein to be named, ch 1 


and a Copy of ſuch Order jhall, within 14 Days, be inſerted in the London not ſufficient 


Gazette, and publiſhed on ſome Lord*s Day, after Divine Service, in the Pa- upon this 
riſh Church where ſuch Defendant made his uſual Abode within 30 Days next _ 4 
before his Abſenting ; and a Copy of ſuch Order ſhall be poſted up, vis. A vit, That the 
Copy of ſuch Order made in Chancery, Exchequer, or Dutchy-Chamber, ſhall Party making 
be pofted up at the Roval Exchange 3 and a Copy of every ſuch Order made in it was in- 
—Ts the Courts of Equity of the Counties Palatine, or of the Great Seſſions 2 2 
in Maler, ſhall be poſted up in ſome Market-Town within the Furiſdittion of Ihe Defend- 
the Court, neareſt to the Place where ſuch Defendant made his uſual Abode, ants cbitb- 


ſuch Place of Abode being alſo within the Furiſditt ion of the Cuurt; And if drew thema 


the Defendant do not appear within ſuch Time as the Court ſhall appunt, then, 2 low | 
; 7 


bn Proof made of ſuch Publication of ſuch Order as aforeſaid, the Court may order to 


border avoid being 


— . ot oc — 
© 


— ** 


Procurations. 


923 *RXx —— * 


ſer vid with 
the Procels 
of th s Court. 
Fut it muſt 
b- likewiſe 
J orn by 
whom the 
Deponent re- 
ceiv'd ſuch 
Information, 
and Cltes 
Hill. 1740. 


Burton v. 


Maloon. 


ſlate, as the Court ſhall make upon the Defendant's Appearance. 


order the Plaintiff's Bill to te taken Pro Confeſſu, and make ſuch Decree 
thereupon as ſhall le juſt ; and the Court may order juck Plaintiff to be pd 
his Demands out of the Eſtate ſequeſired according to the Decree, ſuc Pia. 
tiff giving Security to abide ſuch Order touching the Reſtitutionu 4 ſrich F. 
Ut 1h 025 
ſuch Plaintiff” ſhall refuſe to give Security, then the Court ſhall Order the uf. 
fects ſequeſtred to remain under the Direction of the Court until the Appea;- 
ance of the Defendant to defend ſuch Suit, | 
Provided, That this Act ſhall not affect Perſons beyond the Seas , Unleſs 
Afdavit be made of their being in England within 2 Years beigre the Sub. 


na. | 7K : "Ig . . . 4 ; * „ . a 
Nor extend to Courts having a limited Furiſdiction, unleſs Oath be mag; 


of Perſonal Ręſidence in. ſuch Furiſdifion one Year before the Subpœna. 


9. The Defendant appeared and ſtood out to a Sequeſtration, and af. 
rerwards, on getting line, put in an Anſwer, which was reported in- 
ſufficient in near 20 Exceptions, and was ſerved with Subpœna to make a 
better Anſwer. The Detenda:.r put in another Anſwer alike inſufficient, 
It was inſiſted for the Detendant, That the Practice of taking Bills Pro 
Confeſſo is not of long ſtanding, the ancient Way being to put the Plaintiff 


to make Proot ot the Subſtance of the Bill; and that, in this Caſe, taking 
all the Bill Pro Confeſſo, where Part had been ſufficiently anſwer'd, 
ſeem'd very ſtrange. But it was anſwer d, That an inſufficient Anſwer 


is as No Anſwer, and thereſore the whole to be taken Pro Confeſſo; And 
the Maſter of the Rolls decreed for the Plaintifl. But Lord Chancellor 


King, on an Appeal, ſaid, He would conſider how Matters ſtood at the 


Time of ſuch Decree, and that it was ſufficient that there then was an 
Anſwer, and which the Plaintiff had admitted to be ſo by ſuing Proceſs 


for a better; and that to ſay the Defendant confeſs'd the whole Bill true, 


when, by the Maſter's Report, (which was a Record of the fame Court) 


that he had anſwered the greareſt Part; and when the Plaintiff himſelf 


had taken the firſt Anſwer to be an Anſwer in Part by ſerving the De- 
tendant with Proceſs to put in a better, is againſt Common Senſe ; and 


revers'd the former Decree. 2 Williams' Rep. 556. Mich. 1729. Hawkins 
v. Crook. 5 


10. If a Defendant obſtinately inſiſis upon his Nemurrer, and refuſes to 


anſwer where the Court is of Opinion, That ſwficient Matter is allig s 
in the Bill to oblige him to anſwer, and for the Court to proceed upon, 
the Court will decree the Matter of the Plaintiff's Bill; For by the De- 
murrer are conſeſs d all Matters of Fact that are alleg'd. Curl. Canc. 209 


For more of Pro Confeſſo in General, See Contempt, Sequeſtration, 


and other Proper Ticles. 


— — 


Procurations. 


— 
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1. 34 0 3 5 H. NACTS, That Pen ſions, Portions, Corodies, Indem- 
RED 9. 10. 


nities, Syaodies, Proxies, and all other Profits dis clit 


1 19. x : 1 8 . 
of Religious Lands diſſolved, Gall be paid to Biſhops Ec. by the Occuprers of 


the ſame Lands, if. ſuch Eccleſiaſtical Perſons were ſeiſed thereof wwithin 10 
5 before their Pn And if upon Suits in the Eccle 4 Court 
for the ſame, where the Payment thererf is will ully deny'd, the l — p | 


— TU YO oY K · ˙—ð¹1ðn —̊L„— —̃ ̃ͤ̃ ——— Ie — 1 1 
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Procuration. = 


convicted, the Plaintiff ſball recover the Value thereof in Damages, together 


with his Cofts of Suit. The like he ſhall recover at the Common Law, when 
the ſame is thereby determinable, 

Provided, If the King hath demiſed any of the ſaid Lands with a Cove- In a Protit;. 
nant to diſcharge the Tenant of ſuch Charge, that then the Party claiming lion to ſtay an 
the ſame ſhall ſue for them in the Court of Augmentations, and not elſewhere. eg wan 

| | | | ation for 
. : i . not pay ing 

Procurations and Proxies ; the Suggeſtion was, That by the Statyte all ſuch Archbi hops &c. as have a 

Right to any Proxies &c. againſt thoſe to whom the King ſhould grant any Lands charged therewith 
with a Clauſe in the Grant, That the ſaid Lands ſhould be diſcharged, ſhould ſue for the ſame in the 
Court of Augmentations, now annex'd to the Exchequer, and not cliewhere ; that in the preſent Cale 
the Lands were granted by Patent diſcharg'd of Proxies &c. Sed non Allocatur, becauſe this Statute extends 


only where particularEſtates are granted over, as appears by the Words, Any Sale &c. for Life, Lives or 
Years, and not where the Fee 1s granted, as it was in this Caſe. Hard, 388. Mich, 16 Car. 2. in Scacc, 


the King v. Lake. : 


*% 


2. An Archdeacon brought his Bill in the Exchequer againſt the De- 
fendants, being Parſons and Vicars in London, For certain Sums of Mo- 
ney due tor their Proxies by Preſcription. The Defendants demurr'd, for 

that the Thing in demand was merely of Eccleliaftical Cognizance; and 
if the Title by Preſcription alter'd the Caſe, then the Plaintiff ought to 
have his Remedy at Law, and not in Equity. Bur of this the Courr 
_ doubted, Et Adjornatur. The Chief Baron cited Lindw. That there 

are 3 Sorts of Proxies, Ratione Viſitationis, Conſuetudinis, and Patti; 
that the 2 laſt were recoverable at Law, but becauſe in this preſent Caſe 
the Matter was doubttul, the Defendants were ordered to anſwer, and 

this Matter ſhould be ſaved to them at the Hearing. Hard. 180. Paſch. 

13 Car. 2. in the Exchequer. Dr. Parker v. Seabrook & al, | Fig 

3. Libel againſt K. for Procurations due to him as Archdeacon of 2 Show. 9. 

York ſet forth, That for 10, 20 c. Years there hath been due and paid 1 by * 

65. early by the ſaid K. and his Predeceſſors, Parſons of D. But K. ſug- gu. 

geſted for a Prohibition, That the ſaid Duty hath not been pay able, and Gilder, but 

denied the Preſcription, and that the Eceleſiaſtical Court cannot try Pre- Adjornatur. 
ſcriptions. Per Curiam, A Conſultation is granted Quoad Procurations Zur there 


demanded generally; But if the Plaintiff denied the Quantum, then a 5.5” Ch. 


* veg ſalid, 7 
Prohibition. Raym. 360. Paſch. 32 Car. 2. B. R. Kirton v. Guilder, | 1 ing 122 


| oe" - rente be about 
the ef wigare. then they ought to have ſaid in the Suggeſtion, That ſo much is due, and no more; Bur 
here the whole is denied. But the whole Court agreed, That a Suggeſtion cannot be amended after a 
Prohibition is gone, nor in this Prohibition. Irs. Es Eo es 


ths Adjudg'd, That“ Procurations are A Eecleftaftical Buty, and there- * Procura- 
fore properly ſuable for in the Spiritual Court. zdly, Where it was ons, *y- 


claimed by and from an Eccleſiaſtical Perſon, it is ſo much the ſtronger. ne wo 


_ zflly, Tho' there was an Imprepriation in the Caſe, ſtill there muſt be a being denied 
Curate to take Care of the Souls of the Pariſh ; and Curates as well as when due, 
other Perſons muſt ſtand in need of Bithops or Archdeacons Iuſtructions = rag 
and Viſirations. Conſequently, Athly, That the + Ordinary or Arch- 5! 
deacon ought to be allowed for his Procuration what had been ſttally paid Curt, being 
for it, which in the Principal Caſe appeared to be 68. 8d. $thly, That Profite of a 
where a Thing is claimed by Cuſtoni in the Spititual Conrt, it muſt be in- 8 | 
; N ge | . Nature. 
tended according to their Conſtruttion of a Cuſtom, and by their Law 40 2 Gibf. Cod. 
Years make a Cuſtom or Preſcription. 6rhly, That the Payment cf 6s. 1017 
8d. fer Jo or 80 Tears is an Evidence of an Immemorial Payment. But if f Procurati- 
it could not be ſtrictly Immemorial, as taking the-Archdeaconry to have ee to 
been founded in E. 6th's Time, yet ſince that Period it might become due 1 5 5 
by Endowment, which might in this Diſtance of Time have been loft. jure Com- 
Williams's Rep. 657, 663. Mich: 1720. B. R. Saunderſon v. Clagget. muni. The 


Term is 


thus explain'd by the Canoniſts. Hoc Munns ideo Pisa Vocatur quia Eccleſie Epiſccpum precuran!, i. e. 


Curant, alunt, ac tuentur. 2 Gibſ. Cod 1016 ——— Donatives & Free Chapels pay no Procurations 


to any Eccleſiaſtical Ordinary, becauſe they are not viſitabie by any, Ibid. 


6Y $5, Churches 


545 . Profeſſion. 


5. Churches newly erefted ſhall be rated to Procurations according to 
the Proportion paid by the neigbouring Churches. 2 Gibſ. Cod. 1016. 


—_—— 


—— 


For more of Procurations in General, See Dav. Rep. The Caſe of 
Proxies. A ER =o Cap. 9. Gibi. Cod. &c. 
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Profeſſion. 
$> + (A.) Proſeſſion. Dereignment. 
CLANS: 
He could Monk under Obedience may be difcharged of the Obedience 
N 1 „ by the Archbiſhop, with Licence of his Sovereign. 3 I), 6. 24. 


his Profeſſion wi any but the Pope. Br. Nonability, pl 2. cites S. C. 


2. A Man prokeſs d cannot be made able for Things Temporal, as 
to purchaſe Land, or to have Advantage of an Obligation, by any 
except the Head of the Church, not by the Archbiſhop. 3 P. 6. 24. 
Br Nonabi- 3. But the Ordinary may make him able to take Advantage of 
lity, pl 2. Things ER without the Head of the Church, as to be Vicar or 
W 8 5 8 is not contrary to the Profeſſion, which ts Spirt- 
| 3 24. U. 

"0 4 becauſe his Mather had taken upon her the Habit of 
Religion. The Tenant ſaid that before the Entry into Religion, the Mo- 


ther eſpous'd N. N. who is jet in full Life; tor if he be alive, ſhe may be 


Deraign'd. Contra if he died after. r Deraignment, ph 9. Cites | 
SE 4. 3. 


( B. ) What will be 7 Cane of Derei gnment.. 


. I a Man marries a Wife, and the before Carnal che enters 
into Religion, yet the Marriage is not good Cauſe of De- 
reinnment. 18 0. 6. 83. 


2. Other wiſe it is if ſhe enters into Religion after Carnal Conuſance; i 


e wor then by this the Darelage ts  complent. 18 B. 6. 33. 


(C. ) Profeſſion At is Time a Man 4 Be ſa a Dead | 
| Perſon, and Profe 80d. 


II the Freres put my Son, being an Infant, into che Habit 5 
my Aſſent before his full An, he may come back to me with 

mp Aﬀent, or J may retake him krom them ; for he 1s not profeſs'd 
by the Habit. 119. 4. 31. b. 0 


| ; P rofit Apprender. 647 
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— 


— 


* 


2. So J map retake him after his full Age, 11 I), 4. 31, b. before 
he is proteſs d. a r : as | 
3, Jfa Man enters into Religion, and is under Obedience, yet he ts 

not a dead Perſon before JIrofeſſion. 3 1). 6. 24, 
4. For Land may deſcend to a __ after Entry into Religion before Br. Nonabi- 
0 | 


Profeſſion, ANT may have Actton tor it as Heir. 3 0. 6. 24. 850 pl. * 
| | C. — dee 
3 4 8 | SirLaur 
For more of Profeſſion in General See Fatts; (C) Grants, (C) pl. 1. Anderton's 
Trial, (A) pl. 3. (O) pl. 12. 13. 14. and other proper Titles. Caſe, 


— ” f 5 . 


We — 


— 


Profit Apprender. 


1. DRoſfits apprender are ſaved by the Third Saving of the Statute of Lies. 
N 2 And. 26. pl. 52. in the Caſe of Lord Cromwel v. Andrews. 
2. If I grant 10 Load of Eftevers and Hay, or ſuch like, to be taten au- 
nually, or We 10 Beafts annually, to be taken in ſuch a Place for 
Term of Lite or Years, or otherwiſe, and he does not take any Thing 
of it tor 3 or 4 Years there, in the Ich Year he ſhall not take 40 Load, nor 
can he put 40 Beaits in inthe 5th Near; for then peradventure the Grantor 
cannot take any Thing himſelf this Year ; tor it is not like to a Rent- 
charge. By the Opinion of the Court. Br. Parnor de Profits &c. pl. 
MERA ß...“ 
3. Præcipe quod reddat does not lie of Common, but Quod permittat 
and the like of other Profits apprender, which lie in Prender and not in 
Render; for at the Common Law no Action lay of Profit Apprender, but the 
Oudcd permittat. Br. Precipe, pl. 13. cites 4 E. 4. 1. : 
4. A. as Tenant ofa Manor has Right by Preſcription to take Clay Egc. yet 
he can't take that which another has dug. The ſame of E/overs, Mo. 
411. pl. 561. Trin. 37 Eliz. Stile v. Butts. r 
5. If the Lord had reſerv'd Decimam partem of the Corn &c. he ſhall Cro E. 599. 
have Aſſiſe of it, as of Profit apprender. Mo. 53r. pl. 699. cires 44E. 35. 15 1 


iz. ſays, 


That he may have Decimam Garbam, but not Decimam Garbarum. 


6. Sock Manner of Profits (though they are Ap ndant to a Frank- And if aſ- 


tenement) cannot be divided ; For it ſuch Heritage deſcends to Parceners, ee 8 4 
9 


one alone ſhall have the intire Profits, and the other Parcener thall have be taken 


an Allowance ; alſo Feme thall have tor her Dower but an Ai/cwance. jointly; As if Z 


the Grant 


Turf to make Allom c. the Aſſignees muſt work e e the ſame Stock and Workmen belonging 
to both. Godb. 18. pl. 24. Paſch. 25 Eliz. C. B. the 1 ord Mountoy's JJ 5 


7. Libertas Falcandi is a Profit Apprender, but a Man is not thereby 
Tenant or Occupier, nor can preſcribe to be diſcharged of Tithes as ſuch. 
2 Buff, %% enn , NN 
8. Licence to take a Profit in Alieno ſolo, need not be by Deed, where But Profits 


In alieno ſolo, 
and which 


it is only Unica Vice, there paſſing no Eſtate in it. Vent. 25. Paſch 21 Car. m 2ppender 


2 B. RK. Rumſey v. Rawſon. = 


are not of 


Neceſſity, will not paſs without a Deed. Cro. J. 190. pl. 13 Mich. 5 Jac, B. R. Bewdley v. Brook, 


For more of Profit Apprender in General, ſee Common, and —— 
| other proper Titles. 
5 Prohi- 


ä ä . pr 


648 Prohibition. 
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*Prohibition | 1 
iſues out of __* Prohibition. 
the Chan- | | 

cery, B. R. | | 

or C. B. 

into the Spi- 
ritual Court, 


Gn (A) The Antiquity of Prohibitions. 
Chivalry&c. 1 | | | 


ro] rials | 1, 3 E. 1. Rot. Prohibition was granted, and after an 
Judge Lc. Claularum, M10 Attach inſt the Bith 
to proceed in a =? 9 + C ment again rhe Dil OP, and the DF. 
Cane __o. fictal for Holding Plea after the Prohibition. 
belongs to the | | | | | 
CG Law Courts, or that belongs not to their Juriſdiction, though the Courts at Law can give no Remedy, 
or it may forbid a Judge of any Temporal Court, to proceed in a Cauſe depending before him, upon 
Suggeſtion that the Cognizance of the Cauſe does not belong to him. Wood's Inſt. 570. | 
The King's Courts that may award Prohibitions, being informed by Plaintiff or Defendant, or by any 
Stranger, that any Court Temporal or Eccleſiaſtical, do hold Plea, where they have no Juriſdiction, 
may lawfully prohibit that Court, as well after Judgment, and Execution as before, and if the Judge of 
the inferior Court, or the Party, proceeds notwithſtanding a Prohibition, an Attachment may be had a- 
ainſt them, or an Action of the Caſe will lie againſt them; But upon a Prohibition in the Spiritual 
Cot, the Party may appear and take a Declaration upon the Suggeſtion, and go to Trial; And if there- 
upon it be found againſt the Plantiff in the Prohibition, a Writ of Conſultation will be awarded with 
Coſts Wood's Inſt. 570. | | EI git roo, 


— tt _—— OY — 


It is in the Diſcretion of a Court to deny a Prohibition, when it appears to them, that the Surmiſe is 

not true. Per Hobart Ch. J. Hob. 67. pl. 71. in the Caſe of Aſton Pariſh v. Caſtle-Birmidge Chapel. — 
But all the Judges agreed, That the granting Prohibitions is not a Diſcretionary Act of the Court; but 

are grantable Ex Merito Juſtitiæ, and denied Lord Hobart's Opinion, and ſaid, That Roll Ch. J. had 

frequently done fo before. Ray m. 3, 4. Hill. 12 Car. 2. B. R. in the Caſe of Woodward v. Bonithan — 

S. b. that they are grantable Ex Debito Juſtitiæ, and are not Honorary, and in the Hiſcretion of the 
Juſtices. Per tot. Cur. Sid. 65. pl. 38. Mich. 13 Car. 2. B. R. in Serjeant Morton's Caſe.— Raym. 92. 

in the Caſe of Ford v. Weldon. Hill. 15 & 16 Car. 2. B. R. Hide Ch. J. affirmed that a Prohibition tis 
Ex Gratia, and not Ex Debito Juſtitiz, but Key ling & 'T'wiſden J. poſitively denied it. 


* 


(B) o what Things or Actions, and for what colt Cauſes 
it lies ¶ auhere] the Judges, before whom the Caule is 
brought] have not any Juriſdiction. oh 


— - FF the Collector of the Pope in England holds Plea in England 

a I of Spiritual Matters, a Prohibition lies; For he has not Jurif 

Diction here to do it, for this belongs to the Spiritual Judges of the 
ing in England. 3 Þ,4 I ITT g's cake 

See(J.a) 2. Ik there be one intire Contract above 40 s. and a Man ſues for it 


2 1.544 in a Court Baron, Severing it into divers ſmall Sums under 40s. Prohi⸗ 


(in the bition ſhall be granted becaule this is done to be defraud the Court 
New Notes of the King. 19. Y. 6. 54. 5 „ DD n . | 
there (a) | | 5 f | | | 5 . 
cites 8. C. If a Man ozves unto another Man 5 Maris, and he ſues ſeveral Plaints for the ſame in the 
County. Court, or in any other Court, againſt the Debtor, he ſhall have a Prohibition thereof, and re- 
hearſe the Matter, and that he would detraud the King's Court of its Juriſdiction, and alſo the Party of 
his Anſwer &c. commanding them that they do not proceed &c. and that he command the Party to ſue | 
at the Common Law in the King's Court; And if they will not ſurceaſe, he ſhall have an Alias and 
Pluries, and Attachment upon the ſame &c F. N. B. 46. {A)—So if the Executor ſueth in the County, 
or in a Court-Baron for a Debt of 5 Marks, by divers Plaints, whereas the Debt is upon a Contract, er 
upon an Obligation, now the Defendant may ſhew the ſame, and plead unto the Juriſdiction of the Court, 
or he may have a Writ of Prohibition directed unto them, that they do ſurceaſe &c. and if he have. 
Judgment in any of the Plaints ſued for Parcel of the Debt, yet in the Prohibition, he may prof ibis him in 
the Plaints, which are depending, and that Execution of Judgment ceaſe for the Reſidue. F. N. B. 46. (A) 


If there be ſeveral Contracts between A. & B at ſeveral Times, for ſeveral Sums, each Sum under 42 > 
and they do all amount to a Sum ſuffictent to entitle the ſuperior Curt, they ſhall be there pur in Suit, and 
| 1 not 


— 


Prohibition Ga 
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not in a Court which is not of Record; And fo it was reſolved in the Caſe of the Savoy Court, and 
Staundforde, 24 Car. 2. Vent. 65. pl. 1. Paſch 22 Car. 2 in B. R. Anon. 

In a Prohibition to the Court of the Honour of Eye the Caſe was, one contracted with another for divers 
Parcels of Malt, the Money to be paid for each Parcel being under 4o s. and he levied divers Plaints 
thereupon in the ſaid Court; Wherefore the Court here granted a Prohibition; Becauſe, though there 
be {ſeveral Contracts, yet for as much as the 4254 mig bt hade joined them all in one Action, he ought 
to have ſo done, and ſued here, and not put the Defendant to an unneceſſary Vexation, any more 5 
he can ſplit an intire Debt into divers, togive the inferior Court Juriſdiction in Fraudem Legis. Vent. 
73. Paſch. 22 Car. 2. B. R. Girling v. Alders. | 


3. If one ſues another in the Spiritual Court for a Chattle or Debt, the 
Detendanr ſhall have a Prohibition. F. N. B. 40 (H) . 
4. Ifone ſues for Treſpaſs in the Spiritual Court, Prohibition lies for the S. P. F. N. B. 


King or the Party unto the Judge or the Party, or both. F. N. B. 40 (M) 33 Ku 


Paſs Vi ©. Armis ſued in the County Court &c. the Defendant may ſue a Prohibition to the Sheriff or Plain- 
tiff, F. N. B. 47. (A) 3 ö = 8 3 _ 


5. If Bailiffs, Mayors, or others, who claim Juriſdiction to arreft a 
Man upon a P1ai;z before them, or to attach his Goods &c. do arreſt one 
for Treſpaſs or Contract, who was not within their Furiſdittion, the Part 
arreſted &c. ſhall have a Prohibition directed unto them &c. F. N. B. 
„ . 5 5 
6. If a Man ſue another in the County Court for Debts or Chatths which So it is if a 
do amount to the Sum of 40 1. then the Party thall have a Prohibition a- in t . e ; 
gainft him who is Sheriff that he ſhall nor hold Plea thereof, and that ty-Court a 
he tell the Party that he ſue inthe Common Pleas. F. N. B. 46. (A) MWritof Co- 
| | OR | | | venant or 
to his Damage of 40 f. or more, the Party ſhall have a Prohibition for to ſurceaſe, and there 
Ka. Ce Rene bis: F. —W adrony 


J. If a Man ſue in the County a Plaint 20 l. and hath Fudgment to re- So after 
cover in that Court, yet the Defendant may ſue a Prohibition, command- Judgment 1 
ing the Sheriff and the Suitors ot to execute the Judgment, although he F;1©0,00 
has before admitted the Juriſdiction. F. N. B. 46. (AY | 


awarded in 
| | 1 b | „„ the County, 
or in other Court- Baron, which hath not Power to hold Plea of Debt of the Sum of 20s. &c. or of 


Damages in Treſpaſs amounting to ſuch Sum, or more, the Party Nefendant ſhall have a Writ of Pro- 
hibition unto the Bailiffs, or the Under Sheriff or Officer of the Court, that they make not Execution; 

and if they have diftrained the Party to make Satisfaction, that then they releaſe the Diſtre/s, and that 
they revoke what they have done therein. F. N. B. 46. (A) 3 


8. If one Man ſueth another in a Court- Baron, or other Court, which 
is not a Court of Record, for Charters concerning Inheritance or Freebold, 
he ſhall have a Prohibition, F. N. B. 47. (B) e | 
9. A Prohibition was moved tor to the County Court to ſtay a Suit S. C. 2 Keb. 
there in Debt for Tithes on a Fuſticies; For that it is not Debitum ex Com- 416 420. 
tractu, but Ex deliffo, founded on a Statute, of which the Sheriff cannot and _ he 
| hold Plea, and the Fufticies doth not enlarge bis Juriſdiction to other dd the Court 
Actions, but only enables him to hols Plea of greater Sums than by his or- inclined 
dinary Juriſdiction he could; The Court held it to be a very conſider- ſtrongly that 
able Caſe, and directed a Suggeſtion and a Declaration thereupon, that it did not lie. 
the Defendant might plead or demur, and fo the Matter might come ju. 
dicially before the Court. 1 Lev. 253. Mich. 20 Car. 2. B. R. Biihop 
JJ ͥͤẽ ð ðͥ(nſ d 106 mnt VVVHPVU P 

10. An Action of Debt on a Fudgment in B. R. was brought in the Mar- 
ſbalſea, and therefore a Prohibition was granted. 2 Sal k. 439. in pl. 2. an 
Anonymous Caſe, cites it as Trin. 11. W. 3. B. xx. 
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560 Prohibition. 


(C) Juriſdiction Spiritual. 


Scire facias 1, I the Farmer of the King ſues in the Exchequer againſt a Jar: 
againſt Deb- - 1 ſon for detaining of Tythes parcel of the Poſſeſſions leaſed to 


tor of the 


Kivg in the him in Farm by the King, though che Right of Tithes comes in De- 
Exchequer, bare between them there, yet the Court ſhall not be ouſted of Juric 
who came Diction. 38. All. 20. Adzudged; But the Report ſays, Quod mirum. 

and praye . | 

Proceſs uf A. Parſon of O. who had Part of his Goods, by which he could not pay, and he came 
and claimed them as his Tithes, and the other claimed them as his Tithes, as Parſon of S. and the other 
thereupou pleaded ro the Juriſdiction, Et non Allocatur; But the Exchequer held Plea, becauſe it was 
the Suit of the King, and in his Behalf ; But it is ſaid there, Quod mirum ett! and that B. R nor C. g. 
will not hold Plea of Tithes as here. Br. Juriſdiction, pl. 90. cites S. C. 
wn The King has Titkes in the Foreſt of Inglewood &c. which are not in any Pariſh, and grants them to a. 
not ler, cho brings Scire Facias againſt thoſe who received them before; In this Caſe the Temporal Cour 
ſhall have Juriſdiction. Br. Prohibition, pl. 23. cites 22 Af 55. —— But if they be in Variance c 
out to pay the Tithes and <vho ought to have them, the Spiritual Court ſhall have thereof Juriſdiction, 
Br. Prohibition, pl. 23. cites 22 Aft. 75. | | | | | 


Br. Prerogative, pl. 74. 


2. ALibel was againſt H. queſtioning ſome Matters as to the Validity 
of his Induction to the Church of S. but a Prohibition was granted, 
becauſe the very Title of the Patronage in this Caſe came in Oueſtion, which 
they ought not to meddle with; Beſides, the Validity ot Induction is 
triable at Common Law, and not in the Spiritual Court. 1 Bulſt. 179. 
Trin. 9. Jac. Holt's Caſe. ES 3 3 
3. Suits tor Adultery, unleſs exorbitant and notorious, ought to be brought 
betore the proper Ordinary. Per Hutton J. ſaid to have been fo rul'd, 
Cro. C. 114. Trin. 4 Car. Iſabel Peel's Cafe. TI 
4 L. C. was excommunicated upon a Libel againſt him, founded upon a 
Preſentment by the Churchwardens for not receiving the Sacrament in his 
own Pariſh Church, and ſuggeſted tor a Prohibition ; that he had alledged 
and /hewed to the Official 4 Certificate that he had taken it elſewhere, The 
Court held that the Eceleſiaſtical Court had Conuſance of the Cauſe, and 
hadgood Cauſe to proceed upon the Preſentment Prima Facie ; and that it 
lies on his Part to prove that he received it elſewhere, and upon ſuch 
Plea a Prohibition lies, but not elſe. And becauſe it did not appear to 
the Court that this was pleaded in the Spiritual Court, nor was there any 
Aßfidavit made of it, the Court denied to grant a Prohibition, and bein 
moved twice afterwards the Court denied ro grant a Prohibition, becauſe 
the Cauſe was purelySpiritual, and they properJudges of the Certificate; and 
that if they refuſe the Plea, an Appeal will lie, but no Prohibition; be- 
| ſides the Allegarion in the Certificate, (viz.) that he hath received the 
Sacrament elſewhere, is not ſufficient ; becauſe, by the Rubrick, he is 
to receive it three Times a Year, and fo the Effect of the Libel not an- 
ſwered. Hard. 406. Paſch. 17. Car. 2. in the Exchequer. Copley's Caſe. 
F. A Libel was againſt the Plainriff for keeping Conventicles &c. and 
this was ex Promotione A. B. Publick Notary ; neither the Libel or Ar- 
_ ticles alleg'd any Preſentment of this Matter, but the Regiſter ſcvore that 
à Preſentment was made by the Curate of the-Pariſh where &c. and that 4 
Copy by him delivered into Court was a true Copy thereof. It was inſiſted 
for rhe Plaintiff in the Prohibition, that no Man ought to be proſecuted 
in the Spiritual Court to anſwer Articles ex Mero Officio as here he was, 
without a due Preſentment. And ſo is the Statute 25 H. 8. cap. 14. 
as to the Proſecution for Hereſy, but the Reaſon thereof extends to 
other things as well as to Hereſy: Indeed that Statute is repealed, but 
my Lord Coke, in 12 Rep. 26. obſerves, that it was herein declaratory 
of the Common Law, and rhar tis very reaſonable that there ſhould be 
a Preſentment and Accuſation by ſome proper Perſon; For otherwiſe an inno- 
| cent | 


Prohibition. 


_—_— 


FE IIA 


Remedy. A Prohibition was denied; And it was ſaid by Wylde ]. 
that they mult judge upon the Suggeſtion only, and the ſuggeſting the 
Proceedings to be ex Oficio, may be underftood either of a roceed ing 
Officioſe ot his own Head; or, that it was according to his Bur; and 
here nothing appears but he did ſo. But if the Plaintiff had ſuggeſted 
that the Law required a Preſentment by ſuch Perſons and in ſuch a Manner 
&c. he might have brought that into Ougſtion. And of the ſame Opinion 
were the other Juſtices, and that Faith and Credit ought to be given to 

their Proceedings. But Tyrrel ]. held, that it it had been ſuggeſted, That No 
Preſentment by a Curate was ſufficient, Nor unleſs it were upon Oath &c. 
he ſhould have been of Opinion for a Prohibition. And Vaughan Ch. ]. 
ſaid that if the Articles were exhibired merely ex Officio, viz. out of 


the Mind of the Chancellor himſelf, they were not warrantable; But 


that there is no Colour for this Suggeſtion, becauſe they appear to be by 


the Intormacion of a Publick Notary. 2 Vent. 41. Paſch. 22. Car. 2. 


C. B. Grove v. Elliot. SEES bet r 
6. The Plaintiff being Parſon of S. in D. and having a Diſpenſetion for 
two _— agreed with the Defendant for 221. to ſerve the Cure of S. 
The Detendant made his Application to the Biſhop to enlarge his Stipend; 
the Biſhop ordered that he ſhould allow him 32 1. per Ann. The Plaintiff 
aid him his 22 J. according to Agreement; and he /ibe/led againſt the 
laintiff for the Addition by the Biſhop in the Spiritual Court, and the 
Plaintiff prayed a Prohibition. The Detendanr's Counſel inſiſted, That 
this being an Allowance by Order of the Biſhop, was properly ſuable in 
the Eccleſiaſtical Court, and cited 3 Cro. 675. Nat. Br. 51. 4 Inſt. 49 1. 
But the Court granted a Prohibition; For there being a Contract between 
the Parties, the Bithop had no Power to make any Order; But if the 


Curate had ſerved the Cure, and made no Agreement, then the Biſhop 


might have allowed him what he thought reaſonable, in the Nature of a 
Quantum meruit; and a Prohibition was granted. Freem. Rep. 70. 
pl. 84. Hill. 1672. C. B. Pierſon v. Atkinſon. PE 


J. Sr. O. B's. Lady ſued him in the Spiritual Court for Alimony; and 


| he moved tor a Prohibition, and ſugge/ted, That he had, by Indenture, 
convey'd over Lands to Truſtees of the Value of 3001 per Aun. for her ſepa- 
rate Maintenance ; and that they ſpewed this in the Spiritual Court, but they 
refuſed to admit it &c. Per Cur. no Prohibition; For this Court cannot 
take Notice of a Deed of Truſt ; But if it be proper for them to move 


tor a Prohibition any where, they mu/t go into Chancery; for the Execution of 


Truſts properly belongs to them. But beſides, Alimony is a Thing that the 
Eccleſiaſtical Court has properly Conuſance of; and if there be a ſepa- 
rate Maintenance already, they will take it into Conſideration, at leaſt 
by Way of Defalcation in Alimony ; and if the Party be charged too 
hard, he may have his Appeal. Freem. Rep. 282, 283. pl. 324. Trin. 
1673. C. B. Sir Oliver Butler's Caſe. _ 


8. A. had Iſſue 3 Daughters, B. and C. the two Plaintiffs, and D. and A. 
dying inteſtate, M. his Wife adminiſtred and dyed, and made the two 
Plaintiffs her Executrixes, who had ſevera} Bonds, ſome in their o] 


cent Perſon, in Caſe of falſe Accuſation, would not know where to have 


Names, and ſome in the Name of M. to whom they were Executrixes; they 


alſo took out Adminiſtration De Bonis Non to the Father. Ir was ſvg- 
geſted in the Spiritual Court, that ſome Bonds which they had in their own 
Names were in Truſt for their Father; and that ſome Bonds in the Mo- 
ther's Name, were Debts owing to the Father, but the Mother, being 
Adminiſtratrix, had alter'd the Property, and taken them in her own 


Name; D. ſued for Diſtribution of theſe Debts. As to the firſt Part, 


the Court were of Opinion that a Prohibition ſhould go; For a Truft ;s 
not examinable in the Spiritual Court; tor they are not a Court of Equity. 
Freem. Rep. 283, 284. pl. 327. Trin. 1674. C. B. Miller's Caſe. 


9. The 


Prohibition. 

9. The Mayor and Aldermen of Briſtol preſented A. to the Pariſh- 
Church of C. in that City, and the Defendant libelled againſt him in the 
Arches, for that he was not 23 Nears old when made a Deacon, nor 2 
Years old when he entered into Pries Orders; and the Statute of 13 Eliz. 

cap. 12. requires, that none ſhall be made a Miniſter, or admitted to 
preach, under that Age. It was ſaggefted for a Prohibition, that this 
Matter was triable at Lyw, and nor in the Spiritual Court; becauſe, if 
true, a temporal Loſs, viz. Deprivation, might follow. But the Court de- 
nied the Prohibition, and compared the Caſe to that of a Drunkard or 
ill Liver, who are uſually puniſhed in the Spiritual Court, tho' a 
temporal Loſs may enſue. 3 Mod. 67). Paſch. 1 Jac. 2. B. R. Roberts 
v. Pain. | 
E.C.6 Mod. 10. The Parſon libelled againſt the Defendant for not coming to his 
: 3 Pariſh Church on Sundays. Defendant pleaded that he went to another 
* r Church more commodious for him. A Prohibition was granted, and Plain. 
Holt Ch. J. tiff declared therein. The ſingle Queſtion was, Whether a Parithioner 
If the Li- is compellable to go to his Parith Church? It was inſiſted that he was; 


N 3 becaule every Parſon is obliged not to allow a Parithioner of another 


—— 


upon the Pariſh to partake of Sacraments with him, and by the Act of Uniformity 
| Statute of every Man is required to reſort to his Pariſh Church. To this it was 


1 Eliz. they ſaid, that the Diftribution into Pariſhes was by the Common Law, and if in 


you's Conſequence thereof the People were brought under a new Obligation, 


come ro Much Obligation ought to be examinable at Common Law. The Court 


your Pariſh agreed, That an entire Neglect to go to any Church, is puniſhable in the 
Church; Eccletiaſtical Court; that this Matter was of Eccleſiaitical Conuſance, 
— 33 and that Prima facie it was a good Charge, that a Man went not to 


realy fab. his Pariſh Church. And they ſeemed of Opinion, that tho* the AF of 


et cople Uniformity be taken as introductive of a new Law, yet the thing being 


to the Ec- purely of Eccleſiaſtical Conuſance, and proper tor their Examination, 
cleftaſtical, a Conſultation ought to go. But there was no Reſolution. 1 Salk. 166, 


333 Hill. 3 Anne, B. R. Britton v. Standiſh. 


terwards a | 


Prohibition was granted, and ordered to declare forthwith, 


11. If a Man be proceeded againſt as an Hereick in the Spiritual 
Court, Pro Salute Anime, and thinks himſelf aggrieved, his proper Re- 
medy ſeems to be to bring his Appeal to a Higher Eccle/aſtical Court, and 
not to move for a Prohibition from a 'Temporal one, which, as it ſeems 

to be agreed, cannot regularly determine or diſcuſs, what thall be called 
Hereſy, Hawk. Pl. C. 4. cap. 2. S. 9. SE 


; 4 : 7 L D +> — : th: ” 
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(D) In what Caſes the Court ſhall not be ouſted. In Re- 
WWW of Collateral Things. _ 


1. IN Treſpaſs, if the Right of 'Tithes comes in Debate between 2 
= Parſon and a Layman, being a Farmer of another Parſon, the 
Court ſhall not be ouſted of Jurigdiction. 20 P. 6. 17. b. M 
2. In an Annuity between ſpiritual Perſons by reaſon of certain 
Churches chargeable, grounded upon the Deed of Grant of the Pre- 
deceſſor of one, tho the Perſons and Thing, out of which it iflues, 
Are ſpiritual, pet by Regſon of the Deed the Court ſhall not be ouſted 
of Jurisdiction. 29 E. 3+ 39. b. Adjudged. | * 
3. If the Patron has Indenture to go quit of Tithe of Cheeſe &c. and is 
ſued in the Spiritual Court for thoſe Tithes, he ſhall have Prohibition 
upon this Indenture, Br. Prohibition, pl. 21. cites the Regiſter 38. 1 


Prohibition. 353 


4. It a Woman hath Title to fue a Cu: in Vita, and ſbe ſwears unto the 
Tenant, that fhe will not ſue the Cui in Vita againſt him; if the after- 
wards ſueth forth the Wrir, for which the Tenant ſueth her in the Spi- 
ritual Court tor Breach of her Oath, the ſhall have a Prohibition, be- 
cauſe the Oath toucheth a Temporal Thing, viz. Lands. F. N. B. 42 (I). 

5. It Slander, or * laying violent hands upon a Clerk, happen upon a Tem- As for ar- 
pore Cauſe, and the other tues for it in the Spiritual Court, Prohibition veſting him 
lies ; and therefore it ſeems that of + thoſe Defamations, by which the 2 
Party is damnified, the Spiritual Court cannot hold Plea ; For it is ſaid, he ſues in 
that Crimes of Falſity and Adultery appertain to the Spiritual Court, and the Spiritual 
Conſulrarion ſhall be thereof rant] and the ſame it ſeems of Uſury, Courts, Pro- 


Br. Action ſur le Caſe, pl 115. cites the Regiſter 54. 3 
| | 5 55 Tr a hibition. 

. 21. cites Regiſter fol. 42. and Quære fol. 51. —— f As becauſe he gave Evidence againſt the 
laintiff who was indicted, and he ſues in the Spiritual Court for Defamation, a Prohibition lies. Br. 
Prohibition, pl. 21. cites Regiſter fol, 42. | | | 


6. When the Original begins in Court Chriſtian, altho' that afterwards d where 
à Matter happens in Iſſue which is triable by our Law, yet this ſhall be N 2 
tryed there by their Law ; As if one do ſue there for a Horſe to him de- Court en 


viſed, the Defendant there pleads, that the Deviſor did give this Horſe iber of 


unto him in his Life- time; this is triable by our Law, yet the fame les; the 


ſhall be try'd there. 2 Bulſt. 227. Paſch. 12 Jac. Parker v. Kemp. e 
an Acbard, and then r a Prohibition, for that an Award is Matter triable at Law; but it was de- 
nied by the Court. So if a Suit is for 4 Legacy, and the Defendant ſuggeſts Payment; or if an Acquit= 
ance is pleaded; no Prohibition ſhall go; Becauſe where the Spiritual Court has Conuſance of the 
principal Matter, there a Marter ſubſequent and dependant upon it, which is triable at Common Law, 
ſhall not deprive the Spiritual Court of their Juriſdiction ; But it was ſaid by Coke, and agreed by 
Doderidge, that if that Court ſhould adjudge otherwife upon an Acquitance, or an Award, than ac- 


cording to the Common Law, in ſuch Caſes a Prohibition ſhould go. 1 Roll. Rep. 12. Paſch. 


12 ſac. B. K. Anon. S. C 8 IR | 0 

So where the Church wardens libelled for a Church Rate which was ſentenc'd againſt them, and then 

they appealed to the Metropolitan; but pending the Appeal, one of the Appellants releaſed to the Ap- 

pellee all Actions, Suits and Deman s ; but the other Appellant proceeded in bis and his Partner's 
Sane to reverſe the Sentence? whereupon the Appellce pray'd a Prohibition, and ſuggeſted this Re- 

tafe, ſuppoſing that it diſcharged the Appeal. But upon Demurrer it was adjudg'd by all the Judges 
Uca Voce, that Prohibition lies not upon this Suggeſtion ; Becauſe the Te mporal Court has nothing to 


do to meddle with the principal Matter, that being merely ſpiritual; and to be determined in Court 

he Ground of this Suit belongs to that Court, all Things dependent thereupon 
will belong to them alſo. And whether this Releaſe will bar both the Churchwardens or not, ſhall. 
be determined there, and not in B. K. Yelv. 172. Hill. 5 Jac, B. R. Starkey v. Barton and Gore. 


Chriſtian ; And ſince t 


Cro J. 234. S. C. but not exactly S P.—Noy 129. S. C. by Name of Gore v. Stark 80 where 


Churchwardens after the Year, were cited into the Spiritual Court ro make a Preſentment Per Vim 


Juramenti taken by them as Churchwardens, whereupon they preſented F. for not coming to Church; 


and it being ſuggeſted for a Prohibition, that this was the ſame as citing.one Ex Officio; For that the 


Determining of the Office determin'd the Oath, Atkins J. was of Opinion for a Prohibirion ; bur 
North, Windham, and Scroggs e contra; For it. Where 4 Matter is whelly of Eccleſiaſtical Conuſance, 


there, tho” they proceed irregularly, no Prohibition ſhall go, but the Remedy lies by Way of Appeal. 
And here this Pretentment, tho? it be after the Party is gut of his Office, yet whether this may not be 
by their Rules and Canons Non conſtat to this Court. Where a Matter is of Eccleſiaſtical Cognizance, 


if a Matter determinable at Common Law intervene, they ſhall try that, except it be in Caſe of a Mo- 
dus, which by Law they cannot try; as if a Legacy be ſued, and a Releaſe pleaded, they ſhall try 

this Releaſe; but then it muſt be with this Difference, I den t 

terminable at Common Law, by Reaſon of their uriſdiction in the principal Matter, there they ſhall 


be tyed up to the Rules of Common Law ; As iti the Cafe, if a Reſeaſe be pleaded to a Legacy, and 


ands, nor 


and there be but one W itnefs, or elſe the Witneſs is dead, and they will not admit of proving 
allow one Witneſs for a Proof, they ſhall be prohibited ; For altho* thoſe Matters come under their 
 Copnizance as Iacidents, yet being Matters originally of "Temporal Cognizance, they ſhall go accord. 
ing to the Rules of Common Law. Freem. Rep. 290. pl. 341. Trin. 1677 C. B. Anon, —8. P. And 


fo where Libel is for the Tithes of ſuth a Cloſe, and the Defendant pleads that it is rot his Cliſe, but the 


Cloſe of atother Perſon ; this ſhall be tried in the Spiritual Court. Sid. 89 Mich. 14 Car. 2. B. R. 
Butler v. Vateman. Nido „„ %%% TT 1 

Where an Eccleſiaſtical Court has Original Juriſdiction of a Cauſe, yet there is ſaid to be a Difference in 
the Cafe of an Eccleſtaſtical and Lay Perſon, vit. that in the Caſe of the firſt, their Sentence may nat be 
examined in the Temporal Court, but in that of tlie other it may; Quezze tamen Arg Skin. 493. Trin. 
6 W. & NI. B. R. In the Caſe of Philips v. Bury. | | | 


1A | 5 So 
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That when they try an incident Matter de- 


| Sharrock 


8 C. by the 


Libel was 


2 — — 


554 Prohibition. 


„ — 


TL 4 J. So where the Original begins here, and a Matter happens, the ſame ſha} 


fume Di. be tried here by our Lam; as in a Quare Impedit, Able, or Not able. If it 
verſity ; but were other wiſe, they ſhould there try nothing; This is belonging to them; 
if Ine be But if they will there draw the Matter, Ad aliud Examen, As upon 
2 at Proof of a Deed, they judge otherwiſe than we do, as in caſe of a Leaſe 
Law noona for Years to be made, they hold the ſame mult be Traditione, or void; 
Mattes and ſo of Grant of Goods to be delivered, or not good, in ſuch Caſe we 
that and will prohibit them. 2 Bulſ. 227, 228. Paſch. 12 Jac, Parker v. Kemp. 

Wich 1s | | 


triable by the Spiritual Law, in ſuch Caſe the Judges of our Law ſhall write to the Judges of the Spi- 


ritual Court to try it, and to certify, which they cannot do to the Judges of our Law. Reſolv'd per 
tot Cur. Mich, 8 Jac. in Roberts's Caſe. 


8. A Biſhop granted the Office of Commiſſary and Vicar-General within 
his Dioceſe to Dr. B. for Life, with all Fees &c. thereunto belonging, 
which Grant was confirmed by the Dean and Chapter; Atrerwards the 
Biſhop inhibited the Regiſter from entering Acts by the Doctor, or paying him 
any fees; and thereupon the Doctor libelled againſt the Biſhop for dif- 
turbing him in his Office; and the Biſhop /zgge/ed for a Prohibition, 
that this concerned Freehold, vit. the Office which was granted tor Life; 
Bur per Ley Ch, J. Doctor B. may have a Prohibition againſt the Bi- 
ſhop tor a Diſturbance. 2 Roll Rep. 306. Paſch. 21 Jac. B. R. Doctor 
Barker v. Biſhop of Oxon. 5 


9. Prohibition was moved for to the High Commiſſion Court, where 
a Parſon libelled for an Aſſault on him. And though they have an expreſs 
Authority by their Commiſſion to meddle in ſuch Affairs, yet becauſe 
this would make all the Ordinaries in England be ro no Purpoſe, the 
1— Was granted. Hetley 19. Paſch. 3 Car. C. B. Giles v. Ba- 
am. | 5 5 
10. A Prebendary who had a Peculiar Juriſdiftion leaſed his Prebend 
on ith all Profits, Commodities, and Advantages &c. thereto belonging. The 
chier 8. GC. Queſtion was, Whether the Eccleſiaſtical Juriſdi&ion paſſed ro the Leſ- 


Raym. 88. 


and the Sug- ſee, ſo that he might make a Commiſſary to hold Courts or not. The 


geſtion was, Ch. J. and Windham held, that he could not; For this is annexed to the 
bee . Spiritual Perſon, and not to the Lay Corps of the Prebend ; and Wind- 
Bis * ham ſaid, that the Commiſſary is only a Deputy of the Prebendary, 
Time out of which his Leſſee cannot make for him; bur Keeling and Twiſden con- 
Mind had tra, and held it annexed to the Corps of the Prebend, and paſſed with it. 
8 the But this being the firſt Motion, the Plaintiff was ordered to declare up- 


ſaid Office, on his Suggeſtion, and the Detendant to demur upon it, and fo the Point 


and that the to come judicially in Queſtion. Lev. 125. Hill. 15 & 16 Car. 2. She- 
Defendant rock v. Boucher. e IPD AE I, 1755 333 | 


pretended 


that the Diſpoſal thereof belonged to the Dean and Chapter of L. who libelled for it in the Spiritual 


Court, and ſo the Freehold of it would come in Que ſtion. The Court was divided; But afterwards Hide 
ſaid, That the Right of the Office did come in Queſtion, and thereupon a Prohibition was granted. 


II. ic gf Court may proceed upon an AF of Parliament, or other 
temporal Matter incident, ſo long as they proceed according to the 
Rules of the Common Law. 2 Lev. 64. Trin. 24 Car. 2. Juxon v. Bi- 
„FFC A en hs 


"12. A Proctor libelled for his Fees, and upon praying a Prohibition it 
Name of was ſaid by Vaughan Ch. J. and Windham J. That no Court can better 


Maughton judge of the Fees which have been due and uſual there than themſelves, 


v. Wilſon, 


Freem. Rep moſt of which are appointed by Conſtitutions Provincial, and thereby 


they prove them. And they granted a Prohibition as to ſome Particulars 
129. pl. 151. : : Tx . : 
accordingly, in the Libel which were of temporal Cognizance, but not as to the Suit 
Ellis J. ab- for the Fees. Windham ſaid, that if there had been an actual Contract 


ſente, _ pon the Reteiner, the Plaintiff ought to have ſued at Law. But Atkins 
ur aug I} thought a Prohibition ought to go for the whole; becauſe, as he ſaid, 


part of the | ees had no Relation to the Juriſdiction of the Spiritual Court, nor to 
ithe Cauſe in which the Proctor was retained; that the Proctor might 


h ae 


FF 


7 Prohibition. 3 
have Action on the Caſe, the Retainer being an implied Contract. But for the Ex- 


a Prohibition was granted Quoad &c. Mod. 167. pl. 5. Mich. 25 Car. 2. Les f a 
C. B. Horton v. Wilſon.” N Tabs. I. 8 and 
| Charge of a 
1 . | , | Meſſenger 
&c. which being as om « grounded on a Contract, or Quantum Meruit, the Spiritual Court cannot 
try them, but as to the cuſtomary Fees they may; though if the Cuſtom be controverted a Prohibition 
ſhall go. And that Arkyns J. who was for a Prohibition for the whole ſaid, that Fees differed from 
Coſis; For the we give Colts, which are Part of the Suit and Decree, as at Common Law it is Part of 
the Damage of the Party, and in the ſame Judgment; And reports, that Windham doubted, whether 
the Proctor could recover his Fees by an Action of the Caſe. —— But upon a like Queſtion it was 
held per Cur. That it is Cuſtom and not the Authority of Conſtitutions, which intitles Proctors &c. to 
their Fees, and that an Action will lie for them at Common Law, and therefore the Spiritual Court 
ought to be prohibited; And the Rule was, That they ſhould declare upon the Prohibition. 4 Mod. 
254. Hill. 5 W. & M. B. R. Johnſon v. Oxenden. 8 e . BY HE 


| 13. Libel in the Spiritual Court by Clark of a Pariſh for 4 d. per Au- 
zum due to him by Cuſtom from every Maſter of Family in a Pariſh ; 
Defendant denied the Cuſtom ; Prohibition was granted, becauſe Cuſ- 
tom is not triable there except in Caſe of Penſſons. 12 Mod. 260. Hill. 
it W335... Fey, ẽ 
14. Adminiſtration was committed to a Woman as Widow of T. S. and a 
Libel was in the Spiritual Court to repeal the Adminittration, apo Sug - 
geſtion that T. S. had a former Wife living at the time of his Death; a 
Prohibition was granted. Per Holt Ch. J. 12 Mod. 432. Mich, 12 W. 3. 
in Caſe of Hemming v. Price, and cited ) Rep. 43. b. 44. a. Kenn's 
Caſe ; and Style's Rep. 10. . 38 
15. Solicitation to Incontinence coupled with Force and Violence does, by Fus if one 
reaſon of the Force which is Temporal, become a 'Temporal Crime In e, and 
Toto. 2 Salk. 552. Mich. 1 Ann. B. R. Galizard v. Rigault.  Huyvay 
„„ = | | 5 | „ brings 4ſſault 
and Battery, this ſhall not hinder the Spiritual Court; For it is a criminal Proceeding there, and no In- 
dictment lies at Common Law for Adultery. Per Holt Ch. J. 2 Salk 552. cites 1 Roll. 295. 2 Inſt. 
a. OT _—_ e 


16. A Libel was for Eaſter-Offerings, ſuggeſting that they had, Time 
out of Mind, uſed to be paid in that Parith. The Detendant made no 
Defence at all in the Spiritual Court; but after Sentence againſt him 
moves the Court of B. R. for a Prohibition. IJ he Motion was granted 
Ni. The Reaſon why the Court doubted, whether the Prohibition 
was to be granted or not, was their Ignorance of the Practice of the Spi- 
ritual Court; for the Court ſeemed clearly of Opinion, that if the Prac- 
tice of the Spiritual Court was agreeable to that of the Courts at Law, viz. to 
zake every Thing Pro Confeſſo againſt a Detendant that makes no Defence, 
and ſo give Sentence forthe Plaintiff without obliging him to prove the 
Truth of this Caſe, then the Prohibition was nor to be granted; becauſe = 
the Cuſtom ſer forth by the Plaintiff was nor denied by rhe Detendanr, 
and conſequently no Occaſion for Trial of the Cuſtom. Bur in Caſe the 
Practice of the Spiritual Court was not to give Sentence for the Plaintiff = 
even in Caſe of no Defence made by the Defendant, without Proof made to 
the Court by the Plaintiff of the Truth of his Caſe, that then a Prohibi- 
tion was to be granted; becauſe then the Sentence of the Spiritual Court 
was founded plainly upon Proof made before them of a Cuſtom, which is 
not to be permitted, becauſe the Proof required by them, is very diffe- 
rent from that required by Common Law. Doctor Pinfold, who ſpoke a- 
gainſt the Prohibition, ingenuouſly owned, That it was the Practice of 
the Spiritual Court to require Proof. However, the Court took 'Time 
to conſider, and would not make the Rule abſolute. 10 Mod. 440. Trin. 
5 Geo. B. R. Doctor Bows v. Juraat. . 
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2 (E] What Pleas ſhall ouſt the Court of Juriſdiction. 


Fol. 282. 


Br. Jurif 1. 1 F the Ie be whether the Place where the Tithes Were be in 

N * 15 1 the Parith of one Parſon or of another, the Court ſhall not be 
E 3 6. 134 otiſted of Jurisdiction. 50 E. 3. 20. b. 20 I). 6. 17. b. 22 E. 1 
pl. 23-enes 38 E. 3. 3. u. 39 E. 3. 23. b. | 

f he > | 1 

39 | 8 P. that becauſe they were at Iſſue upon the Place, the Iſſue was accepted, and the Defendant 
compelled ro anſwer; where he ſhould haye anſwered to the Juriſdiction. Br. Juriſdiction, pl. 30. cites 

5 H. 5. 10. , | 8 


2. Ik the Aue be, whether the one Parſon has by Preſcription a 
Portion ot Tithes in che Parith ot the other arion, this ſhall not ouſt 
the Court of Jurisdiction, becauſe 4o Bears by the Spiritual Lam 
is good Preſcription, which it is not at the Common Law. 204), 
6.17. | SS : 1 I 
S. P. becauſe 3. Ik d Parſon ſues for Tithes in the Eccleſiaſtical Court, and 
they meal the Detendant laps, that the Place, for which the Tiches are ted, is 
which is in another Parith, a Prohibition lies. e 
Turifdition tho' the original Thing be of their Conuſance, and this comes in obliquely. Arg. Show, 
10. Mich. 4 Jac. 2. in Caſe of Clarke v. Andrews . — For the Bounds of Pariſhes are triable at the 
Common Law. But the Court denied a Prohibition, becauſe it did not appea® that a Plea thereof had 
been offered in the Eccleſiaſtical Court. Vent. 335. Anon. ; | | 
A Prohibition ſhall not be rogues on a bare Surmiſe that he is ſued for Tithes oy the Parſon of D. of 
2 in the Pariſh of S. unleſs it appears in the Pleading in the Spiritual Court. Noy. 147. Phillips v. 
Slacke. 28 he ds ns | | „ = 


4. In Treſpaſs by the Abbot againſt the Parſon, of Corn carried away, 
the Defendant pleaded Compoſition, and concluded to the Juriſdiction for 
Tithes; Per Morrice, the Compoſition goes in Bar, and therefore you 
have affirmed the Juriſdiction. But per Thorpe and Mombray, No, 
where he concludes to the Juriſdiction and not in Bar. Quære. Br. Ju- 
riſdiction, pl. 35. cites 38 E 3. 19. DT 
F. In Treſpaſs of Corn the Defendant claimed them as Tithes, if his 
Plea and Conclufion goes to the Action, the Common Law ſhall rake Cogni- 
ance ; Per Finch; Quod non Negatur. Br. Juriſdiction, .pl. 12. cies 
5 6. He Man ſues in Court Spiritual for a Legacy or Deviſe, where the 
| | ot her alleges a oy of it, yet the Spiritual Court ſhall have Juriſdiction; 
2 and this, notwithſtanding that the Party be not Executor nor Admini- 
; ſtrator. Br. uriſdiction, pl. 13. cites 46 E. 3. 32. 5 1 
| J. Treſpaſs by a Parſoa againſt a Prior, of a Cloſe broken and Graſs ſpoil- 
ed, the Defendant ſaid, that it is his Glebe, and the Planitiff claiming it as 
his Glebe entered &c. Judgment it the Court will take Cognizance ; & 
non allocarur ; for 7; Rs done upon his Franktenement cannot be tried in 
Court Spiritual. Br. JurifdiQtion, pl. 41. cites 19 H. 6. 20. „ 
8. C. Cro. E. 8. Prohibition was awarded upon a Suggeſtion, That the Defendant 
a fi a goo was a Clerk, and aſſaulted the Plaintiff”s Servant, auhereupon the Plaintiff 
BR 3 peaceably laid his Hands on the ſaid Clerk, and that he had. alleg d the ſame 
That the in the Spiritual Court, and they would not allow it. And it was rul'd and 
Defendant adjudg'd, That the Prohibition ſhould ſtand, notwithſtanding the Statute 
in the Spiri-De Articulis Cleri, cap. 3. Mo. 915. pl. 1297. Mich. 31 Eliz. B. R. 
tual Court | | ä cn. 3] 
pleaded fur- Kelly V. Walker. | E 5 e ay 
ther, That | | eee 1 8 
on his laying his Hands peaceably on the Plaintiff there (the now Defendant) the Plaintiff there made 
an Aſſault upon the now Plaintiff, and the now Plaintiff defended himſelf ; and that if the Defendant 
here had any Hurt, it was De ſon Aſſault demeſne. The Defendant here confeſs'd, That the Plaintift 
here pleaded ſuch Plea there; but ſhew'd, That the Plaintiff here was Condemn'd there forNon-Atrend- 


ance _ 
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ance, and travers'd the Refuſal of the Plea, Gawdy held, That this Caſe was out of the Statut 
Articuli Cleri, and of Circumſpette agatis, for here the Party had good Cauſe to 1 he Clerk * * 
as to the Traverſe, it is not good, for the Surmiſe is not traverſable. And adjudg'd for the Plaintiff. 


-——_— 


9. A Preſentment was Ex Officio in the Eccleſiaſtical Court, for not fre- 
quenting his Pariſh Church; he pleaded, That this was not his Parih 
Church, bur that he had uſed to frequent another Pariſh Church, and to 
reſort to this. And upon Refuſal of this Plea he had a Prohibition, for 
that Court cannot determine the Precincts of Pariſh Churches, nor judge 
what ſhall be ſaid a Man's Pariſh Church; And ſo was the Opinion of the 
whole Fear and therefore a Prohibition was granted. Bulſt. 159. Trin. 
0 Tac. Anon. 5 
OY , o. The Executors gave Bond to Legatee — Payment of his Legacy. It S.C. cited 8 
was held by Doderidge J. That the Obligee might either ſue in the Med. 328. 
Court Chriſtian for the Legacy, or at Common Law upon the Bond; for . Fe. 
that the Taking of the Obligation for the Payment had not totally de- the Caſe of 
ſtroy'd the Nature of the Legacy. 2 Roll. Rep. 160. Paſch. 16 Jac, B. R. Cuband v. 


Gardiner's Caſe. e 6 
| 2 85 2 ü N a | | u e 

Court there was of a contrary Opinion; for that the Legacy was drown'd in the Bond, and that the O- 

pinion of Judge Doderidge was not Law. 20 : wo” | 


11. Upon a Libel for 7:thes, the Defendant ſaggefed, That the Lands 
where &c. are Parcel of Hackney Marſh ; and that Time out of Mind 
there was a Modus of 18s. The Detendanr had a Prohibition. A Conſulta- 
tion was pray*d, becauſe the Defendant had not proved his Suggeftion within 
6 Months according tothe Statute ; for he brought 2 Witneſſes, who proved only, 
That they heard that for 40 or 50 Years laſt paſt, no Tithes in kind had been for 
theſe Lands, but a certain Sum of Money. But Per Ley Ch. J. in many Caſes, 


by the general [Word] (Proof) is to be underſtood (Concluding Proof) 
| ſuch as may perſuade a Jury &c. Bur by him and Doderidge J. the Miſ- 
chief was, That Perſons were delay'd by falſe Suggeſtions, and therefore 
tae Statute ordain'd, That all Suggeſtions ſhould be prov'd ; Bur this 
- means, That ir ſhould be by a Probable, and not by a Strict and Con- 
cluding Proof. And by Doderidge, the Strict Proof ſhall be afterwards 
upon the Traverſe before the Jury ; And Conſultation was not granted. 
2 Roll. Rep. 434. Trin. 21 Jac. B. R. Pagget's Cale. 
12. A Surmile that the Tithes belong to the Vicar, and not to the Parſon, 
will not be a good Ground for a Prohibition; for the Right of Tithes is 
confeſſed by it, and whether they belong to the one or the other, is 
merely Spiritual. Noy. x47. Randal v. Knowles — And cites it as ſo 
rul'd in one Bufnell's Caſe. And in one Milbray's „„ 
13. In any Plea in the Spiritual Court, where a Cutom is alleg'd and 
denied, a Prohibition ſhall be granted. Per Jones. Lat. 48. Ann. 
14. The Count on a Prohibition was, That all Caſtoms are triable at T0 Ccurt 
Common Law, and that the Defendant libelled againſt him in the Ecele- affe in- | 
3 ; 23 2 clin'd ſtrong- 
flaſtical Court, ſhewing That all Farmers of ſuch a Farm have uſed 0 j, that the 
Vid Cakes and Ale at the Perambulation of the Pariſh, 20 bhe Value of 8 5. Cage was 
aut eo circiter; and averr' d, That there isino ſuch Cuſtom, and that he al- Nec; But 
leg'd fo in the Spiritual Court, but they reſuſed the Plea. The Defend- * 
8 | ; D 3 Keb. 588. 
ant pleaded, That there is ſuch a 2 Upon which the Plaintiff de- pl. 15. S. C. 
murr'd. Adjudg'd, That no Conſultation ſhall go; for the Cuſtom in — Bur af. 
Farmers is no more than a Preſcription in f Ocenpiers, which, according terwards Ex- 
to Gateward's Caſe, is not good in Matters of Charge on the Land. 2 fes Plat 
Lev. 163. Hill. 27 & 28 Car. 2. B. R. Welby v. Herbert. 125 this Preſerip- 
| ® vid nas 1 TW ILITS v1 I Wes 1 BN ON ed tion by a Pa- 
riſh for a Profit Apprendre is void, and the Value being certain or not is not materia], tho* Ratione tenuræ 
a Man may be bonrd to ſuch à Charge, yet pot by bare Preſcription; for here none can releaſe this 
Charge, reither Parſon nor Churchwardens; And this is not like an Eaſement of "Reſting ar ſuch a 
Hcuſe or Pulling up a Hedge; which the Court agreed; this being originally a Kindneſs, like the 
Lord Carliſle's Veniſon- Paſty to the Judges in the Circuit, and Lord Bedford's Wise and Cakes. And 
to bring it in as a Cuſtom would deſtroy all Civility, and it is a Preſcription for an Intereſt as much as 
for a Corody; And Judgnent for the Plaintiff in * Prohibition. 3 Keb. 609. S. C. 2 5 | 


ER ng , — 
oo d — 


358 Prohibition. 

ln the Perambulaticn of a Pariſh, no Refreſhment can be claimed by the Pariſhoners, as due of 
Right from any Houſe or Lards in virtue of Cuſtom. The making good ſuch a Fight upon that 
Foot has been twice attempted in the Spiritual Court (13 Jac. 1. & 27, 28 Car, 2.) But in boch Cay 


Prohibitions were granted, and the Cuſtom declared to be againſt Law and Reaſon, 1 Gibſ. C. 29, 
See (Occupier) | 


« — — —U 


8 
* 


It is no cer- 15. A. procured a Will out of the Prerogative Court, and gave Bond, with 
tain Rule, Condition 70 redeliver it by ſuch a Day, but he not doing it, the Spiritual 
avs os Court proceeded againit him Pro La ſione Fidei, and to have the / 
Law is not again into Court; The Detendant pleaded his having given Bond, and 
triable in that a proper Remedy lay thereupon ; but the Court rejecting that Plea, 
Court Chri- A. moved tor a Prohibition; But it was objected, That the Witneſs to 
| . my the Bond was dead, and probably, if put in Suit, they might not re- 
g Violent A ak - 112 
Hands on a cover, belides, the Penalty might fall ſnort of the Damages tultained by 
Clerk, a thoſe intereſted in the Lands conveyed by this Will, by not having it 
Penſion BY produced, ſo that a Power to inforce the bringing it in ſeems neceſſary,;, 
3 Beſides that, it is in the Party's Election either to put the Bond in Suit, 
1-.in Caſs or to ſue in the Spiritual Court. The Court inclined to grant a Prohibi- 


of Cranden tion. 8 Mod. 327 Mich. 11. Geo. 1. Cuband v. Dewsbury. 
v. Walden. : 2 5 | Ek 


(F) Juriſdiction Spiritual, Juriſdiction of the Thing. 


1. 10. de Aneſſe pardonatur, for mung in Court Chriſtian de 
© JF rs Cattris Willis Maneriis &c. & aliis Lalcis Feodis & Placitum in- 


morher in de proſequi præſumendo in Enervationem Juris noſtri Regii & exhæreda- 


the Spiritual tionem Coronæ noſtræ & Subverſionem Stat. Regui noſtri mani- 
Court fir a feſtam. 31 E. 3. Rot. Patentium & Conſimile. M. 11. ib. M. 12. Cor⸗ 


Lands or 'Fenements &c. he ſhall have a Prohibition to the Court, and may have 
Party himſelf, F. N. B. 40. (I) . e 


another Writ to the 


2. Pirror of Juſtices, fol. 27. cap. 2. S. 13. becauſe he held {lea 
againſt the Detence ¶ rohibition] ot the King, and in Prejudice of the 
Dignity ot his Crown, for as much as it belongs to no Judge Eccle⸗ 
ſiaſtical to hold away ſecular Plea, except of Teſtament and Ma- 
trimony in Prejudice ot the D ower of the King. . 
3, If a Man be admitted, inſtituted, and inducted to a Chutch, 
nc. © +1. And atter He is ſued in the Spiritual Court for che Inſtitution, lup⸗ 
815 2.27 poſing it not tobe Wed, and 10 to have it to be defeared, a Prohibition 
An Incum- {hall be granted; ecauſe by the Induction, the Patron has the 
bent was in- CHULCH as a Lay Fee, and therefore the Common Law ſhall be pre- 
| M ferred before the Spiritual Law, and ſhalt draw the Trial of the 
General, and Whole to it; For otherwiſe by [this! all Quare Impedits ſhall be o⸗ | 
afterwards verthrown ; F or by this Means they may n Rights of 19atron- 
was induc- ARCS in the Spiritual Court. Tr, 15. Ja. B. a Prajibition was 
_ ted. aer granted in one on g Caſe accordingly, Pill. 15 Ja, B. N. between 
Biſhopcon- Hitchin and Glover, Reſolved, per totam Curiam. 
teſted this in e „„ 34. 
the Spiritual Court in Ireland; But upon a Writ of Error brought Here, it was agreed by Holt Ch. J. 
Powell, Powis and Gould J. That after ſuch Induction, which is good De Facto, the Inſtitution 
ſhall not be controverted in the Spiritual Court, and ſo reverſed a Judgment given in Ireland. Hoit's 
Rep. 599. to 603. Hill. 4. & Trin. 5 Annæ Gibbons v. Biſhop of Cloyne, & e contra, | 
SP. Lit R. 4. Mich, 15 Car. B. R. between Phipps and Hayrer, per Curiam, 
Sevens v. Prohibition granted for the Church of Tuffont Evias in the County 
Criſy. — Of Wilts, where the Suit was in the Arches after Induction to avoid 
S. P. Poph. the Inſtitution, becauſe the Inſtitution was made after a Caveat en- 


133. in 
R , 


_ tered, not to inſtitute 4c, For this does not make the Inſtitutton 
CR 1 | void 


Watſ. Comp. 
Inc. Svo. 


— 


void in our Law. Hobart's Reports. 22. Hutton's Cale. ]Irohibition s P Show. 
granted. | : 10. Mich. 4 


Jac. 2 in 


in the Caſe of Clark v. Andrews, cites Hob. 15. Sir Timothy Hutton Caſe. 
5. Ik a Yan be Admitted, Inſtituted, and Jnducted to a Church, Wart Comp. 


and after he is deprived, becauſe he was inſtituted againſt the Courſe ot Inc. So. 
the Ecclehattical Law ; This is a void Sentence of Deprivation, be- ce, S *" 
cauſe it is now a Lay Fee by Induction. Hill, 15. Ja. B. R. ad⸗ | 
Judged between H:rching and Glover. 
6, 35 E. 1. Rot. Patentium Membrana. 25. Cum W. B. avep- 
tus kuit aer Theſaurariæ in Eccleſia beati Netri Eborum, 
upon Collation ot the Dad Judgment in the King's Court, and he ts 
now diſturbed in his Holſeſſion by Citations and Appeals, Nos vo- 
lentes Jura noſtra prædicta, æ Judicta in Curia noſtra Rite reddita _ 
in omnibus manutenere vobis * mandamus, quod dictum Clericum {F< 
in Poſſefſtone manuteneatis æ ſi qui Jrovocationes, Citationes, , 
Appellationes, aut alia Impedimenta interponere præſumplerint, per . 
* tunc eos arreſtare © in Priſona cuſtodire faciatis donec 
7. It à Town erects a Common School, and gives Allowance to a A Prohibi. 
School maſter, the Biſhop cannot remove the Schoolmaſter, and put don was 
in another at his Plealure; But it he be a Recutanc he map remove bean 
hlin by the Statute of 23 El. cap. x. M. 13. Ja, B. The Biſhop of minryor 
Carlifle's Caſe, Per Curiam. „ ; 


the Arch- - 
Richmond to ſtay a Suit againſt a Schoolmaſter for teaching School avithout the Licence of the 


deacon of 
Biſhop; Pro- 


hibition was granted, becauſe they endeavoured to turn him out, whereas they can only cenſure him, 


becauſe he comes in by the Preſentation of the Founder. 1 Vent. 41 Mich. 21 Car. 2, B R. 1609. 
| Bate's Caſe. — Mod. 3. pl. 11. Mich 21 Car. 2. Bayle's Caſe. S. P. to the Ecclefiaflical Court at Cheſter, 

and the Prohibition dented. ——— There was a Libel in the Spiritual Court againſ# WDod, a $choot- 
maſter and Rector; And a Prohibition was granted as to the Examination of any Matters relatin7 to the 


| Offce of Schoolmaſter ; For when the Biſhop hath once granted his Licence, he hus executed his Au- 


thority (eſpecially in this Caſe where the School is of the foundation of Queen Elizabeth, and the King's 
Chancellor is Vilitor) but they may proceed en the Article againſt Tim for being drunk &c. which is 
Contra bonos Mores, Comb. 324. Paich. 5 Will. 3. B. R. Wood v. Hill. | | 


8. Ik Adminiſtration be granted to A. where it ought not to be As to Ac- 
granted to him. and after the Adininiſtration is repealed and grant- ee rt 
ed to B. becauſe he is next of Kin, B. may fue A. in the Eccletiaſti- Adres 
cal Court, to account for the Profits of the Chatteis of the Teſtator See Eccle- 

during his Time, and no Prohibition ſhall be granted; For B. daſtical 
cannot have Action of Treſpaſs againſt A. nor has any Remedy for ur. 
them at the Common Law. Pill. 15 Ja. B. B. Adzudged between 
Wadſworth and andrede. 92 7 
9. King . 4. confirmed a Church which was incorporated before by 

the Name of Cuſtos + Collegium in the Diocels of Exeter, and or- 
dained certain Number ot Singing-men, in Which were lame Spiritual 

und ſome Lay. The Dean and Chapter, with the Biſhap, abridg d 

the Number to 24 in all, and after to 16, 4 Spiritual and 12 Lay, 
and now they will add 2 more to the Number of Spiritual Men, vy 

Which their Lwings ſhall be lis, yet no Prohibition ſhall be granted, 
becauſe it appears that the Number was greater, and after made 
leſs. 10. 8 Ja. B. per Curtam, between Withers and Owen. Br. Juriſdic- 
10. If a Ban ſues in the Spiritual Court for Perjury, where the rien, pl 20: 
Principal, upon which, Or for which the Oath was made, does not touch, 9 * ys 
nor is Spiritual Matter, of which the Spiritual Court aught to have Perjury be 
Jurisdiction, Prohibition lies. 2 D. 4. 10. 8 committed 


11 the Spiri- 


tal Court in a Cauſe of Matrimony, Tithes; Teſtament, or Legacy, or of any other Thing of which 


the Conuſance belongs to their Juriſdiction, that Court ſhall have Juriſdiction in ſich Caſe of _— 


and no Prohibition lies; But it is otherwiſe where the Perjury concerns a Temporal Matter By all the 


Judges of both Benches. Jenk 184. Caſe 6. 


Note, by if a Van 2 a Horſe of me, and fewears upon the Evangelitt tu pay 1 for him at 


ſuch a Day, and Le does rot pay, I ſhall have Debt at Common Law, and Citation» Pro læſione Fidel at 
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_ x 


the Spiritnal Law, for theſe are diverſe Things, and it does not oftend the Common Law. Br. Turiſdic. 
tion, vl. 2. cites 34 H. 6 0. — But ſee 22 E. 4. 18. and 2 H 4. 10. Contra there; becauſe it ariſes u 


Lay Mitter. Eut Quazrc if it be raken there, that he ſhall not have Suit in Court Spiritual to make 


him bold his Bargain, or to puniſh the Perjury. Br, Ibid —See (D) pl. 4. 


Br. Juridic- 11. As ff a, Man makes Oath to pay Debts, or make Feoffinent, it 


tion, pl. 20. he be ſued in the Spirttual Court for the Breach of the Path, 4 


cites 2 H. 4 #4 S138 | 

©<.*1.- hibitton lies; For otherwiſe he ſhall be compelled there to perforn; 
fog P's 4. his Oath, and ſo Lay Contracts hall be determined in Court 
8;— Br. Chriſtian. 2 H. 4. 10. 0. | Eh a 


Prohibition, | . g 4 8 | NO Prohibit 
pl. 2. cites 2 H. 4 10 accordingly, but 34 H. 6. 70. contra.—— Br. Prohibition, pl. 4. cites 2 H. 4 
9.— Pl. 8. cites 38 H 6. 29.— Pl. 18. cites 11 H. 4. 88.—Pl. 9 cites 12 H. 7. 24. F 


14, Contra 22 Af, 16. But the Ordinary cannot injoin him to 
pay the Debt, but to [do] Penance. | Wh 
13. P. 2. ordained, that it ſhould not be lawful for a Biſhop to 
- puniſh any Man for Perjury or Breach of Faith. Speed 4.58. b. 
14. It Man promiſe another to pay Debts, or fg make a Feoflinent, 
and does not perform it, the Ordinary may Ex Ollicio cite him for 
Breach of his Faith, and award him to Penance. 
15. 15 E. 3. cap. 6. It is accorded, that the Miniſters of Poly 
Church for Money taken for Redemption ot corporal Penance, ngr 
for Proof or Account of Teſtaments, Or for Travail taken for the 
ſame, nor for Solemnity of Marriage, nor for other Things touch⸗ 
ing the Jurisdiction ot Holy Church, ſhall not be impeached, ar- 
reſted, nor driven to anlwer before the King's Juſfices #c. But chis 
wuas after repealed in the ſame Bear. 18 E. 3. Cap. 6. | 
8. . Rep 16. A Preſcription cannot be tried in the Eccleſiaſtical Court, be- 
J. 1" 7 cauſe it ought to be tried by Jury which cannot be there. In Time 


Jac; in ke 

Gate of No- ot E. I. 

de Dockets. oi * 3 

di ——— ſe againſt a Parſon, and made his Plaint of a Henſe ; the Parſon ſaid, that be is Parſon of P. 
and that it has been Parcel of his Church Time out of Mind &c. and there has been Sepulture of dead Bodies ; 
Judgment, if the Court will take W and after the Defendant, by Agreement, pleaded _ 
2 Quære; For per Perſey, the Court ought not to take Cognizance, Br. Juriſdiction, pl. 71. 
cCites 44 Afl. 8. | 3 | | 


Whether the Proprietors of a Meſſuage, called the Prioty, have Time out of Mind repaired the Chance), 


may be tried and determined in the Spiritual Court as well as a Modus Decimandi; and though the Par- 


ſon is of Common Right to repair the Chance], yet it may be on a particular Man's Eſtate by Preſcrip- - 


tion. 2 Vent. 239. Mich. 2 W. & M. C. B Williams v. Bond. 


Libel ſet forth a Preſcription for the Vicar of the Pariſb of M. to find a Parſon to officiate in the Chapel of | 


| G. being an ancient Chapel within the ſaid Pariſb tor the Eaſe of the Pariſhioners, in Confederation evhereot 
the Pariſbioners Time &c. paid him and Predeceſſors two Duarters of W beat, and two of Malt yearly ; Upon 
Suggeſtion of No ſuch Preſcription, Prohibition was moved for. And it was agreed by all, that the 
Things being by Preſcription, which properly is triable at Common Law, did not always ſuffice to a/ 
the Spiritual Court of Juriſdiction ; As if a Penſion be by Preſcription, though one may bring Annuity 
for it at Common Law, yet they, may libel for it in the Spiritual Court upon the Preſcription ; and 

cited F. N. B. 51. Holt Ch. J. faid it is the very Point adjudged in Williams's Caſe, 5'Co. 2. for it 


zs an Eccleſiaſtical Duty, to be performed for the Advantage of the Pariſhioners ; and though it com- 


mences by Preſcription, yet it concerns Eccleſiaſtical Perſons, and is a mere Spiritual Thing; and is not 
at all the ſame as if it were againſt a Layman, who is not ſo eaſily bound by Canon Law as Eccleti- 
aſtical Perſons are; for their Proceedings there by Preſcription ha | 
Temporal Right. 12 Mod. 304, 405. Trin. 12 W. 3. B. R. Stone v. Jones. 
Though Preſcription, as whether a whole Pariſh or a ſeleft Veſtry ſhould chuſe Chure bavardens, is a Mat. 
ter triable at Common Law, yet Sentence is to be given in the Spiritual Court according to their Ver- 
dict. Agreed on a\Motion for a Prohibition. 10 Mod. 12. Mich. 9. Ann. B. R. Baniſter v. Hopton. 


 See(M)pl. 1½ K Parlon may ſue tn che Spiritual Court for a Modus Deci 
- Vimvaccs a) mandi, and no Prohibition ſhall be granted; For it is in Nature of 


s Þ » Tythes. Co. 11. Doctor Grant. 16. My Reports 14 Ja. Gi an 


Harden, [per] Curiam. Pobart's Reports, Caſe 314. between Scat 
and Wall, N ; 

Vent. 239. in Cafe of Williams v. Bond. He may fue in the Spiritual Court Pro Modo Decimandi; 

but if he ſues for Tithes in Kind, (which by a Modus Decimandi are utterly extinct, 00-008 3 
755 | | | 8 — — iſcharged 


Il not charge a Lay man, or an 


i 
a 
3 
0 
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= wit mt af Mo 
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them. Co. 11. Doctor Grant 16. 


de Jure they are not tithable. Quere, 9 b. 6. 46. 


*r ere . 


Prohibition. 


diſcharg'd of them) then upon a Plea De Ildb Dectmandi a Prohibition Iich 15 Rep. as Trin © Jas 
in the Cats of Modus Decimandi. + Soars . fe. An Jac 
It was reſolved, that the Parſon might ſue for Modus Decimandi in the Spiritual Court, and cited 


2 R. 3. 3. a. But if the Pariſhioner denies it, that they ought to ſurceaſe, and a Prohibition lies; and 
it mall be tried at the Common Law. Noy. 81. Steward's Caſe, | | 


18. So if the Parſon preſcribes to have Tithes of Things not tith- For this 


* 


a lawful 


ythes de Jure ought to be paid of Comm :nce- 


ment, be- 


able, as ot Rents ot Houtes, he mes ſue for it in the Spiritual Court, Sb have 


and no Prohibition lies, pet no 


| 1 | Eh | cauſe it 
might be, that this Modus Decimandi had been paid Time out of Mind for all the Tithes of the Land, 
whereupon the Houſes are built; And though this Land was afterwards built upon, this ſhall not take 


away the Right of the Parſon in this Caſe, and ſince it might have a lawful Commencement, and that 
it had been Time out of Mind, it was for this Reaſon reſolved, that Conſultation ſhould be granted; And 


that he might ſue for this Money in Court Chriſtian, becaule it is in the Nature of Tithes, viz. a Modus 
Decimandi; And every ancient City and Borough has for the moſt part ſuch Cuſtom of a Modus Deci- 
mandi for their Houſes, for the Maintenance of their Parſon. And a Conſultation was granted. 11 


Rep. 16. a. b. S. C 


19. Do he may ſue in the Spiritual Court for Tirhes of Great Sce Diſine 
Trees Which he claims by Preſcriprion, and no Prohlbition lies, yet 8 i 
a this ſhould 
| £7 N be 56. tbe 
S. P. being there at pl. 42. in the. Year-Book. 


20. So he may ſite there for a Modus of the Tithes of Fiſh taken See (U) pl. 
in Inland, and brought into the Town where xc. (yet no Tithes De l. r. 
Jure are due thereot as it ſeems.) My Reports, 14 Ja. Ooflin and 8. C. 
Harden. 1 LY N „ 1 

119 and it 


was upon a Cuſtom in Yarmouth ; Bur becæiſe the Spiritual Court had rejected the Proot of another 
Modus differing from that which the Plaintiff had alleg'd, a Prohibition was granted; and at another 
Day a Prohibition was 2 by Mountague Ch. ] [who was made Ch. J. after the former Prohi- 
bition granted] and all the Court, becauſe he miſtook his Modus. EL 8 . 8 


2. If there be a Cuſtom, that after the Gras is cut and let in And though 
Grals Cocks, the roth Cock ſhall be aſſigned to the Parſon, and dr Jude 


was denied, 


that he by the Cuſtom ſhall have lawtul Aurhoriry to make it into and ic was 


Hay upon the Land, if the Dtwner of the Land diſturbs him to vo it, fig, that 
he may fue for this in the Spiritual! Court, and no Prohibition de the 
ſhall be granted; For it ig incident to the Cuſtom ta come there to de 


make it into Day. Mich. 14 Jad. B. Reynolds and Newbury. altered, and 


| 1 e r, e Shar he 
ought to be tried by the Common Law, yet the Court would not grant a Prohibition; But [the Book 


ay s, ] it ſeems that they did not intend this, for they did not ſpeak of it; But Warburton ſeemed [of 
Opinion) that it was an unreaſonable Cuſtom: Roll. Rep. 420 & C. 2 


2. The proper {lace to ſue for a Legacy, 1s in the Eccleſiaſtical Br. jar. 


Court; becauie it is not any Debt, but only due by the 181 fl. <i®ion, pl. 


52. cnes: 37 


H. 6. 9. per Aſhton. JS. libels- in the Conſiſtory- Court of the Biſhop of Exeter againſt C. and 


D. Siſters to B. and Executors of his laſt Will. for a Legacy left &c. they pleaded No Aſſets, and 
made a ſpecial Allegat ion, that 4. their Father was: poſſeſſed of ſeveral long Leaſes in ſeveral Tenements, and 
dieciſed them to B. bis Son; but if he ſhould die unmarried, or if he ſbould marry and die cuit hot Iſſue, them C. 


and D his two Daughters to have thoſe Leaſes &c. and that B. dying vit haut Ine, they claim as: Deviſtes 


of A. their Father, and not as Executors of B. their Brother; and the Court there over- ruled this Plea | 
of theirs ; and a Prohibition way r becauſe it is Matter of Title with which they ought not to 


meddle. 2 Show. 50. pl. 36 Pa 8 | 
23. Ik A. gives B. 5 Marks, and he deviſcs-by Weill, that whereas he W. on his 
owes B. five Marks, his Executor ſhall make it 10 l. the Suit for pe 


with M. co- 


h. 31 Car. 2 B. R. Baſtard v. Stockwell 


this 10 l. may be in the Eccleſiaſtical Court; For this is not any ge, 


Addition to the 5 Marks, but a Mew Sum given in Satistaction of 7 S. # pay 
- ; A | [ * 4 A. B. an C. 
the 5 Barks, and to no Part 1905 ro l. nor any Oebt but * ah, 3 


lt 00) ee e eee AP eas er e e 


562 Prohibition. 


Children) and nied x 
every of them : ; 
10 |. at their reſpective of Ages of 21 Years, and gave Bond for his Performance of this Covenant. Af. 
terwards he deviſed to the fame A. B. and C. 10 J. a-piece to be paid them at their ſeveral Ages of. 21 Tear; 
in Performance of his Bend and Covenant in that Behalf, made at his Marriage, and not otherwiſe, and 
died. A. and B. ſucd in the Spiritual Court for their Legacies. The Court at firſt inclined to grant a 
Conſultation, becauſe they ere all Strargers to the Covenant, but it being moved in another Term, the 
Court doubted, becuuſe it was not given as a Legacy, but in Performance of the Covenant, and not o- 
therwiſe ; Ard Anderion and Rhodes ſaid preciiely, That a Conſultation ſhould not be granted, but 
the others heſitated, ard at laſt they compounded the Matter. Goldsb 58. pl. 15. Trin. 29 Eliz. Peirce 
v. Davy —2 Le. 119. pl. 164. Mich. 1 30 Eliz. S. C. by Name of Davis v. Percie, ſays, That af. 
ter wards the Juſtices locked and adviſed upon the Indenture, and fir ding that the Deed and Obligation 
were made to the Friends of the Mother, and not to the Daughters themſelves, to whom the Legacies 
were bequeathed, were of Opinion that a Prohibition did not lie. | | 
If the Teſtator charges his Executors to ay his Debts to his Creditors, the Creditors may ſue them in the 
Spiritual Court on Non-paymenr, and a Prohibition ſhall nor be granted; Becauſe this Charge of the 
Feftator is as a Deviſe to his Creditors. F. N. B. 44 (B) cites H. 9 E 3. Prohibition. 15.—S. C. cited 2 
Le. 120. pl. 164. by the Juſtices; but Anderſon Ch. J. utterly denied it in the Caſe of Davies v. Percie. 


bis Wife's ACP. M. 22. Ja. B. R. between Curly and Yo, Prohibition de⸗ 


24. H. 2. ordained, That the Laity, or the King, or other, Could 
hold JIiea of Churches and Tithes. Speed 458. bv. F 
One deviſed 25. Ik a Man deviſes a Rent out ot his Stock and Houſe, which he 


« Reve %. has jor Years, he map (ite for this Bent in the Eccleſiofttcal Court, 


Tears liere- DECAUIE it iſlues out of a Chattle, and he has not Kemedy for it at 

of he was Common Law. Y. ). Ja, B. Aar) fames 8 Cale, per Curiam, and 
N Prohibition denied. = ws Ore 
A for Life | | 5 PS 

| — a Libel was for this Legacy, it was ſuggeſted for a Prohibition that this was a Lagacy out of Land. 

| After 2 Motions, the Court held, That no Prohibition ſhould be granted; Becaule the Rent iſſued out 

{ | | of a Term, which was a Chattle, and is teſtamentary by the Common Law, and conſequently the Rext 

1 | is ſo too; and no Prohibition was granted Sid. 279. Paſch. 18 Car. 2. B. R. Ramſey v. Rofs. — Ley, 
180. S. C by Name of Roſle v. Roſſe, and Windham faid, That if the Term itſelf had been deviſed, 
it would have been ſuable for there, and therefore the Rent out of it is likewiſe, but Keeling and [wil. 
den doubting, they did not then grant the Prohibition, but order'd Proceedings to ftay till the other 
Side be heard. 2 Keb. 5. pl. 2 S. C. by the Name any v Rofle, & Ibid. pag. 8. pl. 22. S. C. 

the Court denied the Prohibition it being a mere Teſtamentary Legacy, and no more than a Devise of 
ſo much Money out of Goods, which 1s but a Direction, How it ſhall be paid, and the Rent is but a 
Chattle, and goes to the Executors. „„ e | 


xecanſe 26. Jf d Man deviſes a Legacy to another our of certain Land, 
nor cn, Whereok he is leiled in Fee, and the Devilee flies for this in the Spiri- 
face 2” tual Court, a Prohibition lies; For this iſſues out ot the Land, 
Show 50. and the Executor ſhall not have any Eſtate in the Land, till the Le 
pl. 36. Ba- gacy raiſed out of the Profits (as was objected ot the other Part) 


ſtard v. 


| Stolen. D. 15. Ja. B. N. Singleton and Wade. Per Curiam. H. 7. Ja, B. 


x S P. becauſe 


But where A. ſeiſed in Fee, and poſſeſſed of a Leaſe forYears of Lands in D. for divers Vears yet to come, 
deviſed all his Lands and Leaſes to T. his Son and Heir (whom he made Executor) excepting 20 1. 
per Annum for 5 Years, to be employed in this Manner, viz 100 l. ta his Daughter E. to be paid 
within 5 Years, and 30 I. to his Daughter E. within? Years, and in Anno 1600 died, and T. entered, and 
took the Profits as well of the one as the other for the 5 Years, and died, and made M. his Feme (now 
| | Wife to the Defendant) his Executrix, and left Aſſets unto her, whereupon the ſaid E. the vounger 
1 | | Daughter ſued her for that Legacy of zol. and now they brought a Prohibition, ſurmiſing, that this 
Legacy being out of the Profits of Land, no Suit could be in the Eccleſiaſtical Court for it. But in re- 
gard it was a meer perſonal Legacy, altho' it is to be raiſed out of the Profits of Land, yer being raiſed 
out of the Leaſe for Years as well as out of the Land, and he having raiſed it, and being dead without | 
Payment, there being no Action maintainable for it at the Common Law by Account againſt his Exe- 
cutors, or otherwiſe, it is therefore Reaſon ſhe ſhould have her Remedy in the Spiritual Court; where- 
upon a 8 _ nie by all the Juſtices beſides Williams, who doubted thereof, Cro. J. 
279. pl. 9. Paſch. 9 Jac. B. R. 1 | | . | | 
| "If : 1 be granted out of Land, this ſhall not be ſned for in the Spiritual Court; But if one by 
Will deviſes Lands to be ſold for Payment of Debts and Legacies, this ſhall be ſued for in the Spiritual 
Court. Per tot. Cur. Brownl. 32. Anon, | my 1 : 


27. If a Ban deviſes a certain Legacy to another, and that if his 
Executor has not ſufficient tu pay it, chen he deviſes it out of a certain 
Houſe, of which he is ſeiſed in Fee, the which deſcends alſo to the Ex- 
ecutor, if the Executor has not Aſſets of Perſonal Goods, he cannot 


TTT 


Cale 343. between Adwards and Graves. 


to others in certain Sums, and died; The Executors ſold, but refuſed Payment of the Legacies; The 
Daughter libelled in the Court Chriſtian. It was the Opinion of all the ſuſtices of both Benches, that 


— — > a Ä— 2 — Bas W — 8 * * 


Prohibition. 


3 n 
be ſued for this in the Spiritual Court, as payable out of the Houſe ; 
Becauſe it has no Juriſdiction thereof, -Ialch, 15. Ja. B. K. Relol- 
ved, Der Curtain, between Sig/eton and Made. 
28. Ik a Man ſeiſed of Land in Fee makes B. his Executor, and $<Afcts.— 
by his Will in Writing deviſes that B. aud z others thall fell the Hob. 468. 
Land, and that the Montes ſhall be diſtributed into 4 Parts, whereof one 5 i 
Part ſhall be to F.#c. and dies, and after B. will not ſell the Land, Graves, 
and F. {ues him in the Court Chriſtian, a Drohibition lies; Becaule $ ©: accord- 

if it be a Legacy, yet it iſſues out of Land, and the Bontes ſhall WY wn 
not be Aflets in the Hands of the Executor. Tr. 17. Ja. B. between J 
Graves and Adwards, per Curitam, and * Conſultation denied, Po. Fol. 285. 
| — 


bart's Reports Caſe 343. fame Cale. 


i 885 a . 2 „ appointed to 
ſpecial Uſes in Way of a Court of Equity, neither can they hold Plex of a Legacy in Equity, but 


where it is a Legacy in Law in Deed ; For they muſt hold Plea by their Law as our Courts of Law do, 
30. Ik a Yan ſues in the Eccleſiaſtical Court to prove a Nuncu- Show. rr. 


pative Willot Land ro revoke a Will in writing thereot, d Prohibition 0 N 
8 — granted. 9. 14. Ja. B. N. Rey»2d's Caſe, Prohibition aus Thc; 
F. Jr W 5 : 


| the Subjec- 

| | 7 M th BK or 3k | | tum cirta, 
quod be ſpiritual, yet if the Conſequence be a Determination of a Thing belonging to Common Law Co- 
nuſance, a Prohibition will go. — N. B. there is no pl. 29. in Rolf. 


31. Ik a Man, poſſeſſed of a Leaſe for Years D2viſes that his Execu- A Man hav. 


tor out of rhe Profits of it ſhall pay to every one of his Daughters 20 l. W 4 Ce 


at their full Age, the Executor may be ſued in the Spiritual Court to 72/4 v=*0 


1 him ont of 
put in Surety to pay the Legacies, and Prohibition thall ve granted, Lair. 
For this is to illue out of a Chattle. Dill. 11. 3a. B. Per Curiain- Years, e-bich | 
PG SN OCT an quoi 
in the Hands of a Stranger; The Legatee ſued the Executors in the Syiritral Cort to aſſent to che Le- 


gacy; Anda Prohibition was prayed, becauſe they order that the Leaſe ſtould be brought into Court, 


which they ought not to have done, being in the Hands of a Strang er; But the Prohibition was denied 


by the whole Court; For they iy make an Executor aſſent to a Lezacy out of a Leaſe, and therefore 


| may order, that tho' the Leaſe be in the Hand of a 3d Perſon, that it ſhall be brought in to execute it; For 


the Order, although it be general, binds only the Detendant. Mar. 96, 97, pl. 167. Trin. 15 Car. in 


5 C. B. Anon. 


32. If a Man deviſes, chat his Executor ſhall {ell certain Land after A. deviſed 


his Death, and wich che Monies, for which it is ſold, that he thall pay that J. S. 


certain Legacies ; It he ſells the Land after the Death of the Teſta- Go 


tor, and the Legatees ſue him in the Spiritual Court tor thoſe Lega⸗ and chat his 
ties, a Prohibition lies; Becaule thole Legactes ifſue oat of Land, Daughter 
which is not within their Jurtsdiction, but their Remedy lies in Chan- 724'd dave 


a g nega en ne Part of 
cery. 5. 4 & 5. Ma. 151. 5. by the Juſtices ofboth Benches. Contra qc poney 
8 51 El. 264. 41. Opinion. M. 14. Car. B. K. between 7awyer and for her Ad. 
Whiſtler, a Prohibition granted per Curiam. Hobart's Reports, 2 


other Parts 


a Prohibiti on well lies in this Caſe, in 2s much as this is not a Legacy Teftamentary, but out of Land, 
by reaſon of the Will, the Performance whereof the Court Chriſtian has nothing to do to intermeddle 
with; but the Party may have Action of Account at the Common Law. D. 1 57. b. pl. 5. Mich. 4 & 5. 


P. & M. Anon. 8. C. by ths Narne of Paſchal v. Keterich accordingly, Bendl. 60 rl. 104. 
Cc 


Ard there is a Nota, That if Teſtator in ſuch Caſe deviſes his Lands to his Executors for a Term 2 
levy a certain Sum oui of the [ame to pay it to the Deviſee, yet if after Sale the Deviſce ſues in Court Chri- 


| tian for the Legacy, a Prohibition ſhall be granted. — D. 151. b. Marg pi. 5. ſays that in Mich. 36. 
& 37. Eliz, B. R. it was ſo adjudged in Lord Rich's Caſe. = 


33. Inthe Statute of 21 H. 8. cap. 5. of Probate of Teſtaments, there 


is a Proviſo, That if the Yeſtator deviſes by his \V ill, any Land, Tene- 


ment, or Hereditament to be fold, that rhe Monies thereof coming, nor 
the Profics of the fame Land tor any Time to be taken, thall not be 4 
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& M. B. R. 38. Ik the Biſhop grants the Office of Chancellor to A. and B. and 
in the Cale qfter A. releaſes to B. and then B. dies, and after the Biſhop gives it to 


by Name of hibition denied. 
Sutton v 


— 


564 Prohibition. 


as any of the Goods or Chattels of the Teſtator. (By the Coherence it 
ſcems it is intended to be put in the Inventory.) 


Tho' it is 34. 10. 15 Car. between Roper and Matting ley Prohibition granted, 


. t per Curiam, where the Suit was to put the Money tor which the Land 
bp © an was lold into an Inveutory, and this at the Suit ot the Legatees. 
ſonal Eftate | $ -4 
of the Deceaſed, of what Nature or Quality ſoever it be, onght to be put into the Inventory, and ap- 
praiſed, yet the Grods, 10 ich the Husband is intitled as Adminiſtator to his . are not, nor Goods given 
away in the Liſe-time of the Deceaſed, and actually in the Poſſeſſion of the Perſon to whom they were 
iven; As for Inſtance, an Adminiſtratrix exhibited an Inventory to the Ordinary, in which ſhe put 
on Goods, which the Inteſtate had given to a younger Child, and which were then in her Poſſeſſion ; 
For her younger Child and ſhe being ſued in the Spiritual Court for thoſe Goods, ſhe pleaded this Deed 
of Gift, and the Plea being rejected by that Court, ſhe moved far a Prohibition, and had it. 2 Bulſ. 
315 Hill. 12 Jac. James v. James. 5 2 | \ 


Hob. 265. 35. Tf the Eccleſiaſtical Court holds Plea of a Legacy in Equity, 

pl. 345.5. 7 a Prohibition lies; For they ought to hold ID lea by their Law, as 
dee 7-* other Courts of Law do. Hobart es Reports Caſe 333. 

| 36. Ik the Archdeacon grants to one the Otfice ot Regiſter of the 

Archdeaconry by his Patent tor Lite in Reverſion, and after the Gran- 

tee is a Recuſant Convict, by which the Archdeacon, ſuppoſing him to 

Have forieited the Dffice, by another Patent, grants it to another for 

is Lite, and he libels in the Spiritual Court againſt the firſt Grantee, 

to deprive him of the Office for the Recuſancy, and becauſe it was 

granted in Reverſion, and that he map have the Dffice according to 

his Patent, a {Prohibition ſhall be granted; Becaule here the Oklice 

which is a Matter of Franktenement, comes in Debate, and which 

ol the 2 Patents ſhall be 8 which does uot belong to their Ju⸗ 

ril diction. Mich. 15 Ja. B. Re Kiſte and Bridgeman. Relolved, and 

Prohibition granted. A ED 1 

37. Ik there be a Queſtion between 2 upon ſeveral Grants, which ol 


A, them ſhall be Regilter of the Court of the Biſhop, this ſhall not be 


tried in the Biſhop's Court, but at the Common Law; For tho' 


or cites. the Subjectum cir-a quod be Spiritual, yet tle Office itſelf is temp ral. 


Hill. 3 W. Dt il. 8. Ta, B. fatd by Coke to be nner and Mingey's Cale. - 


of Jones v. R. againſt whom K. ſues in the Eccleſiaſtical Court, ſuppoſing his 
BVeleaſe to be void, a Prohibition ſhall be granted; becaule the Office 
is Temporal, tho he exerciſes the Dfiice in Spiritual Matters. I. 8. 

Id. Robortam g * Cale reſolved, and Prohibition granted, per Curiam. 
Palm. 450. 39. But tf a Chancellor be ſued in Court Chriſtian to be deprived for 


SC. by Tnfufficiency, as not having Conuſance of the Canon Law, no Pro- 


Siu 7 dibition lies; becauſe they are the proper Judges of his Ability, and 


Caſe. . not the Judges of the Common Law. Þ. 3 Car. B. N. 


Gedb. 390. Cale, Chancellor of Glouceſter. Reſolved per Curiam, and Pro. 


Chancellor of Glouceſter's Caſe, —— Noy 91. Dr. Sutton's Caſe. & C,———Latch. 228. $.C,— 


Cro. C 65. S. C.—S. C. Cited Arg. 4 Mod. 28. And ſays that it was the Opinion of Juſtice Croke, 


who reported that Caſe, [but it ſeems there to be the Opinion of the Court] that the Doctor might have an 
Aſſiſe to try it, if he had any Wrong done him, which ſhews he had a Frechold ; and if fo, then admit- 
ting the Spiritual Court can try the Sufficiency of a Chancellor, yet if the Temporal Courts have alſo 
in the ſame Caſe a Juriſdiction in Reſpect of the Freehold, the Authority of the Eccleſiaſtical Court 


mall be ouſted — S. C. Cited Comb. 306. in Caſe of Jones v. the Biſhop of St. Aſaph; but the Court 
there denied that Caſe to be Law: And Eyres ſen. J. ſaid the High Commiſſion Court at that Time 


bore all before it, no one durſt ſpeak againſt ir but my Lord Coke, and it bore bim down at laſt. | 


40. Ik a Vicar ſues the Parſon appropriate of the ſame Pariſh to ſhew 
Cauſe why a Terrar, made concerning the Land and Tithes apper- 
taining tothe Vicar, ſhall not be allowed after a Trial at Common Law 

againſt the Vicar for the fame Thing, a Prohibition lies, becaule 

they cannot'd etermine Matter of Franktenement there. P. _ Car, 


+ + 


* 


I — —_ — I _ 
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Prohibition. 
B. R. between Pearſe Plaintiff, and Sr G. Winrer and Chefer b1s Far- 
er Defendants, of the Pariſh of St. Philips in Glouceſter, where 


the Vicar would have Tithes of Grain, and luch tike, arifing from 
Land, whereofhe had before Tithes of Hay and Paſture before it was 


plowed. 3 

41. If a Man ſets out his Tithes by Severance from the 9 Parts Br. Juric- 

of the 10, and atter carries away the roth Part, the Parſon cannot 9iftion, pl 
ſue for this in Court Chriſtian, becauſe 4 e Severance from the 37,05 35% 
9 Parts, it was become a Chattel, for which he might have Action Go. cc-* 
of Treſpaſs. Oubitatur, Þ, 40 El. B. R. between * Leigh and Wood. * 8. where 
| 3 5 | e ge the Plaintiff 
ſurmis'd for a Prohibition, That he ſet forth the Tithes, and afterwards for ſome reaſonable Cauſes (not 
ſaying what) he detained Part of them, and that the Parſon had ſu'd him for them in Court Chriſtian, and 
thereupon it was demurr'd ; And Fenner and Clench held it to be good Cauſe for a Prohibition, they 
being, by the ſerring out, become Lay Chattles, for which he may have Treſpaſs or Detinue at Law; 
but Gawdy and Popham contra, Becauſe this Suit is againſt the Party himſelf that ſet them forth, tho' 
the Parſon, if he would, might take his Remedy againſt him at Common Law; and that this is prov'd 
by the Words of the Statute of 32 H. 8. That if any do not ſet out, or do detain or with-hold bis Tithes 
(which is to be intended after they are ſet out) he hall be ſued in the Court Chriſtian &c. For otherwi'e 
Miſchiet would enſue to the Parſon, becauſe he would ſecretly ſet his Titles forth, ſo as the Parſon 
ſhould not know thereof, and then afterwards would carry them away. Et adjornatur..—S. C. Mo. 
912. pl. 1287. reports, that it was agreed that if the Owner himſelf does not ſet forth the Tithes, or 


— — 
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carries them away after they are ſet forth, there the Suit ſhall be in the Spiritual Court for them. But 


the Owner ſets them forth, and a Stranger carries them axvay, no Suit ſhall be for them in the Spiri- 
tual Court. —S. P. 12 Rep. 23. Trin. 44 Eliz. Sprat v. Heal ———But where after Severance a Stran- 
ger carried them acway, and the Parſon libell'd againſt the Owner of the Land for the Tithes, who 
pray'd a Prohibition; it was adjudg'd that no Prohibition ſhould go, becauſe he might plead the ſame 
Matter in Bar in the Spiritual Court. 4 Le. 7. pl. 30. Hill. 26 Eliz. B. R. Gerrard's Caſe. | | 

A Pariſhioner ſevered the Tithes from the 9 Parts, but being in a Cloſe the Gate was locked, ſo as 
the Perſon could not come at them, and he ſued in the Spiritual Court ; and there the Queſtion was 
whether the Gate were locked or open, And thereupon a Prohibition was brought, ſuppoling this to 
have been a Temporal Matter; for the Tithes being ſevered are Lay Chattels. But the Court ſaid, Thar 
altho' the Tithes be ſevered, yet by the Statute they remain ſuable for in the Spiritual Court, and then the 
other is but a conſequent thereof, and therefore is triable there ; And if they refuſe to allow his Proofs, 
as it was ſurmiſed, (but not within the Prohibition) it was ſaid that he ought to appeal. Cro. E. $43. 


$44. pl. 26. 43 Eliz. in C. B. Blackwell's Caſe. 


2432. If the Churchwardens of a Pariſh have us'd Time out of Bind 2 Bulft. 154 
do elect the Clerk of the Pariſh, and aSuits in the Eccleſiaſtical Court => 
to remove him, and put in one ot the EleEtion of the Parſon, d Prohibition Suit was in 
lies. Mich. 22 Ja. B. R. between Ya/poole and Coldwell, for the the Spiritual 

Clerk of St. Thomas Apoſtles in London, JIrohibitton granted by you _— | 
Conſent of the Parties to try the Cuſtom, Intratur. Pill. 22 Ja. Clerk cho 
EE Ja. Rot. 466, and like Prohibition granted between Browne and Craw- by the _ 

ſhawe, for Whitechapel Parish. PB. 19 Ta. B. R. Rot. 177. And ſon, by Rea- 
like Prohibition granted between Beaumont and We/ley, tor the Pariſh don of the 

_ of St. Cuthbert's in Wells in the County of Somerſ:t, PD. 11 wor 5% 

es.” ET wg 
| an ar1- 


ſhioners prayed a Prohibition, upon Surmiſe of a Cuſtom that the Pariſhionors at their Veſtry ought to 
chooſe him; and after diverſe Motions a Prohibition was granted; for they held that it was a good 
Cuſtom, and that the Canon cannot take it away. Cro. J. 670. pl. 9. Trin. 21 Jac. Jermyn's Caſe — 
In ſuch a Caſe, Mich. 16 Car. B. R. The Court ſaid they would adviſe, and appointed that Precedents 
ſhould be ſearch'd what had been done in ſuch Caſes. And the Caſe of Trin. 21 fac. was cited, but no- 
thing more is ſaid of the Matter. Cro. C. 589. Orme v. Pemberton. ——By Cuſtom he is eligible by 
the Pariſhioners notwithſtanding the Canon, and then the Election is determinable at Common Law on- 
y. Per Hale Ch. B. Hard. 379. Mich. 16 Car: 2. in Caſe of Dawſon v. Fowle. 8 


43. Ira Clerk of a Pariſh claims by a Cuſtom to have a certain a Cierkof . 
Stande ot Bread at Chriſtmas of bed Inhabitant of the Pariſh, and . 
ſues for it in the Spiritual Court, a Prohibition lies ; for it is not be Court 
like to a * Penſion Due ts a Parſon ; for a Regiſter of the Spiritual Chrigian for 
Court may have an Afliſe of his Office. Mich. 8 Car, B. B. be- dd or 
tween ar and Brooke, per Furtam relolved, and hy — 3 
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there Coke habe us'd to find a Refreſhing for them, ſcilicet, Bread an 


566 Prohibition. 


Cite granted to Bork, the Plaintiff there being the Pariſh Clerk ok Ver. 
ee toll in Borkfhire 
Arg. 2 Roll Ae. 
Rep. 51. Hill. 16 Jac. in Biſhop's Caſe; cites the Regiſter, fol. 52. for he is Quodam modo an Office: 
Spiritual; and cites 21 E. 4. 47. | | 
* Sce Penſion, Penſions ſhall be demanded in the Spiritual Court. Br. Prohibition, pl. 21. cites 
the Regiſter, fol. 47. Penſion iſſuing out of an Appropriation, tho' by Preſcription, is ſuable in the 
Eccleſiaſtical Courts; for it could not begin but by the Grant and Inſtitution of Spiritual Perſons. And 
therefore it the Duty be travers'd, it may be tried there, Per Holt Ch. J. Salk. 58. Paſch. 12 W. 2. 
B. R. Smith v. Wallis —— S. P. 1 Salk. 333. Mich. 13 W. 3. B. K. in Caſe of Ballard v. Gerard ; 


44. Ika Suit be in the Spiritual Court againſt a Feme for Exer. 
cihng the Trade of a Midwite Without Licence of the Ordinary againſt 
the Canons, a Prohibition lies; for this ts not any Spiritual Func⸗ 
tion ot which they have Conulance. Tr. 9 Car. B. R. between 
1 and Cripps relolved, and Prohibition granted to the Court 

. bk Audience. 8 96 « 
ld. 45, Jfa Preſentment be made by the Churchwardens of a ]Parich | 
7. lich. In the Eccleſiaſtical Court, that J. S. a Jatiſhioner is a Kailer and 
16 Jac.— a Sower of Diſcord among the Neighbours, a Prohibition lies; for 


Her. 132. this belongs to the Leet and not to this Court, unleſs that it was in 


- e the Church, or luch like. Hobart's Reports, Cale 3:7. between 


- Nil a Car. Sith and Pannel, Prohibition granted. 


C. B. and ſeems to be taken from Hobart. 


SC. Hob. 456. Ik the Pariſhioners of a Pariſh libel in the Eccleſiſtical Court 
7 2: 80 make Proof of diverſe Manners of Tything in Perpetuam rei Me- 
Jac—Het. moriam, a Prohibition lies; for this [is] conceived to be a ſtrange 
133- 5.C Attempt, Yobart's Reports, Cale 319, between Nepper and ewe 
GS Tt Senn to be taken from Hobart. es Dy | ES N 
SAD 47. Ika Suit be in the Spiritual Court Ex ©fficio, or otherwiſe, 
egg for * a Way to the Church for the Pariſhioners, a Prohibition lies up- 
CGenizance ON A Surmiſe that it is a common Highway ; tor it ſhall be tried at 
of Mays jor Common Law whether it be a Highway or not. Tr. 15 Car. 
„d B. R. between Smith and Bennet. Per Cuiriam, Prohibition granted, 


long to Court Chriſtian, as appears by 2 Ed. 6. and F. N. B. in Conſultation 51. A. and Linwood in 


his Treatiſe of Tithes. Jo. 230. Halſey v. Halſey. 


8. Anda 48. I the Churchwardens of a Church ſue for a Way to the 
1 3 Church, which they claim to appertain to all the Pariſhioners by Pre- 


1 Kell. ſcription, a Prohibition ſhall be granted; for it is temporal. Þ. 16 


Rep. 41. Ja. B. B. between the n een of Eithorne and Bowe, xb 


. 16 fac htbition granted accordingly, 


v. Bedoe. „ N 3 5 8 3 
S. P. and 49. Ik the Churchwardens of a Church ſue J. S. in the Eccleſiaſt! 
S. C. Roll. cal Court, becauſe he and all thoſe Who have been ſeiſed of ſuch an 


19 91 pl. Houſe &c. at the Perambulation of the Pariſhioners of the Pariſh fc 
he Ale, an 
Ch. ] took to ſuffer them to reſt themſelves there; Prohibition ſhall be grant 


_ Norice f ed becaule they claim it in Nature of a Corody, and if this ſhall be 
tor che ſuffered, great Inconvenience may enſue, M. 13 Ja, B. B. The 
Preacher at Mardens of the Church of Mingtons Caſe in the County of Berks 
Paubs to Tefolved, and Prohibition granted. Hill. x5 Car. B. R. Like 


dinc with JProhibition prayed for the lame Pariſh in one 700 , and the Church: 


Mayor and WATDENS of the tame Phurch upon a Suit by them in the Spiritual 
ted whe. Court, but it [was] not granted, but referr'y to Juſfice Jones 


ther be When he comes in his Circutt. 


was ſuable | | 
or this in the Spiritual Court——See (E) pl. 14. 


Prohibition. , . 2 


11 


50, Ik the Parichioners of a Pariſh habe uſed Time whereof Me- $. P. For 
mory cc. co elect one Churchwarden, and the Vicar another, and atcer otherwiſe 
a Canon is made that the Vicar ſhall ele& both, and he does accord⸗ the C arſon 
ingly, and the Pariſhioners elect one according to the Cuſtom, and ce au- 
the Ordmary dilallows him and eſtabliſhes the two elected by the Vt- thority of 
car, a Þroyibition ſhall be granted. 15. 5 Ja. B. R. The Pa⸗ hi Church 


rithioners of Ro/venaon in Rent adjudged. _ 1 * 4 


= © | | bard, 
31. Butt s Caſe. The Canons ought to be according to the Law and Cuſtom of the Realm, and 5 . 


make Churchwardens that were Eligible to be Donative, without an Act of Parliament; and 

x . « ha, tl e 

is to be intended where the Parſon had the Nomination of a Churchwarden before the making * 
Canon. Per Coke Ch. J. Noy 139. Anon. — 8. C. Cited Vent. 267. Hill. 26 & 27 Car. 2. B. K 1 
an Anonymus Caſe, where the Court ſaid that Cuſtom would prevail againſt the Canon. [EM 


51, Tr. ) Car, B. R. between Shirley and Brown. Not. 1391, A S. C. cited, 
Prohibition granted againſt the Churchwardens choſen by 6 "Toa and a Man- 
ſon of St. Magnus near London Bridge, by Force of the Canon, e e 
upon a Surmile that the Pariſh has a Cuſtom to elect boch Church fe C9, 
wardens. D. 4 Car. B. . Rot, 420. Draper and Stone far Abchurch dos : 
in London, Crohibition granted. thy rey wh the 
becauſe the Eccleſiaſtical Court cannot tr th Cuſtom of g, as 1 e alles” fro 
440. Paſch. 33 Car. 2. B. R. Carpenter's ects Sep Nase Fry 3 ) rs, haon.ng 959. 


52, If the Wardens of a Church ſve in Court Chriſtian, J. S. The Eccle- 
- uppoſing by their Libel that he and all whole Eſtate he has in cer- #*<=! 
tain Land next adjoining tv the Church-yard have uſed Time where- * 
of Memory. to repair {0 much of the Fences of the Church- yard as was 1 
next adjoining to the laid Land, a Prohibition lies ; for this ought cl! the C:/- 
EO Shane, Wy. 16 Ent. B. B. Tho Chvrthondeng' Lv; bi. 
| Ur n 0 E. Ml + I: ar, 5. AY + | | | L I 
dl Claydon and Duncomb. NY N ” b ern any 
- AJ Plalentf in ibs Padbitcicn 7 ee will 96.” Darth 53 clus . Caſh e e 
53. Ika Suit be in the Spiritual Court by che Official Ex promo- They may, 
tione of one Adminiſtrator againſt another Pro ſalute anime tor a te- f ſuch Caſe 
merarious Adminiſtration by Defendant of the Goods of the Tnteſtate, 4." uy. 
and to hinder him to make an Inventory, and to ſhew in an Inven ing #- Pro 
tory annex'd the particular Goods ; Prohibition lies, becauſe other %% % 
wile they ſhall * fry the Property of the Goods there, where he may „e 2-4 | 
have Trover and Converlion, or Detinue at the Common Law for Ky ur 
them. Pich. 15 Car. B. B. between Sy and Harward, per CUrtam. the Property 
Prohibition granted to the Conſiſtory of Winton in 2 Sutts, bee g, 
5 1 e | Ch. J. Kae cb 8. = app | 


54. For Marriage Money, the Suit lies in the Spiricual Court, and Ifa n 
and therefore Prohibition does nor lie thereof. Br. Prohibition, pl. 21, 87% Goods in 


1 WAY 3 * Marriage 
cires the Regiſter, fol. 46. with his © 
OE of eb gr da oral LE Tb LR „„ 

and afterwards they are divorced, the Wife may ſue in the Spiritual Court for the Goods, and no Pro- 

hibition will lie thereof. F. N. B. 44. (C) r y 


| 55. Where the Spiritual Court ought to have Juriſdiction, Prohibition 
does not lie. Contra, where the Temporal Court ought to have Jurifdic- 
tion. Br. Prohibition, pl. 23. cites 22 Aſſ. 77. „ 955 
Jö. If a Man ſues in the Spiritual Court, for Rent reſerved upon a Leaſe 
of Tithes, or Offerings, Prohibition lies; tor this is a Lay Rent. Br. 
rohibition, pl. 3. cites 44 E. 3. 32. ee ens wo e 

$17. Of a Thing which ariſes upon their Judgment in their Spiritual Court, 

the Suit tor it ſhalt be in the Spiritual Court. Per Hill, Br. Juriſdiction, 
pl. 26. cites 11 H. 4. 85. - — 8 

| 55 57. If 
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660 Prohibition. 


58. If a Man ftrikes a Chaplain, or a Man intra ſacros Ordines, and 
he ſues him in the Spiritual Court, Prohibition lies; For they ule there 
to excommunicate him for this Offence, and will not aſſoil him of it 
till he has made a Satisfaction to the Party grieved. Br. Prohibition, 
pl. 18. cites 11 H. 4. 88. 
59. An Action upon the Caſe is maintainable for not doing divine Service, 
though it be a ſpiritual Matter. Br. Juriſdiction, pl. 43. cites 22 H. 6. 52. 
60. In Treſpaſs in B. R. againſt a Parſon tor taking Goods, claimins 
then to be Tithes by Cauſe of Silva Cedua, and the Parſon ſued him in the 
Spiritual Court for the ſame Matter, and upon this the Court granted a 
Prohibition. Br. Prohibition, pl. 6. cites 38 H. 6. 14. 
Br. W 61. A Prohibition ſhall go where the Right of Aatowſon comes in 
* 9 my Debate in Suit of Spoliation in the Spiritual Court. Br. Prohibition, pl. 7. 
cCeites 38 H. 6. 19. Me | 555 | 
62. Spoliation, and Debate upon Appropriation ſhall be determined in 
in the Spiritual Court. Br. Juriſdiction, pl. 110. cites 38 H. 6. 20. 
63. A Prohibition lieth for Channtries, Chapels, Prebends, and Vica- 
rages &c. F. N. B. 40. (G) 35 8 
64. It one be ſued in the Spiritnal Court for the Collation to a Grammar 
School a Prohibition lies, F. N. B. 40. (L) „ „„ 
6,5. The Chancellor of N. made an Order, and publiſhed it there, hat 
everj Noman coming to be churched aſter Child- bearing, according to the Law 
of the Church of Eng. ſhould come covered with a white Veil, and that Elis. 
Shipden, being admoniſbed of it, refuſed to conform, for which Contempt ſhe was 
excommunicated, and a Certificate thereof into Chancery, whereupon a 
Capias was to be awarded againſt her; to prevent which, a Prohibition 
was moved for, alleging this to be a New Law, not allowed by any 
Cuſtom or Canon &c. and offered Obedience it there was any ſuch, 
| Whereupon the Judges deſired the Reſolution of the Archbiſhop, who 
convened all the Bithops then in London ro the Number of 6, and they 
all agreed and certified, That this was an autient Cuſtom in the Church of 
| England; thereupon the Prohibition was denied. Palm. 296. Trin. 20 Jac. 
S. C. and re- B. R. Shipden v. Dr. Redman, Chancellor of Norwich. 
ported Ver- 66. A Chaplain, who was under a Vicar, libelled againſt him for a Salary, and 
batim alike. preſcribed x the Vicar ought to pay him 4 l. per Annum for his Salary ; 
Litt. Rep. 4 S pay 4 P oh ame"? . 
51. The Vicar ſuggeſted 1ſt. That the Chaplains were eligible by himſelf, 
3 and therefore becauſe that Chaplain was not choſen by him, he is not 
Chaplain, but is in of his own Wrong. 2dly, That the Preſcrip- 
tion tor Salary was triable at Common Law ; It was infiſted for the 
Chaplain, that the Salary was Spiritual, as the Cure is, like the Calc in 
D. 58. pl. 4. [it ſhould be pl. 8.] But a Prohibition was granted, till it 
Was determined to whom the Election appertained. Hetl. 36. Mich. 3 
Car. C. B. the Vicar of Hallifax's Caſe. „ 
67. In Caſes of Licences to marry, granted by the Ordinary, no Prohi- 
birion lies, but the Remedy is by Appeal; But if it comes in Queſtion | 
in Eccleſiaſtical Court, whether the Words of the Act of 25 H. 8. give 
ſufficient Power to the Archbiſhop to grant Licence there, it Eccleſiaſti- 
Cal Court adjudge againſt the Power, Prohibition lies, and not other- 
wife. Jo. 259. Paſch. 8 Car. B. R. Matingley v. Martin. 5 
68. Aſſets or not Aſſets is triable by the Spiritual Court; Mar. 97. 
Trin. 1) C. B. Anon. „ 1 
69. If there be a Feoffinent of Lands aud Tithes without Livery ; And 
upon a Libel for the Tithes, the Court does adjudge the Tithes to paſs, 
— though no Livery, a Prohibition ſhall be granted. Vent. 41. Mich. 21 C. 
2. B. R But this ſeems only to be a Point mentioned in Bates's Caſe, and 
to refer to the Caſe of Flutter v. Whiskin Paſch. 35 Eliz. cited by Coke 
Ch. J. in Cro. J. 269, 270. in Robert's Caſe. ] . „ 
| 10. Libel was by the Church-wardens of &c. in the Eccleſiaſtical 
Court for 1. I. 10 5. 8 d. upon a Cuſtom for Pay ment of ſo much for being 
buried in the Body of the Church ; and a Prohibition was prayed, ee 
TS | | 2 


that there was no ſuch Cuſfom 3 The Court held ſuch a Cuſtom muſt be 
good, becaule the Parith is to be at the Charge to make up the Church 
Floor; but if the Cuſtom be denied, it muſt be tried at Law, and therefore 
inclined, that a Prohibition was to go, tho? it was objected, That this 
Duty belongs properly to the Eccleſiaſtical Court, and no Remedy lies 
for it elſew here; For ſo is the Caſe of a Modus decimandi, which may be de- 
manded in the Spiritual Court, but if the Cuſtom be denied, there ſhall 
be a Prohibition, and ſo the Caſe of a Mortuary, ſince the Statute of H. 8. 
And atterwards it being moved again, Hale Ch. J. being preſent, the 
Prohibition was granted, which, Hale ſaid, was ſometimes granted Pra 
Deſectu Furiſclictionis, and ſometimes Pro Defectu Triationis, as in this 
Cafe and others, where the Ground of the Suit is Preſcription; For in 
their Law they have ſomerimes allowed Preſcriptions of 20 Years, ſome- 
times of 40 Years, but we admit none but what are De Temps dont 69, 
Vent. 274. Mich. 2 Car. 2. B. R. Anon. | 
1. In a Suit for Fees for ſwearing Churchwardens, and taking their 
Preſentments a Prohibition was granted. 1 Salk. 330. Hill. 5 W. & 
M. B. R. Goſlin v. Elliſon. EL „„ , 
12. A. was libelled againſt in the Spiritual Court Ex Officio for teach. S- P. F. N 
ing School contrary to the 97th Canon, Anno 1603. which is that no Man — (E) 
{hall teach a School, except licenſed by the Biſhop, and otherwiſe qua- Notes there 
lied, as the Canon preſcribes, and now A. prayed a Prohibition, ſuggeſt- (a And 
ing that every Man at Common Law may teach and inſtruct another, Holt Ch 
That all Canons, contrary to the Law of the Land are void, and do not & 13 
bind the Laity whereot he is one, that the Statute of x Fac. and 13 Car. have — 
2. have appointed Penalties tor keeping School without Licence; And that vedly gone 
the Expoſition of all Statutes belongs to the King's Courts, and the ſingle to ſtop Pro- 
Queſtion was How far this Canon binds a Layman, which Holt ſaid was _ for 
no Queſtion to be determined on a Motion, and therefore granted a Pro- Schools 
hibition, and that they declare upon it. 12 Mod. 192, Paſch. 10 W. 3. without Li- 
B. R. Oldfield and Sir Richard Raines. 3 | ' cence, be- 


| . 5 1 os - 1 8 cauſe ti 
Point never yet determined. 12 Mod. 518. in the Caſe of the King v. Hill. - hs 4 — 8 


having been granted to the Spiritual Court to ſtay Proceedings there on a Libel for teaching School 


* 


without Licence, and it being moved in Chancery to diſcharge the Prohibition, Lord Keeper declared 


that he always was and {till is of Opinion that Keeping School js by the old Laws of Englandof Eccleſia f 
tical Coruſance, and therefore diſcharged theOrder for a Prohibition. Wms's Rep. 4 to 17 Mick 140. 
Cox's Caſe. Fut upon being moved, That it was for teaching School generally, auit out. ſaying chat Sc boch, 


and that the Ce urt Chriſtian could not have Juriſdiction of Writing Schools, Reading Schools, or Danc- 


ing Schools &c. which his Lordſhip aſſented to, ard thereupon granted aProti'iticn as to the teaching all 
| Schools but Grammar Schools, which he thought of Eccleſiaſtical C gaizance. Williams's Rep 32 g 4a 


2 
9 $3* 


ut Supra. | | | 
Iz. Whether Vicarage of Not ſhall be tried in the Spiritual Court; and 
 ſo*ris of an Appropriation. 3 Salk. 378. Trin. 12. W. 3. B. R. Smith v. 
VVV JC. en RI | 
74 Suit cannot be in Spiritual Court for the Fees of a Regifter; for the 8. C. 1 Salk. 
Office of Regiſter of Archdeacon is a Freehold, for which an Atlize will 333. Mich. 
lie; And if ſo, a Denial of the reaſonable and ufual Fees therecf will 13. W. z. 
be a Diſſeiſin of his Office. Per Holt. Ch. J. 12 Mod. 608, 609. Hill. 13 . 
W. 3. B. R. Ballard Le 1 i IN x | : 5 . 
. Motion for a Prohibition, ſuggeſting, That where there js 4 Di/- 
1 W.ngh a Peculiar, and the pad Court, 1 On Naehe 
wr Net, it muſt be tried by the Common Law, and cited x Mod. 211. 
But per Cur. this muſt oſten have happened; And if a Prohibition lay, 
there muſt have been frequent Inſtances of it; where a Prohibition is 
granted Pro Defectu Triationis, it is upon Suppoſition of different Rules eſta- 
liſted by the Spiritual and Common Law, as in cafe of Preſcription ; 
Bur as to Bona Norabilia, the Spiritual and the Common Law are the 
lame, and the Caſe quoted was not much regarded. 10 Mod. 272. Mich. 

1 Geo. 1. B. R. Cottingham v. Lofts. ro ill oh OI 
756. A Pariſh Clerk, choſen by tho Parſon <4 Cuſtom, was libelled a- 
gainſt to deprive kim for Drunkenneſs in Sore at the Time 3 i 
N . Service, 


Prohibition 369 


in theCaſeof 


50 © Prohibition 


WY 


Service, and for Lewdneſs, and other Crimes of the like Sort, which ren. 
dered him unfit for the Service of the ſaid Office. It was ſugge/ted for a Pro- 
hibition, that thoſe Crimes are properly puniſhable by Inditi ment, and ſo not cog. 
niſable in the Spiritual Court, zor can the Spiritual Court determine that the 
Party is guilty of Crimes triable by the Courſe of the Common Law, before he is 
ee of them at Law ; But on the other Side it was ſaid, That in this 
Caſe the Pariſh Clerk being choſe by the Parſon his Office 1s Spiritual, and 
conſequently the Suit for a Deprivation is proper in the Spiritual Court, 
bur admitted that it would be otherwiſe if the Suit had been to infli& a 
Corporal Puniſhment for thoſe Crimes, which are properly indictable, 
and that ſo was 5 udgment in B. R. in the Caſe of Townſend v. 
Thorpe. Trin. 13 Geo. 1. where a Conſultation was awarded as to the 
Suit for Deprivation; But the Prohibition ſtood for ſo much of the Suit as 
went to puniſh the Crime itſelf; And the Caſe of The Corporation of 
Carlifle being mentioned to the Court where a Diſtinction was taken, 
Viz. where the Crime was againſt the Duty of the Party's Office, as Extor- 
tion in a Fudicial Officer, he might be proceeded againſt to a Deprivation 
or Removal betore Conviction of ſuch Crime in a due Courſe of Law, 
other wiſe not, which Difference was agreed by the Court; And there- 
upon the Motion was denied * the Deprivation, that Natter having 
been ſolemnly ſettled in the Caſe of Tow nſend and Thorp aforeſaid. Gibb. 
189. Hill. 4 Geo. 2. B. R. Newcomb. v. Higgs. 5 


Riz (G) For Seats in the Church. 


' The Diſpo- 1 DE Diſpoſing of the Seats in Navi Eccleſiz belongs of Com- 
ſal of Scatzin 1 mon Right to the Ordinary of the Dioceſe, lo that he may 
Church be. Place and diſplace whomſoever he pleaſe, _ Os 
Fs ng is ſo of Seats in a Chapel of Eaſe belonging to the Mother Church; and to know whether it be a 
Church or not, is by knowing whether it has Baptiſterium et Sepulturam. 12 Mod. 228. Lee v. Daniel. 


12 Rep. 104. 2. If a Man and his Anceſfors, and all rhoſe whoſe Eſtate he has 
| $C. by in a certain Yeſſuage, have uſed Time whireof Memory ec. ro repair | 
| Corven's an Iſle in the Church, and to ſit in it and no other, the Ordinary cat 
Caſe.— alias not diſplate him ; for if he diſplaces him a Prohibition lies, becauſe 

| Corven v, he has it by Preſcription for a reaſonable Conſideration. P. 11 Ja, 
; 90. J. ke „B. Per Curtam, P. 10 Ja. B. Per Curiam. Pini Cale, 
Hill 12 Jac PObart'sS Reports ³ꝶ 39. 
Frances v. Ley —— g But where a Libel was for a Seat in a Church, the Defendant ſurmiſed in C. B 
That be and his Anceſtors have uſed Time out of Mind &C. to have an Ille with a Seat in the ſaid Church fer 
| himſelf and Family, and thereupon pray'd a Prohibition; But becauſe it did appear ub Examination of 
_ the Party himſelf, That the * Pariſh have always uſed to repair the ſaid Iſie and Seat, the Court would not 
rant a Prohibition; for that proves, That his Anceſtors were not the Founders of the ſaid Ifle and 
eat. Alſo another Man hath always «ſed to ſit with him in the ſaid Seat, which allo proves, That it does 
not belong to him alone. Godb. 199. pl 286. Trin. 10 Jac. C. B. Garven v. Pym. —— But otherwiſe 
for a Seat in an Iſle, a Man may 3 ; becauſe it may be preſum'd, That his Anceſtor, or he whoſe 
Eſtate he has in the Houſe and Land in the Pariſh, had built the Ifle. Mo. 878. pl. 1232. Mich. 10 
Jac. Pym v. Gorw in.— 12 Rep. 104. Corven's Cafe accordingly, and that it ſhall be intended that 
| ſuch Building the Iſle was done with the Aﬀent of the Parſon, Patron, and Ordinary to the Intent to 
have it only to himſelf, —— S. C. 3 Inſt. 202. cap. 97. 2 Watſ. Gomp. Inc. 8 vo. 711. cap. 39. 
Cites 8. C. 7 | 8 85 | 7 
* If the Iſle has been uſed to be repaired at the Charge of all the Pariſh in Common, the Ordinary 
may there from Time to Time appoint whom he pleaſes to ſit there, notwithſtanding any Uſage to the 
contrary. Reſoly'd Per Cur. Cro. J. 356. Hill, 12 Jac. in the Star- Chamber. Frances v. Ley. 


<< * 4 
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— 


— 


. Ik a Man preſcribes, Chat he and his Anceſtors, and ail thoſe S by 
whole Eſtates they have in a certain Befſuage, have uſed to 1: 10 a Name of 
certain Seat in Navi Eccleſiæ Time whereof Memory æc. in Conſide⸗ ny v. 
ration that he #c, have uſed Time whereof Memory kt. ro repair the Ke, 101 
ſaid Sear. If the Ordinary removes him from this Seat, a ]rohet- Paſch. 10 
bition lies; for the Ordinary has not any Power to diſpoſe of tt; for Ja. in the 
it is a good j2relcription ; and by Jntendment there may be a good dea hams 
- Conſideration for the Commencement of this Preſcription, tho the weg a 
Place where the Seat ts be the Franktenement of the Parlon. Tr. cordingly. 
12 Ja. B. Cre/-'s Cale Reſolved per Curiam, and a Prohibition Os if he 
ranted to the Biſhop of Exeter ; for Croſſe was a Parichtoner of pi. by | 
Reſolved, and Prohibition granted and tried by Verdict. P. 13 Ja. Soda Right 
B. ER * Bootbby und Day or Baih. Hobart's Reports 95. . Lyons 
Same Cale. DO OWE | his Hou! 7 
| | uſe ; 
| SEE * | 3 5 | but obſerye 
he muſt claim it as belonging to his Houſe, and not otherwiſe ; fe ly it bel Ty 1 
| f — — 5 tho oe er | Srv other , OM th ie Malone, 6 In h 5 Fare ade 
One can't preſcribe for a Seat in the Body of the Church, but thoſe are diſpoſable by the Parſon and 
Churchwardens ; Bur for a Seat in an e he may, Mo. 878. Pym v. Gorw in. 15 a Prohibitio 
the Queſtion was, W hether a Preſcription to an Ie in a Church which he and all thoſe Sc. us'd to re ts 
as belonging to a Manor where he had no Dwelling-Honſe, but only Land, were good! The Court incl 
that it was not good, but order'd the Prohibition to go and Defendant to plead, that it come Judicially 
before them. 2 Mod. 283. Hill. 29 & 30 Car, 2. . B. Shambrook v. Fettiplace. 5 Iclally 
A Preſcription for a Seat 1n the Church Ratione Meſſuagii where he inhabits, is a Temporal Thing, and 
a Prohibition was granted. Noy 129. Anon. TD | 
A Libel was in the Biſhop's Court of Exeter for a Seat, which the Churchwwardens had H ned to Ji. in 


whoſe Right the Plaintiff claimed to fit there; The Defendants there ſuggeſted now for à Probibitior,.- 
a Preſcription by a 7 Eſtate for the Seat, as being an ancient deat and belonging to their Tenement in I 


and that they and all thoſe &c. had uſed to repair it. It was doubred, Whether this Preſcription in Na; 
Eccleſia was good, but it were good in an Iſle, The Court inclin'd that ſuch Preſcriprion in Navi Fc. 
cleſiæ may be for ee Cauſe, as for Repairing, but they would not grant a Prohibition. 5 Nod 436. 


Paſch. 11 W. 3. Crook v. Sampſon. 


Where a Man has a Right by Preſcription to a Seat in the Church, he may ſue in the Spiritual 88 | 
for quieting his Pcſſeſſion, and may admit his Preſcription to be try'd there as a Defendint does a Modus or 


A DO_ by Preſcription. 2 Sa k. 551. Jacob v. Dailow. — 5 Mod. 436. Paſch. 11 W. . 8 
* Hob. 69. pl. 79. S. C. | | 5 1 


. But if a Man preſcribes to have a Seat in Navi Eccleſie gene- 12 Rep 10% 


rally, without the laid Conſideration of Repairing the Seat, yet the _— 


Ordinary may diſplace him. M. 11 Ja. B. B. Per Curtam, M. 5% / 
13 Ja, B. between Bobby and Day or Baily, Hobart 's Reports 95. we Chülch, 
| S. C. Jer Curiam. e and conſtant 


ſitting and 


burying there, without uſing to repalr it; gains no peculiar Property. Cro. J. 366 ; Frances y. Ley. —— 


S. P. Noy 104. Day v. Bedingfield. b . 5 | == 
Reparaticn of a Seat ought tO be given in Evidence, tho it be not mentioned in the Declaration 
Sid. 203. Paſch. 16 Car. 2. B. R. in Caſe of Buxton v. Baie. ran. | wy 


5. The Ordinary hath nothing to do with the Seats in the Chapels 
3 the Hooks ot Laymen, as of Mobles cc. Tr. Ja, 12 B. 


"*%. Ik a Layman, by the Diſſolution o Monafteries, has a Mo- gee pl 8, 


naſtery, in which is a Church, Parcel thereof, and he 1uiters the Pa- 

riſhioners by a long Time to come to it to hear Oivine Service, and 

to uſe it as their Pariſh Church; This ſhall give Jurisdiction to the Or⸗ 

dinary to order the Seats, becauſe now in Fact chis is a Parith Church, 

tho' vefore it was not ſubject to the Ordmarp. Tr. 12 Ja. B. Buz- : 
zard g Tale held. 1 | | 


7. If there be a Cuſtom in a Parish, That 12 of the Pariſhioners Poph. 145. 


may elect Churchwardens, the which Curchwardeos have Power bp $; C. by che 
may ar EI 1 the ancient Sears, to erect New in Navi Eccleſiæ, gh 
and appoint what Perſons ſhall ſit in them. And the Churchwardens Tradum, 


ſio elected erect a New Sear in Navi Eccleſiæ, and appoint a certain Man and a Prohi- 


ranted, bz» 


to ſit there, and after the Ordinary decrees, That another ſhall 1 — was 


— ETD ane tate ad 


572 Prohibition. 
Sun the Skar, a JProywition lies; tor the Cuſtom has fixed the Power of 


Gram to the Dilpoſing of the Seats to the Churchwardens. 4, 16 Ja. B. 
ne in N. between Gratin and Tredennick, tor a Seat in the Church of Bre: 


Heirs is not 


pod; for Ock in Cornwall, Relolved, and Prohibition granted. But it was 
XA" alfo pattly granted becauſe the Sentence of the Ordinary was, That 
Fol. 289. Tredenham ſhould have the Seat * ro him and his Heirs, and that 
none ſhould diſturb him under the Pain of the greater Excomnuz: 
longs not to Ulcaticn, WHICH is unrealonable; And by this Sentence he and his 
the Peron Peng 1 all have it, tho they be not Inhabitants within the Partſh, 
ut to the | 
| Houſe; ard ſhould it be otherwiſe, then when the Perſon leaves this Place and dwells in another ke 
might retain the Seat, u hich is not reaſonable. | | 
It was ſuggeſted for a Prohibition, That Time out cf Mind the Pariſhioners, at their own Charge, had re 
pair'd all the Seats in the Cl.urch, and that by reaſon thereof they had been Time out of Mind diſpoſed of 
dy the Churchwardens, but that the Biſhop had now taken upon him rhe Diſpoſal of the Seats ; And for 
the Plaintift was cited this Caſe of Tredennick. Jones J. ſaid, That De Communi Jure the Ordinary 
has the Diſpoſal of the Seats, and De Communi Jure the Pariſhioners ought to repair them, ard ſo no- 
thirg appears here to ouſt the Ordinary of his Juriſdiction ; for they have only ſaid, That the Pariſhior - 
ers have repaired at the Charge of the Pariſh, which is no more than what is their Duty to do, and for 
which they have the Eaſement of fitting in them, tho' by the Diſpoſition of the Ordirary; whereupon 
the Prohibition was deny'd by the whole Court. 2 Lev. 241. Hill. 30 & 31 Cir. 2. B. R. Greaterchy 
v. Beardſley. — WAN S. P. in the ſame Term in C. B. Langley v. Chute, where the Caſe 
was, as appear'd by the Libel, That one B. being ſeiſed of Land in Stretham, in 1611. hit a Heuſe upon 
it and à Peco in the Church at his cwn Coſt in 1637, for Bimſelf and his Family, and afterwards fold Houſe 
and Pew to Chute the Defendant and his Heirs; and the Ordinary by Sentence in the Eccleſiaſtical Court an- 
ve x'd the Pecu to the ſaid Houſe. Notwithſtanding which the Churc wardens would have plac'd the Plain- 
tiff in the ſaid Seat. But by the Ch. J. & „ a Prohibition was deny d; And the Ch. J. ſaid, That if 
ſuch Suggeſtion ſhould hold, the Ordirary's ſuriſdiction would be totally fer aſide; But Atkins J. held 
that a Prohibition lay, becauſe this Caſe did not differ from the Caſe of Brabin. And North Ch. I. ob- 
ſerv'd, That in the Principal Ca'e the Defendant claim'd only for himſelt and Family, whereas Lad be 
claim'd tor him and his Heirs, he feems to admit, That a Prohibition cον, lie. | 
A Prohibition was pray'd to the Spiritual Court, where the Pariſhioners preſcribed to diſpoſe of the Pears © 
excluſive of the Ordinary. But per Cur. that cannot be; And the Ordinary 's not acting might be, becauſe 
there was no Occaſion for his intermeddling ; but that cannot veſt the Right in the Churchwardens, 
who are only a Corporation capable of Goods, but not of Inheritance; Sed Adjornatur, 1 Salk 167. 
Hill. 5 Anne. B. R. Preſgrave v. Churchwardens of Shrewsbury. 8 3 


Watſ Comp. 8. Jfa Layman, by the Diſſolution of Monaſteries, has a Monaſtery, 
Inc. So. 113. in which is a Church, Parcel of it, and he tutfers the Pariſhioners about 
& 13% © 60 Years to come there and hear Divine Service, and he himſelf has 
TIT uſed by all that Time to have the Placing of Men there in the Sears, 
the Ordinary cannot difplace them, becaule the laid Patron had uſed 
by all the Time that it had been uſed for the Pariſh Church, to have 
the {Placing in the Seats. Tr. 12 Ja. B. Buzard's Cate, 
9. A Foreigner, tho occupying Lands in the Pariſh, ſhall not be fax 
for Reparations ot Seats in the Church, becauſe he has no Benefit by 
them in particular. Per Omnes. 2 Brownl. 10. in the Caſe of Glover v. 
„ Wen ̃ VVV 5 
Palm. 424+ 10. When 1 for a Seat in a Church, and Priority there alſo 
S. R. = a is claimed by Preſcription, it is triable in this Court (of B. R.) by an 
ton „ei, Aion on the Caſe, and nat in the Spiritual Court. Per Cur. Agreed. 


See pl. 6. 


ton. — Noy 15 | 
78. $ C.— Lat. 116. Paſch. 2 Car. in Hutton's Caſe. 

All Contro- OH 3 . 3 
verſies concerning Seats in a Church are determinable before the Ordivary, except where one claims x 


* 


Seat by Freſcrittien. Per Cur. 12 Mod. 401. Paſch. 12 W. 3. B. R. Anon. 


11. It was ſuggeſted for a Prohibition, That within ſuch a Pariſh 
there is ſuch a Cu/tom that the Inhabitants of ſuch and ſuch ancient Teue- 
ments have ſat in the firſt Seat of ſuch an Iſie, that the Bithop removed 
them, and gave Licence to others to fit there; and becauſe they went 
to try the Cuſtom in the Spiritual Court, he pray'd Prohibition inaſmuch 
as it is an Idle Cuſtom; and that where Courts held Plea for an Idle 
Cuſtom, they ſhould be prohibited, and cited the Caſe of Toplall and 
errers. Hob. 175. Bur 'twas deny'd ; and Pemberton Ch. J. ſaid, 
That here beſides Cuſtom, the Court has Conuſance of the Matter, Placing 
and Diſplacing being in the Ordinary, fo that if the Cuſtom were our 
| Of 


* 


” 2 4 * , 


Prohibition. 


ths. ä 


of the Caſe, yet they might proceed; dut in Toplall's Caſe they pro- 


ceeded only upon the Cuſtom, which being a vain apreaſonable one, they 


were prohibited. Skin. 7. Mich. 33 Car. 2. B. R. Anon. 13 
42. The Plaintiff brought an Action of the Cafe, and declar'd, That 
he Was ſeiſed of 3 Seats in ſuch a Part of the Church, belonging to an an- 


cient Mettuage, and that the Defendanr diſturbed him &c. Exception was 


takca, Iſt, For that he /hews not, That he hath repaired theſe Sears ; This 
was held a good r that he ought as well to ſhew it in an 


Action Sur Caſe as upon a Prohibition. 2dly, For that he preſcribes 


that he was ſeiſed of 3 Sears appertaining to an Horſe, whereas he ought _ 


to ſay, Of an Houſe, to which the Seats were appertaining. And it was 


ſaid in this Cafe, That the Freehold of a Seat may be in One, tho? all the 


Church beſides be in the Parſon ; becauſe Churches are of Lay Founda- 
tion, and che Patron might at firſt except it; But this ſhall wot be intended 
unleſs ſpecially ſhewn. Skin. 34. Hill 33 & 34 Car. 2. B. R. Freem v. 
Dane. 3 1 


13. Bill 20 quiet ons in the Poſſeſſion of an Ile in the Church, the Plaintiff 


having obtained a Decree before the Ordinary, was diſmiſs'd with Cots ; 


For this Courr execures not their own Decrees by a Bill without examin- 


ing the Juſtice thereof, but we can't examine if the Biſhop has done 
Right, nor will ſuch a Decree bind his Succeſſors. 2 Vern. 226. Paſch, 
1691. Baker v. Child. 5 8 0 5 | | 


134. The Churchwardens of Ludlow were libell'd againſt for pulling | 


down Seats between ſuch and ſuch Iſles of the Church, and anciently be- 
longing to the Lord Preſident of Wales &c. without Leave of the Biſhop, 


and for eroctins new Seats there, and placing People therein after Admonition 


&c. The Plaintiffs /zggeff for a Prohibition the Statute of Magna Charta, 
That no Man ſhall be diſſeiſed of his Freehold &c. That all Cuſtoms 


and Preſcriptions ought to be tried at Common Law, That in the Parith 


of Ludlow the Churchwardens, by the Conſent of the Pariſhioners Et. have 


uſed to diſpoſe of Seats in the Church &c. That they had diſpoſed of cer- 
rain Sears to the Bailiffs of Ludlow, which being ruinous, the Plain- 


riffs, by the Command of the ſaid \Bailifis, pulled down, and erected * 


new Setas in the Place of the old ones, notwithſtanding which, the De- 


tendant cited them into the Spiritual Court &c. A Prohibition was grants 


ed. 2 Lutw. 1032 &1037. Mich. 4 W. & M. Colebatch v. Baldwyn. 


15. Preſcription for a Pew in a Church by Reaſon of his Houle ; Affi. 5 


davits were made, That he was not, nor is an Inbabitant there; This is not 


ſufficient, for Poſe/ion only is enough wirhout living there. 12 Mod. 40. 
Paſch. 5 W. & M. B. R. Anon. ata ah ok 


16. It was faid that anciently there were no Pews in Churches, but 
only Forms, and that it had been a geod Preſeription to ſay that Time out 
of Mind the Corporation did repair ſuch an Ille in the Church, Ratione 


eujus the Mayor and Aldermen ſat there; tor tho the Right be in the 
whole Body, the Enjoyment. may be and enure to a ſelect Number, 6 


Mod. 231. Mich. 3 Ann. B. R. in Cafe of Jacob v. Dallow. 


17. A Libel was for two Seats in the Pariſt-Church of King's Norton 


— — 


the Defendant pleaded that the was in Peſſeſſia of two Ancient Meſſuages ta 
which thoſe Sears belonged ;_ which Plea being rejected by that Court, 
the Plaintiff now moved for a Prohibirion, which was oppoſed, tor that 
the Church was New built by the Pariſhioners ; and for that Re ch 
could be no Preſcription to the Seats, but that hey were in the Gitr of 


the Bithop fo; a Confaltarton was prayed, The Plea rendered by the 
Pefendant was fuch as could not be tried in the Spiritual Court, becauſe 


aſon there 


they cannot hold Plea of the Inheritance of the Sears, nor of any Thing 


: 


333. Mich. 11 Geo. r725. Swetnam v. Archer. 7 


22 


which concerns the Freeheld; fo the Prohibition muſt ſtand. 8 Mod. 


* * 
2 . v aA 5 9 PRE 
"V7 — 


574 Prohibition. 


_ 


22 


(H.) Jjuriſdiction. Reparation. Of the Church. 


1. ThE Eccleſiaſtical Court has Conuſance of the Repatatton 

Navis Eccleliz. Co. 5. Jefferies Cale 67, Relolven, 
A Libel was 2, If a Man continues, and inhabits in one Parith, and has Land in 
for not paying another Parith which he himſelf occupies there, he ſhall be charged for 


to the Repairs ,x - ; . | N i 
of the Cherch, this Land to the Reparation of the Church of the Pariſh in which 
and for Books the Land lies; becauiche may come there when he will, and he ts to 
axd e, be charged in Reſpect of the Land, Co, 5. 7e# 67, Relolved, Tr. 
ine uich 11. Ja, B. Andrews g Cale ; per Curiam. Contra M. 40. 41, El, 
' Pariſh he B. R. per Curiam. | | 1 | 
had Lands EO AE | | Rf 
in his Hands, but was not an Inhabitant, nor had any Houſe therein. And this being ſuggeſted for a Prohi- 
bition, Popham was at firſt of Opinion that it was not good, becauſe ſuch as do not inhabit within the 
Pariſh have no Benefit of the Divine Service there. But upon ſhewing the Precedent of this Caſe of 
genres v. Foſter, and to the Opinion of which Caſe all the Juſtices here agreed, Popham chang'd his 
Opinion. Cro. E. 659. Paſch. 41 Eliz. B. R. Paget v. Crompton, S. P. reſolv d as to the having 
Lands in a Vill, and not-inhabiting there. Cro. E. $43. pl. 24 Trin. 43 Eliz. C. B. Stephenſon 
v. Caſe. ——— But in a Prohibition in B. R. it was held, That no Man ſhould be charged for his Land 
to contribute to the Church Reckonines, if he doth not dwell in the ſame Pariſb, or unleſs he conſents there- 
to. Mo. 554. pl. 749. Penner v. Crompton. | | | GE 1 8 
But Paſch. 8 Jac. it was reſolved by the whole Court, That for and towards the Reparation of a 
Church, the Land of all, as well of Foreigners there inhabiting, as of all others, is liable thereunto ; and this 
| bs ſo by the general Cuſtom of the Place, and this 1s to be raiſed by aRate impoſed according to the Value of the 
Land, and that in the Nature of a Fifteenth ; and this is not meerly in the Realty. And by Williams 
and Yelverton Juſtices, and Fleming Ch. J. it is not the Land but the Perſon of him who * the 
Land is to be charged. Per Yelverton J. A Man is chargeable for Reparations of a Church by Rea- 
fon of the Land, and for the Ornaments in the Church by Reaſon of his coming to Church. And per 
Williams U and Fleming Ch. J. If the Party have Land there, he is chargeable for both, whether he 
comes to Church or not; for that he may come to Church if he pleaſe. 1 Bulſt. 20. in an Anony- 
mous Caſe. 8. P. 2 Roll. Rep. 262. Mich. 20 Jac. in Wilmore's Caſe. 


S. C. and 3. But if an Inhabitant of a Pariſh leaſes his Land which he has in 
P. waar nog another Pariſh, reſerving a Rent, he ſhall not be charged where the 
the Jade Land is in Reſpect of the Rent; becauſe there ts a Jarilhioner and 
and there- : inhabitant who may be charged, Co. 5. eV ery 67. b. Relolved. 
upon Pop- M. 5 Id. „„ e | ES 
ham Ch. ]. AT . 1 8 1 ba | : 
chang'd his former Opinion, in the Caſe of Paget v. Crompton. Cro. E 659. — When there is a Far- 
mer of Land, he ſhall not be charged alone; for there is no Reaſon that a poor Husbandman that pays 
Rent for his Land, and perhaps to the utmoſt Value, ſhall build Churches; but as it may be unknown 
to the Pariſhioner and Churchwardens who has the Fee in Reverſion, they may for that Reaſon impoſe 
all the Tax upon the Farmer, and he by Way of Anſwer may ſay in the Spiritual Court that he 15 Far- 
mer; and thereupon the Tax. ſhall be divided between him and his Landlord, according to the Rate 
that his Land 1s of greater Value than the Rent, and upon the Landlord according to the Quantity of 
the Rent, Quod non fuit dedictum. Quære; for in Jeffrie's Caſe, 5 Rep. it is relolv'd, That the 
Farmer only is chargeable, and that Conſultation was granted, but not for this Reaſon, but becauſe the 
Reverſioner had pleaded an inſufficient Plea in the Spiritual Court, yiz. That he was not an Inhabi- 
tant &c. which was not a good Plea, and alſo for the great Delay wphich he had uſed, having brought two 


Appeals, and after a Prohibition, and ſo had put the Pariſh to 60 l. Expence for the Recovery of 6 1. and for 


this Reaſon principally, and not upon the Matter in Lato, was the Conſultation awarded ; tor he had ſur- 
ceas' d his Time. 2 Roll. Rep. 270. Hill. eo Jac. B. R. The Churchwardens of . . . ._—— In ſuch 

Caſe the Tenant muſt be charged, and not the Owner, and the ſuggeſting that the Lands were in the 
Occupation of the Tenant, and that himſelf did not inhabit there, is a good Suggeſtion for a Prohibition. 
4 Mod. 148. Trin. 4 W. & M. B. K. Anon. FTT : A. 


4- A Pan cannot be charged, in the. ariſh where he inhabits, for 
Land which he has in another Pariſh, to the Reparation ofthe Church ; 
becauſe then he may be twice charged; for he Wa for it 
in the Pariſh where the Land lies. {Þ. 16 Ja. B. R. Sit H. Bur- 

/er againſt Beclolved, and Prohibition granted. Co. 5. 
Feffrey 61. I FO a MORAN Os. 
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5. Ik a Petit Chapman takes a Standing for a Rent in the Waſts of S P. 4 Mos. 


Manor within the Market for 2 or 3 82 every Market-day, 
NN | there one Day every Week 
but he inhabirs in another Pariſh, he cannot be rated to , 


his Commodities, the Market being held 


tion of the Church for this Standing. M. 20 Ja. 
Hollynes and the Churchwarpens of Xerterins 

Reſolved, and JIrohibition granted accordingly 
6. If a Citizen of London erects a Houſe 
dwell there in the Time of the Sickneſs 


211 148. Trin. 
to ſell 4 W. & M. 


B. R. i 
the Repara- feu ä 
B. R. between Case. 


in Northamptonchtre; 


in the Pariſh of A. to The ½ rat 
in London, and has not any 


ing of Lands 
for Repara- 


Land in the Parish, and after he is afles'd 20 8. for the Keparation on, {0 


of the Church, 


where others who have roo Acres o 


f Land in the ſame Cauſe of 


Pariſh pay but 6d. yet no Prohibition ſhail be granted upon Suit erobibirion, 
tor the 20 8. in Court Chriſtian, becauſe they have Jurtsdiction of: Ron 
the Thing; and therefore may order it according to their Law. M. . 
5 Ja, B. Sir Robert Lee's Cale, per Curiam. e Guftern in 
ob ing 2 Koll K. * to be rated according to " V. alue of their N and not R ag | 


J. It there be a Chapel of Eaſe in a ariſh, and ſome Part of the A Libel was 
Pariſh have uſed Time whereof Memory cc. alone, without others of r the 
the Pariſhioners, ro repair the Chapel of Eaſe, and there to hear Ser- ct B. Yin 
vice, and marry, and do all other Things, bur only they bury at the Mo- in the Pariſſi 
ther Church, yet they ſhall not be diſcharged of the Keparation of the of A. jor te 
Mother Church, but ought to contribute to it; for the Chapel was £2 # 


ordained only for their Cale. P. 13 Ja. B. between the Wardens %%% 
of Aſeton and the Jnhabitants of C/ “e Bromage, Hobart's Reports 91. ge bed 


| 1 | Sh | | that they had 
in B. a Chapel Parochial and Parochial Rites, and that they repair their ca Chapel, and that Ratione inde 
| Time out of Alind they have been diſcharg'd of the Repair of the Parochial Church of A. The Court grant⸗ 
ed a Prohibition, and ordered the Plaintiffs to declare, who declar'd that they had in B. a Chapel Parochi- 
al or Church of B. within the Pariſh of A. where Time out of Mind have been a BOdy of a Church, Chan- 
cel, Bells, and all other Parochial Tropkjes, and Divine Service and Sacraments, and a diſtinct Perambulaticn of 
B. and A. ſeverally. And that the nhabitants of B. never <vent to the Church of A. nor hate trey any Seats 
there, and that they have diſtinct Church wardens; and make no ot her Uſe of the Church or Churchyard of B, 
but for Burial only, and that Time out of Mind they have repair ed their Parochial Chapel of B. and the 
Inhabitants of A. have been exempted from that Charge, and Ratione inde the Inhabitants of B. have 
Time out of Mind been diſcharged from repairing the Church of A. and yet have the Defendants li- 
bell'd againſt them to repair it &c. The Defendants demurr'd ; it was inſiſted for the Plaintiff. 1ft. 
That a Preſcription generally, without ſhewing any Cauſe to exempt them from Repair of the Pariſh 
Church, is not good; for of common Right every Pariſhioner is liable to it. 2dly. As to what is ſaid, 
that they repair their own Parochial Chapel, that cannot be a ſufficient Cauſe, becauſe it is for their 
own Eaſe; and therefore cannot diſcharge them from what they are liable to of common Right. zdly. 
If there is any ſuch Cuſtom, it might be pleaded in rhe Spiritual Court; and this by the expreſs Words 
of the Statute Circumſpecte agatis, viz. Ne Eccleſia diſcooperta vel Cœmiterio non clauſo non jacet Pro- 
hibitio. It was admitted on the other Side, That a general Preſcription ro be diſcharged from Repairiag 
Kc. is not good; but here is a good Cauſe ſhewed, (viz.) Want of Seats in the Parochial Church, and 
not ge ing thither, unleſs to bury; and this might have a reaſonable Commencement, as by an Agree- 
ment upon the multiply ing the Houſes in the Pariſh, and its growing more populous; Beſides, Here is 
a Cuſtom alleg'd ; and tho the Repairs of Churches is expreſsly within the Starute Circumſpecte agatis, 
yet when a Cuſtom is in Queſtion, it is a "Temporal Matter, and muſt be tried in rhe Temporal Courts, 
ecauſe their Law and the Common Law differ in the Eſſence of Cuſtoms ; and the Court was of this 
Opinion, ſo adjudged that Prohibition lies. And the Court adviſed the Defendant to rake Iſſue upon the | 
Cuſtom. 2 Lev. 186. Hill. 28 & 29 Car. 2. B. R. Wiſe v. Creeke. ER non SES 


. $0 in the ſaid Caſe, if the Jnhabitants, who uſe co repair the AA 
Chapel, preſcribe that they Tine whereof Memory cc. have us'd ro 90 | 
repair the Chapel, und Rarione inde haye been diſcharged of the Repa- T1 wi” 


ration of the Mother N vet this ſhall not diſcharge them of the for Repairs of 
0 


Reparation of the Mother 


they are a Parochia! Clapel in anether Pariſh, 6 | | 
bag a Parochial Chapel, and Divine Service and Sacraments &c. and have 


pair of the Parochial Church, 


urch ; Frau Wy me, 7 1 7 5 
ſcription to be diſcharged, but it is Ratione Inde; , of the Re: 
| paration of the Chapel. . 13 Ja, B. in the ſav Caſe of n. 


and that the Inhabitants of the Chapelry have Time out of Mind 


Bells &c. in Conſideration that they have been charged to the Repair of 


the Church © 
and Bells. Ir 
was ſuggeſied 
for a Prohi- 
bition, That 


uſed to be exempted from the Re- 
their 
own 


——— [TE * — 4 2 
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carn Chapel, and that they have repaired the fame &c. And the Prohibition was granted. 2 Lev. 102. 
Paſch 26 Car. 2. B. R. Brown v. Palfry.——3 Keb 286. 325. $.C.———By Reaſon of Repairing a 
Chapel of Eaſe, that he had been Time out of Mind exempted from contributing towards the Repairs 
of the Church, was held a good Preſcription, Freem. Rep. 468. pl 644. Trin. 1678. Wiſe v. Green, 
A Prohibition was moved for. The Lite! was for Rates towards the Repair of a Church; it was Ke 
ed that they had us'd to repair a Chapel a Tempore cujus &c. but foraſmuch as they had not alleged it to be a 
_ Chapel that had all Parochial Rites the Prohibition was denied for if but one js omitted (as Burial) no 
Prohibition ſhall go, and therefore they were adviſed to amend the Suggeſtion, Comb. 132. Trin. 1 
W. & M. in 8. N. Huſley v. Caſſock. | | 5 


9. If the Chapel be 3 Miles diſtant from the Mother Church, and the 
Inhabitants who us'd to come t9 the Chapel have us'd always to repair 
the Chapel, and marry and bury there, and never within 60 Years were 

charg'd to repair the Mother Church, pet this ig not any Caule to have 
Prohibition, but they ought to ſhew in the Spiritual Court rheir Ex- 
emption, It they have any, upon the Endowment. Hill. 8 Car. B. N. 
Per Curtam, Prohibition dented, tf being moved by Mr. South. 
See (K) pl. 10. If a Man be ſued in the Spiritual Court for Reparation of 
3 contra. the Church, no Prohibition chall be granted upon a Surmiſe that 
other Perſons have Land within the Pariſh, who ought to be charged 


g "Bw | 
_ with the Reparation of the Church as well as hinielf, and are not 
charged with it; for if this be true, it is a good jÞlea there, and it 
they do not allow it he ought to l. Tr. 9 Car, B. R. between 
| N Per Curtam, and Prohibition dented accordinglv. 
Sce pl.: and 11, If the Men inhabiting in a Chapelry preſeribe to be diſcharged 
$ inthe Time whereof Memorp of the Reparation of the Mother Church, and 
Ou they are fued tor Reparation of the Mother Church, a Prohivition 
lies upon this Surmiſe. Hobart's Reports.92  _ 
13. A Libel was for a Rate for Repairing the Church. The Defendant 
ſuggeſted, iſt. That his Lands were over-valud, viz. 100 1. per Annum. 
when they were worth but 601. 2dly. That there was a Cuſtom in the 
Pariſh that they ought not to be rated after the Value of their Houſes and 
Lands, but only according to the Value of their Sheep-\Walks. As to the 
firſt, all the Court except Whitlock reſolv'd, that the Rates ought to 
he according to the Value of their Lands; and therefore the Valuation 
thereof properly belongs to themſelves; and the Church being the 
Houſe of God, a Cuſtom in Prejudice of the Repairs thereof is void, 
tor of common Right Houſes and all Lands are chargeable to it. And 
the Court ordered him to ſuggeſt the Cuſtom, and omit the Value, and 
then they would conlider whether a Prohibition ſhould go, 2 Roll. 
R. 463. Mich. 22 Jac. B. R. Holland v. Kirton. 1 
13. It was ſuggeſted for a Prohibition, That there was a Cuſtom in the 
Parith that the Pariſhioners ſhould be rated towards Repair of the 
Church, ſo that ſuch Tax be in Proportion to the Tax Pro Domino Rege; 
and that the Tax there for his Lands to the King was but 25. and yet 
he was rated to the Church 5 5. Per Cur. This a Spiritual Matter, and 
ought to be tried in the Spiritual Court. And ſo a Prohibition denied; 
but if any Thing is offered in Proof, which is allowable by our Law, 
and they will not allow of it, in ſuch Caſe a Prohibition ſhall go. Be- 
ſides, it is not ſhewn what Sort of Tax this Tax Pro Domino Rege, which 
he mentions, is; but it is utterly uncertain. And afterwards a Con- 
ſultation was awarded by the whole Court. Lat. 217. Paſch. 3 Car. 


1 


L ongmore v. Churchyaxd. 85 : 
% Band... 14. In a Prohibition it was the Opinion of the whole Court, 'Thes 
ſcems to be if a Church be ſo much out of Repair, that it is neceſſary to pull it down, and 


S. C. Mod. that it cannot be otherwife repaired, then, upon a General Warning given 
236. pl. 2. | NA | . | Fo a8 | 
Anon. And to the Pariſhioners, the major Part of the Pariſhioners then meeting ac- 
there it is cording to ſuch Notice may make a Rate for pulling down of the Church, 
laid, That in and nate it upon the old Foundation, and for making of Vaults 
Caſe ofa where neceſſary (as they were in this Church, by reaſon of the Spring- 


Prohibition. 8 67 = 


ing Water) And though the Rate be higher than the Money paid tor Church's 
doing all this, yet it is good, and the Churchwardens are chargeable 9 0 3 
tor the Overplus, they not being able to compute to a Shilling. 1 
And that it any of the Pariſhioners refuſe to pay their Propor- Biſhop's 
tion according to the Rate, they may be libelled againſt in the Spi- Court muſt 
ritual Court; and if the Libel alleges the Rate to be Pro Reparatione e wg 
Eccleſiz generally, tho' in Strictneſs Ecclfia contains both the Body and Tax * 
Chancel of the Church, yet by the Opinion both of the Court of C. B. to have it 
and of the Exchequer, it hall be intended, that the Rate was only for repaired; 
the Body of the Church ; But in this Caſe it was made appear clearly, that 1 1 
the Rate was only tor the Body, and that the Miniſter was at the Charge r aun pe 
of the Chancel. And both Courts agreed, That when a Prohibition is the Par 
moved and deſired, on Purpoſe to ſtop ſo good a Work as the Building increaſed, / 
a Church, the Court will not compel the Parties to take Iſſue upon the Suge la of Ne- 
geſtion, When upon Examination they find it to be falle, and therefore = . 
will not grant a Prohibition; For it the Rate be unduly impoſed, the larger 
Party grieved hath a Remedy in the Spiritual Court, or may appeal if Cwrch, the 
there be a Sentence againit him. Afterwards the Court of B. R. * * Parr 
was moved for a Prohibition in this Caſe, and it was denied. So that in Pariſlr may 
this Caſe there was the Opinion of all the 3 Courts. 2 Mod. 222, 223. raiſe a Tax 
Paſch. 29 Car. 2. in Scacc. St. Mary Magdalen Bermondſey Church in for the en- 
Sent Wark „ | TC larg ing it, 


N | a | | TY my - as well as 
the Repairing it, and that the Conſent of every Pariſhioner is not neceſlary. 


15. ALibel was in the Eccleſiaſtical Court of Hereford againft the Parſon 
Impropriate, to repair the Chancel of Bradwarden. Upon a Syg7e/tion, That 
one F. H. had a Seat there Time out bf Mind for him and his Family, and 
Privilege of Burial there, and that he Time out of Mind had uſed to repair 
the Chancel, a Prohibition was granted, becauſe this is a Preſeription 
triable at Common Law. Freem. Rep: 300. pl. 360. Trin. 1631. C. B. 
Anon. | fs VVV B 5 
16. The Plaintiff being /zed in the Eccleſiaſtical Court for Repairs of 
the Church ſuegefted, That he had built an I/le, and repaired it at his own 
Charges, and moved for a Prohibition. Cur. unleſs it be ſuggeſted, That 
he fits in the Iſle, and hath no Benefit of the Navis Eccleſiæ, there is no 
Cauſe tor a Prohibition, for a Man may build an Iſle tor his Conveniency. 
Freem. Rep. 3o1. pl. 363. Trin. 1681. C. B. Weeks v. Oxenden, _ 
17. Prohibition was prayed to the Conſiſtory Court of London, be- 
cauſe Suit there was againſt the Maſter and Wardens of the Company of 
- - - - - for a Tax impoſed upon the Hall of the ſaid Company tor the 
Repair of the Parith Church; And it was ſaid that the Tax is nor impoſed 
upon them in their Natural Capacity, but upon the Lands ot the Body 
Politick. Per Cur. a Prohibition ſhall not iſſue; For the Land of the 
Company are chargeable to the Repairs, and the Spiritual Court (Who has 
the Conuſance oi the Matter) has no other Proceſs than Citation, which 
cannot be executed upon an Aggregate CO e which is nor vilible 


in Law; Ergo the Citation of Neceſſity ought to iſſue againſt the Officers of 


the Corporation, to whom it belongs to pay the Tax, and Allowance may 


be made to them upon their Account. 2 Jo. 187. Hill. 33 & 34 Car. 2. 
B. R. Thursfield v. Jones. 3 3 . . 
18. Libel was, 'That the Church and Chancel of D. were ont of Repair, {8 os = 
and that the Churchwardens made a Rate upon the Inhabitants for the Re- f Prien 
paration of Both, and that they accordingly had repaired Both, and beauti- Rouſe, — 
fied the ſame with Ornaments. It was ſuggeſted tor a Prohibition, Thar of Salk. 165. 
Common Right the Chancel ſhould be repaired at the ſole Charge ot the 3 by 1 
Parſon; And rhat Rates for Repair of a Pariſh Church ſpould be made by pierc v. 
the Pariſhioners, or the Major Part of them, and not by the * Churchwardens Prouſe —. 
alone. And by Holt Ch. J. by the Civil and Canon Law the Parſon is 5 Mod. 389. 
obliged to repair the whole Church, and it is ſo in all Chriſtian King- 388 1 
doms but in England; For it is by the peculiar Law of this Nation, that ee the 
5 | - G | the | 


.. Church- 


wp Prohibition. 


Libel ſet the Pariſhioners are charged with the Repairs of the Body of the Church; 


forth an an- Beſides, this is one entire Rate as well tor repairing the Chancel, to 
cient Cuſtom : a 


ia the aig WICH the Parithioners are not liable, As tor Repairing the Church to 
Pariſh, That Which they are liable, ſo as it can't be diſtinguiſhed how much was aſſeſſed 
the Adorn- towards the Repairs of the one, and the other ſeparately; And tor theſe 


ig — 4 Reaſons a Prohibition was granted generally to the whole Suit upon this 
de 0 e 


Chancel bad Rute, though it was very much iuſiſted on the other Side, that the Pro- 
been done by hibition might go Quoad the Rate tor Repairs of the Chancel only, 
the Church- Carth. 360. Mich. 7. W. 3. B. R. Hawkins v. Rous, 
u arders at | | | 5 | | 
the Charge of the Owners and Occupiers of Houſes within the Pariſh by a Rate to be made with the 
Conſent of the M ajor Part of the Pariſhoners having Reſpect to the annual Value of the Houſes, That the 
Chance] wanted Keparations and Ornaments, and that the Churchwardens with Conſent &c. made a Rate 
confirmed by the biſhop, whereby the Defendant was rated 17 I. 1 s. for Mills and Racks, within the 
ſaid Pariſh, which was his due Proportion according to the yearly Value of the Houſes there, and that 
he had not paid the ſame. The Defendant denied the Cuſtom, which was found for the Plaintiff, 
but for the Defendant it was found, That the Rate was not made by the Major Part of Pariſhioners. 
Per Curiam, «cithert a ſpecial Cuſtem the Pariſhioners are not to repair the Chancel ; the Parſon is bound to do 
it of common Right, but here a Temporal Inheritance is to be charged by a particular Cuſtom, the Church- 
wardens muſe brino the Defendant within the Cuſtom, otherwiſe it is not good; For it is the Cuſtom that 
givesthe ſũriſdiction; Now in this Caſe the Cuſtom was alleged for Owners of Houſes to repair, and 
they have rated the Defendant, as Owner of a Mill, which cannot be intended a Houſe ; For in a Pre- 
cipe quod reddat, a Mill cannot be demanded by the Name of Domus, but it mult be De Molendino, 
Adjournatur. ET | | | VVVVVß— EL 
Libel was againſt the Pariſh for not ay ing a Rate made by the Churchwardens only, and this be- 
ing ſuggeſted for a Prohibi.ion, and that by the Law the Major Part of the Pariſh muſt join; Ir was ſaid 
by Twiſden J. that perhaps no more of the Pariſh <vould come together, To which it was {aid by the Coun- 
lel for the Prohibition, That if that did appear it would be ſomething. Mod. 79. Mich. 22 Car. 2. B. K. 
Anon S. P. per Cur. Vent. 367. Trin. 35 Car. B. R. Thursfield v. ſones | 
The Spiritual Court may compel the Pariſhioners to repair their Pariſh Church if out of Repair, and 
may excemmunicate etery one till it be repaired, and ſuchas are w illing to contribute muſt be abſolved till the 
greater Part of them agree to aſſeſs a Tax, but the Court cannot aſſeſs them towards it; Per North Ch. 9 
to which the others agreed, And that the Churchwardens cannot; For none but a Parliament can im- 
poſe a Tax; but the greater Part of the Pariſh may make a By-Law, and to this Purpoſe they are 4 
Corporation; But if a Tax be illegally impoſed, as by a Commiſſion from the Biſhop to the Parion and ſome 
ot the Pariſhioners to aſſeſs a Tax, yet if it be aſſented to, and confirmed by the major Part of the Pariſbio- 
ners, they in the Spiritual Court may excommunicate ſuch as refuſe to pay it. Mod. 194 Hill. 26 & 2; 
Car. 3. od B. pl 25. Rogers v. Davenant. S. P. And ꝗ a Prohibition was granted to a Libel for a 
Tax made by ſome ay dae by virtue of a Commiſhon from Dr. Exton the Chancellor of London, 
becauſe that Way of Taxation by Commiſſioners is againſt Law; And though the Spiritual Court may 
compel the Pariſhioners to make a Tax, yet they cannot conſtitute Commiſſioners to makeone. Freem. 
Rep. 286, pl. 3 30. Hill. 1674. Anon. but ſeems to be 8 C. —8. P. 2 Mod. 223 Paſch. 29 Car. 2. in the 
Exchequer by North Ch. J. ſaid it had been lately ruled ſo in C. B. — 8. B. by Holt Ch. J. 12 Mod. 
328. Mich. 12 W. 3. and that the Spiritual Court wes excommunicate for not meeting and making a 
Rare; And that though one, who ſues in the Spiritual Court, omits in his Libel any Matter which would 
make againſt him, as was done in the principal Caſe there, viz. That the Rate was made by the Com- 
miſſioners of the Eccleſiaſtical Court, yet they of the other Side may ſuggeſt it. 


+ Noy. 131. 19. Libel, inthe Spiritual Court for not paying a Pariſh Rate for Repairs 
Heale v.rhe of the Church, and ſuggeſted for a Prohibition, that all Pariſh Rates were 
Jardens of to be by Majority of Pariſhioners ; and that every Rate, after it is col- 
Hobleton. lected, becomes void; and that this Rate was not by a Majority &c. 
This is and that the Suit was to pay this in Purſuance of an o Rate collected 
ee many Years before. Per Holt, here the Suggeſtion recites an antient 
8 Land Rate, which they ſay was to be a Standing Order for all Times 
oy al to come; And that they have confirmed that Rate, and that the 
bers 's Caſe. Libel is for Want of a New Payment according to it, and cited Noy. 13 f. 
It was a- + 126, in Point, for a Prohibition in this Caſe, and ſaid, That all, that 
A the Spiritual Court can do, is to mate an Order that the Church be 
Caſes that Tepaired but not to Aſſeſs a Quantum. A Prohibition was granted. 12. 
ſuch Race is Mod. 327, 328. Mich. 11. W. 3. Blank v. Newcomb. 
| bind the 8 But it was ſaid in the firſt Caſe that it is good by way of Direction How and How 
Much ſhall be levied. | AT ns pos | | . 
: (I) 


= Ringſtead. 


Prohibition. 


(I) Reparation [Chapel of Eaſe.] | 


Yo 15 there be a D arochial Church, and a Chapel of Eaſe in the a= pl. 
the lame Pariſh, and the Chapel of Eaſe had Time whereot Noy 4. 
Memory all Spiritual Rites except Burtal and this has uſed to be Church- 
done in the Church Parochial, and becauſe they who have uſed to go warden of 
to the Chapel ot Eule, have uſed Time out out of Mind to repair a 8 + $ 
Part of the Wall of the Chnrchyard of the Parochial Church, and in con . that by 
ſideration thereo!, and beeauſe thoſe who are of the Chapel of Eale che berter Of 
have uſed Lime out of Mind to repair the Chapel of Eale at their own pivion of the 
Coſts they have been Time out of Mind diſcharged of the Re- Court the 
paration ot the Parochial Church. This ts a good Preſcription, and „ t 
there it they are ſued in the Spirttual Court to repair the ]Parochtal good; for 
Church, a Prohibition lies. Tr. 15. Ja. B. R. between the Jnhabt- tbe Eaſe of 
tants the Pariſh of $raz/or4, and the Jnhabitants of the Chapel of bone well 
Eale of Zuddington, Prohibition granted, and then was ſhewn a D re- 11;ccaſs to 
_ cedent. 10.44. El. Bot. 417. between Marſpall and A/bley. Prohibition the reſt of 
granted for the Chapel called De rd againſt the Pariſh called 1 


iſh ioners; 
| | | NM tx | for Pop- 
ham ſaid, That the 4ſ?nt is not requiſite to build a Chapel of Eaſe; and then the Ordinary and the 5 
cannot charge the Pariſhioners with greater Charge, yet now it was order'd that a Prohibition be 
ranted, and that Defendants, ao, pleaſe, might demur upon it. And cites 5 Jac. B R a Derby ſhire 
| Gate, where a Prohibition in ſuch Caſes was denied + | | | | 
Tho' a Man &c. Time out of Mind has repaired a Chapel, yet if it be not a Predia! Chapel, having 
5 Chapel-Wardens belonging to ir, tis no Reaſon to exempt him from a Church-Kate to repair; — 
if he repairs leſs than his Proportion, it may be a Queſtion, If it ought to dilcharge him. Per Holt. Parr. 
122, Hill. 1 Ann. B. K. Anon. TEAS 25 W 


2. Ik a Capel of Eaſe has uſed a Tempore c&c. to have all Sacra- 
ments except Purial, and the Inhabitants Within the Chapel, allo al- 
ways have repaired the Chapel, and preſcribe in Conſideration of 3 8. 
and 4 d. per Annum, paid for Reparation of the Mother Church to be 
diſcharged of the Reparation ot the Mother Church. Jf the Inha⸗ 

_ bitants ot the Chapel are ſued for Reparation of the Mother Church 
a Prohibition lies upon this Modus. Þ. 11. Car, B. R. between 
Peandland and Toe ᷣrohibition granted. @/ey was the Chapel, and 

Sandſord the Mother Church in the County of Berks. Tr. 11. Car. 

B. R. in the ame Cale the Prohibition confirmed, and ordered to 

be tried at the next Alliſles. But Mich. 11 Car. A Conſultation was 

- Rranted in this Tale, becauſe the Prohibition was granted atter Sen- 

rence in the Spiritual Court that there was not any ſuch Cuſtom e 

3. The Inhabitants of a Chape/ry, within a Pariſb were libelled againſt 

tor uct paying towards repairing the Pariſh Church, The Cafe, as appeared 

upon the Libel was, the Inhabitants of this Chapelry bad never hitherto 
contributed, but had always buried inthe Mother Church, till H. 8th's Time, 

_ when the Biſhop conſecrated a Burial-Place tor them; in Conſideration whereof 

they agreed to pay towards the Repairs of the Mother Church. It was held by 

Holt Ch J. That by the Common Law, the Pariſhioners of every Pariſh x 
are bound to repair their Church; But by the Canon Law, the Parſon 

is, and ſo it is in Foreign Countries. In London, the Pariſhioners repair 

both Church andChancel, though the Freehold is in the Parſon, and it 
is Part of his Glebe, for which he may bring an Ejectment. In the prin- 
cipal Caſe, thoſe ot a Chapelry may preſcribe to be exempt from repairing the 

Mother Church, as where it buries or chriſtens within itſelt, and has never 

contributed to the Mother Church; For in that Caſe it ſhall be intended 

Co-eval, and not a latter Erection in Eaſe of thoſe of the Chapelry, but 

here it appears, That the Chapel could be only an Erection in Eaſe, and 

Favour ot them and the Chapelry; For they of the Chapelry buried at 

the Mother Church till H. Sth's Time, and then undertook to contribute 

to the Repairs of the Mother-Church. 1 Sal k. 164. pl. 2. Eall v. Cioſs. 
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—_ Prohibition. 


(K) Juriſdiction. Reparation. Ornaments. 


Fol. 201. 


1. IF a Pan be rated for the Drnaments ot the Church according 
g to his Land, which he has in the Pariſh, a Prohibition lies; 
Becauſe he ought to be rated for them according co his Pertonal 


Eſtate. M. 20. Jl, B. R. 


S. P. Win. 2. If & Man, who ts nor an Inhabitant in the ariſh, but has Land 
3. Mich 22 there, is rated for the Drnaments of the Church according to 
Ver cache rhe Land, a Prohibition lies; For the Jnhabitants ought to be rated 
Taxation fox them. M. 20. Ja. B. R. per Curiam. Reſolved, and Prohibition 
for Orna- granted, this being moved by Maſter Belverton, who laid that it had 
- mentsbs ber- Heen divers Times fo relolved, © © e 


ſonal only. : nd. | 1 
2 Roll. Rep. 262. Mich. 20 Jac. B. R. Wilmore's Caſe, and ſeems to be S. C — S. P. by the Chief T. 
to which Chamberlayne J. agreed, and none denied it. Ibid. 270. Hill. 20 Jac. B. R. The Church- 
wardens of . . . . . . — See the laſt Note to pl, 4. | | | 


See (H) pl. 3. Tf all the Pariſhioners are not rated for the Reparation of the 
Buchen it Church, but ſome are and ſome are not, and thole who are rated 
muſt be az. ATE (UeD in the Eccleſtaſtical Court, a [Prohibition ſhall be granted. 
leg'd, That M. II, Ta, B. R. Per Curiam. | bo | | 


that Plea | | | | | 
<yas offer'd in the Eccleſiaſtical Court, becauſe Reparation of Churches is proper for their Cognizance, 
Vent. 30S. Paſch. 29 Car. 2. B. R. Anon. 


Poph. 19;- 4. Ik the major Part of the Pariſhioners of a Pariſh, where there are 
| 75 © Pariſh 4 Bells, agree that there ſhall be a fifth Bell, and a 5th is made accor- 
of B. levied Dingly, and they make a Rate for Payment for it; This ſhall bind the 
a Tax upon leſſer Part of the Pariſhioners, tho they do not agree to it; For o- 
all the Lands therwiſe any obſtinate Perſons may hinder any thing intended, and 
beer. whichis fit for the Ornament of the Church. Pich. = Car. B. R. 
ins their Bells, between | per Curiam. Prohibition denied, it being 
/o much for moved by Maſter Wilde, This concerns the Pariſhioners of Brow/- 
23 grove in Morceſterchire. 
ut they ex- 72 15 | 
cepted 4 Acres of Wood of the Biſhop of London, pretending they were diſcharg'd by Cuſtom. A Pariſhioner 
was ſued, and Sentence given againſt him in Paul's, and the Sentence affirm'd upon Appeal, and now he 
prays a Prohibition. And Serj. Crew ſaid, That this Cuſtom was againſt Lau; whereupon Doderidge 
and the Court ſaid to him, That he ſhould make his Suggeſtion, and then he ſhould have a Prohibition. 
Bells are only Church Ornaments, and are a perſonal Charge upon Inhabitants, and not upon thoſe who 
live elſewhere, tho' they occupy Lands in that Pariſh. 3 Mod. 211. Paſch. 4 Jac. 2. B. R. Wood- 
ward's Caſe. — But 1 Salk. 164. Trin. 1 W. & M. B. R. S. C. by Name of Woodward v. Makepeace it 
was held per Cur. That tho he does not perſonally live in the Pariſh, yet by having Lands in his Hands, 
he is taxable; and whereas it was pretended the Bells were but Ornaments, it was held, They were more 
than Mere Ornaments; That they were as neceſſary as the Steeple, which is of no Uſe without the Bells, 
and Holt C. J ſaid, If he be an Inhabitant as to the Church, which is confeſſed, how can he not be an 
Inhabitant as to the Ornaments ofthe Church ? : | F | | 


F. The Churchwardens libell'd for a Rate made 7o repair he Church, and 
For dividing the Church Houſe (which did not belong to the Church) into ſe- 
vera Rooms for the Uſe of the Poor, and for Payments of the Marſhalſea 
Money, and for making new Chimes, It was ſuggeſted tor a Prohibition, 
that the Things mentioned in the Rate are jumbled together, and ſuch 

as are not cognizable in the Spiritual Court, and that the Chimes are only 
Ornaments ; But it was anſwered, That they are not only Ornaments | 
but uſeful and convenient; And a Prohibition was denicd per tot. Cur. 
Lutw. 1019. Hill. 36 & 3). Car. 2. C. B. Watkins v. Seyman & 


Mebb. | 
see (H) 6. Rate to pay for Ornaments in Proportion to the yearly Value of 
18. Marg. Racks and Mills is not good. 5 Mod. 391. Hill. 9. W. 3. Hawkins's 
mY Caſe. _ 1 | 4 


. . 


Prob 81 


7. A Prohibition for libelling in the Spiritual Court for a Pariſh Rate 
tor mending and cleanſing the Pariſh Organs, was granted. 12 Mod. 
416. Mich. 12 W. 3. B. R. Anon. op 
g. A Rate was made at a Veltry for Building of a Gallery; and for re- 
fuling to pay his Part, a Pariſhioner was ſu'd in the Spiritual Court, and 
rhereupon he. now pray'd a Prohibition, becauſe a Pariſh could not be 
rax'd tor the Building a Gallery, which is neither Uſetul nor Ornamental 
to a Church. But this was not much regarded by the Court. 10 Mod. 
13. Mich. 9 Ann, B. R. Forte v. Buviere. £ 


—_— 
_ — 


(L) In what Caſes it ſhall be granted for a Collateral 
VVV Cauſe. e 


x; Js a Suit be in the Spiritual Court to try the Bounds of a Pariſh, See (E) pl. 
a Prohibition ſhall be granted, tor they hall not trpit, Biegen 


14 Ja. R. Fifher and Chamberlaine. Relolved. ID. 41 El. B. R. * $.C. Roll 
between Feber and Barzaly. Adjudg d, and Prohibition granted, 1 5, J 
PD. 13 Ja. B. R. between * Fer and Hyde. Adjuldg d. 2 Bibi 

tion was 


granted, becauſe they would try the Bounds of a Pariſh; and the Plaintif in the Prohibition ſbew'd for 
Title, That the Parſonage appropriate came to the Grown 2 the Statute of Di ſſolutions, and that Sueen Mary 
granted it to a Corporatior, who Icas d it to the Plaintiff for a certain Term, but did ot ſbecy the Letters 
Patents, nor the Deed of grant from the Corporation, and thereupon it was demurr'd for a Confultation, 
for this was reſolv'd 10 Rep. in Dr. Leyfield's Caſe, not to be good. And Coke Ch. J. ſaid, That they 
would have the Letters Patents and the Deed ſhewn to them A Latere ; becauſe for the Default of plead- 
ing them, a Conſultation ſhall not be granted for the Spiritual Courr to try the Limits of the Pariſh. 
And after they join'd Iſſue by Conſent. , VV 
S. the Plaintiff ſued in the Spiritual Court for Tithes againſt the Defendant cor: in the Pariſh of C. The 
Defendant ſaid, That the Tithes are within the Pariſb of A. and the Parſon of d. came in Pro intereſſe ſus, 
and thereupon they pr ro Sentence, and tnat was plven againſt S. who now ſued a Probibition ; and 
the Queſtion was, If Within Such a Pariſh or Such a Pariſh be triable by the Law of the Land, or by 
the Law of the Church? Wray Ch. ] faid, It hath been taken, That it is triable by our Law. Fen- 
ner, The Pope has not diſtinguiſhed Pariſhes, but has ordained, That Tithes ſhall be paid within the 
Pariſh. 3 Le. 129. pl. 182. Trin. 28 Eliz. in B. R. Stranſham v. Collington. — S. C. Cro. Eliz. 228. 
pl. 17. 2 Prohibition was granted ; for the Bounds of the Pariſh are triable at Common Law. . 
The Bounds of Pariſhes, tho coming in Queſtion in a Spiritual Matter ſhall be tried in the Tempo- 
ral Court. This is a Maxim in which all the Books of Common Law are unanimous, tho' our Pro- 
vincial Conſtitutions expreſſly mention Limits Parochiarum, among the Matters, Que Mere ad Forum 
Eccleſiaſticum pertinere noſcuntur, and quæ non poſſunt ad Seculare Forum aliquatenus pertinere. 1 
Gibſ. Cod. 239. | | TR ONE | ; 
The Baſe why Bounds of Pariſhes are triable at Common Law, is becauſe the Preſcription is the 
Ground thereof ; Per Hale B And per tot. Cur. This is of Right, and not to be denied where 
grantable. 3 Keb. 286. Paſch. 2 Car. 2. B. R. in the Caſe of Brown and Bard v. Palfry. | a3 
But where Prohibition was pray 'd, becauſe the Bounds of 2 Vills in the Pariſh of A. came in Queſtion, 
the Prohibirion was deny'd by all the Court ; for tho' the Bounds of a Pariſh are not triable, the Bcund 
of a Vill in the ſame Pariſh are triable in the Ecclefiaſtical Court. Lev. 78. Mich. 14 Car. 2. C. B. Per. 
ler v. Valeman. | „C woos, gg „ 23 e . 


2. Ik à Vicar of 9 libells againſt another to avoid his Inſtitu- 
tion to the Church of D. which he ſuppoſes to be a Chapel of Eaſe 
appertaining ro his Vicarage, and the Detendant ſuggeſts, Thar D. is a 
Pariſh by itſelf, ＋ * 2 — — 3 nen 17 be 
kor they than n | Ounds o arih. lch. 14 
; 2 4 _ Adjudg'd for the Church of Oake/y 
and Clapham ; and yet there he alleg'd it, Subdole libellando. 

3. Ik the Queſtion be in Court Chriſttan, Whether a Church be a 
Parochial Church or bur a Chapel of Eaſe, d rohivitton lies. Tr. 
3 Ta. B. The Wardens of St. Sampſon 8 Cale of Cornwall. JI, 9 
Car. B. R. between Elie Vicar of Aiderburne in the County of Wilts 
and Cote. Prohibition granted, J being for the Vicar ; and Upon 


miſe, that he Berwick ; for tho this be tri | pet it q 


diction, and 
therein a Plea is pleaded whic 


E. 595. pl. 38. Mich. 39 & 40 Eliz. C B. in the Caſe of Somerſet v. Markham. 


Soc if Deviſee of Goods ſues for them in t 


Pl. 33. Caſus incerti Temporis. 


fencant ſays, That the Property of the Goods is bis; this Property ſhall be tried in the Spiritual Co 
yet it is a Temporal Thing. Kelw. 110.b. pl. 34. Caſus incerti Te 


r 


382 Prohibition. 
this, Jfue join d. whether they were ſeveral Pariſhes, and tried by 
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ge Bounds of 


| h 

„That he ts of the Pariſh and not of th I, a 1>rohibitto 
551 That h 157 og n 0 HE ede Ble n 
B. between the Fer of the Chapel of 3 /n in Corn⸗ 


© I other Pariſh, d JProhibition hall be granted ;: tor now the Bounds 


> of rhe Pariſh Tome in Qitieftion, Cr. 16 Ja; B. R. between Perg and 
A Probibiri- 6. Ika Suit be in the Conſiſtory of Ourhan tor Tithes of Land 
on wider lying in Berwick, no Prohtbition ſhall be granted upon a Surmile, 


by a bare Sur- That the Land lies in Amerton m the Kin 


Inge land, 
, ! be that the Parton ought 
6 oa for to have the Cithes thereof, Gr. xx Car. 45 bern 04:01 and 


de Park Kon. Per Curtam, After a Prohibition upon fuch Suggeſtton 
beet“ made, a Traverſe taken, That it does not lie in Amerton in the 


Lands in the Realm of Scotland, a Conſultation granted and it ſeems it was 
Pariſh of S. partly in reſpect to ſaid Realms of Scotlaiid and England in 
Yer 4 Point of State. e e 1 A, ona a 


Pleading in the Spiritual Court; for they there ſhall not be Laase⸗ of the Bounds of the Pariſh. By the 
Court. Noy 147. Philips v. Slacke, cites 5 H. 5. 10. 22 E. 4. 24. | e e. PT. 


. , AK a Man who has Land by Deſcent ſues another in the Eccle⸗ 
ſiaſtical Court tor calling him Baſtard, aÞrohlbition thall be granted; 


tor it tends to Temporal Diſinheritance. P. 3 Ja, B. K. Pet 


It a suit be 8. It a Man ſues tor a Legacy in the Spiritual Court agatnf an 
| br 1 Executor, und he there pleads, That he has not Aſſets but for Debts, 
tua | 


for a Marer If the Court diſallows this Plea, a Prohibition ſhall be granted, 
as x Palch. 15 Ja. B. R. between $/»g/e0 and #29. A Prohibition 
have Jarl granted according. n 

| h is triable at the Common Law, yet if they will os the Plea, they | 
Mall have Juriſdiction thereof, and try it; etherwiſe a Prohibition lies. Agreed per Curiam. Cro. 


If Goods are devis'd toB. as Son and Heir of A. and B. ſues the Executors in the Spiritual Court for the 


| Goods. and the Executors ſay, That B. is not Son and Heir of A. and thereupon they are at Iſſue; It was 


* That the Spiritual Court ſhall have Juriſdiction, becauſe it ;s dependent on the firft Matter; beſides 


. would otherwiſe be Remedileſs, for he cannot ſue for the Goods ſo devis'd in the Temporal Court. 
Kelw. 110. a. pl 33 Caſus incerti Temporis. | AL 09. BY i 8 


eviſce | he Spiritual Court, and the Executor pleads Ne Deviſa pas, i 
this ſhall be try d in the ſame Court; becauſe the principal Thing is merely Spiritual, and this Iflue de- 
pending upon the Principal, ſhall enſue the ſame Courſe, and be try 'd in the ſame Court. Kelw. 110. b. 
Fo it A. deviſes Goods to B and dies, and B. ſues in the Spiritual Court for the Goods, and the De- 
urt, and 
i mporis. Per Huſſey. $a 
So it the Parſon ſues in the Spiritual Court for a Mortuary, and Ge ue is taken upon the Property ; 
r ſo of al os, being upon the ſame Thing, they ſhall be tried by the Spiritual Court. Kelw. 110. b. 
Pl. 34. er U ey. | 5 ö ? — 1 vs « % . , "UP ; l : 
But if Teſtator deviſes Goods to B. and the Executors forge a new Will, in which there is no ſuck Deviſey 
the Action upon the Statute 1 H. 5. cap. 2. againſt the Executors, ſhall be in the King's Court, becauſe 


| the Suit is upon a Thing which merely coneerns his Court. Kelw. 110. b. pl. 33. Per Grantham. Per 


Caſus incerti Temporis. 


In a Suit for a Legacy in the Sfiritual Curt they were at Iſſue there upon 4 Point of Covin, as touching 


Matter there alleged, in Diſcharge of a Legacy ; Upon this a Prohibition was pray*d, and denied, and 
a Conſultation granted, becauſe they had Conuſance of the Principal, and therefore they haye Cauſe alſo there 
to determine of the Accefſery, being Covin, concerning the Legacy; It was adjudg'd for the Conſultation, _ 


and 


Prohibition GBS 


6 


and the Prohibition denied. 3 Bulſt. 314. Mich. 1 Car. B. R. in the Caſe ot Di | 
ae fie? 82 Wal 1 Fer B. R. in the Caſe ot Dickes and Uxor y. 

An Executor of an Executgy was ſu'd, who pleaded Rient inter Maines ; The Spiritual Court refuſed 
that Plea.; ypon which a Prohibition was awarded out of 1 R. Noy 77. Dixye v. Brown — 8 C. Palm. 
422. Paſch. 1 Car. B. R. S. C. and reported in almoſt the ſame Words, Lat. 114. by the Name 
of Watkins's Caſe. ——— 3 Bulſt. 14. Dickes v. Brown; S. C. But ſays, Thar the Prohibition was 
granted upon a Miſopening the Suggeſtion to the Court. And per Cur. we do here try Felly Adminiſter d 
or Not, by a Jury; they there try this Pex Teftes, and they have Canuſance thereof; But if the! „in 
their Proceedings, refuſe ſuch a Proof for Fully Adminiſtred in Diſcharge of the Party, which is allow: 
able at Common Lay, a Prohibition then is to be granted ; But here nothing is in this Suggeſtion, but 

bir oe there VE to 4 72 upon Fully Adminiſtred or Not, the which of itſelf is no Cauſe to have 
a Prohibition. — It they reſuſe to accept of the Plea of Plene Adminiſtravit, the Party ought to aeg“. 
becauſe they proceed othelwike than hop 2 Sid. 109. Tin. 1 , Car. 2. Anon: Y ougut,f0 appea 5 


9. Libel for not repairing Part of the Church-Wall, which by CH 
he was bound to do. A Prohibition was granted after Sentence; becauſs 
@ Cuſtom is not triable in that Court. Carth. 33; Patch. 1 W. & M. B. R 
Tyler v. Mantel, VV C 
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O00 In what Caſes they ſhall aur hove Juriſdiction for 
ee e e ee 


I. 
Wy fame Church, [ Un A. to be p elent 
Clerk is inſtituted 5 1 1 1 Len A 


Tr. 16 Ja, B. R. between $S2ri/0» and Halbe. Relplvea per Cu: 
klam, and a Preteen granted, but after the Prohibition was 


2. The Patron of a Benefice may. he ſued in the Eccleſiaſtical 2 Bulſt. 182. 


risdiction to puniſh the Party Pro ſalute Avimz, D. 11 Ja, B. K. Ch. J. gig, 
Sir Millan Baier s Cale. Reluu d. 1 


al + 


the * Right and Title of the. Renefice ine Qycſtian, den early 4 Probibiric is to he grafted; but net 
ENR RE SY SP: Bold * in Rage Ce ., 
S. P. 2 Le. 168. pl. 205. Paſch. 26 Eliz. C. B. in Gerard 's Caſe.—— 3 Ke. 98 pl. 140. S. C. 


3. Tf A. recovers in Quare-Impedit againſt the Ordinary and the In- Roll. Rep. 
as the A ER e Eero, in which the Judg-52- > 3 
ment is affirm'd, and a Writ to the Biſhops granted for A. upon which p an In. 
A. preſents his Clerk to the Biſhop bekore any n Of cumbent of a 
the firſt Jncumbent, and his Clerkis admitted and inerten. upon e -.- 
which the firſt Incumbent appeals to the Audience for a Super-Infticu- 4 7 | 


tion 


—ͤ— —— —— 


That Pleas 


ticle draw dd tollendum omne 


brd. Court ought not to examine the Rig 


584 Prohibition. 


ier Parts cf tion before that he was removed, a Prohibition ſhall be granted; for 
Greece, aud the firit Incumbent was removed in Law by the Judgment, tho he con: 


it as not 


+ own when tinued Incumbent de Facto till the laſt Jncumbent was preſented ; 


lber be was AND this laſt Inſtttution was by Force of the King's Writ, and there: 


alive or dead; fare nd Appeal may be from it. M. 12 Ja. B. R. between Ege. 
whereupo?. and ngen. AdJuUdg'D, and Prohibition granted. © 
tuted and inducted Afterwards the Procurators of P. libel'd againſt G. in the Eccleſiaſtical Court to 
try the Super-Inſtitution. It was juggeſted for a Prohibition, That after Induction the proc pace Court 
cannot try the Super-Inſtitution, and that &. was now in his firſt Fruits, and that therefore the Court may 
gram a Prohibition; And it was granted. Litt. Rep. 140. Mich. 4 Car. in the Exchequer. Pettie's 
Caſe. | : e ; EY OR | 


Prohibition. 4 If A. be inſtituted and inducted to a Church, and after he is 
The Plain- ſued in the High Commiſſion Court, becauſe one B. was inſtituted 
DW; and inducted before, and * after A. was ſuper-1niticured and inducted, 


"+ Fol 293. by which by the Canon Law he is an Intruder, and is ro be puniſhed i 


YR as an Intruder, T9 which A. anſwers, That he did not know that 
B. was inſtituted and inducted before him, by which he excuſes him 
aue belong ſelf of any Crime, a Prohibition ſhall be granted ; for they ſhall not 


to the Com. try which of them has the better Right alter f Inſticution and Inducti- 


mon Law, on, blit this ſhall be tried at the Common Law. But the Ordinary 


ard not to ma puniſh any ſuch Clerk, who procures himſelf to be ſuper-tnti- 


the Spiritual 


e ad tuted and inducted, knowing che Inſtitution and Induction ot another. 


char he was M. 16 Car, B. R. between Maddocks and Chival. Per Curiam, A 
inſtituted to Prohibition granted to the High Commiſſion Court. 


the Church | | | ws | 
of D. and the Defendant 1jbe!1*d in the Spiritual Court, That be himſelf «cas inſtituted to the ſaid Church, 


aud indudled before the Plaintiff, who had obtained a Super- Inſtitution upon him; which being ſcanda- 


lous to his Title, he /#'d there to ſet the Super-Inſtitution aſide, But the Spiritual Court proceeded not- 
withſtanding, and tho' the Induction belong to the Common Law; The Defendant pleaded, That he did 
not proſecute Contra Prohibitionem, but Pro Conſultatione habenda he demurr'd; And per Cur. He 
ought to have it; for tho' the Defendant was inducted, yet it doth not appear that the Plaintiff «was in- 
ducted, and ſo the Plea ſtands only upon the Super-Inftirution, which is proper for the Spiritual Court; 


But 22 it being ſhewn to the Court, that the Plaintiff was inducted alſo, the Conſultation was ſtay d, | 


that the Plaintiff might declare De novo upon his Inſtitution and Inducted. But upon the preſent Decla- 


ration the Prohibition cannot ſtand. 2 Lev. 125. Hill. 26 & 27 Car. 2. B. R. Monday v. Porton. 


+ Where the firſt Incumbent comes in by Simony, there can be no Super- Inſtitution; for in ſuch Caſe 
the Church is void De jure & De Facto, and they cannot meddle with the Inſtitution; but with the Si- 


mony they may. Per Cur. Litt. Rep. 176. Mich. 4 Car. C. B. in the Caſe of Stevens v. Cripps. And 


per Williams J. Matter of Induction and the Validity thereof is determinable at Common Law, and not 


in their Court; and the whole Court agreed with him, and a Prohibition was granted. Bulſt. 179. 9 
% ͤ e 4 


Wha..." 5. Tf the Parſon of B. takes a ſecond Benefice within the Statute 


the Spiritual yithout Piſpenſation, by which the firſt Benefice is vom, which is 
deny Ar. of the JPatronage of the King, and after Ad Uberiorem Cautelam æ 


] Dubium, he obrains a new Preſentment of the 
the Right King, and upon this requires the Biſhop to adniit, and ſuper-nſti- 


Stehe Bene. te him, the Biſhop takes Time to be adviſed, and in che mean 
fe imo Time the King preſents 38 who is inſtituted and inducted. And 


Queſtion, a after the firſt Parſon ſues the Biſhop tor Injuſtice in the Spiritual 
Prohibition Court; a Prohibition ſhall be granted; for thoſe of the Spiritual 
hb. oe ht of Preſentations. M. 3 Jia, 
5 Bold. 183. B. Williams Cale adjudged, and Conſultation denied, 


in Sir Wu: 
liam Boier's Caſe. And ſee the Notes upon pl. 4. 


6. Jfa Man ſues in the Court Chriſtian to Have Account for the 
Profits of a Benefice, a Prohibition lies, becauſe this belongs to the 
Common Law. H. 3. Ja. B. adjudged, | 
J. Bur if the Suit be there for the Profits taken in Time of Sequeſ- 

tration, no Prohibition lies. D. 3 Ja. B. adjudged, — 


8. Tf 


Prohibition. > 


8. Ik two Churches ate united by Patron, Ordinary, and the 
by the Statute of 37 H. 8. upon a Surmiſe har the 2 os box Os 
diſtant more than a Mile the one from the other, and after the Pa- 
riſhioners are ſued in the Spiritual Court to come to che one Church, 
a Prohibition lies upon a Surmiſe, that the Churches are diſtant more 


than a Mile the one from the other. Mich. 10 Car. B. N. betwee 

Dobſon und Sir Robert Mordaunt, A Rule for a Prohibition granted; 
the Churches united were Nellesborough and Walten Devell in the 
County of Warwick. But atter 19. 11 Car. B. B. The Prohibi⸗ 
tion denied, becauſe there was not any Suit depending againſt the 
. i nor any other Suit in the Spiritual Court to be pro- 

9. It the Parſon libels in the Spiritual Court for a Modus Deci- See (F) pl. 
mandi, if the Detendanr 1 that he has miſtaken the Modus, and 7. (Q) pl. -. 
ſhews another Modus, he ſhall have a Probition, becauſe they ſhall 5% gell. 


not try the Modus by which his Inheritance ſhall be bound. And an Rep 419. 
Ufage for 10 Years is good Cuſtom by the Spiritual Law; and if this according 


ſhall be ſuffered, they will defeat the Temporal Court of all Juris: . And 
diction. My Reports. 14 Ja. &9/in and Harden adjudged, 55 Ch. J. fi 
3 | |  _ ..._ that the Spi- 
ritual 1 had Juriſdiction of the Matter, by Reaſon of their having miſtaken the 16 
S. C. 1 Dan s 50 5 | 5 
A Farfon libell'd for the 1oth Shock, and alleg'd it to be the Cuſtom Time out of Mind, to ſet the 
Corn out in that Manner. The Pariſhicner ſuggeſted that the Cuſtom was to ſet out the 1oth Sheaf and 
not the roth Shock; and that tho' he had alleg'd this, they had refus'd the Plea. A Prohibition wag 
granted, and afterwards a Conſultation was denied. The Court agreed that a Modus Decimandi was 
luable for in the Spiritual Court, but when it is denied they ought to ſurceaſe. Whitlock J. ſaid, that 
here is no Title made for a Conſultation, but yet he thought it good enough in this Caſe, becaule the 
| Right of the Tithes is not denied, but the Manner of ſetting forth; that they vary not upon the odo Deci- 
mandi, but upon the Modo Exponendi ; but the other Juſtices ſaid nothing to this Point. Palm. 4.425. 
Paſch. 2 Car. B. R. Steward's Caſe. eee | 8 


10. It a Man preſents to the Biſhop, and upon Refuſal ſues to the Mo. 861. pl. 5 
Archbiſhop, who after Monition, Citation and Default of the Biſhop, 88. 8. Ci, 
admits and inſtitutes the Incumbent, upon which he ts alſo inducted, . ng ly, : 


and after the Biſhop ſues his Double Quarrel, appealing from the ſaid of Kowth 


the Biſhop to certify concerning the Inſtitution. 


Sentence to the Delegates, to annul the Admiſiton and Jnſtitution, 7 
A Prohibition ſhall be granted, becauſe after Jnduction the Admiſ- e Cheer, 
ſion and Inſtitution ought not to be drawn in Queſtion in the Spirt- That ik the 
tual Conrt. M. 12 Ja, B. between Str 27 mothy Hutton und the B.- Juſtices ſee 
fp, Cheſter. Per Cutiam. Þ 27 542568 _ Cauſe, they 


| | e may write to 
S. C. accordingly. Hob. 15. where the Sug- 
geſtion to avoid the Inſtitution was, that it was made without Warrant, it being made by the Archbiſhop 
at London, he being there in Parliament- time, and ſo being made out of the Dioceſs was a Nullity, 
But it was held, That the Induction being a Temporal Act, was not to be avoided but by a Quare Im- 
pedit, or the like at Common Lay, And tho' the King ſignified his Pleaſure by ſeveral to have a 
_ Conſultation granted, yet they anſwered that they could not do it by the Law, and ſo after many 
Meſſages the Matter ſtood. Ep een WO e eee, A. et bats ett 


11, Ik upon a Reſignation of the Jncumbent, another be preſented 
and inſtitured, and after he who reſign'd libels in the Eccieflaſtical 
Court againſt the new Incumbent, Fe ig f that he did not reſign, 
and after makes a Leaſe upon which Jflue is joined, whether he was REA 
 Þarſon at the Time of the Leaſe made to try the Title, pet no Dro- 8 
hibition ſhall be granted, becauſe the Queſtion there is * only upon . de 1 
the Reſignation, which properly appertains to the-Eccleliaſtical 
Court. Mich. 10 Ja. B. 442»kz0/Ps Caſe. Per CUtia mn. 
12. If a Man pending a Quare Impedir Tibels in the Spiritual Court RT PL — 
to avoid the Inſtitution of the Clerk of the ſame Church atter he is in- 4 t iche 
ducted, A Probation ſhall be granted; for otherwiſe they will pre- Quare Im- 
vent the Quare Impedit. Py: 14 Ja. B. R. between * 2 pedit was 
— 5 | amber= . 
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586 Prohibition. | 
inflirured Chamberlain, {0 held by Dodderidge; and be laid that this had been | 
ad indut- ſo adjudged diverſe Times in Bank. | 


ed pending 

the Aatles The Plaintiff in the Quare Impedit ſued in the Spiritual Court to remove him; but upon 
Suggeſtion that the Defendant was inducted, a Prohibition was granted. Lat. 205. Oliver v. Huſſey.— 
Pending a jure Patronatus, the Biſhop admitted one of the Preſentees; whereupon the Patron of the 
other Preſentee libell'd in the Spiritual Court ; bur a Prohibition was granted, and a Conſultation after- 


wards denied. 2 Le. 168. pl. 205. Paſch. 26 Eliz. C. B. Gerard's Cale.———; Le. 98. pl. 140. S. C. 


S P. But if 13. So ſhall it be if after Induction, where no Quare Impedit is pend- 
esp ing, if the Suit be there to avoid the Jnſtitution, a jrovivition ſail 
I:&irtion be Franted; for by the Jnduction it is become Temporal, which draws 
had been be- the Spiritualty to it; for * if they avoid the Inſtitution, they ſhall 
fore the In- old by Coniequence the Induction. Contra 14 Ja. B. R. be⸗ 
dn 5 tween Fiſher and Chamberlaine, d Drohibition denied for the Church of 
mould be Clapham. | | OE 
ranted. Sid. EO | 

rin, 10 Car. 2. B. R. in Caſe of Offley v. Beſt 
the Induction is not good, Hob. 15. in Hutton's Caſe. 

The Induction is Temporal, and the Spiritual Court cannot fruftrate it; and tho” they ſhould give 


* S. P. For if the Inſtitution was not good, 


Sentence againſt the Induction, yet it remains good. Per Richardſon, quod fuit conceſſum. And per 


Cur. They cannot meddle with the Inſtitution after Induction. And by 3 J. A Prohibition may be 
granted, tho no Suit was depending here, and tho' the Induction was utterly void, fas in Caſe of Si- 
mony, as the principal Caſe was} as well as where a Church was lawfully full before. And Prohibition 

was granted Niſi Cauſa. Litt. Rep. 165. Mich. 4 Car. C. B. Stevens v. Cripps. 


8p. Lit. 14. If J preſent my Clerk, and he is admitted and inſtituted, and 


Corn before Induction a Cavear is enter'd by d Stranger in the Spiritual 


Cafe of Ste. Court, that he ſhall not be inducted, and thereupon an Inhibicion 
vens v is granted to the Archdeacon, that he ſhall not induct him. In thts 
Cripps, Cale a Prohibition ſhall be granted, becauſe when he is inſtituted he 
has an Inception to the Lay Fee, and the Church ts full againſt all, 
except the King ; and if this ſhall be ſuffered, all Trials by Quare 
Inmpedit ſhall be ouſted, D. 14 Ja. B. Prohibition granted. 


If the Ang 15, If à Biſhop collates, pretending a Lapſe, and thereupon the 
_ collates, or Patron preſents, and in a Quare Impedir recovers, and has a \V rit to the 


recovers the 


Collaths to Biſhop, and before his Preſentee has Inſtitution ſealed, the Archbiſhop 


any Prebend, ſends an Inhibition that he ſhall not be inſtituted, and thereupon Sen- 
and his Clerk rence is woes in the Arches that he ſhall not be inſtituted, a rohibi- 
l 


i: adnirted, tion ſhall be granted upon this; for they ſhall not try again that 


2 which is before tried at Common Law, and draw in Queſtton the 

Clerk echo is Recovery; for otherwiſe Recoveries at Common Law would be of 

dex ſues in little Force. P. 4 Ja. B. R. between Fletcher and Boker, per 

che opiritual Curtam. 1 | Sins 8 
urt dy 8 


| Appeal &c. by which the Title of the Collation may come in Debate, the King ſhall have a Prohibi- 


tion. And if the King recovers his Collation or Preſentation to any Church, and after Execution is 


diſturb'd by Appeals &c. Or if the King's Clerk 1 Induction is vex d by Appeals &c. then the Kin 


ſhall have a Writ directed to all Sheriffs &c. to take and arreſt the Bodies of thoſe who make ſuch Im- 
pediments to diſturb the Execution of the Judgment, or of ſuch Preſentations or Collations made by the 
King; and alſo ſhall have a Prohibition to the Biſhops &c. And alſo the King may ſue ſuch Prohibi- 
tion to the Party himſelf who ſues ſuch Appeals &c. that they do not ſue ſuch, or permit ſuch Appeals 

&c. to be. F. N. B. 42 (M) 43 (N) e | | 


If the King recovers his Preſentment to a Church, and has a ITrit to the | Biſhop &c. to remore the 


others Incumbent, for which the [zcambent ſues an Appeal in the Archbiſhop's Court &c. by Reaſon 


| whereof the Archbiſbop ſends a Prohibition that he do not admit the King's Clerk pending the Appeal &c. 


the King ſhall have a Writ to the Archbiſhop and his Officers to take off his Inhibition, and that they 
do nothing, nor ſuffer any Thing to be done in Derogation of the King's Right, and ſhall have another 
Writ againſt the Incumbent, that he follow not ſuch Appeals &c. And alſo the King may have an At- 
tachment directed unto the Sherift againſt ſuch Incumbent, if he go on there after ſuch Prohibition di- 
rected unto him. F. N B. 43. (A.) . 1 | 


And it appears by the Regiſter, that another common Perſon who recovers his Preſentment, or has 
Title to prefent, ſhall have ſuch Writs of Prohibition unto the, Spiritual Judges, or the Party, that 


they ſhall not * or purſue ſuch Appeals &c. and alſo Attachment againſt them if they do & 
F. N. B. 43. (B.) | 1 | | N | 8 


And 


Prohibition. 588 — 
And if the King recovers his Preſentment, and has a Writ unto the Biſhop, and his Clerk is inſtitut- 
ed and inducted, if the Biſhop, at the Suit of others, hath Provocations or other Inſtruments to cite the 
King's Incumbent to the Court of Rome &c. the King ſhall have a Prohibition to the Biſhop, and an 
Attachment upon it, if &c. And it ſeems that the King ſhall have a Prohibition «vithout any Recovery 
had before, if his Preſentee be inſtituted &c. And / it ſeems a common. Perſon ſhall have and ſue ſuch a 
Prohibition, when the Suit is to try the Title of the Preſentment or Collation, yet the Writs in the Regiſter 
are and ſpeak ofa Recovery. F. N. B. 43. (C.) Py 


16, Ik @ Patron preſents A. his Clerk to his Church, and the Bi- 
ſhop delays him for Examination for more than to Months, whereas by 
the late Canons he ought not to delay him for more than a Month, 
whereupon A. tearing that Lapſe will incur ſues a Duplex Querela, in 
the Court of Audience, thereby co inhibir che Biſhop to preſent, and 
after the 6 Months the Court of Audience gives Judgment tor him, ann 
alter the Biſhop, notwithſtanding this, collates by Lapſe; and there- 
upon in the Court ok B. N. pri 4 a Prohibition to the Court of 
audlence. The Prohibition ſhall be granted ; for now if it be a 
Läple, the Eccleſiaſtical Law will not remove him, the Church be⸗ 
ing ttill. And ik the Biſhop be a Oiſturber, then his Clerk ſhall be 
removed, notwithſtanding the J lenarty by s Months before the Writ 
purchas d; for Collation without Title does not make an Uſurpa- 

tion; and theretore Quacunque via data, it does not appertain ta 
the Eccleſtaſtical Law to proceed in the Ouplex Querela. Tr. 3 Ja. 
B. R. between Palmer and Smith, Prohibition granted, and Con- 
hann ©. 5” VV 
17. The Detendant ſ#gge/ed for a Prohibition to a Libel for Defama- 
tion in the Arches, that he is an Inhabitant within the Dioceſs of London, 
and fo the Proſecution is contra formam Statuti 23 H. 8. cap. 9. it was ar- 
gued againſt the Prohibition, that it ought nor to go, becauſe there had 
been a Composition between the Biſhop of London and the Archbiſhop for this 
juriſdiction; and for that Reaſon the Archbithop doth nor viſit in the 

Dioceſs of London, and that ſo is Gobbet's Cafe Cro. Car. 339. Bur per 
Keeling J. the Dioceſs of London is not within the Juriſdiction of the 
Arches, but the Archbiſhop hath a peculiar Juriſdiction there, conſiſt- 
ing of 14 Pariſhes. And Twiſden J. ſaid that the Compr/ition between 
the Ordinaries cannot prejudice the People for whoſe Benefit that Statute 
was made; and the Reaſon in Gobbett's Caſe is not good; for the Bi- 
ſhop of London cannot agree that the Archbiſhop ſhall nor viſit. The 
Court was divided. Raym. 91. Hill. 15 & 16 Car. 2. B. R. Ford v. 

„„ EE; 1 FV . 

18. A Citizen of Briſtol had a Country Houſe, and frequently received 
the Sacrameitt in the Pariſh Church in the Country, likewiſe he received it 
trequently in the Cathedral Church in Briſtol, ut not in his own Pariſh 
Church in Briſtol; tor which Cauſe he was cited into the Eceleſiaſtical 
Court, and admonithed ; and afterwards for not obeying and receiving 
in his Pariſh Church, according to the Monition, he was excommuni- 
cCated, tho? one of the Surrogates of the Court bur the Sunday before hat 
wich his own Hand given him the Sacrament; and tho' he there pleaded 
| this, and likewiſe his receiving in the Country at his own Pariſh there; 
they would nor allow it; upon this Matter appearing to the Court, a 
Prohibition was awarded. Skin. 101. Hill. 35 Car. 2. B. R. Anon. 
109. A Woman was libell'd againſt in the Spiritual Court for IncontiC- 
nency with a Man ſince dead. It was ſuggeſted tor a Prohibition, that the, 
Man was her Husband: And now the Spiritual Court could nor examine 
Whether he had been her Husband or not, becauſe that would tend to 
laſtardixe the Children, and diflolve the Marriage alrer Death of Party. 
Holt ſaid, If there were a Marriage de facto, tho illegal, yet they hall 
not libel to avoid it after Husband's Death; but if there was none, the 
Death of the Man ought not to protect her from a Proſecution for her 
Whoredom. 12 Mod. 419. Mich. 12 W. 3. Anon. 3 ay [ 
— ae ee £5 | 20. One 
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588 Prohibition. 
$5 where A. 20. One having 2 Wives died, and one of them libelled againſt the 
you by B. other for Jactitation of Marriage; And ſhe ſuggeſted, That it was to a- 
3 void her Marriage, and a Prohibition granted, per Holt Ch. J. 12 Mod. 


and takes L. 432. Mich. 12 W. 3. In the Caſe of Hemming v. Price. — cites 7 Co. 
to Wife, by 43. b. 44. a. Kenn's Caſe, — Sty. 10. 


whom he has 1 

Iſſue, and dies; after his Death, the former ſues the 2d Wife to avoid the Marriage, and held it could 
not be, becauſe the Husband was dead. Per Holt Ch: J. 12 Mod. 432. in the Caſe of Hemming v. 
Price. — Cites Ed 4. Fitz. Conſultation, pl. 5. 


Vent. 3. 21. A Libel was by a Biſhop for a Penſion. It was ſuggeſted for a Pro- 
8 BR. hibition, That he ſued 49% 30 own Commiſſary, and ſo would be Judge 
The Biſhop in his own Cauſe: But a Prohibition was denied; For per Holt Ch. J. 
of Lincoln v. and Eyre J. a Suit lies before a Chancellor in ſuch Caſe, like the Caſe in 
Smith, Dyer, where the Lord ſued before his Steward. Comb. 131. 1 W. & M. 


B. R. Anon, 


e ** * —_— I 


— 


* As to De- 
famations 


dererminable (N) Y hat ſhall be ſaid a * Defamation Spiritual to main- 


mu tain a Suit in the Eccleſiaſtical Court. 
yu — og 33 | . | GELS | 
at ſuc Dy, VNN | | f 
Defamation 1. E giſter fol. 54. b. Title Contultatio. Conſultation granted . 
__ 4 b to proceed in Court Chriſtian In Cauſa Detamarionis, videlicet 
ave n as well for the Crime of as alſo becauſe the Jurildiction 
dents. Iſt, 8 


ot the Spiritual Court per Tumultum & rixas Executionesque + ſuas 
+ Fol. 295. in hac Parte debite faciendas nequiter impedivit, ex Officio ad Anime 
H ſuæ Correctionem proceſſit. 8 e 


cern Matter | | 1 | 7 3 
merely of Eccleſiaſtical Cognizance ; as for calling the Plaintiff Heretick, Adulterer, Schiſmatick &c. 
2dly, It muſt concern Matter merely Spiritual only ; for if it relates to any Thing determinable at Common 
Law, the Eccleſiaſtical Judge ſhall not have Cognizance thereof. 3dly, Tho the Defamation be merely 
and only Spiritual, yet the Perſon defam'd cannot ſue there for Amends or Damages, but the Suit og bt 
to be only to puniſh the Sin & Pro ſalute Anime. 4 Rep. 20. pl. 17 Trin. 25 Eliz. B. R. Palmer v. 
Thorpe. — S.P. 2 Inſt. 492, 493. — F. N. B. 51. (I) in the new Notes there. (a) cites 22 E. g. 10. 
& 2E. 4. 10. that the Offence in this Caſe ought to be merely Spiritual. | | STR 


Roll. Rep. 2, If a Man libels in the Spiritual Court againſt another for ſay- 
BL: Pl. 44: ing that he was a Witch, or the Son of a Witch, tho no Action lies 
That a 2 for this at Common Law, yet no Prohibition cher be granted; for 
hibition was Perhaps he may have ſome Spiritual JIrejudice thereby, if he be the 

| . — and Son of a Witch, As that he cannot be a Prieſt, or itch like; (For it 

_ afterwards a ſeems all the Force of the Words conſiſts in the laſf Words, they 


Conſultation, 18 | : 
for the Rea. being (poke in the Disjunctive. My Reports 14. Ja. B. adjudged. 
ſons here | pos 5 | | | | 
mentioned... Mo. 906, pl. 1263. Trin. 29 Eliz, Porrice v. Smith, a Prohibition was granted 
to a Libel for calling one Witch; And afterwards a Conſultation, becauſe an Action does not lie for it 
at Common Law, unleſs where Death enſues. But the Book ſays Quzre now fince the Statute of 1 Jac. 
for it has been adjudg'd, That an Action upon the Caſe lies ſince that Statute.—4q Le. 92. pl. 190. S. C. 
where the Words are Venefcam, Sortilegam & Incantatricem Demoniorum. And after a Prohibition a 
Conſultation was awarded; And it was held there, That to call one Witch Generally an Action lies not 
in our Law, as has been adjudg'd. But to ſay, She hath bewitch'd ſuch one, an Action lies. And per 
Wray, Witchcraft, which is made Felony by any Statute, is not puniſhable by the Eccleſiaſtical Law; 
but in Caſe of Slander upon ſuch a Witchcraft, ſuch flandrous Words are of Eccleſiaſtical Juriſdiction; 
And for Witchcraft, which is not Felony, the Eccleſiaſtical Court ſhall puniſh the Party; And after- 
wards, in the principal Caſe, a Conſultation was awarded. 5 . " 
Error of a Judgment in C. B. in an Action for Words (viz.) She is a Baud, and has bewitch'd him by 
Witchcraft and 581 7 It was held by Jones & Croke J. that the Action well lies for the laſt Words, 
(And has bewitch'd him &c. ) but for the firſt Words twas doubted ; wherefore cæteris Abſentibus a Rule 
was given, That Judgment ſhould be affirm'd. Cro. C. 261. pl. 5. Trin. 8 Car. Hix v. Hollingſhed. 


2 mou 3. Ik a Man libel lu the Eccleſiaſtical Court againſt another for 
ela to de  {aytng certain Words of him, which would maintain an Action of. the 
ale 


Caſe at Common Law, d Prohibition lies. H. 4. Ja. B. R. Turnaiu no certain | 
and Thorn, per Cur, M. 38, 39. El. B. N. between Baer and Bart- _ wh 
leit adhudged. PPC o»¾5—55 27 Og 
; ing violent 


| WES. | that of lay- 

Hands on a Parſon, and of a Penſion by Preſcription &c. 3. Lev. 15, Cranden v, Walden. 

Jones g. thought theſe Differences ought to be obſerved, viz, V here à Man calls a Woman Whore, 
or ſuch like Slander, for which a Suit Jies in the Eccleſiaſtical Court againſt the Party, (if the Thing be true) 
there no Prohibition ſhall be granted; but <vhere no Suit lies for the Principal in the Spiritual Court, but the 
Slander is puniſhable at Common Law, as for calling a Man Thief, Traitor &c. there jf the Suit is in the Spi- 
ritual Court, a Prohibition lies. But if the Slander be ſuch as hinders her Marriage, the may fue either 
in the Spiritual Court or at Common Law. So if Words are ſpoke, which are only Word 5 of Reproach; 
Action lies not at Lay, neither do they concern any Thing whereof/the Spiritual Court has Connſance, 


therefore for ſuch a Prohibition lies, as Knave, Drunkard &c. Quære de ceo. The « Zhief J. agreed to 


® 


this, but the other Juſtices ſaid nothing. Jo. 246. pl. 5. Trin. 7 Car. B. R. Anon. 


4. So if only the Words which are proper for the juriſdiction of the The Words 
Eccleſiaſtical Court are put in the Libel, and which would not main⸗ wuſt be taken 


together and 


tain an Action at Common Law by themlelves,. pet upon Suggettion ait ren be 
to the Temporal Court ot che Reidue of the Words, by which they Gli. Per - 
would maintain an Action at Common Law, à Prohibition lies. M. 38, Holt. Farr. 
39. El. between Butler and Bartlet d djudge m. 
anlwers, Thou lieſt; if the arſon ſues A. in the Eccleſtaſfical Court 272; 28 in 
for giving hum the Lie, a, J2rohibitton lies ; becauſe the Reaſon why bree 
he gave him the Lye was not Spiritual, but Depending upon a Tem- Commort + 
poral Thing precedent. M. 7. Ja. B. between $:mpſon and Waters. Law againſt 
WWHEAk EE 90 Sh RG MOOS, un} body of 
where the Words ſpoke by him are, viz. Thou art drunk, and I never held up my Hand at the-Bar as 
thou haſt done. — Libel was for ſaying, You lie like a knaviſh Perſon, and you brought one to ſwear and 
forſeuear. A Prohibition was deny'd ; for they are Irreverend Wards, and the Spiritual Court only can 
| puniſh them Pro Reformatione Morum. Litt. Rep. 217: Mich. z Car. C. B. Proctor v. Barley. ö 


6 Ik a Clergyman be a Bailiff of the Manor of J. S, and he op⸗ One ſaid toa 
preſſes the Tenants ofthe Manor, and one of the Tenants ſays to Gs Sei: 
him, Thou art a Knave, and fitter to wear a White Cloak than a Black; py ul n _ 


ik the Clergyman ſues him for theſe Words in Court Chriſtian, a / ode 
_ Prohibition ſhall be granted. B. R.  _ adjudged, ade fie; 
cited M. 7. Ja, B. | ES EG in £ Mord the 
Clerk ſu'd him in the Spiritual Conrt, but a Prohibition was awarded. Arg. Godb. 447. pl. 514. in the 
Caſe of Hye v. Dr. W ells. — cites. Trin. 42 Eliz. Lovegrove v. Brcwens. ee | 


7. Tf a Pan ſays of J. S. he is a Railer and Sower of Sedition a- S. C. Hob. 
mong his Neighbours, he cafmot be ſued for theſe Words in the Ec- Smith, 13. 
lleſiaſtical Court, becauſe they are not in any refpect Spiritual, nor Pannel. 
trench to any Spiritual Defamation, but are merely temporal, For the = 
Mich. 16 Ja. B. Pannel and Smith reſolved, and a Prohibition Cauſe be- 
JJ. (8 V! >> apo 
it were in the Church, or the like. Het. 132. S. C. & P. or unleſs it were any ways tending to the 
Eccleſiaſtical Rites. RE TOR On ITEIOCS a rn Tonk. y ON 


8. Ik a Yan calls a Piniſter Knare, he may be ſited for this in the But Mich, 
Eccleſiaſtical Court, and no Prohibition ſhall be granted. P. 7 Ja, 572, 
B. Þer- Toke, © D _hibition Niſt 
| 3 i 3 3 5 &c. was 
granted to a Libel for calling a Parſon Knave. Sid. 393. pl. 26. Mich. 20 Car. 2. B R. Anon. 
8 2. Anon. ſeems to be S. C. and the Prohibition was granted, becauſe it did not appear to relate to 
any Thing concerning his Function. —— S P. 12 Mod. 104. Mic h. 8 W. 3. Nel on v. Hawkins (Dean of 
Chicheſter.) —— And Twiſden I. ſaid, That it was adjudg'd about 61 Eliz. That a Prohibition 
ſhould be granted to a Libel for ſaying, Sir Prieſt, you- are a Anave. Sid. 393. pl. 26.— S. C. cited Vent. 
2. in 8. C,—— So where the Prior of L. libelled againſt R and L. for calling the Prior Churlſon, rotten. 
Cpuri, and canker d Churl, a Prohibition was granted; for the Words concerned no Spiritual Matter, and 
therefore he could not ſue for them in the Eccleſiaſtical Court, neither could he have any Action for 
them at the Common Law. 2 Inſt. 493. SST AED 


K N 5 S 


oo - Prohibition. BE 


Son Prohibition was granted to a Suit by a Parſon for ae, arg Fool, Aſs, and Gogfe, for th 
merely Words of Hear, and do not touch him in his Profeſſion. 2 
man v. Kingerby.— 3 Keb. 28. pl. 49. „ N . X | 

- But where the Words ſpoken of a Clergyman were (viz.) Thou art, or you are, a pitiful pimping Raſcal. 
It was ſuggeſted for a Prohibition, That the Words were ſpoken in Paſſion, he being provoked by the 
Parſon, who ſaid, He was a Beggars and was going to run his Coumry, arid was uſed to ſteal his Neigh. 
bours Ducks &. and that ke had alleg'd. this Matter in the Spiruual Court, but it was refuſed. A Con- 
ſultation was gramed yupon'Debate. Lutw. 1053, Paſch. 10 W. 3. Osborne v. Poole. | 


do where a 9. If a Man ſays, That he will not hear Sermons made by thoſe 
33 who are made Miniſters by Biſhops, he map be ſued for this in Court 

bition to the Chriſtian, and no Prohibition ihall be granted. I. 7 Ja. B. per 

Spiritual Cut. adjudged. e ö 5 x þ 

Court, the 5 | 5 VV VVV 

Plaintiff being proſecuted there, for ſaying, He would not be of the Communion of the Church of England «fa 

aby Conſideration, for br believed if he was he ſhould be damn u; And the Reaſon offered for the Prohibition 

was, Becauſe the Libel was for a Sauen e. the Common -Prayer Book, whereas this was not ſuch an 

Offence The Court was of Opinion, t tho tis not an Offence againſt the Common - Prayer Boek, yet 

*tis certainly of Spiritual Cognizance, therefore the Prohibition was denied. 8 Mod. 338. Mich. 11 
Geo. 1725. Sweetnam v. Archer. 1 JJFFFTTCCCC000 CEL SIDITTT ge 


A Libel was 10. Ira Man ſays of a Feme Covert, She will be 2 meddling with 
Works She 2 T5 ing, he map be fued for it in the Eccleſiaſtical Court, and no 


3 


—— 


ey are 
v. 49. Patch. 24 Car. 2. B R. New. 


Sill un Tai Prohibition ſhaſl be granted, becauſe this is a Spiritual Oetama⸗ 
zo Ti with ; Fon M. 9 Ja, B. Per Eur. Prohibition deniexg. 
any. Jan, int i- 


mating that ſhe would be naught with any Man. But a Prohibition was granted, becauſe they are idle 

Words, and not puniſhable in the Spiritual Court. Het. 167. Paſch 7 Car. C. B. Crompton v. Waterford 
— Litt, Rep. 36 5. Anon. but is S. C. and reported exactly the ſame, only that the one is in French and 

the other in Engliſh, an ne | 3 Mes | 


1 ls not an 11. Jfa Man ſays of another, That he keeps a Bawdy-Houſe, and 
Eigene pu- ls (ted tor this in the Spiritual Court, tho he may have Action at 
Ene: Common Law, pet theSpiritual Law has a Concurrent Jurtldicrion 


only On 271). 8, 14. b. per Fitzherbert. 
uſiom 0 55 INS Oo cunt bg | | 
Len and ſo the Action ſhould have been in the Spiritual Court. Cro. El. 643. Anon. Theſe 
| Words are actionable, . becauſe the Party may be indicted for it. Per Gur. Palm. 379. Trin. 21 Jac; 
B. R. in an Anonymous Caſe. . | V . 
D. ſued T. in the Spiritual Court, becauſe tho' ſhe was of good Fame, and kept a Victualling-Houſe 
in good Order, yet the ſaid T. had publiſhed, That D. kept an Heuſe of Bawdry. T. now brought a 
Prohibition, and well; Per Cur. For D. might have had an Action for that at the Common Law; efpe- 
_ cially where ſhe kept a Victualling Houſe as her Trade. And the Juſtices ſaid, That the Keeping a Bro- 
thel-Houſe is inquirable in the Leet, and ſoa Temporal Offence; And fo was the Opinion of the Court 
T. 7 Car. B. R. Mrs. F olland's Caſe. Noy 117. Thorne v. Alice Durham, 1 5 
Libel was in the Spiritual Court for calling a Woman bore; and ſaying, That ſhe kept a Bawdy-Houſe, 
und after Sentence Prohibition was moved for; and urged contra, That they ſhould have alleged below, 
That the Words were ſpoke at one and the ſame Time, and then they might be prohibited; but now 
that they have Juriſdiction below for ans a Woman ¶ bore, and that was all they gave Sentence for, 
they would not grant a Prohibition. 12 Mod. 236. Mich. 10 W.3 Anon, „ 


D . Ia Man ſays of another that he is the Pander of J. S he may 

bee ſuedinthe Eccleſiaſtical Court; becauſe the Signification of this | 
FN Noy Word ts well known, and it ſounds to a Spiritual Dekamation. Y. 
85.— 8. C. 2, Car, Lewes & y, per Dodderidge and Jones contra hit 

Lat. 155. — lock. e * 0 ä 

S. C. cited | | 

Mar. 66. in pl. 103. 


Jo 246, S. P. 13. Tfa Man days to another, Thou art a Bawd, a filthy Bawd, 
3 and a Common Bawd, and for this he is {tied in Court Chriſtian, no 
S. C. Trin. 28 lies, becauſe he cannot be indicted tor this, it it be true, 
Car. B. R. Decaule he did not ſay, That he kept a Bawdy-Houſe, which would be 
And there -preſentable in a Leet. Mich. Car. between H/ſuſbed and Is 


8 1 


Per Cur. Conſultation granted after Prohlbttton. Mich. by Jones J. 
8 Car. B. N. between Jes and Glover. Prohibition was denied r Calling 
where it was lald, he was a Bawd, and would die ſo. 8 8 


Suit ies ei- 

Ty | | PWW | ther in the 
Spiritual Court or at Common Law, and Prohibition does not lie, for the has an Election to ſue in either 
and took a Diverſity between ſuch Words and Words of Reproac h, as Knave, Drunkard &c, To which 
18 r but . * ſald nothing. Wa FOO on BE . 

Libel was for laying, Þ hou art a Bawd, and there were two Couple 1 pen one. Bed in thy Houſe. The Court 
faid, That the Words, Thou art a Bawd, is a Thing Spiritual, 8 CTA r.0 Prohibition ſhall be 
granted thereupon. Palm. 379. Trin. 21 Jac, B. R. Anon. 3 5 

Libel was for ſaying, Thox art an Old Baud; and thereupon, a Prohibition was granted. But it was 


moved for a Conſultation, for that it had been 4 oy bo I ; * That for ſaying; Thou art a Baud, no 
al 


Action lay at Cominon Law; but otherwiſe, if he 


7 ſaid, Thou keepeſt a Pacudy- Houſe. Where- 
upon a Conſultation was granted. Palm. 521. Hill. 3 Car. B. R. Roberts v. — 4 The fame 
Diverſity was taken per Cur Palm. 379. Trin. 21 Car. B. R. in an Anonymous Caſe.— Same Diffe- 
rence Cro. C. 229. Mich. 7 Car. B. K. in Folinſhead's Caſe ; where the Words were, Thou art a Bacvd, 
and I will prove thee a Bawd ; and becauſe no Action lay at Common Law, a Prohibition was deny d. 
A Prohibition was moved for to the Spiritual Court upon a Libel there for calling the Plaintiff a 
Batud. But the Court, after Argument and Time taken to conſider thereof, reſolv'd, That a Prohibi- 


tion did not lie, becauſe the Word is not actionable at Common Law. Mich 12 Geo. 2. B R. Locky v. 


Dangerfield.— And denied the Caſe in Raym. 11 5. Ward v. Marſh — A Prohibition was denied for 
the Words, Thon art a Baud, notwithſtanding it was ohjected, That the Words were ſpoken at Weft- 
＋ bf and that the City of Weſtminſter is an ancient City, and that there is an ancient Cuſtom with- 


in the ſaid City that Whores ſhall be puniſhed by Impriſonment ; and alſo that an Aion had been browght 


| for theſe Words in the Marſhall's Court, and Judgment for the Plaintiff. 10 od. 384. Hill: 3 Geo. . 


R. Savil v. Kirby, 5 8 | pork 
S P. 2 Salk. 552. pl. 15. Mich. 1 Ann, B. R. in the Caſe of Galizard v. Rigault 


* 


14. Ia Woman ſues another for ſaying to her theſe Words, Thou 

art a Queane, a Prohibition lies; becaule it is not well known what is 

intended by the Word Queane, AND it is but a Mord of Anger. Tr. 

3 Car. B. G. between B/ack/>uw and Stephens, per Cur. Prohibition 

mas granted. Mich. 8 Car. B. R. between 7#es and G/over, a 
Prohibition was granted, Oi ARES ET CENCE: ro bu 
15. Ik a Man fays to another, Thou art the Son of a Whore, and Prohibition 


thy Mother was a Birch, and he ſues in the Eccleſiaſtical Court for e En 


this, a Prohibition lies, becauſe thoſe are but Words of Anger. Mich. atical Court 
3 C ar. between Lownes and Sir Arnold Herbert, d Prohibition wag for calling 


granted, _ 4 


and Son of a Whore, becauſe they are only Words of Heat and Paffioti, and for that Purpoſe this Caſe of 
Lownes v. Herbert was cited; But the Prohibition was deny'd per tot. Cur. for the Words import, 
That his Mother is a Whore and he a Baſtard; but in the Cate in Rolls, the Words coupled with (Thy 
Abet her 15 a Bitch) makes all the M ords inſenſible; but here they are an Eccleſiattical Scandal. And in ano- 


ther Suit by the Mother for the ſame Words, a Prohibition was deny d, for both the Mother and Son 


. C cited 


are ſcandalized by the Words. 3 Lev. 119. Trin. 35 Car. 2. CB Vincent v. Ay Potent 
ere Libel W 


and approv'd. 11 Mod. 117. Trin. 6 Ann. B. R. in the Caſe of Mapv. i orſe. W 


Spiritual Court by the Mother and Son for calling the Son Baſtard and bis Mother a Whore by Impli- 


cation; And a Prohibition was deny'd. „ TH 3 
Prohibition lies for calling one I horeſon. Per Richardſon; Lat. 156. in the Caſe of Lewis v. Whitton 
Cites Mich 6 Jac. B. R. Cradock y Thomas. | 000A 
A Libel &c. for theſe Words, Thou art the Son of a Whore; and thy Mother ſtcod in a M bite Sheet for 2 
Baſtard, & or Words to that Effect. It was moved for a Prohibition, becauſe theſe are only Words of Heat 
and Paſſion. But to that the Court anſwer'd, That if it had been only for the firſt Words, (viz.) Thou 
art the Son of a Whore, theſe would have been only Words of Heat; but here he comes to Particu- 
lars, viz, (Stood in a White Sheet) Then it was moved, That here it is not a pofitive Affirmation in 


the Libel of ſpeaking the Words, but theſe, or Words to that Effect. But to that the Court anſ wer d, 
That this is their uſual Form in the Spiritual Court; and ſo for Time they ſay, in the Months of Janu- 


ary, February &c. all the Months of the Wear. But Atkins inclined, I hat that was Naught; bur al! 
the reſt Contra, and ſo they would grant no Prohibition. Freem. Rep. 295. pl. 347. Trin. 1678. C. B. 
Anon — See (P) pl. 2. | | | 


It was ſaid by Holt Ch J. That if A. calls B. a Son of 4 M hore, He can't Libel in rhe Spiritual Court. 
bur his Mother may ; becauſe in this Caſe tis mw Spiritual Defamation to the Son, but tis to the Mother. 1 1 


Mod. 112, 113, Paſch. 6 Ann. B. R. Hoskins v. Lee. 


16. Ir a Man ſays to a Woman, Thou art a Whore and thy Chil- Zur where 
_ dren are a ou! 820 for this the Woman ſues in Court Chriſtian, ug ſay⸗ 
no Prohibition lies, for the Statute El. of Bale ing, Thou 


N . — oat — . . 
hits FOES. . nos we ILL Ar; 22 
D 


2 


— . — 
— — Rae 


On, and that later Opinions have been, that unleſs ſome Act o 


—— — * 


1672. B. R. N 


granted. — 


whereupon a Prohi 


* 


£92 P r Ohibition. "1 
art a bor ſaves the E ccleſiaſtical Juriſdiction. Mich. 3 Car. B. N. between 
"nd keepeft e 1741115 urid Procter per Cur, Prohibition was den ien. 
Bawdy Hake, a Prohibition was granted per tot. Cur., For ſaying, Thau art a Bawd, and keepeſt a 
Bawdy-Houſe is puniſhable by the Common Law; and for ſaying, Thou art a Whore, without making 


mention in particular, is not to be puniſh'd in the Spiritual Court; and a Precedent was ſhewn, Mich, 3 
Tac. ichols's Caſe, That a Prohibition lies for ſay ing, Thou art Whore, and a Tainted Whore, and a 


Dirty Whore, Jo. 44. Mich. 21 Jac. C. B. Binch v. W ood. — So it was held per Cur. That ſay ing 


thou art a V ore and a Thief, or thou keepeſt a Bawdy-Houſe, are Temporal Matters, and the Party 
ſhall not proceed in the Spiritual Court; whereas if it were only, Thon art a Whore, a Libel lies in the 


Spiritual Court. 2 Salk. 552. pl. 15. Mich. 1 Ann. B. R. Galizard v. Rigault. 


 Livel was for calling a Woman Impudent W hore. It was e That it was only a Word of Paſſi 


Fornication was expreſs'd, a Prohibition 
ſhould: be granted. But it was denied, becauſe Whoredom is an Offence of „ies Cognixance. 1 


Vent 7. Hill. 20 & 21 Car. 2. B. R. Herbert v. Merit. — Sid. 404. S. C by Name of Mellet v. Her⸗ 


bert, ſays, This Caſe was ruled upon View of Precedents, which formerly were, that Prohibition ſhould 
go, but of late that it ſhould not. 


' 


Ho Prohibition was pray'd to ſtay a Suit for calling a Woman I ore, but upon Conſideration, after two 
Arguments at the Bar, and on the Bench, it was deny'd ; for it is an Eccleſiaſtical Slander, and examin- 
able and puniſhable in the Eccleſiaſtical Court, and not to be confider'd only as Words of Scolding and 
Heat. 2 Lev. 63. Trin. 24 Car, 2. B. R. Betniff v. Pepple. S. P. Freem. Rep. 43. pl. 51. Trin. 

{cdlif & Us. v. Buckold & Us. and it ſeems to be S. C. . C. of Betniff v. 

Pepple. Vent. 220. ſays, It was for Words ſpoken of the Miſtreſs to her Servant, (viz.) Go tell thy 
AMiſtreſs Whore, ſbe, is a Whore, and I will prove it. Hale Ch. J. ſaid, Thar they cannot be Words of 
Heat, as if ſpoken when the Parties had been ſcolding, but were ſpoken deliberately to the Servant in 
the Party's Abſence ; and faid, 'That formerly they would not prohibit unleſs the Words implied ſome 
Act done, as in Caſe of Eaton v. Aploffe Cro. 0 110. but ' tis reaſonable this Suit ſhould proceed, 
it being for Matter of Slander, whieh is to be puniſhed by publick Penance; fo no Prohibition was 
- But Trir. 1678. B. R. A Prohibition was granted to a Suit for calling aWoman Whore, 

decauſe only a Word of Heat and Paſſion. Freem. Rep. 296. pl. 347. Anon. | 38 

Where the Words were You are a Il hore and ply inMoorfields z Ihe Suggeſtion for a Prohibition was, That 
the Words were /poke in London where an Action lies for ſuch Words; And a Prohibition was granted for 


that Reaſon ; For otherwiſe Suits might have been in the Spiritual Court for ſuch Words, tho“ net 


ſingly for the Word Whore, it being a Common Word of Brawling ; But otherwiſe where joined with 
other Words, which ſhew the Intent to defame in that Kind. Vent. 343. Mich. 31 Car. 2. B. R. Anon. 
But for ſaying you are a Common Woman, and ſuch Women, as you are, never have any Children, the 8 


uggeſtion 
for a Prohibition was, that there was a Cuſtom in London to puniſh Whores by Carting and Wi 


tupping 
&<. and averred, That if any ſuch Words were ſpoken by him, they were ſpoken in London &c. a. 


Prohibition was denied per tot. Cur. becauſe this Cuſtom extends only where the Woman is directly 


called W hore, and not to Words from which it may be collected that ſhe is a Whore. 2 Lutw. 1039. 
Hill. 3. W. 3. Houblin v. Milner. So where a Libel was for ſaying, Thon art a cuckoldly old Dog, 
call down the Bitch ere Wife it was ſuggeged here as in the Caſe above about the Cuſtom of London, 
| dition was granted, and it was now moved for a Conſultation, upon the Reaſons in 
the abovementioned Caſe, that the Words muſt be directly and expreſsly defamatory, and inſiſted upon 
the ſaid Caſe ; But per Cur. That Caſe hath been denied to be Law by this Court, and it hath been 
ruled, That any Words, which are defamatory and puniſhable in the Spiritual Court, are triable inLon- 
don by the Cuſtom there in an Action on the Caſe, wherein Damages may be recovered, ſo in the 
principal Caſe the Prohibition was held good, and the Conſultation was denied. 8 Mod. 115. Hill. Geo. 
1723. Hotchkis v. Corbett Upon . Suggeſtion of the Words being actionable in London by the 
Cuſtom for calling a Woman Whore, the Gun would not grant a Prohibition, without Oath made, that 
if any ſuch Words were ſpoke, they were ſpoke in London and not elſewhere. 4 Mod. 367. 6 W. & M. B. R. 


non. 


Libel &c. for theſe Words You are a damn'd Bitch N. hore, and à Pocky Whore, and if you have 


not the Iich you have the Pox; and moved for a Prohibition, becauſe an Action lies at Common 


Law; and a Difference was taken, where the Word Pox could not be intended but of the French Pox, 
by the Words that were ſpoken with it, there Action lies; and Holt ſaid, That where the Word Pox 
was joined with the Word JF hore, it ſhould be intended of the French Pox, and Prohibition granted. 
12. Mod. 242. Mich. 10 W. 3. Grimes v. Lovel. S. P. in the ſame Term 12 Mod. 248. Whit- 
fen. , nn te nnd ona ttt ted | dos 
But where Words were, You are a Brandy-noſed W hore, and you Stink of Brandy; It was moved for a 
Prohibition that the Words rather charged Intemperance than Incontinency, but the Prohibition was 


denied. 2 Salk. 693. Paſch. 4 Annæ B. R. Acebury v. Barton. — 11 Mod 48. pl. 15. S. C. 


| Libel &c. for theſe Words S. F. Wife of R. F. is a } hore, and ber Husband 1s a Cuckold, and that 
ſhe brought up his Daughter to follow the ſame Trade, and to be a Whore like herſelf, a Prohibition was 
orgy for, ard granted Niſi, but afterwards was diſcharged. Lutw. 1037. Mich. 5 W. & M. Moore 
v. Fawcer. | | | 
A Libel was for Saying, She had a Child at S. a Prohibition wes prayedfor, but denied, it being a Kind 
of Fornication. 2 Keb. 335. pl. 62. Hill. 19 & 20 Car. 2. B R. Hodſtſon v. Brown. | 
So for theſe Words ſpoken in London (viz) Thou badft a Baſtard after thy Husband's Death. It being after 
Sentence, Court doubted whether to grant a Prohibition, and yet per Cur. the P'a'ntiſt, net withſtard . 
ing the Sentence, may bring an Action in London for the ſame Words, to which this Sentence cannot be 


| eee in Bar; and fo the Party be doubly puniſhed for one and the ſame Thing. Curia adviſare vult. 


% . 


Carth. 213 Hill. 3 W. & M. B. R. Hawkins v. Cook. — Show 237. 8. C. by Name of Coke v. 
Hawkins. I 2 Rs LR eros NE Y | 
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Rule was to ſhew Cauſe why a Prohibition ſhould not go to a Suit &c. for theſe Words, She was 
never married, and never had a Husband (and what is her hopeful Son) Innuendo, That ſhe vas a I bore; 
And upon Debate the Rule was diſcharged, for the Court was clear in Opinion that theſe Words were 
a Spiritual Defamation. Carth. 498. Mich. 11 W. 3. B. R. Pliſs v. Smith. 5 
A. ſaid to B. That ſhe made her Husband a Cuckold ; B. libelled againſt A. in the Spiritual Court; and 
it was moved, that the Words were ſpoken in London, and that tho' it is not calling her bore directly, yet 
it is calling her ſo by Implication. Per Holt Ch. J. if the Cuſtom of London extends to puniſh a Woman 
that makes her Husband a Cuckold, then a Prohibition may be granted; For the Foundation to granta a 
Prohibition for calling a Woman W hore in London is, becauſe they by Cuſtom: puniſh Whores there 
by Carting them, and an Action lies there for callinga Woman Whore ; And afterwatds at another Day 


this Term they granted a Prohibition, becauſe theſe Words are actionable in London. 11 Mod. 195. 
Mich. 7 Ann B. R. Bennet v. King, e ö 


17. If a Man ſays to another, Thou art a Drunkard, or a drunken * Cro C. 
Fellow, or an idle drunken Fellow, if a Suit be in the Spiritual . ee | 
Court for this, a Prohibition lies; for this is not Spiritual Slan⸗ & &. 
der. Mich. 8 Car. B. N. between Starr and Cuckow. Prohibition; Juſtices = 
was granted ; For they are Words ot Heat and Paſſion, and not gere for che 
any Spiritual Oetamation. JD. 15 Car. B. R. + between Haynes * Lag wa 


r the 


ano Poyzter, the Words were, Thou arc a Drunkard, and drunk 3 Words are 
Times a Week; Prohibition was granted agatnſt the Opinion of but C. 
Barkley. But after Mich. 15 Car, it was moved again, and per tn ten pe- 
Cur. Prohibition was granted; tor the Court ſaid they ſhould not %%%,“ 
hold {lea of a Oetamation, where they have not Original and Direct »;,, f 

Cogntzance of the Fact whereof he is accuſed, as they have not of Be; 

Drunkennels, unlels as an Offence againſt the Ten Command- dar Ricbars- 
ments, as all Sins are, 1 r 


ther Court might meddle with Drunkenneſs to puniſh it; ſo that it is not meerly Temporal ; but he 
aſlented to the Grant of a Prohibition, and the Party may, if he will, after Declaration, demur there- 
to. And a Prohibition was granted.— Jo. 305. pl: 14. S. C. And Jones faid, That when he was Juſtice 
in C. B. a Prohibition was awarded for ſuch Words in Martin Colthorp's Caſe.— 8. C. Cro. C. 309 
by Name of Starre v. Buckhold, a Prohibition was awarded, becauſe theſe Words tend to, and are 
pduniſpable as a Temporal Offence, and not in the Eccleſiaſtical Court. | . . 

Jo. 441. Mich. 15 Car. B. R. Swayne's Caſe ſeems to be S. C. where the Words were, Ihen art a 
common Urunkard, and a Prohibition was granted. Mar. 6. pl. 11. Anon. but is 8. C.—— Ibid. 66 pl. 
103. S. C fer Jones J. If one libels for calling him a Drunkard, a Prohibition does not lie; but 
otherwiſe it is for ſaying, that he was drunk. Richardſon ſaid quære if not for another Reaſon, [viz ] 
Becauſe the Act is puniſhable by the Statute. Lat. 155.156. in Caſe of L2wen v. Whitton. 

Where a Libel was for ſaying to a Parſon, viz. Thu art a pitiful drunken Parſon and a drunken Puppys 
a Prohibition was granted, notwithſtanding they were ſpoke of a Parſon. 3 Salk. 288. pl. 9. Paſch. 2 
Ann. Brown v. Tanner, | 5 | 195 


18. If a Man ſays to another, thou art a Cuckoldly Knave, and 8 
kor this he and his Wife ſue in the Spiritual Court for Detama- C . C. 
tion, no 1 lies; becauſe the Words amount to a Spi⸗ accordingly. 
ritual Oefamation, to wit, char the Wife was incontinent. Pill. 9 —Prohi- 
Car. B. R. between Les and Cilbet, per Curiam, a Prohibition dition was 
| SY | 1 | | . granted to a 
was denied. | J)) ab og ul Sn Woh Wet Lidel boy 
calling another Cuckold; for they are Words of Paſſion, and the ſpeaking of them nor puniſhable there. 
Sid. 248. pl. 14. Paſch. 15 Car. 2 Knight v. Jacob. ——— Keb 3890. pl. 53. S. C. Twitden and Kcel- 
ing J. held clearly that it was grantable ; but Hyde and Windham doubted, but ordered Cauſe to be 
ſhewn why it ſhould not be granted. 1 e ß die oe PR 
| Defendant was ſucd in the Spiritual Court for ſpeakirg theſe Words, (viz) He is a Cuckeld and a 
Mittal, which is æorſe than a Cuckold, and J. F. hath Iain with A. Wiſe ; it was alleg'd that for ſuch 
Words of Spleen Prohibirions have uſually been granted; but upon Adviſement the Court all agreed 
that no Prohibition ſhould be granted; for tho? the firſt Words are too general, yet being coupled wirh 
a particular Charge as to a particular Perſon, they are now not Words of Spleen or uſual Di:courſe, but 
a Defamation ſuable in the Spiritual Court. And ſoa Prohibition was denied. Cro. C. 110. Paſch. 4 
Car. C. B. Eaton v. Ayloft. . £ 9 85 . 4 85 ä 
So where the Words were, Thou art a Cuckold, and a cuckoldly Knave, and a —_—y Rogue; a Pro- 
bibition was moved for; and cited 1 Cro 110. But it was denied per Curiam ; for there cannot be a 
higher Defamation; becauſe it does nor only defame the Husband but alſo ſcandal the Wife; for if the 
| Words be true ſhe muſt neceſſarily be a Whore ; but it the Words had been ſpoken adjefirely only, as 
_ euckoldly Knave, there perhaps it might have been otherwiſe. Freem. Rep. 44. pl. 53. Trin. 1672, 
C. B. Davie v. Dorie In ſuch a Caſe Prohibition was granted Niſi Cauſa. Cauſe was ſhewn 
that the Baron and Feme joining in the Suit, no Prohibition ſhould go; Otherwiſe it he had ſued 
alone ; for the Words charge her with Incontinency, and ſo it is reaſonable that ſhe ſhould have this 
Suit in the Spiritual Court to puniſh the Defamation which ſubjects her to Penance in the Eccleſiaſtical 
Court; but if the Baron had ſued alone, a N go, becauſe he incurs no ſuch Danger al 
| | , | 3 | re 
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594 Prohibition. 
the Speaking of the Words. And of that Opinion was the Court, and diſcharg'd the Rule for the Pro- 
hibition. 2 Lev. 66. Mich. 24 Car. 2. B. R. Tozer & ux. v. Davis. —— Ibid. ſays that a Prohibition 
was denied the next Term in a like Caſe, between Luchin and Lightbridge.—8. P. Rul'd by Holt 
Ch. J. 3 Salk. 288. Hill. 13 W. 3. Anon. a | | 

So where the Words were, He is a Cuckold, with an Avermert that in that Country it ſignißes that 


the Wite is a Ni ore; and a Prohibition denied. Comb. 312. Hill. 6 W. 3. B. R. Meriel & uxor. 
v. Kendal. | CO © 


* "yy — — , 


so for cal- 19. Tf a Man ſays to another, Thou art a Knave, a Paultry Knave, 


lingon 0 and a Fockey-tac'd Knave, and A Suit is in the Spiritual Court for 
for Knave theſe Words, a Prohibition lies. 1D. 11 Car. B. R. between Packer 
ab initio and Moore, d Prohibition was granted. 1 | 


was no 


Name of Reptoach, but ſignified a Man-ſervant. 2 Inſt. 493. ſays it was the Caſe of March v. Beale. 


g where it was for calling a Man Knave, and a Knave indeed, becauſe the Words could not make 
him ſubject to any Ecclefiattical Cenſure. 2 Salk. 548. Hill. $8 W 3. B. R. Hawkins Cale. 


Note, It was denied by all that the Spiritual Court bath any Juriſdiction to maintain any Sui: for 
calling a Man Knaze, as Pro Reformatione Morum. Sid. 149. pl. 12. Trin. 15 Car. 2. Anon. — A Pro- 


hibition was granted Niſi &c Sid. 393. pl. 26. Mich. 20 Car. 4 B. N. Anon. 


8 C ſo zz. 20. Jf J. B. lays to J. D. It is reported that J. N. did, or does 


But there 


te Woge, Keep in his Houſe a Man or Boy to Bugger, to which J. ©. anſwers, 
bre, That he H& Fe * would have done as much to me; If J. M. ſues J. 


did keep a D. fot this Dekamation, averring himlelk to be a Piniſter, a Pro- 
Boy to bug- Htbttton lies ; becauſe this is not any Spiritual Oetamation, and 


ger him; an 


ger , % Buggery is made Felony by the Statute. Mich. 8 Car. B. R. 


RA between Higgon and Coppinger, * a Prohibition being granted berate, 


Fd 29;. d Conſultation was dented, and atter a Demurrer was joined upon 


the Declaration, and adzudged per Curiam, that the Prohibition is 


_ beoger fm 3 well granted. Intratur. D. 8. Car, Rot. 129. though the Suit in 
$2 hibition was the Spiritual Court Was lor Words. e e 2 -; 5 


granted by _ | 55 
three Juſtices, abſente the Chief Juſtice. 


Bt where 21, Ik A, ſues B. in the Spiritual Court for a Defamation, ſei- | 


Vas tor theſe licet, for ſaying theſe Words, That A. was falſe Forſworn before the 


Words, Judges, in that he ſwore that J. S. was no Tinner ; d Prohibition lies, 
(viz.) Thou for an * Action lies at Common Law for theſe Words if it be well 
0 j0/497 lald. Mich. 8 Car. B. R. between Robinſan and Taylor, Prohibition 
thou aces Urunted per Curiam. e N 


” a falſe Account when thou waſt Churchwarden ; the Defendant ſuggeſted for a Prohibition, that the Di- 
_ cuſling of Perjury belovged to the Temporal Courts; but a Conſultation was rand, becauſe the Per- 
Jury was ſuppoſed to be committed about the Execution of his Office of a C 


longs to the Spiritual Juriſdiction. But otherwiſe had it been ſuggeſted to be done — Feoff- 
ment, or other temporal Act. Goldob. 113. pl. 2. Mich. 39 & 40 Eliz. Brown v. Lother —“ See pl. 3. 


22. If A. a Surrogate, ſues in the Spiritual Court againſt B. 
Ex Officio pro Salute Animæ & morum Reformatione ex Promotione 
C. becauſe C. being a Proctor of the Spiritual Court, and a Mal 
ter ok Arts, the laid B. ſaid to him, Thou art, or He is a Scabbed 
Kunave, and a Pickerel Bum-bailiff; or thus, I ſcorn to be abuſed b7/ 
ſuch a Scabbed Knave, or ſuch a Pickerel Bum-bailitt as thou art; and 
avers, that he ſaid this is to defame C. and to contemn the Eccle⸗ 
ſiaſtical Jurisdiction, a Prohibition lies; For this is not any Spl⸗ 
ritual Slander, nor any Oetamation of the Court. Mich. 8 Car. 
B. B. between Cory and Wars, per Curiam. And a Prohibition being 
- before granted upon this, and a Plea and Demurrer for a Conſuita- 
tion, the Court ſeem d now of Dpinton, that no Conſultation 
_ ._._ ought to be granted. But betore this was determined, Cory died. 
Godb. 446. 23. If a Sult be in the Spiritual Court Ex Officio pro Retorma- 
pl 514 Frin. tione Morum, becauſe J. S. was a Doctor of Divinity, and Parſon 
Car. B. R. gf Shipling in the County of and J. D. faid to J. S. 


r. 
8. C, but ere twice overt n by the Pariſhioners of Shipling. J. D. re- 
rot fo fully You were twice overthrown by pling. ] plied, 
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urchwarden, which be- 
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plied, He lied, It was but Once; whereupon J. D. replied, He lied, ftated; Et 

and that he was as good a Man as J. S. for that he was but a Black- as Fe 
ſmith's Son, or the Son of a Blackſmith, a Jrohfbitton lies; for here , Pa 5 
is not any Spiritual Slander, and but a returning the Lie upon the Plainriff in 

Doctor who gave it firſt. Mich. 8 Car. B. B. between We and the Spiritual 
Dottor Wells. per Curiam, except Richardſon, a Prohibition be- (2255 for 
fore granted, and now Demurrer for a Conſultation, the }Irohibt- 73. ;;5 


ae 4 
r 


_ —_ 


— 


— ä — ct 


8 Theu art a 
tion ſhall ſtand. Mich. 9 Car, this being moved again, per Curt: &#»a+e, - 
am it ſeems that the Prohibition ſhall ſtand. bn 155 ** 


It was moved for a Prohibition, becauſe they are only Words of Heat and Scolding; and cited 2 Roll. 
296. No. 19. 297. No 22. 23. And if he had ſaid he had been a Common Liar, it had been Cauſe of Depri- 
vation. And Per Ellis, then certainly it had been good Caufe to ſue in the Spiritual Court ; Per Atkins; 
Ne is a Liar if he tell but one 15 and why ſhould we intend it in the worſt Senſe of a Common Liar W 
ſo that the Queſtion is, How it ſhall be intended? Vaughan ſaid, That Caſe in Roll. 297. Charges him 
with one particular At only, viz. of lying upon the Subject Matter. Sed adjornatur. Freem. Rep. 80, 
$1. pl. 100. Paſch. 1673 Gloyne v. Gilbert. i | W . 


234. If A. B. a Feme, ſays of J. S. a Miniſter, He is a worthy A Libel * 


Preacher, he preaches againſt Pride, and brings a Trullerud to Church as for y. 


with him, (innuendo his Wife) my Husband will not ſuffer me to be abu- {;5 uy TOs 
ſed by fich a Knave; this ts a Spiritual Defamation, for which, if -eacves =- 
dà Suit be in the Spiritual Court, no Prohibition ſhall be grant- % but: 
ed. P. 11 Car. B. N. between Vaughan and Dantſey, per Curiam e 
1 s. | | | | Malice in © 
Pro tbitton Denied. . the Pulpit. It 
for a Prohibition, becauſe the Words are actionable at Law, and it was granted; hut wands E 


ſultation was granted, becauſe they concern an Eccleſiaſtical Matter and Perſon, and ate fit to be tried 
there. 3 Lev. 15. Paſch. 33 Car. 2. C. B Cranden v. Walden. ——— Bt where the Words in the Li- 
bel were laid to be, That the ſaid Price (a Parſon) behav'd himſelf preudly and in ſolently, and that he e 
an impudent ignorant Blorłhead; and that he alſo ſaid and declared, That the Advice and Exhortations, and 
other Spiritual Directions of kim the ſaid Price from the Pulpit, are not jt to be taken, and that he was not fit 
to give the Sacrament ; and that he the ſaid Clerk, ſpeakin? to a Third Perſon ſaid, You would nat receive the 
Sacrament j rom ſuch a Puppy as the ſaid Price was, was y. u to live never ſo long in his Pariſh. To prevent a 
Prohibition i: was urg'd, That theſe were not Words of Hear bur of Deliberation, and highly touch'd 
him in his Function; and cited the Caſe of Crandon and Walden 3 Lev. 17 Bur Holt Ch. |. ſaid, 
(to which the Court did not diſagree) That rtho' theſe Words did reflect on him in his Profeſſion, yet 
ſeeing they do net charge him with any Thing for which he is obnoxious to the Spiritual Court, therefore a 
Prohibition was granted, and it was ordered to come before the Court of B R. by Declaration and De- 
murrer. 11 Mod. 140. Mich. 6 Ann. B. R. Clerk v. Price —Afterwards in Hill. Ann. This Cauſe 
came on again, but adjornatur ——TIbid. 208. S. C. but no Judgment. oe Mes 


25. Ik A. a Woman, ſues B. in the Spiritual Court, for ſay- S C Cro. | 
ing ol her, Thou art a Welch Jade, averrnig in the Libel, that the 8. 45. 
laid Words ſignify as much as if he ſaid of her that the was a Whore, Cr z . 
no Prohibition hail be granted; for this is a Spiritual Detama- Pew v jor. 
tion. 43. 11 Car. B. N. a Conlultation pay atter a' Prohtbi⸗ fries. — 
tion before granted, upon ſhewing of a Libel tor laping, Thon art a (ie Hu 
Thief, and a Welch Jade, but now the JIroctor comes into Court, . ring of. 
and certifies the Court, that the Word Thiet was: not in the Re- his wite, 
cord in the Spiritual Court, and upon this a Conftltation' Was / - - 
granted, between 7e/eries aud Pue, per Cixim. 77%. 
Jade, and a flinkino Jade; and ſuggeſted in the Libel. that Jade ſignified Whore. A Prohibition was 
denied per tot. Cur. becauſe the Words are malicious 2 Show. 487. 488. pl. 453. Mich. 2 Jac. 2. 
B. R. Warwick v. Skinner & al. — But the Reporter adds, Sed quære vim Rationis; for an Averment 
ſeems neceſſary. And ſays that Mr. Powell (the Counſel that mov d for the Prohibition) inform'd him 
that the next Day they had a Prohibition : granted in C. . 5 
* Where the Words are complioated, h that Action «will lie for Part in the Temporal Court, Prohibi- 
tion will go for all; as if it had been for ſaying, Thou art a Whore and a Thief, the Suit in the Spiri- 
tual Court ſhall not be ſtay d for the Word Thief only but for the whole. Per Twiſden J. Sid. 320g. 
in the Caſe of Mellet v. Herbett. „C SL” BA EL "EBIT 204 BS AR 3 


26. 9 E. 2. cap. 4. Enafts, that in Defamations. the Prelates may cor- Soc 2 Inſt 
rect notwithſtanding the King's Prohibitiu. „ ie 
27. A Man may ſue in the Spiritual Court for calling him Falffer, > C ons 
Adulterer, or Uſuzer &c. F. N. B. 51. FTF a ir 509 

| 5 28. 
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596 Prohibition. 

2323. If a Man give Evidence to an Inqueſt to indict one, he cannot ſue for 
this Defamation in Court Chriſtian. 2 Inſt. 493. . 

29. If a Man call one a Perf ured Man, he muſt take his Remedy at 

the Common Law. 2 Inſt. 493. a WEN 1 
The Defen- 30. C. libelled againſt A. for calling him Baſtard- maker. The De- 
dant ſued ir ſendant juſtified, becauſe he was proved to be ſo betore two Juſtices of 
pf Spiri Peace, according to the Statute 18 Eliz. which Plea the Judges in the 


tual Court Eccleſiaſtical Court refuſed, whereupon a Prohibition was awarded. 


for ſaying he Bur per Haughton, if the Defendant had not pleaded the Conviction, 


pr ga 7 * bur had only juſtified, and offered to prove it, and they had refuſed 
er o 


Gafard. his Plea, no Prohibition ſhould be granted; Bur his Remedy had been 
child. The by Appeal. 2 Roll. Rep. 8z. Paſch. 17 Jac. B. R. Cooke's Caſe. 
Plaintiff ſays 3 | | | 3 

be ſpoke the Words at the Seſſions, where the Defendant was adjudged to be; the Father, and to maintain the 
Child. The Defendant favs he ſpoke them out of Seſſions. And the Plaintiff demurs, and had the Pro- 
hibition, per Curiam; for by the Stature of the Seſſions are made Judges of the Fathers of 
Baſtard- children; and therefore they ſhall not try it over again in the Spiritual Court; for he is legally 


convicted; and it is like as if a Man be convicted of Perſury, any Man may call him Perjur'd, and 
juſtify. Freem. Rep. 283. pl. 325. Trin. 1673. in B. K. Thornton v. Pickering. | | 


; Lev. 18. 31. The Plaintiff ſpoke of the Defendant theſe Words : A. is a Lying : 
8 36, , Fellow, and has lain with all the Women between H. and B. and lies with 


S. C by / many Women, that he ſcarce lies with his Wife. The Plaintiff was 
Name of ſued for theſe Words in the Eccleſiaſtical Court. A Prohibition was 


Yates v. prayed, becauſe theſe Words import a Thing impoſſible, and are too 
_ general. Bur denied per Curiam, becauſe they import him to be an A- 
mn froken of dulterer; and this is a Matter properly in the Conuſance of the Eccleſiaſti- 


a Payſon, and cal Court. Freem. Rep. 300. pl. 362. Trin. 1681. C. B. Lodge v. Vates. 
ſays the | I | | 


Prohibition was denied, for the Words are very ſcandalous, being ſpoken of a Parſon, tho not action- 


able at Common Law. | 
32. I will not venture myſelf with her, (being ſpoke of a 11dwife li- 
_ Cenſed) ſhe is a Whore, and will kill me, and bury me in the Carden, as jlc 
did her Baſtard; tor which Words a Suit was in the Eccleſiaſtical Court, 
and Prohibition prayed, and upon Cauſe ſhewn denied; the Court raking 
them not to be actionable at Common Law. Skin. 86, Hill. 35 Car. 2. 
33. A Libel was for theſe Words, viz. She is a Bitch, a Whore, and 
an Old Baud. A Prohibition was prayed, becauſe ſome of rhe Words 
are actionable at Law, and ſome punithable in the Spiritual Court, and 
ſo prayed a Prohibition Quoad thoſe Words that gre Actionable at 
Law; and it was granted, becauſe the Words were an Intire Sentence, 
and ſpoken alrogerher ; and if a Prohibition ſhould not be granted, the 
1 might be doubly vexed. 3 Mod. 54. Mich. 1 Jac. 2. B. R. 
Ann. fan, | VH 
34. A Libel was for ſay ing, Joa are a Rogue and a Raſcal, and have 
hired Fellows to ſwear falſe. It was ſuggeſted for a Prohibition, That 
though the Words ſhould not be deemed Words of Heat &c. bur advi- 
fed and malicious, then they import an Offence againit a Statute Law, 
and, That where no Suit lies for the Principal in that Court, no Libel 
can be there for Defamation in the charging ſuch Offence. And a Pro- 
hibition was granted. 2 Show. 454. pl. 417. Mich. 1 Jac. 2. B. R. Ven- 
ners v. Allen. mp ER Wow, oe. 10 
35. Prohibition was granted to the Spiritual Court upon a Libel, 
for calling him Rogue and Raſcal, and ſaying, that he kept a Whore in 
His Houſe, and thereupon the Plaintiff there had Sentence. The De- 
tendant N to the Archives, where the Sentence was affirmed and 
remanded, and then appealed to the Delegates, and was thence remand- 
ed for Non-Proſecution there. Upon a Motion to diſcharge the Prohi- 
bition it was inſiſted, That the Words were only of Heat and Scold- 
ing, and to ſay that the Plaintiff kept a Whore in his Houſe, ſhall nor 


be 


* 


43, ever was hanged, and deſerves to be hanged more than Dr. Pims; a Pro— 


 _ Hranted, as was granted . 14 Ja. B. between Jaarſon / and Drake. 
2. So ka Leſſee of Paſture rendering Rent be ſued tor Tiches of the See Diſmes 


” » 
£# it * "5 
S n 
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be underitood that he knew her not to be ſo, but that he kept her as a 
Whore, eſpecially being after Sentence, and of that Opinion was the 1 11 
Court, and granted a Conſultation: 3 Lev. 350! Paſch. 5 W. & M. C. | 


B. Elliot v. Chamberlain: 0 W | 
36. A Libel was for theſe Words, You are a Rogue, Raſcal, Whore- S. C. Comb, 
Maſter, and Son of a Perjured Affidavit Bitch. A Prohibition being 2 og | 
moved for, all the Words were waived but that of W hore-Maſter ; and à Prohibi. ' 
it was urged, That this was only a Word of Heat. But per Holt Ch; tion had 
J. To ſay fo of a Man is the ſame as calling a Woman W hore, which often been 
is an Eccleſiaſtical Slander ; That to call a Man Cuckold was not an Ec- denied for 


s M's A g . calli 
cleſiaſtical Slander, but Mittal was, tor that imports his Knowledge 2 
and Conſent to the Adultery of his Wife; but to call a Man Impudent there was 1 
Brazen-fac'd Belgebub were Words of Paſhon, and import no Crime the „ {| 
nor Diſcredit any more than Devil, or Prince of Darkneſs. 2 Salk. 692. 1 
Mich. 5 W. & M. B. R. Smith v. Wood. | wer: and } 
es + | | | By 5 | cited 1 Cro. 1 
110. Sid. 238. And 1 Cro. 33 2. But Eyre J. ſaid that that Caſe had been ſince exploded 8. C. Skin. 
390. And that the Prohibition was denied per tot. Cur. and they ſaid they would not encourage de fama- 
tory Words. „ e 1 | | 


37. Libel was for theſe Words ſpoken of 4 Parſon, he has no Senſe, S. C 12 
he is a Dunce and a Blockhead, and he wondered the Biſhop would lay his Md. ine . 
Hands on ſuch a Fellow, and that he deſerved to have his Gown Selle over ordinßl. 
His Ears. A Prohibition was granted; tor a Parſon is not puniſhable in 

the Spiritual Court for being a Blockhead more than another Man; and 
i being urg'd, that he might be deprived for want of Learning, Holt 
Ch. J. taid, it that be his Caſe, he mult bring his Action at Law, becauſe 
Deprivation is a "Temporal Damage. And a Prohibition was granted. 
2 Salk. 692. pl. 3. Hill. 1o W. 3. B. R. Coxeter v. Parſons. | 

38. A Motion was made 1or a Prohibition to the Spiritual Court, 
upon a Libel there for theſe Words, He is a great Rogue, As great a Rogue 
hibition was granted, becauſe no Spiritual Defamation. 1x Mod. 112. 

Paſch. 6 Ann, B. R. Hoskins v. Lee 85 F 
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(0) Where the Spiritual and Common Law differ. I AO 
the Suit be according to the Spiritual Law, a Prohi = 


bitlon ſhall be granted. In the Matter. 
1. IF a chan buys Wood, and expends it in bis Houſe, though the tc Dimes 
Vendee may be ſued for Tythes of it by the Spiritual Law at () 
the Election of the Parſon, yet ſince he ought not by the Tommon 
Lam, becauſe he crpends it in his Þouſe, a Prohibition ſhall be 


Rent and not in Kind, a Prohibition lies, becaule it is againſt the (8) U F. 
Common Law; For he ought to ſue for Tythes in Kind, as was ad: 
Judged, 14 Ja. E//is and Drake before. „ | 
3. Ik A. gives a Legacy to B. and makes C. his Executor, and dies, 
and after C. dies Inteſtate: and D. takes Eetters of Adminiſtration s CacAd. 
ok the Soods of C. and after B. ſues D. as Adminiſtrator of C. for this miniſtrators 
Legacy, ſoppoſing C. when he was Executor, ro have waſted the Goods of rightful 
of A. a Prohibition lies; becauſe by the Common Law this wag a echo 
Perſonal Torr for which the Adminiſtrator cannot be charged. 19. 11. en made 
Car. B. N. between Amend and Fotherby by 2 Juſtices againſt one, chargeable 
| | Ec | | | T7 N Statutes, 
| for which te Derek | 


4M ed 4. Waere 


But ſince 


— — — 


againſt Ad- 


== Prohibition. 


2 


4. Where a Man grants the Tenth Part over and above the Tithes, which 
he ought to pay 40 the Church, there, of this the Lay Court ſhall have Jy. 
riſdiction. Br. Diſmes &c. pl. 1. cites. 44 E. 3. 5. | 

5. TheDefendant in a 28 Impeait (pending the Suit in B. R.) libelled 
againſt F. one of the Pariſhioners of the Church in Queſtion for Zithes, 
and De Jure Rectoriæ, alleging, That he is Verus & Indubitatus Rector &c. 
S. pleaded there, That G. was not Parſon, but that MH. was ; which Plea 
they refuſed, and gave Sentenee againſt S. and S. pray*d-a Prohibition, 
for that it appears to the Court of B. R. by a Verdict given here, That H. 
and not G. 15 the true Parſon. Coke Ch. |. thought a Prohibition ſhould 
be granted for ſhould G. have the Tithes, M. might alſo charge S. and 
ſo S. would be twice charg'd; and it appears to the Court, That M. is 
the true Parſon, and yet they of the Spiritual Court will certainly ſen- 
tence G. to be the true Parſon, becauſe they look upon M's Inſtitution to 
be void by reaſon of a Caveat enter d, in which Reſpect our Law and 
theirs differ Ex Oppoſito; tor the Libel is, That G. is Verus & Indubi- 
tatus Rector, and that the Suit is De Jure & Titulo Rectoriz, whereas 
Parſon or Not Parſon is triable by the Common Law; quod fuit conceſſum 
per Doderidge, who ſaid, That Parſon or Not Parſon comprehends In- 
Aduction; which Coke granted, and a Prohibition was, granted. 1 Roll, 
Rep. 228. pl. 36. Trin. 13 Jac. B. R. Glover v. Shedd. 


6. It was agreed per Cur. That Rea! Compoſitions for Endowment of. Vi. 
carages ſhall be expounded by the Judges of the Common Law, and there- 
ſore if the Spiritual Court meddles with it a Prohibition lies. Litt. Rep. 
263. Paſch. 5 Car. C. B. Caſe of Vicarages. 9 1 


. p i 


Gill v. Wil- 5. A. made 2 Executors B. and C. and died; B. made F. MN his Executor 


liam. Keb. and died C. died inteſtate, A ys rer Flo ſud JF. N. in the Spiritual 


a * 39. Court for his Legacy, who pleaded this Matter, but they there refuſed: the 


But Ibid. Plea 3 whereupon he pray'd a Prohibition, but it was deny'd, becauſe the 


877.878. pl. Matter is Teſtamentary; and perhaps J. N. has all the Goods in his 


a. 3 Hands, and is Executor De ſon tort, and that there is no body elſe in 
on W of 


mind= tad this Caſe to be ſu'd to recover the Legacy from; And tho? the Survivor 


r Hyde, In by our Law ſhall have all, it is not fo perhaps in their Law, to which 


 Suirfora this Matter belongs; And if they proceed ill he ought to appeal, bur this 


gacy , Court will not prohibit them; and a Prohibition was denied. Lev. 164 
Paſch. 1) Car. 2. B. R. Guillan v. Gill. . | 


miniſtrator 
of Executor 


on Neviſe by the firſt Teſtator, if by their Law Adminiſtrator to Executor be ſo to the firſt Teſtator, 


- 


they have at worſt proceeded Inverſo Ordine, in which Caſe it is proper to appeal. 


8. When a Queſtion ariſes concerning the Juriſdiction of the Spiritual 
Court, as whether they ought to have the Probate of ſuch a Will  whe- 
ther ſuch a Diſpoſition of a Perſonal Eſtate be a Mill or not? whether ſuch 
a Will ought 7o be proved before a Peculiar or before the Ordinary? whether 
by the Archbiſhop of one Province or another, or both? and what ſhall be 


bona Notabilia? In theſe or the like Caſes the Common Law retains the = | 


Juriſidion of Determining, Per Nord. Ch. J. x Mod, 211, pl. 4. ; 
alch, 28 Car, a, in CH WM. De Wks 


_— - —_— 
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() Where the Temporal and Spiritual Law differ in tt | 
7-5: Manner of the Suit. SC 


Roll. Rep. * E Baron and Feme are divorced Cauſa Adulterii, and after the 
426, pl. 19. Feme ſues alone without the Baron for a Defamation; tha” the 


WR. Divorce does not diſſolve the Marriage, yet becauſe the Feme may 


Jeg Fol. by the Courſe of the Spiritual Law ſue alone in ſuch Caſe, Mo Pro⸗ 
veel? che hibftion ſhall be granted, tho it be contrary to the uſage of our Law, 


Rules of the Py Reports. Mot am and Motam udjudged. 


Spiritual 


—— — — — — — — ITT * 5 —_ ws 2 
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Wee 8 — may ſue _ in every one of the followi Caſes; vie, When the {s 
xecutor or- i ſtrator, or Leoat * | | Y Pi | | 
64. Mich. 10 Ann. f. R. in Cate 0 Fach v. by an or Dejamed, er Dr. Pinfold. 10 Mod; 
2. Ik à Man libels in Eccleſiaſtical Court for ſaying of certain 8 P. And 
Words (naming them) Aut in Effectu Conſimi lia; Tho? ſuch Declara- Pe Rnd 
yore ah Common Lam vid Ut poor ie a 
age there, and re no Prohibition hall be granted. Pill. 11 cept Atkins, 
Ja, B. R, * Palmer's Cale, „ who wein 
| naught; but the others held it good, becauſe it is their uſual Form. Freeml. Rep. 29 ay 2 
1678. C B. Anon. 8. C Cited Arg. Show, i5% in Caſe of e v. Prien 8 *. e 


3, Ik a Feme Covert be ſued in the Spiritual Court for Scolding in 

hy Church-yard and COMME, any Cots Tagen, the Baron nor 
eins Farty ro any thing thereot, pet becaule it is the Cuſtom of the | 

Spiritual Court, no Jrohibitton ſhall. be granted. Hill, 14. B. N. 

Bennet Tale, Prohibition dented, N al * B. R. 
4. If a Pan be ſued in the High Commiſſion Court Ad Inſtan- S. C. cited 
tiam Parris for Inceſt, and there it appears. that there was a Fact com- Arg. Show. 
mitted, and a Fame and one witnels that the Defendant was guilty 5 act 
thereot, yet becauſe chere were not 2 Witneſſes he was put to his Purga- Friend. 25 

tion, becaule 1 a Man cannot be condemned by one Witnels, and 
he purged himlelf accordingly, and pet there they gave Cots to the 
Party who proſecuted thts Suit, according to their Vlage there fn ſuch 
_ Caſes no Prohibition ſhall be granted; For tho' he elrapes the Cen- 
lite of the Court by the Stricknels ot their Law for Want of a Wit- 
nets, yet tor the Preſumption that he is Guilty, they may well give 
nnn Law, D. 11. Ja. B. R. Cocrtnolls Caſe re- 
[sc] 8. upon a Suit“ in the Eccleſiaſtical Court Ad Inftantiam SAL 
Partis, if the Defendant pleads the King's Pardon, aud after Coſts are Fol. 299. 
raxed tor the Plaintiff, becauſe the Par don is in Panner a Confeſſion —Y — 
of the Fact, tho this be their Cuſtom there, pet a Prohibition 
950 be granted, for in as much asthe Matter and Suit is pardoned, 
the Coſts alſo are gone. P. 11. Ja. B. B. Matſon's reſolveen. 
[6] 9. Ika Baron and Feme are ſued in the Eccleſiaſtical Court for 8 C 2 
_ Polygamy, and there it appears that the Feme was married before tg Brown, 36. 
J. B. within the Age of Conſent, and after. diſagreed at the Age of en 
Conlent, and married the Detendant, and ſo the Court acquitted was grant- 
the Oefendants, pet if they rax Coſts to the Plaintiff, no Prohibition ed; for chat 
ſhall be granted, in ag much as they have Jurisdiction of the Cayfe, a l. 
and it is their Uſage to tar Colts, where the Plaintiff had Caulam allow £6, 
Litigandi. Mich. 8. Ja, B. Blackdon's Cat, Prohibition denied. to one that 


33 2 3 : ) 
him without Cauſe, and when they had given Sentence againſt the Informer. 


R —_—_— — 
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[7] 15. If Parion ſues upon the Statute of 2 E 6. in the 2 Wtaſ. 
Court tor che Double Value der not ſerting forth of 15005 mo Comp. Inc. 
"Defendant ſurmiles that he ſet them forth, and that they would not cu 172% 
admit the Proof of it there by one Witneſs. JO, Prohibition lies; be-s G 

Snag ole and Sir Enwgrd-Poe/, Per Curtant. Jrohibition de- 

[8] 11, Ik the Pariſhioners ſue the Churchwardens of the-JPariſh to en. 2 
make an Account in the Eccleſiaſtical Court, aud in this Suit Coſts 8 0 — 
of Suit are taxed tor the Pariſhioners flgainſt the Churchwardens, and The i 
after the Church wardens pay the Coſts to one of the Parifhioners, und warden of a 
thereupon he, who receives it, gives a Releaſe to.the Thupchipardeny of. 1 

the Coſts, and this Releaſe is afterwards pleaded by the Churchwar- their er 
dens againit the other Pariſhioners in the Ecelefiaſiical Court, and is cred the Pa- 

difallowed there, yet no Prohibition ſhall be granted, becauſe they ri/-ioners in- 

having Connfance of the Original (to wit) of the Coffs they ſhall have 27027 
Conulance alfo, whatſhall be a ſufficient Payment of them. _ > hear their 
Ht 0 ö ; ; 15 Cat. | 


, 


2 * WA. 
* 0 


600 Prohibition. 


Accounts 15 Car, B. R. between Homes and Godwin, Per Curiam, a Proht- 
achten Tbe bitlon denied. 


Pariſhioners appeared, and objected to Part of the Account, which after ſome Variation the Judge al- 


—— 


lowed, and ordered the Pariſh to pay 651 Coſts of Suit, The Pariſh appeal'd from this Sentence to the 
Court of Arches, and pending the Appeal mov'd for a Prohibition ; And it was argued, That tho' the 
Ordinary at the Inſtance of the Pariſhioners may cite Churchwardens to bring in their Accounts, as 
beine Officers amenable to him, yet he cannot take the Accounts between them, as he has done here, 
at the Peril of Coſts to the Pariſhioners; but the Pariſh muſt ſertle it among themſelves, or at a Veſtry ; 
and that it had been ſo determined ſeveral Times. And of this Opinion was the Court. And held that 

where it appears upon the Face of the We that the Court had no Juriſdiction, a Prohibition may 
be granted after Sentence. And accordingly a Prohibition was granted. Trin. 13 & 14 Geo. 2. B. K. 
Adams v. Rucge. | | | 


9. Treſpaſs of 2 Loads of Underwood taken in D. the Defendant ſaid, 
That the Plamtiff'is Parſon of D. and he is Vicar there, and the Underwoods 
coerce Tut hes ſevered from the 9 Parts, and that the Vicars have had it Time 
ont of Mind, and that the Plaintiff came and claimed them as Parcel of his 
Tit hes, aud the Defendant took them as his Tithes, which is the ſame Treſ- 
paſs, judgment &c. And becauſe it was after Imparlance the Defendant 
could nor plead to the Juriſdiction as he might ar firſt, becauſe it is be- 
tween Parſon and Vicar, and yer becauſe it appeared to the Court that it 
is between Parſon and Vicar, and the Lay Court uſes one Manner of Pre- 
ſcription and Spiritual Court another, therefore the Court Ex Officio ouſted 
them of Juriſdiftion by Award; quod nora. Br, Juriſdiction, pl. 79. cires 
10. One libelled in the Spiritual Court for Tithes, and died, and his 
Fxccutors revived the Suit. Doderidge J. ſaid, That the Suit being law- 
fully commenced ſhall continue; For by the Civil Law the Death of the 
PlaintitFor Defendant is not any Abatement of the Libel 3 But they have 
a Reviver, as the Common Law has a Reſummons in Raviſhment of Ward,” 
and where a Court is once lawfully poſletied of a Cauſe, and has Jurit- 
diction, it would be hard to grant a Prohibition, and Prohibition was de- 
nied. per tot. Cur. Cro. J. 483. pl. 20. Paſch. 16 Jac. B. R. The Bithop of 
CORRECT od ot en Tg OO 1 
11. A Prohibition was prayed to ſtay a Suit againſt J. S. Leſſee of a 
ReRory, out of which a Penſion was demanded. It was ſuggeſted, That 
the Lord Biron had 3 Parts in 4 of this Rectory, upon which the Penſion 
was chargeable, and that the Sit againſt one alone ought not to be, as in 
an Aſſiſe ſor Rent- charge all the Tertenants are to be named, and here 
the Party has an Election to ſue a Writ of Annuity, and if ſo, he muſt 
have named all that had been chargeable. Per Cur. Tis true, in our 
Law it were a good Plea in Abatement, bur perhaps their Law and 
Courſe is otherwiſe, and here they have Juriſdiction, and may proceed 
according to their own Rules, or if not, you may have an Appeal; 
whereupon a Prohibition was denied. Vent. 335. Paſch. 31 Car. 2. B. R. 
2 12. M. being proſecuted in the Spiritual Court by a Proctor for his 
Fees in a Suit brought by the ſaid M. againſt her then Husband Young 
to be divorc'd, prays a Prohibition; ſuggeſting, That the was Feme 
Covert, and as fuch not liable to be ſued ſingly to pay the Fees. Per 
Parker Ch. J. If the Spiritual Court has rhe Juriſdiction, perhaps it is 
not neceſſary by the Forms of their Law, for the Husband to be named 
in the Suit, as in the Caſe of an Executrix. And the Reaſon of the Dif- 
ference between the Common Law and the Civil Law is this, That in 
I the Spiritual Court the Husband, tho* not named, may come in Pro In- 
wy tereſſe ſuo, and make Defence himſelf, ſhould the Wife deſert the Cauſe. 
10 Mod. 261 & 264. Mich. 1 Geo. 1. B. R. Clerk v. Le. 
Iz. Where a Prohibition is Hay Pro Defectu Triationis it is upon 
S:uppoſition of different Rules eſtablithed by the Spiritual and Common Law, 
as in Caſe of Preſcription. Per Cur. 10 Mod. 272. Mich. 1 Geo. 1. B. R. 
in the Caſe of Cottingham and Lofts. . 
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